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Fellows  v.  Loomis. 

(116  PEHMnrLTiJIIA  aTATl^  7^] 

MonroAooB  AXh  Mobtoaok%  FoBioLoeuu  bt  LATm  ni  Tson  iw 
Fouf  KB. — II  an  agreement  is  made  between  a  mortgager  and  mortgagaa 
thai  tha  mortgage  shall  be  foreclosed,  tha  property  bid  ln»  a  part  of  it 
oonveyed  to  a  third  person,  and  the  balanea  to  the  mortgagor  snbjeol 
to  the  mortgp^e  indebtedness,  a  trust  relation  is  established  botwetn  tha 
partiaa  and  persons  aequiring  title  nnder  them  with  notioe  of  the  agree* 
meni.  Therefore  an  assignee  of  the  Judgment  of  foreclosurs  who  par* 
ehaaed  the  mortgaged  premises  thereunder  will  not  be  permitted  te 
repudiate  the  agreement  and  to  hold  the  property  in  Tiolation  thereoL 

DewBE  Rights,  Aobbbmbmt  ih  Fraud  of.— An  agreement  between  the 
parties  to  a  mortgage  that  it  ahall  be  foreclosed  and  a  sale  made  for  the 
purpose  of  cutting  off  the  dower  rights  of  the  wife  of  the  mortgagor  in 
a  part  of  the  premises,  and  that  the  balance  shall  be  recouTeyed  to  hinv 
Is  not  a  fraud  upon  her,  depriTing  a  court  oif  equity  of  the  power  to  en- 
foroe  the  agreement^  if  the  result  of  the  agreement  and  of  the  sale  ii 
to  free  the  part  left  to  the  mortgagor  of  a  serritude  thereon,  end  te 
give  to  the  residue  a  greater  value  than  was  possessed  by  the  whole 
tract  before  the  agreement  was  made.  It  is  not  material  that  the  wife 
was  applied  to  and  refused  to  release  her  dower,  and  that  the  foredoe* 
ure  scheme  was  necessary  to  counteraot'her  unreasonable  obstinacy,  if 
the  result  contemplated  and  realised  by  her  husband  was  to  increase 
the  Talue  of  the  property  subject  to  her  dower  interest. 

EjECTM BNT.  The  land  in  controversy  was  Bubjeoi  to  a  mort* 
gage  made  by  its  owner,  Fellows,  in  favor  of  one  Brown,  be- 
tween whom  an  agreement  was  made  that  the  mortgage  should 
be  foreclosed  and  a  sale  had  thereunder,  that  a  part  of  tha 
premises  should  be  conveyed  to  a  railroad  corporation  in  con* 
■ideration  of  its  release  of  an  easement  existing  in  iti  favor 
Against  the  remainder  of  the  tract,  and  the  balance  was  to  be 

Am.  Si.  hip.  Vol.  XXXVL  —2      17 


18  Fellows  v.  Loqmis.  [Peniu 

reconveyed  tD  Fellows  subject  to  the  mortgage  indebtedness. 
It  was  claimed  that  Loomis  was  employed  as  an  attorney  ta 
carry  out  this  agreement  After  the  judgment  of  foreclosure 
was  recovered  in  favor  of  Brown  he  transferred  it  to  Loomis  who 
became  the  purchaser  at  the  foreclosure  sale,  and  after  con« 
veying  a  part  to  the  railroad  company,  repudiated  the  residue 
of  the  agreement  and  refused  to  reconvey  to  Fellows.  The 
trial  court  ruled  that  the  agreement  was  in  fraud  of  the  rights 
of  Mrs.  Fellows  and  that  the  purpose  of  the  plaintiff  with  re- 
spect to  the  dower  interest  of  his  wife  was  such  that  the  court 
could  not  give  him  any  relief. 

C.  Smith  and  H.  A.  Knapp^  for  the  appellant. 

H.  W.  Palmer^  H.  M.  Hannah^  and  8.  B.  Price^  for  the  ap- 
pellees. 

®^  Williams,  J.  There  are  twenty«two  assignments  of 
error  in  this  case,  but  they  relate  to  three  principal  questions. 
These  grew  out  of  an  agreement  made  between  Fellows,  thea 
the  owner  of  the  land  in  controversy,  and  Brown,  who  held  a 
mortgage  covering  the  land.  It  appears  that  the  tract  of  land 
was  subject  to  an  easement  or  servitude  in  favor  of  the  Dela- 
ware, Lackawanna,  and  Western  Railroad  Company,  which 
gave  the  company  the  right  to  deposit  culm  upon  it  An 
arrangement  had  been  made  between  Fellows  and  the  com- 
pany for  a  division  of  the  tract,  and  a  conveyance  of  about 
one-third  of  it  to  the  company  in  fee  simple  in  consideration 
of  the  release  of  the  remainder  from  the  servitude.  This 
would  give  Fellows  an  opportunity  to  subdivide  the  tract  into 
city  lots,  and  enable  him  to  sell  them  for  building  purposes, 
and  it  would  restrict  the  deposit  of  culm  within  fixed  and 
ascertained  limits.  In  order  to  carry  this  arrangement  with 
the  railroad  company  into  effect,  it  was  necessary  to  relieve 
so  much  of  the  tract  as  was  to  be  conveyed  to  the  company 
in  fee  from  the  lien  of  Brown's  mortgage,  and  from  the  right 
of  dower  of  Mrs.  Fellows,  who  was  living  at  this  time  apart 
from  her  husband.  She  was  approached  upon  ^'  the  subject 
of  joining  her  husband  in  a  conveyance,  clearly  to  the  advan« 
tage  of  both  of  them,  of  the  part  of  the  tract  which  the  rail- 
road company  was  to  accept  as  the  consideration  for  the 
release  of  the  remainder  from  the  right  to  cover  it  with  culmi 
bat  she  refused  to  join.  After  her  refusal  be  consulted  with 
friends,  and  obtained  legal  advice,  as  to  the  practicability  of 
carrying  out  the  arrangement  without  the  co-operation  of 
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wi£d«  As  a  Tesuli  of  sach  oonsoltatioa  a  plan  was  devised. 
The  mortgage  of  Brown  web  to  be  used  to  bring  abont  a  jadi* 
dal  Bale  of  the  tract,  to  which  Brown  or  aome  person  to  be 
agreed  on  should  take  the  title,  convey  the  piece  the  railroad 
company  was  to  have,  to  it,  and  reinstate  Brown's  mortgage 
on  the  remainder,  which  was  then  to  belong  to  Fellows. 

The  questions  arising  under  this  agreement  between  Brown 
and  Fellows  may  be  stated  thus:  What  was  the  effect  of  the 
agreement  upon  the  parties  to  it?  What  was  its  effect  upon 
the  wife  of  Joseph  Fellows?  What  was  its  effect  upon  Loomis, 
who  was  the  vendee  of  Brown,  and  became  the  purchaser  at 
the  sheriff's  sale?  Proceedings  were  begun  upon  the  mort* 
gage  for  the  purpose  of  carrying  this  agreement  into  effect 
while  Brown  remained  the  owner  of  the  mortgage.  Before 
the  sheriff's  sale  was  effected  Loomis  purchased  the  mortgage 
from  Brown,  and  proceeded  to  bring  the  property  to  sale.  Ha 
became  the  purchaser.  He  carried  out  the  arrangement  by 
making  the  conveyance  to  the  railroad  company,  and  secur* 
ing  its  release  or  deed  for  the  remainder  of  the  tract,  exactly 
upon  the  lines  of  the  agreement  made  by  Fellows;  but  when 
he  was  called  upon  to  reconvey,  subject  to  the  mortgage  debt, 
he  refused  to  do  so,  and,  claiming  to  be  the  absolute  owner  of 
the  property,  denied  the  right  of  Fellows  to  either  the  land  or 
an  account.  This  action  was  brought  to  determine  whether 
the  position  so  taken  by  Loomis  was  tenable. 

The  first  point  to  be  determined  relates  to  the  legal  effect 
of  the  contract  between  Brown  and  Fellows  for  the  use  of  the 
mortgage  as  a  means  of  making  title  to  the  railroad  company. 
The  position  of  the  plaintiff  is  that  the  proceeding  on  the 
mortgage  was  not  adverse,  but  for  the  benefit  of  Fellows;  and 
that  in  making  such  use  of  it  he  became  a  trustee  under  the 
terms  of  his  agreement  with  Fellows.  The  learned  judge  of 
the  court  below  took  the  same  view  of  this  question,  and  in . 
an  answer  ^*  to  the  first  point  submitted  on  the  part  of  the 
plaintiff  instructed  the  jury  that  the  testimony  of  Brown  and 
Fellows,  corroborated  by  that  of  Storrs  and  by  the  circum* 
stances  disclosed  by  the  evidence,  was  su£Scient  to  establish 
a  trust  relation  between  mortgagee  and  mortgagor  in  relation 
to  the  property  owned  by  the  mortgagee.  He  went  still  far* 
ther  in  his  answer  to  the  plaintiff's  second  point,  and  told  the 
jury,  "  If  Brown  was  a  trustee,  he  had  no  right  to  transfer  the 
judgment "  to  Loomis,  if  the  judgment  was  given  to  enable 
Brown  to  carry  out  the  purpose  of  his  agreement  with  Fet 
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lowB,  yis.,  to  bring  the  property  to  a  sherifTi  stle.  ThoM 
instructions  left  Loomis,  the  vendee  of  Brown,  in  the  same 
relation  of  trust  to  Fellows  that  his  vendor  occupied,  unless 
he  could  show  himself  to  be  an  innocent  purchaser  witbout 
notice,  actual  or  constructive,  of  the  trust  The  case  wai 
then  for  the  jury  upon  the  credibility  of  the  evidence  which 
the  learned  judge  had  told  the  jury  would,  if  credited,  create 
the  trust  relation,  and  upon  the  position  of  Loomis  as  a  pur- 
chaser at  the  sheriff's  sale.  If  he  bought  with  notice  of  the 
trust,  he  took  the  same  title  Brown  would  have  taken,  and 
became  a  trustee  for  Fellows  under  the  terms  of  the  original 
agreement 

Notwithstanding  this  disposition  of  the  first  and  third  of 
the  questions  raised,  the  learned  judge  withdrew  the  case 
from  the  j  .ry  under  the  view  taken  by  him  of  the  second. 
He  held,  as  a  matter  of  law,  that  the  contract  between  Brown 
and  Fellows  was  absolutely  void,  and  incapable  of  enforce- 
ment in  a  court  of  law,  because  its  effect  was  to  divest  the 
right  of  dower  of  Mrs.  Fellows,  without  her  consent,  from  so 
much  of  the  land  as  was  conveyed  to  the  railroad  company. 
It  did  not  matter,  in  the  view  of  the  learned  judge,  that  her 
refusal  to  join  her  husband  in  the  deed  left  the  tract  of  com* 
paratively  little  value  to  her  husband  or  herself;  nor  that  her 
refusal  was  unreasonable  and  ill-natured;  nor  that  the  ar- 
rangement made  more  than  quadrupled  the  market  value  of 
the  interest  of  both  her  husband  and  herself  in  the  tract 
The  mere  fact  that  the  arrangement  dispensed  with  her  con- 
sent, by  substituting  the  lawful  mode  of  procedure  upon  a 
mortgage  to  bring  the  property  to  a  judicial  sale,  in  the  place 
of  the  deed  of  husband  and  wife,  was  held  to  be  a  fraud  of 
such  flagrant  character  as  to  deprive  the  court  of  ^  the 
power  to  restrain  or  correct  the  conduct  of  a  trustee,  who  was 
alleged  to  be  appropriating  the  entire  trust  estate. 

It  was  a  conceded  fact  in  the  cause  that  the  part  of  the 
tract  that  was  to  be  secured  by  Fellows  was  of  much  greater 
market  value  than  the  entire  tract  while  remaining  subject  to 
the  servitude  in  favor  of  the  railroad  company.  It  is  olear^ 
upon  the  face  of  the  record,  that  if  there  is  a  recovery  in  this 
action,  the  right  of  dower  of  Mrs.  Fellows  in  the  land  so  re* 
covered  will  be  worth  many  times  what  her  right  of  dower 
was  worth  before  the  arrangement  with  Brown  had  been 
made  by  her  husband.  Unless  there  is  a  recovery  her  right 
of  dower  is  absolutely  gone. 
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The  logical  result  of  the  ruling  in  the  court  below  li  to 
punish  the  husband  for  divesting  his  wife's  dower  interest  io 
one-third  of  the  land  without  her  consent,  by  extinguishing 
her  dower  in  the  other  two-thirds.  The  assignments  of  error 
relating  to  the  second  question,  the  effeci  of  the  arrangement 
between  Brown  and  Fellows  on  Mrs.  Fellows,  are  sustained. 
This  case  was  improperly  taken  from  the  jury.  Mrs.  Fellows 
was  not  defrauded,  but  benefited,  against  her  will,  if  the  facts 
be  as  they  seem  to  be  conceded  to  be.  As  to  the  effect  of  the 
arrangement  with  the  railroad  company  on  the  value  of  the 
two-thirds  that  remained  to  Fellows,  and  the  fact  that  Fel« 
lows  has  increased  the  value  of  his  wife's  dower  many  times 
over,  against  her  will  or  even  in  the  face  of  her  protest,  is  no 
reason  why  the  doors  of  a  court  of  justice  should  be  closed 
against  him,  and  he  refused  a  hearing  upon  the  merits  of  his 
cause  of  action.  We  express  no  opinion  upon  the  facts,  for 
they  are  before  us  only  as  they  relate  to  the  legal  questions 
presented,  A  jury  must  pass  upon  them.  So  far  as  we  can 
now  see,  the  question  on  which  this  case  turned  upon  the  trial 
is  not. an  important  one.  The  first  and  third  questions,  i.  e., 
the  relation  existing  between  Brown  and  Fellows  under  their 
contract  to  employ  Brown's  mortgage  to  make  title  to  the 
railroad  compat^,  and  so  secure  to  Fellows  a  portion  of  his 
land  in  a  marketable  state  of  the  title,  and  the  position  of 
Loomis  as  assignee  of  the  mortgage,  and  the  purchaser  at 
shf*riff's  sale,  are  the  questions  on  which  this  case  depends, 
and  it  goes  back  that  it  may  be  tried  upon  them. 

The  judgment  is  reversed,  and  a  venire  facia$  d$  nov0 
awarded.  ^_^ 

Trusts->Fobsolo8Urb  by  Aqussicbmt^Gohvbtavob  bt  Mobtoaobb  to 
MoRTGAOOR. — If  an  agreement  u  made  between  a  mortgagor  and  a  mori* 
gagee,  that  for  the  purpose  of  clearing  the  title  to  the  property  mortgaged 
the  mortgage  shall  be  foreclosed  and  the  premises  purchased  by  the  mort- 
gagee, and  that  certain  portions  shall  be  by  him  conveyed  to  the  grantee  of 
the  mortgagor  and  the  residue  to  the  mortgagor  himself,  and  according  to 
agreement  the  foreclosure  is  had  and  a  sale  thereunder  is  made  to  the  mort- 
gagee, who  conveys  to  the  grantee  of  the  mortgagee  as  agreed,  and  permits 
the  mortgagor  to  remain  in  possession  of  the  other  parcels  for  many  years, 
but  refuses  to  convey  to  him,  the  latter  is  entitled  to  a  decree  of  convey, 
ance.  The  mortgagee,  in  such  a  case,  is  a  tmstee  ex  malefirio  for  the  mort* 
gagor:  Outkr  v.  Babcock,  81  Wis.  196;  29  Am.  St.  Rep.  882,  and  note.  A 
Judgment  creditor  agreeing  to  purchase  the  debtor's  land,  and,  after  aatiafy* 
ing  his  debt»  to  recon\  ey  to  the  debtor,  takes  the  land  charged  with  a  imal 
in  favor  of  the  debtor:  Carter  v.  (7i&f<m»  29  Neb.  824;  26  Am.  Si.  Rep.  S8]« 
and  note. 
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DowKE  Bioan— OoHTBTAMOB  HI  Fraud  or.— A  eoiiT^jruiot  of  all  «f  Ui 
property,  made  by  a  hnsband  shortly  before  hia  death,  withont  aay  rate- 
able conaideratioii,  with  the  intent  to  defeat  his  wife's  right  of  dower,  ii 
frandnlent  as  to  her,  and  will  be  set  aside:  Tkofer  t.  Tkaifer,  U  Vt  107;  9$ 
Am.  Dea  211,  and  extended  note;  Oramtom  ▼•  CTtohmiIi  4  Miefa.  OO;  M  Am, 
Deo.  534,  and  note.  A  deed  giren  by  a  hnsband  on  the  ere  of  his  maniag^ 
to  bis  daughter,  without  consideration,  and  kept  secret  until  after  the  nmr* 
riage,  is  roid  as  against  the  dower  right  of  the  wife:  Swain  r.  Perimef  i 
Johns.  Ch.  482;  9  Am.  Deo.  818;  but  see  CotMcroM  r.  Camermi^  10  SoMdas  4 
M.  394;  48  Am.  Deo.  7691 
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(IW  PnCWTLTAinA  SrATi^  tt.1 

Air  Oftiom  to  Pitrohau  Rial  Pbopebtt  Is  a  Substartul  Imtbrxbt  nr 
Land,  and  when  the  option  is  exeroised  the  purchaser  is  oonsidered  as 
the  owner  ab  inUh, 

If  am  Option  Is  Gitbh  to  Pubchabb  Bbal  Pbopbbtt  Upoh  Which  ah  Ih* 
su&AMOJi  Aqaikst  Loss  bt  Fibb  exists  or  is  subsequently  effeoted,  and 
the  loss  occum,  after  which  the  option  is  exercised  and  a  conToyanoe  of 
the  property  made,  the  purchaser  is  entitled  to  the  moneys  due  upon 
such  insurance. 

Assumpsit  for  insurance  money.  The  plaintiff  averred  that 
the  property  insured  belonged  to  it  in  1889,  when  it  borrowed 
of  defendant  twenty  thousand  dollars,  and  gave  him  a  con- 
veyance, and  received  in  return  a  lease  for  one  year,  in  which 
it  was  stipulated  that  the  plaintiff,  at  the  end  of  a  year,  but 
not  afterwards,  should  have  the  right  to  purchase  the  same 
property  on  payment  of  twenty  thousand  dollars,  with  inter- 
est; that  it  was  agreed  that  it  should  keep  the  property  in- 
sured for  twelve  thousand  dollars  against  loss  by  fire;  that 
the  interest  for  the  first  year  was  paid,  and  thereupon  the 
loan  was  continued  and  the  lease  renewed  for  another  year; 
that  before  the  expiration  of  this  year  the  property  was  in- 
jured by  fire,  and  the  sum  of  ten  thousand  three  hundred  and 
ninety-five  dollars  was  paid  by  the  insurers  on  account  of 
such  injury;  that  within  the  year  plaintiff  exercised  its 
option,  paid  the  sum  of  twenty  thousand  dollars,  and  received 
from  defendant  a  reconveyance  of  the  property.  Both  parties 
claimed  to  be  entitled  to  the  insurance  money.  The  affidavit 
of  defense  alleged  that  the  defendant  did  not  loan  plaintiff 
any  money  whatever,  but  did  purchase  the  property  for 
twenty  thousand  dollars;  that  such  purchase  was  absolute, 
though  it  was  accompanied  with  the  lease  and  an  option  to 
purchase,  and  that  the  insurance  moneys  were  the  property 
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^  the  defendant    Judgment  was  entered  in  faTor  of  (lit 
plaintiff  for  want  of  a  sufficient  affidavit  of  defeuM. 

i7.  M.  Hannah  and  H.  W.  Palmer,  for  the  appellant. 

JetBups  and  Hand,  for  the  appellee. 

®*  MrrcHSLL,  J.  All  the  facts  appear  in  the  writings  set 
forth  in  the  plaintiff's  statement.  None  of  the  papers  which 
are  merely  referred  to  but  not  set  out  in  full  seems  to  be  es* 
eential  to  the  cause  of  action,  and  the  omission  to  give  them 
in  full  is  not  therefore  fatal.  The  affidavit  of  defense  raises 
no  issue  of  fact,  for  it  denies  no  part  of  the  statement  except 
the  inferences  from  the  face  of  the  papers.  The  case  was 
therefore  one  for  the  court  to  decide  upon  the  statement  and 
Affidavit. 

All  the  writings  constitute  parts  of  one  transaction^  and  the 
nature  of  that,  beyond  question,  was  a  conveyance  of  the  land 
as  security  for  the  repayment  of  a  loan  of  money.  It  starts 
with  admitted  title  in  the  company  appellee,  then  a  convey* 
ance  to  appellant  for  twenty  thousand  dollars,  a  contempo* 
raneous  lease  from  appellant  back  to  the  company,  at  a 
nominal  rent  of  one  dollar,  with  no  change  of  possession  which 
remained  all  the  time  in  the  company,  and  an  absolute  and 
exclusive  option  in  favor  of  the  company  to  repurchase  at  the 
end  of  the  year  for  the  same  amount,  twenty  thousand  dol- 
lars, with  interest,  that  is,  to  resume  its  original  title  on  pay* 
ment  of  the  loan.  At  the  end  of  the  term  the  arrangement 
was  extended  or  renewed  for  another  year,  during  which  the 
option  was  exercised  by  the  company,  the  money  paid,  and 
the  title  reconveyed  by  the  appellants  It  is  unimportant  what 
name  we  apply  to  the  relation  of  the  parties  during  the  year. 
Whether  technically  vendor  and  vendee,  mortgagor  and  mort- 
gagee, or  lessor  and  lessee,  is  immaterial.  The  nature  of  the 
relation  is  incontestable;  appellant  was  the  holder  of  the  legal 
title,  subject  to  an  equity  in  the  company.  It  is  strongly 
argued  for  appellant  that  his  interest  ^  at  the  time  of  the 
fire  was  an  absolute  fee  simple  title.  But  this  is  an  error,  it 
was  not  absolute.  It  was  the  legal  title  in  fee,  but  subject  to 
the  equitable  interest  of  the  company,  an  interest  in  the  land, 
capable  of  being  specifically  enforced,  and  good  not  only 
against  the  appellant  but  all  others,  creditors,  purchasers,  or 
strangers,  to  whom  the  recorded  deeds  and  the  company's 
possession  gave  notice. 

The  only  substantial  question  in  the  case  is  the  date  aft 
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which  the  coropany^s  equity  became  complete.  The  fire  took 
place  during  the  running  of  the  term,  the  option  to  redeem 
was  exercised  after  the  fire  had  occurred.  Did  the  company*! 
interest  begin  to  run  only  from  the  exercise  of  its  option,  or 
did  it  upon  that  event  relate  back  for  all  purposes  to  the  b^* 
ginning  of  the  transaction?  We  are  of  opinion  that  both 
principle  and  authority  sustain  the  latter  view. 

As  already  said  the  transaction  was  in  substance  a  loan  of 
money,  and  appellant's  right  was  to  have  his  money  back 
with  interest  at  a  specified  time,  or,  in  default  of  that,  to  have 
his  title  become  absolute.  The  insurance  was  for  his  protec* 
tion,  not  to  increase  his  profit;  to  keep  up  the  sufficiency  ot 
his  security  while  the  loan  lasted,  or  make  good  the  value  of 
his  purchase  if  it  became  absolute.  For  that  reason  it  was  to 
be  kept  up  by  the  appellee.  If  the  latter  had  exercised  its 
option  before  the  fire  there  could  have  been  no  question  that 
the  insurance  money  would  have  belonged  to  it  But  the 
date  of  the  fire  makes  no  substantial  difference,  when,  as  was 
the  case,  the  appellee  elected  to  repay  the  loan  and  resumed 
its  title.  On  the  happening  of  that  contingency  the  appel* 
lant  got  his  money  with  interest,  which  was  all  he  was  enti- 
tled to,  while  the  appellee  got  back  its  land,  lessened  in  value 
by  the  fire,  but  the  loss  compensated  by  the  insurance  money. 
The  insurance  was,  in  contemplation  of  law,  for  the  benefit  of 
whomever  should  be  entitled  when  the  option  was  exercised 
or  expired  by  default,  and  in  fact  it  was  contracted  for  "as 
interest  may  appear.'*  It  stood  in  place  of  so  much  of  the 
property  as  was  destroyed  by  the  fire,  and  followed  the  title 
when  the  equitable  and  the  legal  interests  united. 

The  authorittes,  so  far  as  we  have  any  analogous  cases^ 
lead  to  the  same  conclusion.  It  was  held  in  Kerr  v.  Day^  14 
Pa.  St.  112,  53  Am.  Dec.  526,  that  an  option  to  purchase  is  a 
substantial  interest  in  land  *^  which  may  be  conveyed  to  a 
vendee,  and  the  English  chancery  cases  were  reviewed  by 
Bell,  J.,  with  the  result  that  "  when  the  lessee  made  his  op- 
tion to  purchase,  he  was  to  be  considered  as  the  owner  ah 
initio.  Indeed  the  determination  can  only  be  supported  by 
attributing  to  the  lessee  an  equitable  estate  in  the  land,  under 
his  covenant  for  an  optional  purchase,  which  passed  to  his 
alienee,  vesting  him  with  the  right  to  call  for  a  specific  exe- 
cution on  declaring  his  election."  And  in  Fricf^a  Appeal^  101 
Pa.  St.  485,  where  the  land  was  sold  upon  a  prior  judgment 
before  payment  or  conveyance,  it  was  held  that  the  surplus 
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was  tbe  property  of  the  optional  vendee.  It  Is  true  that  the 
option  in  that  case  had  been  exercised  before  the  lejj  and 
sale,  but  that  circumstance  was  not  of  controlling  weight, 
aa  the  decision  was  put  on  the  ground  that  **  in  equity  the 
yendee  became  the  owner  subject  to  the  payment  of  the  price 
stipulated.  His  right  of  property  therein  flows  from  the  con- 
tract and  exists  before  any  purchase  money  may  have  been 
paid/'  citing  SiUr^i  Appeal^  26  Pa.  St.  178.  We  are  of  opin« 
ion  that  upon  the  exercise  of  its  option  to  redeem,  the  appel- 
lee's equitable  title  reverted  back  to  the  date  of  the  original 
agreement^  and  appellee  became  the  owner  of  the  land  as  it 
was  at  such  date,  or  of  the  insurance  money  which  stood  pro 
ianio  in  its  place. 
Judgment  affirmed* 


VXHDOB  AKO  PuB0RA81R->OpnO«   TO  POBOHASB— WHimB   laTtftl 

Of  Laxd.— Optiom  for  th«  pnrchAM  of  bad  upon  iiniUtenJ  oontraoti^  dm 
Boi  Yosk  any  intereti  in  tho  Tondee^  and  beooma  binding  only  by  aoctptnnM 
or  performance  of  their  conditions  before  the  offer  is  withdrawn:  OutUm  ▼• 
Union  School  Diotrid,  94  Mieh.  602;  84  Am.  St  Rep.  861,  and  note.  An 
epUon  ifl  neither  a  ehoee  in  action  nor  a  tranimiMible  right  of  property, 
bat  a  personal  priTilege  which  ceases  at  the  death  of  the  party  who  has  the 
fight  to  exercise  it:  Newton  ▼.  i/eioUnf,  11  R.  L  890;  28  Am.  Rep.  47a  See 
farther  on  this  snbject  Yerkto  r.  Blchardi,  163  Pa.  8k  646;  84  Am.  St  Rep, 
721,  and  note  with  the  cases  collected. 
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flM  PsmSTLTAVIA  STATI,  9L] 

Av  Ihtaiit^s  Dbxd  does  not  bind  him»  if,  npon  coming  of  age,  he  decides  to 
disaffirm  it  It  is  not  Toid  bnt  Toidable,  and  the  right  to  disaffirm  it  is 
personal  to  himself. 

Av  Ihvaxt's  Right  to  Disattirm  Hd  Dbbd  Must  Bi  Bxbrcxbbd  within  a 
Rbasonablb  Tims  after  his  coming  of  age.  If,  for  fifteen  years  after 
attaining  his  majority,  he  resides  near  the  property  he  has  conTcyed, 
and  knows  of  improYcments  being  made  upon  it  and  of  its  nse  for  min- 
ing purposes,  without  objecting  and  without  indicating  any  intention 
of  disaffirming  his  deed,  he  thereby  irrevocably  ratifies  it 

H,  W,  Palmer  and  Charle$  H,  WelleB,  for  the  appellants. 
W.  W.  Laihrope  and  S.  B.  Price^  for  tbe  appellee. 

••  Williams,  J.  This  case  presents  an  interesting  ques- 
tion upon  a  state  of  facts  that  I  do  not  remember  to  bave  met 
with  in  any  decided  case.  The  facts  are  fortunately  free 
from  controversy,  so  that  their  legal  effect  is  the  only  ques- 
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lion  to  be  determined.  It  appears  from  an  examination  of 
the  evidence  that  Alexander  Dolpb  was  at  the  time  of  bia 
death,  in  1860,  the  owner  of  a  tract  of  land  lying  in  what  is 
now  Lackawanna  county,  containing  seventy  acres.  He  died 
intestate  leaving  eight  children  to  survive  him.  Edward, 
one  of  his  sons,  administered  *^  on  the  estate.  In  1864, 
before  the  final  settlement  of  the  estate,  Alfred,  another  Bont 
died,  leaving  five  children  surviving,  of  whom  the  plaintiff  in 
this  action  is  one.  Some  years  later  Edward  undertook  to 
unite  in  himself  the  shares  of  all  the  heirs  at  law  of  his  father 
in  this  tract  of  land,  by  purchase.  He  agreed  upon  terms 
with  all  his  brothers  and  sisters,  and  with  the  heirs  at  law  of 
his  deceased  brother  Alfred.  He  paid  sixteen  hundred  dol* 
lars  for  Alfred's  undivided  one-eighth  part,  which  was  then 
held  by  his  five  children.  A  deed  was  made  to  him  in  which 
they  joined,  James  M.  Dolph,  the  plaintiff,  being  at  the  time 
under  the  age  of  twenty-one  years.  This  deed  was  acknowl- 
edged and  delivered  on  the  twenty-ninth  day  of  December, 
1869.  The  justice  of  the  peace  who  took  the  acknowledgment 
of  the  several  grantors  incorporated  into  his  certificate  the  fol- 
lowing statement  in  regard  to  Jam^s:  '*The  said  James  M, 
Dolph,  being  a  minor,  acts  with  his  own  will  and  accord,  and 
agrees  to  ratify  the  same  when  he  shall  become  of  full  age.'' 
James  was  at  the  time  between  seventeen  and  eighteen  years 
of  age,  and  reached  his  majority  in  August,  1874.  This  suit 
was  brought  to  the  November  term,  1888,  without  any  notice 
or  act  of  disaffirmance.  Upon  these  conceded  facts  ought  the 
plaintiff  to  recover? 

Whatever  may  have  been  held  in  earlier  times,  or  in  other 
jurisdictions,  in  regard  to  sales  and  conveyances  by  a  minor, 
we  understand  the  fair  effect  of  our  own  cases  to  be  as  follows: 
The  deed  of  James  M.  Dolph,  executed  in  his  minority,  did 
not  bind  him  if,  upon  coming  of  age,  he  decided  to  disaffirm 
it.  He  could  affirm  or  disaffirm  at  the  proper  time.  His 
deed  was  therefore  not  void,  but  voidable;  and  the  right  to 
avoid  it  was  personal  to  himself.  This  right  ought  in  jus- 
tice to  all  the  parties,  and  as  a  matter  of  public  policy,  to  be 
exercised  within  a  reasonable  time  or  be  treated  as  lost  by 
waiver.  If  one  who  has  this  right  to  elect  does  not  exercise 
it  within  a  reasonable  time,  but,  with  full  knowledge  of  his 
privilege,  omits  or  neglects  to  assert  it,  his  omission  may 
fairly  be  regarded  as  the  equivalent  of  an  act  of  affirmance, 
and  as  amounting  in  fact  and  in  law  to  ratification.    Our 
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cases  hold  that  a  voidable  deed  may  be  ratified  in  many  ways, 
li  may  be  done  by  express  words,  as  by  a  deed  of  ratificatioDy 
a  release,  a  declaration  made  to  one  about  to  become  a  pur- 
chaser, or  the  like.  It  may  be  done  by  implication  ^  from 
the  acts  or  declarations  of  the  grantor,  showing  a  recognition 
in  fact  by  him  of  the  validity  of  the  title,  and  an  acquiescence 
in  bis  previous  act  of  conveyance.  It  may  be  done  by  a  neg* 
lect  to  disaffirm,  continued  for  such  a  length  of  time,  and 
under  such  circumstances,  as  to  make  it  inequitable  for  him 
to  be  allowed  to  disturb  the  title.  The  defendant  in  this  case 
does  not  allege  an  express  ratification,  but  concedes  that  no 
such  ratificatioo  has  been  made.  He  sets  up  no  such  acts  or 
declarations  relating  to  the  land  or  the  title  thereto  as  might 
be  equivalent  to  an  express  ratification.  What  he  asserts  is 
that  the  voidable  deed  has  been  ratified  by  an  implication 
fairly  arising  from  the  conduct  of  the  grantor,  extending 
through  such  a  length  of  time,  and  having  such  an  unequi- 
vocal  significance,  as  to  make  it  as  effectual  as  express  words 
could  be.  The  circumstances  relied  on  to  support  this  con- 
tention may  be  stated  thus:  (a)  Knowledge  on  the  part  of 
the  grantor  that  his  deed  was  voidable  and  could  be  affirmed 
or  disaffirmed  on  reaching  full  age;  (b)  continued  residence 
near,  and  most  of  the  time  in  full  view  of,  the  property  and  the 
improvements  made  upon  it;  (c)  his  knowledge  of  the  use  of 
the  tract  for  mining  purposes  during  all  these  years,  and  of  the 
erection  of  coal-breakers  and  other  improvements  thereon  by 
owners  and  lessees;  (d)  his  failure  to  disaffirm  when  he 
knew  his  right  to  do  so  fully  vested  on  his  arrival  at  full  age; 
(s)  the  continued  omission  for  fifteen  years  after  coming  of 
age,  with  a  full  knowledge  of  all  the  circumstances  affecting 
the  property,  to  assert  his  right  to  disaffirm. 

The  case  of  Qrimes  v.  Urban^  2  Grant  Gas.  96,  comes  nearer 
to  this  apon  its  facts  than  any  case  in  our  reports.  In  that 
case  there  had  been  a  conveyance  during  the  minority  of  the 
grantor  and  a  delay  for  fourteen  years  to  disaffirm;  and  it 
was  held  upon  the  facts  of  that  case  that  the  delay  did  not 
amount  to  an  affirmance.  The  authority  of  Orinui  v.  Urban 
was  recognized  in  Lenhart  v.  Ream^  74  Pa.  St.  69,  but  the 
case  went  off  on  another  question  raised  under  the  statute  of 
limitations.  SovUier  v.  Kem^  69  Pa.  St  16,  which  was  cited 
on  the  argument,  did  not  involve  a  question  of  ratification. 
The  title  of  the  minor  was  saved  in  that  case  by  the  proviso 
to  the  Act  of  April  16,  1840,  Public  Laws,  418,  which  made 


28  DoLPu  V.  Hand.  [P( 


the  Bale  of  the  property  of  the  minor  for  taxes  Irregalar  aod 
ineffectual.    What  shall  amount  **  to  a  ratification  ct  a 
Toidable  instrument  generally  is  a  question  that  has  arisen 
quite  frequently.    Thus  it  has  been  held  that  the  receipt  of 
rent  falling  due  upon  a  lease  which  the  minor  might  bays 
avoided,  when  done  with  knowledge  of  the  character  of  the 
lease,  is  sufficient  to  work  a  ratification  of  the  lease:  Myert  ▼• 
Kingston  Coal  Co.^  126  Pa.  St.  582.    But  such  an  act  will  not 
operate  as  a  ratification,  unless  it  is  done  with  a  knowledge 
of  the  instrument  that  may  be  affected  by  it:  Zoebiseh  ▼. 
Ranch,  183  Pa.  St  682.    Nor  will  ratification  be  implied 
from  mere  lapse  of  time  against  an  express  cefusal  to  ratify: 
Behm  y.  MoUy,  133  Pa.  St.  614.    The  retention  of  a  honse  or 
other  article  purchased  by  an  agent  amounts  to  a  ratification 
of  the  unauthorized  purchase  on  the  part  of  the  principaL 
Taking  possession  and  occupying  is  a  ratification  of  the  act 
of  an  agent  in  buying  or  leasing  property.    Retention  of  the 
purchase  money  for  an  article  sold  by  another  is  a  ratification 
of  the  act  of  sale.     In  the  case  of  an  infant  yendor,  if  the 
consideration  remains  in  his  hands  when  he  comes  of  age, 
and  he  afterwards  uses  or  parts  with  it,  this  will  ordinarily 
amount  to  a  binding  ratification  of  the  sale  by  him.     But 
when  the  consideration  remains  in  his  hands  after  coming  of 
age,  having  been  used  by  him,  it  seems  to  be  agreed  on  all 
sides  that  one  entitled  to  avoid  his  deed  should  make  and 
signify  his  election  within  a  reasonable  time,  or  the  omission 
so  to  do  may  operate  as  an  affirmance.    The  difficulty  has 
been  with   the   application  of  the  rule,  and   the  question, 
*' What  is  a  reasonable  time?"  has  received  different  answers 
in  different  jurisdictions.     In  Illinois  two  years  seems  to  be 
regarded  as  the  proper  limit  of  a  '*  reasonable  time.''     In 
Iowa  three  years  and  eight  months  have  been  held  to  be 
unreasonable   delay:    Oreen   v.   Wilding,  69   Iowa,  679;    44 
Am.  Rep.  696.     In  Connecticut  thirteen  years  was  held  to 
be  unreasonable:  Kline  v.  Beebe,  6  Conn.  494.     In  Urban  v. 
Orimes,  2  Grant  Cas.  96,  this  court  held  that  fourteen  years 
was  not  unreasonable.     In  this  case  we  have  a  still  longer 
period  of  delay,  accompanied  by  retention  of  the  purchase 
money,  with  the  fullest  knowledge  of  the  voidable  character 
of  the  deed,  of  his  own  right  to  disaffirm,  of  the  occupation  of 
the  land  by  lessees,  of  the  erection  of  improvements  thereon, 
and  of  the  steady  enhancement  in  value  of  the  land  by  rea- 
son of  the  development  of  the  region  in  which  it  was.     All 
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these  considerationB  were  brought  daily  before  bim  by  the 
circamstance  that  the  land  ^**  was  in  full  view  from  hia 
house,  or  was  passed  by  him  in  going  to  and  returning  from 
his  work  for  more  than  eighteen  years  after  the  making  of 
deed,  and  for  fifteen  years  after  be  came  of  full  age. 

We  shall  not  disturb  Grimei  v.  Urban^  2  Grant  Cas.  96i 
hut  we  are  not  willing  to  extend  the  rule  there  laid  down* 
On  the  other  hand,  when  the  length  of  the  delay  in  this  case 
is  considered  in  connection  with  the  circumstances  to  which 
we  have  adverted,  we  conclude  that  it  is  unreasonable,  and 
that  it  should  be  regarded  as  amounting  to  a  waiyer  of  the 
right  to  disaffirm,  and  therefore  the  equivalent  of  an  express 
ratification.  It  is  inequitable  to  permit  one  to  wait  for  fifteen 
years,  with  a  full  knowledge  of  his  rights,  and  allow  him  then 
to  disaffirm,  when  the  altered  situation  of  the  property  and 
the  region  in  which  it  is  located  are  so  evidently  the  induce* 
ment.  Great  vigilance  in  the  right  to  disaffirm  ought  not  to 
be  required  of  one  coming  up  out  of  disability.  Reasonable 
opportunity  should  be  given  for  such  an  one  to  become  famil* 
iar  with  his  situation  and  his  rights.  The  rule  in  Or%me$  ▼• 
Urhan^  2  Grant  Cas.  96,  carries  this  doctrine  of  a  reasonable 
opportunity  to  a  great  lengthy  beyond  which  we  are  not  will- 
ing to  go. 

The  judgment  is  reyersed. 

Infamt's  Dbbi>— Right  to  DnAvnaic— Die  AwA  of  so  Infant  b  voldabls 
and  not  void.  Ho  oon  SToid  it  hj  diMkflBnning  it  within  a  rosiomblo  tims 
after  lio  l>eoom«t  of  ago:  Searqf  v.  Bmnter.  81  Toz.  644;  S6  Am.  81  Ropw 
S37»  and  noto  with  the  caaot  oolloetod;  VaUamdktgham  ▼.  Jcihmm^  85  Ky« 
288;  Ih1e$  r.  PadgeU,  27  &  C.  800;  ffoffeti  v.  MUler,  86  K7.  57&  800  alM 
tho  oztonded  aoto  to  Cfraig  t.  Van  Bebber,  18  Am.  St  Rep.  68^  whoro  tlio 
qnoation  ia  fall/  oonsiderod.  That  tho  right  to  diaai&nn  mnat  bo  ozorolaod 
within  a  reajonablo  time  after  tho  romoral  of  tho  diaahilitioi^  Sio  Amtg  T. 
Opefay,  78  Md.  29^  uid  M9M9  ^  ikimind,  140  Bk.  8t  161. 
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Cbbswell  Iboh  Works  v.  O'Bbibh. 
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litoniirio't  LiBH— A  Suboomtraotos's  Right  to  Fiui  a  Lon  Oavvot  Bi 
DiaTROTBD  except  by  an  earpran  ooveiiuit  against  liens  bj  aitlMr  Um 
contractor  or  subcontractor,  or  snch  a  coTcnant  so  dearly  implied  tliaft 
a  mechanic  or  material* man  cannot  fail  to  understand  it. 

Mich  AM  10*1  Liaii— A  Sitbooiitbactob  Is  Not  Pbecluded  vrom  OBTAivaia 
A  LiUf  by  a  proYision  ia  the  principal  eontraet  that  the  contractor  will 
not  suffer  or  permit  any  Itea  by  any  person  to  be  put  and  remain  npos 
the  building,  and  that  any  such  lien,  until  it  is  remored,  shall  preclude 
any  and  all  claim  and  demand  for  any  payment  under  this  oontraot^  and 
that  the  last  installment  shall  not  be  payable  unless,  in  addition  to  tbo 
architect's  certificate,  a  hill  release  of  all  claims  and  liens  for  all  work 
done  and  all  materials  furnished  haa  been  delirered  by  the  contractor* 

Suit  to  enforce  a  mechanic's  Iien«  Judgment  for  the  d** 
fendant 

Joseph  D6  F.  Junlinj  for  the  appellant, 
John  Dolman^  for  the  appellee. 

ITS  MiTOHELL,  J.  Tlie  learned  court  below  entered  judg- 
ment for  defendant  on  the  point  reserved,  on  the  authority  of 
Benedict  v.  Hood,  184  Pa.  St  289;  19  Am.  St  Rep.  698.  The 
contracts  in  that  case  and  in  this,  so  far  as  relates  to  the 
filing  of  liens,  are  substantially  the  same,  but  there  was  in 
that  case  an  additional  feature  in  the  fact  that  the  plaintiffi 
a  subcontrnctor,  was  surety  for  the  faithful  performance  by 
the  contractor  of  his  covenants,  one  of  which  was  that  he 
would  not  suffer  any  liens  to  be  filed.  The  case  therefore 
was  rightly  decided  on  the  ground  of  waiver  by  the  plaintiff 
of  his  right  to  any  lien,  and  it  is  on  this  ground  only  that  it 
can  be  sustained  in  the  face  of  more  recent  and  fuller  adjudi- 
cations. 

By  these  it  has  been  established  clearly  that  stipulations 
for  a  release  of  liens  before  final  payment  of  the  contractor, 
or  that  there  shall  be  no  legal  or  lawful  claims  against  the 
owner  in  any  manner,  from  any  source  whatever,  for  work 
or  materials  ^^^  furnished,  and  similar  provisions,  will  not 
deprive  a  subcontractor  of  his  right  to  lien.  That  result  can 
only  be  attained  by  an  express  covenant  against  liens  by 
either  contractor  or  subcontractor,  or  such  a  covenant  so 
clearly  implied  that  the  mechanic  or  material*man  cannot 
fail  to  understand  it  If  the  contract  is  fairly  and  reasonably 
susceptible  of  any  other  construction  it  will  not  debar  a  lien: 
Murphy  v.  Morton,  139  Pa.  St  345;  Moors  ▼•  CarUr,  146  Pa. 
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8t.  492;  Loyd  t.  Krause,  147  Pa.  St  402;  Nice  ▼.  Walker,  16S 
Pa.  St.  123;  34  Am.  St  Rep.  688. 

In  the  present  case  the  covenant  is  that  the  contractor 
'*  will  not  Buffer  or  permit  any  lien  •  .  •  •  by  any  person  or 
persons  whatsoever,  to  be  put  or  remain  npon  the  building 
....  and  that  any  such  lien  .  •  •  .  until  it  is  removed  shall 
preclude  any  and  all  claim  and  demand  for  any  payment 
whatsoever  under  or  by  virtue  of  this  contract/'  and  furthert 
*'  the  last  installment  shall  not  be  payable  unless  in  addition 
to  the  architect's  certificate,  a  full  release  of  all  claims  and 
liens  .  •  .  •  for  all  work  done  and  all  materials  furnished  ^ 
has  been  delivered  by  the  contractor.  The  contract  must  be 
interpreted  according  to  the  intention  of  the  parties,  and  the 
fair  construction  of  this  is  that  the  intention  was  to  protect 
the  owner  not  by  the  absolute  prohibition  of  liens,  but  by 
providing  for  their  payment  by  the  contractor,  and  in  default 
of  hie  doing  so  the  stoppage  of  his  own  pay.  There  is  no  suf* 
ficient  language  in  the  covenant  to  indicate  that  the  parties 
meant,  even  if  they  knew  of  their  power,  to  prevent  absolutely 
the  filing  of  any  lien.  Oo  the  contrary  the  possible  filing  of 
liens  is  recognised  and  their  validity  is  not  disputed,  but  a 
penalty  is  put  upon  the  contractor  for  suffering  them  to 
remain.  The  reasoning  of  our  brother  Oreen  in  Loyd  ▼. 
Krause,  147  Pa.  St  402,  seems  exactly  applicable,  **  as  this 
part  of  the  contract  evidently  contemplates  that  liens  may  be 
filed,  and  provides  a  method  by  which  the  owner  may  pro- 
tect himself  against  them,  by  withholding  the  money  from 
the  builder  until  they  are  released,  it  cannot  be  contended 
that  it  is  the  necessary  meaning  of  the  contract  that  there 
were  none  to  be  filed  in  any  event" 

The  contract  in  this  case  therefore  falls  short  of  the  stand* 
ard  established  by  Nice  v.  Walker,  163  Pa.  St  123;  84  Am. 
St.  Rep.  688,  the  latest  case  on  the  subject,  in  which  the  rule 
was  maturely  considered,  and  intended  to  be  settled  finally. 
Benedict  v.  Hood,  134  Pa.  St  289;  19  Am.  St  Rep.  698,  as 
already  ^^*  said,  was  rightly  decided  on  its  own  facts,  but  so 
far  as  anything  there  said  conflicts  with  the  views  now 
expressed  it  is  overruled. 

Judgment  reversed  and  judgment  entered  for  plaintiff  on 
the  verdict  __^_^ 

MBOHAind^  Lmr— tfUBOOvnAoroB,  Bxam  to  Fiui  Lnnr  vr  How  Losb 
To  proTant  a  oontraotor  or  oabooatimotor  (rem  filing  a  lien  against  a 
Imilder  thoro  mul  bo  an  ozproM  oovenant  agaimt  Uena,  or  a  oovouani 
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resulting  ta  a  necestary  implication  from  the  langna^e  need,  and  an  intended 
covenant  should  so  clearly  appear  that  a  mechanic  or  material*maa  eaa 
understand  it  without  consulting  a  lawyer  at  to  its  legal  effeotx  Nia  w» 
Walker,  153  Pa.  St.  123;  34  Am.  St  Rep.  688. 

M  sou  AN  10*8    LiKN— SUBOODT&ACTOR,    HoW    AWfWOTKD    BT    OONTEAOT  0« 

CoN'iBAcroR. — When  a  contractor  for  the  construction  of  a  bailding  ham 
stipulated  with  the  owner  that  no  mechanic'a  lien  shall  be  filed  od  th« 
building,  snch  a  stipulation  is  binding  on  subcontractors  working  for  liinns 
Taylor  ▼.  Murphy,  148  Pa.  St  837;  33  Am.  St  Rep.  825,  and  note  with  tb* 
cases  collected;  Nic4  V.  Walker,  153  Pa.  St  123;  34  Am.  St  Rep.  688;  not* 
to  Benedict  ▼.  Hood,  19  Am.  St  Rep.  609;  Sekneder  v.  Qalkuidt  134  P^  8k 
277;  19  Am.  St  Rep.  691. 
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Interstate  Ck>MHERCE,  What  Is  Not.— If  a  nonresident  oomes  Inio 
state  to  embark  in  business,  his  situation  is  like  that  ot  an/  other 
dent,  and  his  business  done  at  his  store  is  state,  not  interstate.  It  doss 
not  matter  whero  he  obtains  his  goods.  Men  who  haj  and  seU  foreign 
merchandise  are  not  necessarily  engaged  in  interstate  eommeroo. 

Interstate  Comhbroe,  What  Is  NoT.~One  who  maintains  a  storo  for  tho 
purpose  of  carrying  on  business  in  this  state  is  not  entitled  to  immanitif 
as  being  engaged  in  interstate  commerce  on  the  ground  that  ho  is  tlw 
agent  of  a  nonresident  manufacturer  of  the  goods  which  are  kept  for 
sale. 

Interstate  Comheroi. — An  Original  Paokaob  Is  Suoh  Form  and  8m 
OF  Package  as  is  used  by  producers  or  shippers  for  the  purpose  of  seoniw 
iog  both  conyenience  in  handling  and  security  of  transportation  of  flMt^ 
ohandise  between  dealers  in  the  ordinary  course  of  actual  commerce. 

Interstate  Commerce— Oleomaroarinb—Orioinal  Packaois. — A  sals 
of  oleomargarine,  otherwise  in  Yiolalion  of  n  state  law,  is  not  proteotad 
M  a  part  of  interstate  eommerce  by  proof  that  it  was  made,  stampot^ 
and  printed  in  another  state  for  use  as  ah  article  of  food,  weighed  oight|y 
pounds,  and  was  sold  in  the  form  in  which  the  maker  put  it  vp  at  his 
factory  in  snch  other  state,  and  that  the  person  making  the  sale  was  his 
agent  in  this  state,  having  and  maintaining  a  store  here  for  the  pnrposs 
of  effecting  such  sales. 

Action  to  recover  a  penalty  for  the  unlawful  sale  of  oleo- 
margarine made  by  defendant  in  Philadelphia  as  agent  of  a 
manufacturing  company  doing  business  in  Rhode  Island. 
The  case  was  submitted  upon  an  agreed  statement  of  facts, 
from  which  it  appeared  that  the  package  sold  weighed  eighty 
pounds,  was  manufactured  in  Rhode  Island,  and  shipped  by 
the  manufacturer  to  the  defendant,  who  sold  and  delivered 
such  package  unbroken,  and  which  package  was  marked, 
printed,  and  stamped  in  the  manner  prescribed  by  the  con* 
missioner  of  internal  revenue,  with  the  approval  of  the  secre- 
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tary  of  the  treasury.     Upon  this  statement  the  trial  coart 
gave  jadgment  for  the  defendant. 

Lniker  8.  Kauffmati^  Oharle$  F.  Warmck^  and  Waym  Ma^ 
Veagh^  for  the  appellant 

A.  B.  Ran$y  for  the  appellee. 

*^  Williams,  J.  This  case  belongs  to  a  rapidly  growing 
class  that  has  already  become  uncomfortably  large  and 
troublesome  in  this  state.  The  profits  to  be  derived  from  an 
unlawful  trafiBc  are  much  larger  than  those  that  flow  from 
legitimate  trade,  provided  the  unlawful  traffic  may  be  pursued 
without  serious  interference  from  the  officers  of  the  law.  Law* 
abiding  citizens  will  not  embark  in  a  business  that  is  for* 
bidden  by  the  laws  of  the  state  in  which  they  live.  Timid 
men  are  afraid  to  do  sa  This  kind  of  operation  is  left  there- 
fore to  those  who  have  no  respect  (on  law,  no  intarest  in  the 
public  welfare,  and  no  fear  of  public  opinion.  When  such 
men  deliberately  determine  to  put  money  in  their  pockets  by 
engaging  in  a  business  which  the  state  has  declared  to  be  in« 
jurioua  to  the  public  morals,  the  public  health,  or  the  public 
peace,  and  has  therefore  forbidden  altogether  or  placed  under 
strict  police  regulations,  they  are  morally  certain  to  seek  im- 
munity for  themselves  and  their  unlawful  business  by  imme- 
diate flight  to  the  sanctuary  of  the  national  constitution,  and 
there  laying  hold  on  the  horns  of  the  altar  of  interstate  com- 
merce. 

The  road  to  this  refuge  of  lawbreakers  is  well  beaten* 
There  are  signboards  at  every  crossing  on  the  route,  and  the 
intermediate  *^  stations  for  possible  rest  wear  conspicuous 
signs  of  invitation.  The  travelws  over  it  are  generally  for- 
eigners to  the  state  whose  laws  they  trample  upon,  ^nd  in- 
clude a  motley  assortment  of  traders. 

Beginning  with  the  peripatetic  swindlers  whose  worthless 
wares  are  transported  in  tin  trunks  which  they  carry  in  their 
bands,  and  who  hunt  their  victims  in  the  secluded  villages 
and  along  the  country  roads  with  an  instinct  that  rarely  fails, 
and  running  up  or  down  the  scale  of  lawbreakers  to  the  men 
whose  commercial  operations  extend  to  the  sale  of  oleomar- 
garine by  the  pound,  and  of  intoxicating  drinks  by  the  pint, 
there  is  no  man  in  the  procession  who  is  not  a  conscious  and 
deliberate  lawbreaker,  and  who  does  not  set  his  possible  profits 
from  a  forbidden  business  above  his  duty  to  society  or  the 
state  that  protects  him.    These  men  seek  to  pervert  a  rule  of 
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law  tbat  has  a  wide  and  a  beneficial  field  of  operation.    They 
claim  to  be  engaged  in  interstate  commerce  and  to  be  entitled 
to  the  protection  of  tbe  general  government  as  against  the 
police  laws  of  the  individual  states  for  that  reason.    In  sup- 
port of  their  claim  they  will  assert  that  their  "goods,''  whether 
consisting  of  oleomargarine,  beer,  whisky,  paste  diamonds, 
pinchbeck  watches,  or  the  like,  were  made  on  the  other  side 
of  the  state  line,  and  imported  by  or  for  them;  or  it  may  be 
they  will  claim  to  be  the  agents  or  factors  of  the  makers;  or 
to  have  received,  and  to  be  engaged  in  selling,  "original  pack* 
ages,"  consisting  of  a  pound  of  oleomargarine  or  a  pocket  flask 
of  whisky,  put  up  expressly  for  their  trade  at  the  still  or 
factory  just  "over  the  line."    The  mischief  done  and  at- 
tempted in  this  manner  under  the  guise  of  interstate  com- 
merce is  so  great,  so  open,  and  so  difficult  to  suppress  or 
punish,  that  in  many  states  besides  this  it  has  become  a 
matter  of  general  and  sincere  regret  that  the  interstate  com- 
merce clause  was  ever  held  applicable  to  trade  in  any  article 
recognized  throughout  the  civilized  world  as  a  proper  subject 
for  police  regulation  and  control.    We  are  embarrassed  by 
the  difficulties  in  the  way  of  the  enforcement  of  our  police 
legislation,  made  in  good  faith,  for  the  protecti<»i  of  our 
citizens. 

The  question  involved  in  this  case  is  therefore  one  of  great 
practical  importance.  It  is  nothing  less  than  whether  the 
police  power  of  the  state  survives  at  all  or  has  been  absorbed 
.and  extinguished  by  the  interstate  commerce  clause  in  the 
national  *^  constitution.  We  recognise  the  fact  that  this  is 
a  federal  question.  It  has  been  the  subject  of  many  decisions 
by  the  supreme  court  of  the  United  States,  and  was  at  one 
time  thought  to  be  well  settled  in  favor  of  the  existence  and 
proper  exercise  of  police  powers  by  the  several  states.  We 
entertain  that  opinion  still;  but  the  contrary  view  has  been 
pressed  upon  us  with  so  much  earnestness  in  the  argument 
that  we  feel  constrained  to  examine  briefly  some  of  the  posi- 
tions taken  by  the  appellant. 

It  is  said  that  the  recent  case  of  Leiiy  r.  Hardin^  186  U.  8. 
100,  justifies  the  contention  that  this  state  is  powerless  to  in- 
terfere with  the  defendant's  traffic.  But  Lei$y  v.  Hardin^  like 
all  other  cases,  must  be  read  in  the  light  of  its  own  facts. 
Leisy  was  a  brewer  who  made  beer  in  the  state  of  Illinois. 
Hardin  was  an  officer  of  the  state  of  Iowa,  where  the  law  tat^ 
bade  the  sale,  and  the  keeping  for  sale,  of  any  form  of  intoxi- 
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eating  drink  except  for  sacntmenial,  medicali  or  meehanieel 
purposes.  Leisy  shipped  from  his  brewery  in  Illinoii  to  his 
agent  in  Iowa  about  three  hundred  easks  and  eleven  eases  of 
beer  sealed  in  the  ordinary  manner.  These  were  sent  there 
for  sale,  and  were  in  the  hands  of  Leisy's  agent  or  employer 
in  Iowa  for  that  purpose.  While  the  entire  consignment  of 
beer  was  yet  in  the  possession  of  the  maker  or  his  agent,  with 
seals  unbroken,  it  was  seised  by  Hardin  under  the  law  of 
Iowa,  and  taken  out  of  the  possession  of  Leisy's  agent  An 
action  of  replevin  was  then  brought  to  recover  the  casks 
and  cases  so  taken.  Two  questions  were  thus  raised:  L  Did 
Leisy  own  the  packages  taken  from  the  possession  of  his 
agent;  and  2.  If  he  was  the  owner  had  he  a  right  to  have 
them  in  his  possession  in  the  state  of  Iowa?  The  first  ques* 
tion  was  not  controverted.  He  was  the  maker  and  owner  of 
the  packages  seised.  The  second  question  was  one  of  law, 
and  was  disposed  of  upon  the  interstate  commerce  clause. 
The  goods  being  in  original  packages  with  seals  unbroken,  no 
salee  having  been  made  therefrom,  it  was  held  that  they  were 
not  liable  to  seisure  under  the  police  laws  of  the  state  into 
which  they  had  been  brought 

This  is  the  single  question  involved  in  that  case,  and  be- 
yond this  it  is  not  binding  as  a  precedent  upon  the  court  thai 
rendered  the  judgment  nor  upon  us.  We  shall  not  question 
the  wisdom  of  that  decision  nor  abate  one  jot  from  its  legal 
force,  though  we  sincerely  regret  some  of  its  consequences. 
Standing  *^*  therefore  squarely  on  the  case  of  Lei$y  v.  Hardin^ 
186  n.  8.  100,  let  us  proceed  to  an  examination  of  the  ques- 
tion presented  on  this  record* 

The  defendant  Sohollenbei^er  is  a  citisen  and  resident  of 
this  state.  For  at  least  two  years  he  has  been  living  under 
the  protection  of  its  laws,  and  is  bound  by  all  the  obligations 
that  such  residence  and  protection  impose.  He  is  a  merchant, 
with  a  store  in  the  city  of  Philadelphia.  He  sells  his  goods 
to  customers,  as  other  merchants  sell  their  goods,  from  his 
stock  in  store,  open  to  their  examination.  The  commodity, 
or  one  of  the  commodities,  in  which  he  deals  is  oleomargarine, 
for  the  sale  of  which  at  his  store  in  Philadelphia  he  has  ob- 
tained a  license  under  the  internal  revenue  laws  of  the  United 
States  during  the  last  two  years.  He  sells,  not  for  shipment 
in  original  packages  to  other  countries  or  other  states,  but  to 
local  customers;  and  in  the  case  now  before  us  to  an  eating- 
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hoase  keeper  near  by,  for  oonsumptioa  apon  hie  table  aa  aa 
article  of  food. 

Now  our  statute  explicitly  forbids  the  salOi  the  keeping,  and 
the  offering  of  oleomar^^arine  for  sale,  as  an  article  of  food 
The  identical  acts  forbidden  by  the  law  are  thus  seen  to  be 
the  acts  which  he  admits  he  is  engaged  in,  and  which  he  claims 
the  right  to  do,  notwithstanding  his  residence  in,  and  the 
statutes  of,  the  state.  This  right  he  claims  to  derive  from  the 
interstate  commerce  clause  in  two  ways.  The  first  of  theee 
rests  on  the  nonresidence  of  the  manufacturer.  He  asserts 
that  the  oleomargarine  is  made  in  another  state.  Because 
the  manufacturer  can  lawfully  make  and  sell  under  the  laws 
of  the  state  where  the  manufactory  is  located,  he  contends 
that  the  manufacturer  can  sell  his  own  product  anywhere; 
and  for  this  purpose  can  establish  stores  for  its  sale  all  oyer 
this  state,  if  he  chooBes  to  do  so.  As  the  manufacturer  may 
do  this  in  person,  it  is  contended  that  he  can  do  it  by  an 
agent,  so  that  he  could  have  as  many  stores,  conducted  by  as 
many  agents,  as  there  are  towns  in  the  commonwealth,  and 
conduct  the  trade  in  them  all  regardless  of  the  police  laws  of 
the  state.  The  second  line  along  which  he  claims  to  derive 
immunity  is  the  *' original  package"  doctrine.  He  says  he 
sells  in  the  packages  made  up  at  the  factory.  He  does  not 
divide  a  roll,  a  pail  or  tub  of  his  "  goods,"  but  requires  the 
purchaser  to  take  the  entire  roil,  pail  *^^  or  tub,  made,  filled, 
or  shaped  at  the  factory.  We  think  neither  of  these  positions 
should  avail  the  defendant. 

We  do  not  deny  that  a  nonresident  manufacturer  may  sell 
his  goods  and  ship  them  to  a  buyer  in  the  usual  trade  pack- 
ages employed  in  good  faith  by  manufacturers,  without  being 
amenable  to  the  police  laws  of  this  state  therefor.  He  may 
bring  them  here  and  hold  them  in  bulk  without  danger.  So 
much  is  fairly  ruled  in  Leisy  v.  Hardin^  185  U.  8.  100.  He 
may  sell  them  to  the  trade  or  for  shipment  to  the  states  in 
the  same  unbroken  trade  packages  notwithstanding  their  un- 
lawful character.  This  clearly  results  from  the  rule  in  LeUy 
V.  HardiUf  185  U.  8. 100.  We  might  have  held,  had  the  ques- 
tion been  one  for  us,  that  the  object  of  the  interstate  commerce 
clause  was  quite  different  from  what  it  seems  thought  to  be* 
We  might  have  thought  it  intended  to  prevent  the  establish- 
ment of  state  custom-houses  and  taxation  along  state  lineSi 
and  to  make  for  the  general  purposes  of  legitimate  trade  all 
the  states  open  to  the  manufacturer  and  merchants  of  the 
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lereral  states.  Bat  for  this  the  states  might  have  intercepted 
all  goods  reaching  their  borders,  and  weighed,  valued,  and 
taxed  them,  before  permitting  them  to  proceed  to  their  dee* 
tination.  The  destructive  effect  upon  commerce  of  such  re- 
strictions was  clearly  foreseen  and  wisely  guarded  against  by 
our  fathers.  But  the  protection  of  the  lives,  the  health  and 
morals  of  citizens  was  the  chief  of  the  duties  of  government 
left  to  the  states  when  the  Union  was  formed.  The  common* 
law  rights  and  remedies  are  to  be  sought  in  the  courts  of  the 
states.  For  this  reason  we  would  have  held  that  the  police 
regulations  of  the  states  stood  on  impregnable  ground  and 
that  while  no  state  had  the  right  to  tax  or  to  burden  inter- 
state commerce,  each  state  had  the  right  to  exclude  from  its 
territory  such  articles  of  food  or  drink  as  were  injurious  in 
their  character  and  effects  upon  the  health  or  the  morals  of 
the  public.  But  however  this  may  be,  it  will  not  be  denied 
that  state  commerce,  that  is  business  conducted  within  the 
lines  of  a  state,  was  left  to  state  control. 

It  was  the  intention  of  the  United  States  to  protect  the  dti- 
sens  and  the  productions  of  one  state  against  unjust  discrim- 
ination  by  the  other  states;  but  it  was,  and  is,  the  duty  of  the 
state  to  protect  its  citizens  against  each  other. 

If  then  the  retail  of  oleomargarine  at  the  defendant's  store 
is  *^^  to  be  regarded  as  in  any  sense  his  business,  as  it  would 
seem  to  be  from  the  form  of  the  licenses  attached  to  the  case 
stated,  and  from  all  the  facts,  he  is  clearly  liable  as  an  indi- 
vidual to  the  penalty  provided  by  the  law  which  he  had 
broken.  Can  the  facts  that  the  store  is  the  8>ore  of  the 
manufacturer,  and  that  he  is  their  agent,  relieve  him  from 
liability?  The  sales  are  not  made  from  the  factory  nor  under 
the  right  which  the  fact  of  making  confers  on  the  maker. 
On  the  contrary  the  sales  are  made  under  a  store  license, 
granted,  not  to  an  establishment  located  in  another  state,  but 
to  a  store  in  this  state.  When  a  nonresident  of  Pennsyl- 
vania comes  into  the  state  to  embark  in  business  here,  his 
situation  is  like  that  of  any  other  resident,  and  his  business 
done  at  his  store  is  state,  not  interstate.  It  does  not  matter 
where  he  obt-ains  his  goods.  Interstate  commerce  does  not 
necessarily  depend  on  the  origin  of  goods;  or  rather,  all  men 
who  buy  and  sell  foreign  merchandise  are  not  necessarily 
engaged  in  interstate  commerce.  If  it  was  otherwise,  all 
merchants  would  be  superior  to  state  laws,  for  all  deal  to 
some  extent  in  goods  made  in  other  states  and  in  other  coun« 
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trie&  It  is  not  simply  or  mainly  the  origin  of  the  goods 
therefore  that  is  to  be  considered,  but  the  nature  of  the  bnsi- 
ness  done.  One  who  keeps  a  stock  of  goods  in  store  for  the 
inspection  of  customers,  and  sells  from  this  stock  to  actual 
oonsumers,  is  a  local  dealer.  His  business  is  intrastate,  not 
interstate.  Our  Act  of  1885  under  which  this  case  arises  is 
not  a  trade  regulation.  It  is  a  police  law.  This  court  has  so 
held  repeatedly,  and  our  view  of  it  was  expressly  affirmed  by 
the  supreme  court  of  the  United  States  in  Powell  t.  Penntyl* 
wania,  127  U.  S.  678,  a  case  which  turned  upon  that  single 
question.  It  does  not  undertake  to  deal  with  an  importer 
from  another  country  or  state,  but  with  manufacturers,  and 
dealers  within  the  state.  It  prohibits  the  manufacture  of 
oleomargarine  within  the  limits  of  the  state.  It  also  pro- 
hibits the  sale,  the  offer  to  sell,  and  the  having  in  possession 
with  intent  to  sell,  the  same  '*as  an  article  of  food.''  It  lays 
its  prohibition  on  those  who  are  fairly  subject  to  its  jurisdio- 
diotion,  and  on  no  others.  We  have  then  a  valid  police  law, 
so  declared  by  the  highest  tribunal  in  the  land,  which  pro* 
hibits  the  sale  of  oleomargarine  as  an  article  of  food  within 
the  state.  We  have  the  proprietor  of  a  store  located  and 
licensed  here  making  sales  of  the  prohibited  *^'  article  to 
customers  for  the  prohibited  purpose.  It  does  not  matter 
that  the  merchant  makes  his  home  in  another  state,  or  that 
he  makes  his  sales  by  a  clerk  or  agent  rather  than  in  person. 
He  is  a  local  dealer  selling  in  violation  of  the  local  law  and 
liable  to  its  penalty.  If  the  residence  of  the  dealer  could 
affect  the  qharacter  of  bis  trade  then  our  police  laws  intended 
to  protect  our  own  people  would  operate  as  a  discrimination 
against  our  citizens  and  in  favor  of  citizens  of  other  states; 
and  would  commit  to  those  having  no  interests  in  common 
with  us  a  most  odious  monopoly  in  every  form  or  kind  of 
traffic  which  our  state  should  attempt  to  regulate  or  to  sup- 
press. 

Intrenched  behind  the  interstate  commerce  clause  so  con- 
strued, citizens  of  other  states  could  prey  upon  our  people, 
trample  upon  our  laws,  and  make  gain  out  of  a  traffic  for* 
bidden  to  our  citizens,  only  to  be  delivered  up  absolutely  and 
unconditionally  to  them.  It  would  require  only  that  such 
citizen  of  another  state  should  establish  a  local  store  in  some 
of  our  towns  or  cities,  or  in  all  of  them,  conduct  a  local  busi- 
ness, to  meet  a  local  demand,  and,  when  called  upon  by  the 
officers  of  the  law,  make  reply  that  he  made  the  goods  in 
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other  state,  and,  as  a  mannfaoturer,  supplied  himself^ 
as  a  loeal  dealer,  with  wares  of  a  foreign  origin.  Neither  the 
foreign  origin  of  the  goods  sold,  nor  of  the  seller  nor  both 
together,  will  convert  a  business  that  is  local  and  intrastate 
into  one  that  is  general  and  interstate  within  the  meaning 
of  the  constitution  of  the  United  States. 

But  the  defendant's  second  position  is  tbat^  admitting  the 
▼lews  now  stated  be  correct,  he  is  ncTertheless  beyond  the 
reach  of  the  state  law  for  another  reason,  viz.,  that  his  sales 
are  made  in  original  packages,  and  are  therefore  intentate 
commerce.  We  have  examined  the  decisions  of  the  supreme 
oourt  of  the  United  States  for  a  definition  of  the  term  '^origi* 
nal  package."  It  does  not  seem,  however,  to  have  received, 
and  perhaps  at  this  time  is  not  capable  of,  a  precise  defini- 
tion that  may  be  applied  to  it  in  all  cases.  The  idea  for 
which  it  stands  is,  however,  not  difficult  of  apprehension  or 
statement.  The  methods  adopted  by  manufacturers  and 
importers  for  packing  and  preparing  goods  for  transportation 
by  sea  or  land  diSear  with  the  diflerences  in  the  character, 
bulk,  and  material  of  the  merchandise  itseld  The  general 
purpose  is  to  adopt  that  form  *^*  and  siie  of  package  best 
adapted  to  the  safe  and  convenient  transportation  and  de- 
livery of  the  particular  class  of  goods  to  be  moved,  because 
the  convenience  of  the  trade  will  be  best  subserved  thereby. 
Such  packages  put  up  with  a  view  to  the  convenience  and 
security  of  transportation  and  handling,  in  the  regular  course 
of  trade,  are  the  original  packages  of  commerce.  If  we  loc^ 
at  the  meaning  of  the  words  employed  we  are  brought  to  the 
same  conclusion.  Original  means  pertaining  to  the  beginning 
or  origin,  the  first  or  primitive  form  of  a  thing.  Package 
means  a  bundle  or  parcel  made  up  of  several  smaller  parcels 
combined  or  bound  together  in  one  bale,  box,  crate,  or  other 
form  of  package.  An  ^'  original  package"  is  such  form  and 
dse  of  package  as  is  used  by  producers  or  shippers  for  the  pur^ 
pose  of  securing  both  convenience  in  handling,  and  security  in 
transportation,  of  merchandise  between  dealers  in  the  ordi* 
nary  course  of  actual  commerce.  Such  packages  are  not 
always  made  up  by  putting  smaller  packages  or  bundles 
together,  but  may  include  any  form  of  receptacle  that  shall 
hold  a  fixed  quantity;  as  a  barrel  of  sugar  or  salt,  a  bag  of 
eoflTee,  a  chest  of  tea,  and  the  like.  The  package  must  not  be 
divided  or  its  unity  destroyed.  When  it  is  received  unbroken 
from  the  importer  through  the  custom  house,  or  from  the 
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manufacturer  by  the  ordinary  channels  of  traneportation,  it 
is  within  the  protection  of  the  interstate  commerce  doctrines 
and  the  state  may  not  subject  it  toyezatious  delays,  appraise- 
ment, taxation,  or  trade  restriction.  But  it  has  never  been 
held  that  the  importer  might  subdivide  his  package,  and 
dispose  of  its  several  parts  in  detail.  On  the  contrary  in 
many  cases  the  United  States  courts  have  held  that  upon 
such  subdivision  or  breaking  of  bulk  the  original  package 
ceased  to  be  such,  and  the  goods  became  mixed  with  and 
indistinguishable  from  the  merchandise  already  within  the 
state,  and  therefore  subject  to  state  laws.  This  assigns  to 
each  jurisdiction  its  proper  powers*  The  general  government 
protects  the  citizens  of  the  several  states  in  the  movement  of 
their  commoditieB  across  state  lines  for  the  purpose  of  com- 
merce. The  state  regulates  the  retail  trade  conducted  within 
its  own  borders,  and  forbids  the  sale  of  such  articles  to  its  citi- 
sens  as  it  finds  to  be  injurious  to  them.  We  are  asked  in  this 
case  to  go  a  step  farther,  and  hold  that  any  package  which  a 
manufacturer  may  choose  to  put  up  and  send  *'^  to  himself 
as  a  merchant  or  to  a  customer  is  necessarily  an  ''origi- 
nal package,"  because  it  was  put  up  by  a  manufacturer  out* 
side  of  the  state.  We  cannot  so  hold.  This  question  was 
brought  to  our  attention  recently  by  the  case  of  the  Commofif 
wealth  V.  Zelt,  138  Pa.  St  615.  In  that  case  a  distiller  living, 
or  at  least  making  whisky,  just  over  the  state  line,  estab- 
lished a  store  or  an  agency  within  the  state.  He  put  up  his 
*'  goods'^  in  bottles  ranging  in  capacity  from  one  quart  down 
to  one-half  pint,  and  packing  them  in  unsealed  barrels  sent 
them  to  the  Pennsylvania  store.  When  they  reached  the 
agent  the  bottles  were  taken  from  the  barrels  and  arranged 
upon  the  shelves  and  in  the  windows  of  the  store  in  the 
manner  usual  in  that  trade,  and  sold  to  customers.  The 
seller  was  prosecuted  for  the  sale  of  intoxicating  liquors  with- 
out a  license,  such  as  the  laws  of  the  state  require.  His 
defense  was  the  now  common  one  that  he  was  engaged  in 
interstate  commerce.  His  position  was  that  the  bottles  sold 
by  him  singly  to  customers  had  been  filled  and  corked  at  the 
distillery,  which  was  in  another  state,  and  that  they  were  the 
''original  packages"  put  up  by  the  maker  and  transported 
across  the  line  to  his  store  for  sale.  The  contention  was 
seriously  and  earnestly  made  that  any  size  or  shape  of  jug  or 
bottle  which  the  distiller  might  desire  to  meet  the  needs  of 
the  retail  sale  of  drink  became,  when  filled  and  shipped  by 
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him  acro68  a  state  line,  an  **  original  package,"  within  the 
meaning  of  that  phrase  as  used  by  the  United  States  courts 
in  the  interstate  commerce  cases.  The  character  of  the 
package  appears  to  have  been  submitted  to  the  jury,  who 
eonyicted  the  defendant  The  defendant  appealed  to  this 
court,  and  we  said,  through  Pazson,  chief  justice:  **  Whether  a 
box  or  a  barrel  of  beer  can  be  separated  and  sold  in  single  bot- 
tles as  original  packages  will  be  formally  decided  when  the 
question  squarely  arises.  The  jury  evidently  regarded  it  as 
a  trick  and  an  evasion  of  our  statute."  The  judgment  was 
accordingly  affirmed.  The  question  which  it  was  not  neces- 
sary to  decide  in  Commonwealth  v.  Zelf,  188  Pa.  St.  616,  is 
fairly  involved  in  this  case  so  far  as  oleomargarine  is  con- 
cerned. The  case  stated  concedes  that  the  package  was  sold 
by  this  defendant  for  consumption  as  **an  article  of  food," 
but  asserts  that  it  wac  sold  in  the  form  in  which  the  maker 
put  it  up  at  his  factory.  It  is  not  said  that  it  was  an  '*  origi- 
nal package"  *'*  in  express  words,  nor  that  it  was  in  the 
form  usually  adopted  in  the  trade  for  purposes  of  transporta* 
tion.  It  is  reasonable  to  infer  that  when  the  defendant  was 
admitting  the  sale,  and  setting  up  his  justification  for  a  vio- 
lation of  the  law,  he  would  do  this  as  strongly  as  the  facts 
would  sustain  him  had  he  gone  into  the  proof  upon  a  trial 
before  a  jury. 

What  the  case  stated  does  tell  us  is  that  the  defendant  sold  at 
his  Rtore  in  Philadelphia,  to  one  John  H.  Berry,  the  keeper  of 
a  coffee-house  at  606  Lombard  street,  Philadelphia,  a  package 
of  oleomargarine  weighing  eighty  pounds,  made  and  stamped 
and  branded  in  Rhode  Island,  for  use  as  an  article  of  food. 
This  is  almost  identical  with  the  defense  in  CommonweaUh  y. 
ZeU,  138  Pa.  St  616,  which  was  that  the  bottles  sold  by  the 
defendant  were  put  up  and  shipped  in  another  state,  and  sold 
in  the  same  form  in  which  they  were  received.  This  does 
not  go  far  enough.  The  defendant  in  this  case,  as  in  Zelt's 
case,  was,  prima  Jacie^  a  lawbreaker.  It  was  incumbent  on 
him  to  show  bis  right  to  violate  the  police  laws  of  the  state  in 
which  he  lived,  or  carried  on  his  store,  affirmatively  and 
clearly.  It  is  not  enough  to  hint  or  suggest  the  existence  of 
such  a  right.  It  must  be  set  up,  and  his  ability  to  escape  the 
penalty  of  the  broken  law  depends  on  the  sufficiency  of  the 
justification.  The  fact  alleged  as  a  justification  is  that  the 
package  sold  was  "  made,  stamped  and  branded  "  in  Rhode 
Island.     To  enable  the  defendant  to  stand  on  this  statement 
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it  is  necesBary  for  us  to  go  with  him  to  his  legal  conclusion, 
viz.,  Whatever  package  is  put  up  at  a  fadiry  ouUside  the 
state  is  an  *' original  package"  within  the  meaning  of  the 
interstate  commerce  doctrine.  This  we  distinctly  refuse  to 
do.  The  Qnited  States  courts  have  not  so  held,  as  we  unds^ 
stand  the  cases,  and  such  a  conclusion  could  not  be  sustained 
on  principle,  as  the  question  presents  itself  to  us.  The  con- 
sequences of  such  a  holding  are  obvious.  In  this  case  the 
owners  of  the  store  in  Philadelphia  are  the  owners  of  the  £ao- 
tory  in  another  state.  As  merchants,  they  understand  the 
needs  of  their  retail  trade,  and  the  forms  and  sixes  of  rolls, 
tubs,  or  packages,  that  will  best  suit  the  wants  of  their  cus- 
tomers. As  manufacturers  they  can  put  their  product  in 
packages  of  such  size  and  shape  as  shall  meet  their  own 
needs  as  merchants.  They  have  both  ends  of  the  tra£Sc  in 
their  hands,  and  may  do,  as  they  undoubtedly  are  in  the 
habit  of  doing,  whatever  their  *^^  profits  as  retailers  require 
them  to  do  as  manufacturers.  A  jury  would  be  justified  in 
finding  in  such  a  case,  as  the  jury  found  in  Zelt's  case,  that 
the  mode  of  putting  up  the  package  was  not  adapted  to  meet 
the  requirements  of  actual  interstate  commerce,  but  the  re- 
quirements of  an  unlawful  intrastate  retail  trade.  In  this 
case  the  facts  are  found  for  us  as  by  the  parties.  We  are  to 
determine  their  legal  effect  The  defendant  is  found  to  have 
made  sales  of  oleomargarine  as  an  article  of  food,  contrary  to 
the  provisions  of  our  statute. 

It  is  also  found  that  he  made  these  sales  for  a  nonresident 
employer.  But  the  residence  or  business  of  the  owner,  stand- 
ing alone,  is  wholly  immaterial.  Our  law  deals  with  the 
local  trade,  regardless  of  the  nationality  or  residence  of  the 
trader.  It  is  further  found  that  the  sales  are  made  in  pack- 
ages put  up  by  the  trader  at  his  factory,  and  sent  to  his  store 
in  this  city  for  sale.  This,  as  we  have  said,  does  not  amount 
to  an  assertion  that  the  sales  are  made  in  the  '^  original  pack- 
ages"  of  commerce.  If  it  shows  anything  upon  the  subjecti 
it  shows  that  they  are  not  so  made. 

One  who  plants  his  feet  squarely  upon  the  police  laws  of 
this  state,  and  defies  its  officers  to  suppress  or  to  punish  his 
unlawful  trade,  must  show  a  clear  legal  right  to  take  and 
maintain  his  position  as  a  public  enemy,  or  sufifer  the  penalty 
of  the  broken  law. 

To  hold  otherwise  would  make  it  impossible  for  the  people 
of  any  state  to  protect  themselves  from  evils  that  by  common 
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oonsent  throughout  the  civilised  world  need  to  be  leBtralned 
and  remoyed  by  suitable  legislation.  It  would  also  strike 
a  blow  of  absolutely  crushing  weight  at  the  existence  of  the 
police  power  in  the  several  states,  and  render  all  attempts  at 
ita  exercise  ineffectual  and  useless. 

The  judgment  of  the  court  below  is  reversed,  and  judgment 
is  now  entered  on  the  case  stated  in  favor  of  the  plaintiff  for 
the  sum  of  one  hundred  dollars,  for  the  costs  of  suit  After 
judgment  is. properly  entered,  let  the  record  be  remitted  for 
purposes  of  execution.  

iKTKBflTATB  CoMMXROB— WHAT  Is  NoT.— Stfttet  lOfty,  la  III*  •z«roiM  «l 
their  pcUoe  pow«r,  •naet  lawi,  whioh,  thoa|(h  they  affeot  oomiiMrM  betweea 
the  st&tee,  are  not  to  be  oouiidered  regalationfl  of  that  oommeroe  within  the 
meaning  of  the  constitution  of  the  United  Stateix   Ou{f  iie.  Rjf.  Oo^  v. 
Dwger,  75  Tex.  672;  10  Am.  St.  Bep.  926;  extended  note  to  PeopJi  v.  Wmi^ 
fU,  27  Am.  St.  Bep.  564.    A  tax  on  an  ooenpation  earned  on  in  a  etate^  or 
on  property  therein,  is  Talid  nnleei  it  diaeriminatei  against  artidee  brought 
from  other  states,  or  taxes  the  sale  of  suoh  artioles  in  the  original  paekagei 
8iaU  ▼.  FrentA,  109  N.  C.  722;  26  Am.  St  Rep.  690,  and  note;  SiaU  ▼. 
Smeri,  103  Mo.  241;  28  Am.  St  Bep.  874;  Boih  ▼.  FarUy,  91  Ky.  S44;  M 
Am.  St.  Bep.  233.    The  negotiation  of  the  sale  of  goods  which  are  in  ether 
states,  for  the  purpose  of  introducing  them  into  the  state  in  which  the  nego- 
tiation is  made,  is  interstate  commerce,  and  cannot  be  interfered  with  by 
the  state  in  which  the  negotiation  is  made:  Oitif  nf  BkHmungUm  t.  Bumbud^ 
137  JU.  634;  31  Am.  St  Rep.  382;  McOleBan  r.  PMgrem,  44  La.  Ann.  856. 
For  a  fnll  and  complete  discussion  of  the  subject  of  interstate  oommeroe^ 
end  the  constitutionality  of  state  reguUtions  concerning  it  ■••  the  mono- 
graphio  note  to  People  ▼•  WtmpU^  27  Am.  St  Rep.  547-568. 

laTXBffTATB  CoMHXBOB— OmaiirAL  Pagkaob— What  Is:  See  note  to  Pto* 
pie  T.  Wemplet  27  Am.  St  Rep.  653.  A  sale  is  not  in  the  original  packages 
when  the  purchaser  retains  the  right  to  examine  the  goods  in  such  packages 
and  return  them  if  not  satisfactory,  because  under  such  oircumstancee  the 
ssle  cannot  be  complete  until  the  packages  are  brokeai  Was$erboekr  v.  Both 
iier,  84  Me.  165;  80  Am.  St  Rep.  844. 
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[156  PKmanrLTAmi.  SrAn,  220.] 

BjklLBOAD   C0SP0BATI0M»— DlSOKIMIHATIOir,   WhBN  A  QxTXSTIOir  OV   LaW. 

If  the  facts  of  an  alleged  unlawful  discrimination  are  conceded,  or  are 
established  by  undisputed  testimony,  whether  an  unreasonable  die* 
orimination  was  made,  such  ss  is  forbidden  by  statute^  is  a  question  of 
law  for  the  court 
BaUiBoad  Cobporations. — ^A  Discbimination  Madx  Bktwxxv  Manittao* 
TUBXBB  and  dealers  in  coal  in  charges  made  for  the  transportation  of 
such  coal  is  not  forbidden  by  a  statute  prohibiting  discrimination  be- 
tween persons  in  like  conditions  and  under  similar  circumstances,  if,  by 
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itMon  of  the  ooal  to  tnnsporttd  for  tho'ininiifaetmreri,  ^bmj 
larger  amount  of  freight  for  the  earner*  while  each  a  reenll 
follow  the  coal  earned  for  the  dealere. 

RaILWAT  CJOKPORATIOIIS— DiSOBIMIllATIOV. — UVDBft  A  SVATOTB  VmomOO' 

XKO  Uhbiabohablb  PaxvEBiuiCT  OK  Adtaxtaob  a  railwaj  corpcn- 
tioB  may  lawfully  enter  into  a  eontraofc  for  the  eerriage  of  goodi  fm  e 
partieolar  indiTidnal  or  corporation  at  a  lower  rate  in  roi{»oet  to  laigi 
qnantitiee  of  goods  end  for  longer  diatanoee  than  for  one  who  endi 
them  in  email  quantities  or  short  distanoee. 

Railway  CoRroRATioM s— DiaoKnaiiATioii  m  Fatos  ov  a  Kaitvfacivizm 
Corporation,  and  against  retail  dealere,  in  the  price  ohargod  for  ship- 
ping coal,  though  jnstified  on  the  ground  that  ench  oorporation  is  ea- 
gsged  in  a  business  necessarily  resulting  in  an  incresee  of  the  hasinws 
of  the  carrier,  must  be  discontinued  if  such  mannfaetorer  angsgei  is 
the  businees  of  selling  coal,  and  thus  hecomee  a  oompetit<ir  with  othw 
dealers  in  that  commodity. 

Railway  CoRroRAnoRs.— Tin  Damaobi  to  a  SmPFRft  lom  Uirjint  Dn- 
ORIMIHATIOM  between  him  and  other  shippers  is  not  necessarily  tiie  dif- 
ference between  the  prices  charged  him  end  them,  under  a  statate  giriag 
him  treble  the  amount  of  injury  suffered.  The  railway  corporatioB  hsi 
a  right  to  clear  and  definite  proof  ss  to  what  the  actual  damage  waa 

Railway  Ccrporations. — A  Discriminatiom  nr  Fayor  ov  a  Makvtai^ 
TURura  CoRPORATiOK,  and  against  a  dealer  in  coal  arising  from  the  tail- 
way  corporation  making  an  agreement  in  adYance  of  the  eetablishnisnt 
of  the  manufacturing  oorporation  to  ship  coal  to  it  for  a  spoeifio  tisM 
and  at  specified  rates,  in  order  to  induce  such  establishment,  and  in- 
crease the  railroad's  freight  and  earnings  thereby,  is  not  a  diaeriniDSp 
tion  between  persons  in  like  conditions  and  under  similar  circnmstsacea 
The  railway  corporation  is  not  obliged  to  abandon  its  sgreemenl^  nci^ 
while  maintaining  it|  to  carry  freight-  for  other  shippers  on  the  taimi 
therein  stipulated. 

David  W.  Sellers,  and  W.  and  /.  D.  Dorrii^  for  the  appellant 

Oeorge  B,  Orlady,  for  the  appellee. 

***  Green,  J.  The  third  section  of  the  seventeenth  article 
of  the  constitution  of  1874  is  in  the  following  words: 

"Sec.  8.  AH  individuals,  associations  and  corporationi 
shall  have  equal  right  to  have  persons  and  property  trans- 
ported over  railroads  and  canals,  and  no  undue  or  unreason* 
able  discrimination  shall  be  made,  in  charges  for,  or  in 
facilities  for,  transportation  of  freight  or  passengers,  within 
the  state,  or  coming  from,  or  going  to,  any  other  state.  Per 
sons  and  property  transported  over  any  railroad  shall  be 
delivered  at  any  station,  at  charges  not  exceeding  the  charges 
for  transportation  of  persons  and  property  of  the  same  class, 
in  the  same  direction  to  any  more  distant  station;  but  excur- 
sion and  commutation  tickets  may  be  issued  at  special  rates.** 

For  the  purpose  of  enforcing  the  foregoing  provision  of  the 
constitution  the  legislature  enacted  the  law  of  the  4th  of  June, 
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1883,  Pablie  Laws,  72.    The  first  and  second  sections  are  as 
follows: 

'^  SxcnoH  1.  That  any  undue  or  unreasonable  discrimina- 
tion by  any  railroad  company  or  other  common  carrier  or  any 
oflBcer,  snperintendenti  manager  or  agent  thereof  in  charges 
for  or  in  facilities  for  the  transportation  of  freight  within  this 
state  or  coming  from  or  going  to  any  other  state  is  hereby 
declared  to  be  unlawful. 

'*  Sec.  2.  No  railroad  company  or  other  common  carrier  en- 
gaged in  the  transportation  of  property  shall  charge,  demand 
or  receive  from  any  person,  company  or  corporation,  for  the 
transportation  of  property,  or  for  any  other  service,  a  greater 
Bum  than  it  shall  receive  from  any  other  person,  company  or 
^^^  corporation  for  a  like  service  from  the  same  place  upon 
like  conditions  and  under  similar  circumstances;  and  all  con- 
cessions in  rates  and  drawbacks  shall  be  allowed  to  all  per- 
sons, companies  or  corporations  alike,  for  such  transportations 
and   service,  upon  like  conditions,  under  similar  circum« 
stances  and  during  the  same  period  of  time.    Nor  shall  any 
such  railroad  company  or  common  carrier  make  any  undue 
or  unreasonable  discrimination  between  individuals  or  between 
individuals  and  transportation  companies,  or  the  furnishing 
of  facilities  for  transportation.  Any  violation  of  this  provision 
shall  make  the  offending  company  liable  to  the  party  injured 
for  damages  treble  the  amount  of  injury  suffered.'' 

The  action  in  the  present  case  was  brought  to  recover  treble 
damages  under  the  second  section  of  the  Act  of  1888,  for  an 
alleged  unjust  and  unreasonable  discrimination  against  the 
plaintiffs,  in  charges  for  freights  on  coal  shipped  from  Snow 
Shoe  to  Bellefonte  within  this  state,  over  lines  of  railroad 
owned  or  controlled  by  the  defendant  company.  The  period 
of  time  covered  by  the  claim  of  the  plaintiffs  was  from  Sep- 
tember, 1889,  to  April,  1891,  and  it  was  alleged  that  the  plain- 
tiffs were  overcharged  twenty  cents  per  ton  on  ten  thousand 
six  hundred  and  seven  tons  carried  over  the  defendant's  road 
during  the  time  named.  Substantially  the  defense  set  up  by 
the  defendant  was,  that  in  the  year  1881  certain  citizens  of 
Bellefonte  and  vicinity,  having  in  contemplation  the  erection 
of  a  manufacturing  plant  at  Bellefonte,  for  the  manufacture 
of  nails,  waited  upon  the  defendant  company  through  Gover- 
nor A«  O.  Curtin,  who  represented  them,  and  endeavored  to 
make,  and  did  make,  a  special  contract,  that  if  the  plant  was 
erected  the  company  should  not  charge  them  more  than  thirty 
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otnis  per  ton  for  all  coal  shipped  from  Snow  Shoe  to  the  worki 
at  Bellefonte;  that  such  contract  was  made  and  the  plant  waa 
then  erected  and  the  manufacture  of  nails  thereat  was  carried 
on  from  1881  until,  and  after,  the  time  covered  hy  the  plain- 
tiffs' claim;  that  the  plaintiffs  were  coal-dealers  only,  who 
merely  bought  and  sold  coal  and  returned  no  freight  to  the 
defendant  as  the  product  of  any  manufacturing  operations; 
that  they  did  not  do  any  business  as  coal-dealers,  in  fact  did 
not  come  into  existence  until  the  year  1889,  eight  years  after 
the  nail  company  was  organized  and  commenced  business 
and  while  the  defendant  company  was  subject  to,  and  *^  bound 
by,  the  terms  of  their  contract  with  the  nail  company;  and 
that  the  plaintiffs  were  not  discriminated  against  at  aU,  be- 
cause they  were  charged  only  the  same  freighte  as  were 
charged  to  all  others  who  were  coal-dealers  only.  And  it  was 
contended  as  matter  of  law,  by  the  defendant,  that  the  dis- 
crimination in  the  rates  for  freight  between  the  nail  company 
and  the  plaintiffs  was  not,  in  view  of  all  the  circumstances 
of  the  case,  an  undue  or  unreasonable  discrimination,  within 
the  meaning  of  the  constitutional  provision  or  of  the  Act  of 
1883.  In  reply  to  points  put  to  the  court  on  the  trial  on  this 
subject,  the  learned  judge  who  tried  the  cause  charged  the 
jury  that  the  question  of  unjust  discrimination  was  a  ques- 
tion of  fact  to  be  determined  by  them,  and  he  refused  the  d^ 
fendant's  point  on  that  subject  But  he  did,  nevertheless, 
also  instruct  the  jury,  as  matter  of  law,  that  the  distinction 
between  a  dealer  and  a  manufacturer  set  up  by  the  defend- 
ant was  not  a  defense,  and  would  not  exempt  the  defendant 
from  the  penalties  of  the  Act  of  1883,  He  said:  '^  The  de- 
fense claim,  as  an  exemption  from  the  penalty  of  this  act,  the 
fact  that  the  one  may  be  classed  as  a  manufacturer  and  the 
other  simply  as  a  dealer.  I  do  not  regard  the  law  as  making 
that  classification.  I  think  that  the  classification  which  the 
Act  of  1883  intended  was  a  classification  relating  to  the  oar- 
riage  and  not  to  the  shipper  himself.  It  may  charge  more  for 
one  kind  of  freight  than  for  another.  It  may  charge  more 
for  live  freight  than  for  wood,  coal,  iron  or  ore.  It  may  charge 
more  for  a  certain  portion  of  ite  road  than  it  does  for  others. 
These  things  are  governed  largely  by  the  expense  to  which 
the  common  carrier  is  subjected.  Common  carriers  may 
charge  more  when  they  ship  but  a  small  quantity  than  they 

do  when  they  ship  by  wholesale But  I  do  not  think 

the  law  or  the  policy  of  the  law  permits  them  to  classify  the 
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of  dealer;  that  is,  that  they  may  make  a  discrlminatloo 
between  the  character  of  the  consignor  or  consignee  ordini^ 

lily The  evidence  here  is  that  each  shipment  was  by 

carloads  during  the  same  period  of  time  and  under  like  oir- 
eumstances.  The  fact  that  one  party  was  a  manufacturer 
and  the  other  party  were  coal-dealers  we  think  is  not  mate* 
rial  in  this  case/' 

The  same  idea  was  repeated,  and  a  positive  instruction  waa 
given,  that  upon  the  facts  stated  in  the  plaintiffs'  point,  **  the 
service  and  conditions  were  alike  and  the  circumstances  the 
***  same.''  We  regard  this  as  a  binding  instruction  to  the 
jury  upon  the  law  of  the  case,  which  left  them  no  discretion 
but  to  find  for  the  plaintiffs,  the  only  question  for  them  being 
the  amount  of  damages  to  be  found. 

After  a  very  patient  examination  of  all  the  testimony  and 
of  all  the  authorities  cited  on  both  sides  we  find  ourselvee 
unable  to  agree  with  the  learned  court  below,  either  as  to  their 
interpretation  of  the  law  or  their  judgment  upon  the  facts. 

80  far  as  the  law  of  the  case  is  concerned,  there  is  no  doubt 
that  the  Act  of  1888  does  not  prohibit  all  discrimination.  It 
prohibits  only  discrimination  which  is  undue  or  unreasonable, 
and  the  prohibited  discrimination  is  further  limited  by  the 
consideration  that  it  must  be  ^^  for  a  like  service,  from  the 
same  place,  upon  like  conditions  and  under  similar  cir^ 
eumstances."  If,  therefore,  the  discrimination,  in  a  given 
ease,  is  upon  conditions  which  are  not  alike,  and  circum- 
stances which  are  not  similar,  the  act  is  inapplicable,  and  its 
penalties  are  not  incurred.  Nor  can  we  regard  this  question 
as  a  question  of  fact  for  the  jury  alone.  The  ascertainment 
of  the  actual  facts  of  the  case,  of  course,  is  for  them,  but  where 
these  are  established  by  undisputed  testimony,  or  are  pre- 
sented by  proper  points  which  cover  the  facts  in  evidence,  the 
resulting  question  is  whether  the  facts  established  or  undis- 
puted, or  exhibited  in  properly  drawn  points,  bring  the  case 
within  the  operation  of  the  words  or  necessary  meaning  of  the 
statute,  and  that,  of  course,  is  a  question  of  law  for  the  court 
For  the  question  then  is  one  of  interpretation.  Do  the  words 
of  the  statute  extend  to,  and  embrace,  the  established  facts  of 
the  case,  or  do  they  not?  If  they  do  not,  the  statute  is  not 
applicable;  if  they  do,  it  is,  and  the  court  alone,  as  in  all 
other  similar  cases,  must  determine  that  question.  It  is  be- 
yond the  function  of  the  jury. 

Let  us  now  recur  to  the  well-established  and  the  undl«» 
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pnted  facts  of  the  case,  and  inquire  whether  there  are  any, 
and  if  so,  what,  differences  in  the  conditions,  and  in  the  cir- 
cumstances which  attended  the  shipping  of  the  coal  to  the 
plaintiffs  and  to  the  Bellefonte  Iron  and  Nail  Company 
respect!  Tely. 

In  the  first  place  we  find  the  undisputed  testimony  of  Gov- 
ernor Curtin  to  the  effect  that  in  1881,  and  prior  to  the  erec- 
tion of  the  nail  works,  he  called  upon  the  defendant's  officials 
for  the  purpose  of  having  them  agree  to  carry  the  coal  for  the 
prospective  *'^  works  at  thirty  cents  per  ton.  This  testi- 
mony is  clear,  distinct,  positive,  and  entirely  uncontradicted, 
and  it  was  followed  by  proof  that  the  contract  was  carried 
out  by  the  defendant  after  some-  delay  in  the  adjustment 
Governor  Curtin  said:  ^' I  went  to  Philadelphia  for  the  pur- 
pose of  having  the  arrangement  made.  I  there  saw  Mr. 
Creighton,  who  was  the  freight  agent  of  the  Pennsylvania 
Railroad  Company,  and  after  some  time  in  negotiating  he 
agreed  that  the  freight  should  be  reduced  to  thirty  cents  per 
ton  where  the  amount  consumed  per  day  was  twenty  tons  or 
more.  He  wrote  me  a  letter  in  which  it  was  settled  and  fixed 
at  thirty  cents  per  ton."  He  then  explained  the  loss  of  the 
letter  and  his  search  for  it,  and  said:  ^'but  of  the  contents  of 
the  letter  I  am  perfectly  clear  in  my  recollection  of  it,  and  it 
was  one  of  the  inducements  which  contributed  to  the  erection 
of  the  nail  works  in  this  place.  There  were  other  parties 
in  this  place  engaged  in  other  industries  which  would  have 
had  a  right  to  the  reduction,  notably  Valentine's  Works  in 
operation,  and  the  glass  works,  when  they  used  the  quantity 
indicated." 

As  the  court  below  charged  directly  against  any  effect  being 
attached  to  the  subject  matter  of  this  testimony,  the  defend* 
ant  is  entitled  to  have  it  regarded  as  proof  of  an  established 
fact,  and  this  being  so,  we  have  the  following  differences  in 
the  conditions  and  circumstances  attending  the  shipments  to 
the  plaintiffs  and  the  nail  works,  respectively: 

1.  The  defendant,  when  it  began  carrying  coal  for  the 
plaintiffs,  in  September,  1889,  was  bound  by  the  terms  of  a 
contract  made  with  the  nail  works  eight  years  before,  and 
during  all  the  intervening  time  the  plaintiffs  were  not  even  in 
existence  as  a  firm,  and  were  doing  no  coal  business  whatever. 
We  know  of  no  reason  why  that  contract  was  not  binding  on 
the  defendant,  especially  as  Governor  Curtin  testified,  without 
contradiction,  that  all  the  other  industries  at  Bellefonte  were 
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entitled  to  the  benefit  of  it  if  they  took  the  reqnirite  qiuntity 
of  twenty  tons  daily.  This  being  so,  the  defendant's  haodf 
were  tied,  and  it  could  not  charge  the  nail  works  fifty  cents  m 
ton  if  it  had  desired  to  do  sa  This  constitnted  a  most  malOi 
rial  difierence  in  the  conditions  and  drcnmstanoes  of  the 
shipments.  In  an  action  by  the  nail  works  to  reoofer  tho 
twenty  cents  a  ton  higher  charge,  if  it  had  been  made  to 
equalise  it  with  the  rate  charged  **^  to  the  plaintifh,  it 
would  haye  been  no  defense  to  say  that  a  company  of  coat 
dealers  had  lately  come  into  existence  who  were  getting  coal 
over  the  same  road  from  the  same  point,  and  therefore  the 
defendant  would  be  obliged  to  charge  fifty  cents  per  ton  thert* 
after. 

2.  The  nail  works  were  bound  to  take  twenty  tons  evety 
day,  while  the  plaintiffs  were  under  no  such  obligatioD. 

8.  The  plaintiffs  were  dealers  in  coal  merely  while  the  nail 
company  was  a  manufacturer  of  fabrics,  and  itself  consumed 
the  ooal  it  receiyed.  They  were  therefore  not  competitors  in 
the  same  business,  and  a  lower  rate  to  the  manufaotuier 
would  not,  under  the  contract,  affect  the  business  of  the  plain* 
tiffs  injuriously.  It  is  true  there  was  proof  that  the  nail  com- 
pany did  sell  some  coal  to  their  own  workmen,  but  as  it  is 
not  shown  that  the  defendant  had  any  knowledge  of  this  fad 
they  cannot  be  held  responsible  for  it 

4.  The  business  of  the  plaintiffs  paid  but  one  freight  to  the 
defendant  while  the  business  of  the  nail  company  paid  not 
only  that  freight,  to  wit,  for  hauling  the  coal  to  the  nail  works, 
but  also,  in  addition  to  that,  another  and  entirely  indepen« 
dent  freight  to  the  defendant  on  all  the  products  manufactured 
by  the  nail  company.  This  was  a  most  important  and  vital 
diflSMrence  in  the  conditions  and  circumstances  of  the  two 
shipments.  The  authorities  are  very  clear  and  strong  that 
where  an  additional  freight  is  obtained  by  means  of  the  lower 
charge,  the  discrimination  is  justified  both  at  common  law 
and  under  the  statutes. 

The  importance  of  this  factor  in  the  discussion  is  at  once 
manifested  by  certain  testimony  given  by  the  plaintifiii 
through  one  of  their  witnesses,  L.  B.  Munson,  who  was  the 
superintendent  of  the  Bellefonte  Iron  and  Nail  Company, 
On  ezaAination  by  counsel  for  the  plaintiff  he  was  askedi 
^  Q.  What  did  you  say  the  capacity  of  the  nail  works  was  as 
to  outgmng  freigbtf  A.  About  thirty  tons  a  day,  thirty  to 
forty  tons  a  day.    Q.  That  would  be  three  hundred  kegS| 

AK.  St.  av.  Vol.  XXXVL  -4 


would  it?  A.  We  ha?»  a  oapadlj  of  flto  hondiod  fc^ipk  <i 
What  was  jonr  outgoing  freight?  A.  I  mppoto  part  of  Hit 
tima  wo  madoa  handrod  tbouaand  kega  a  joar, from  aovon^ 
ifo  to  ooo  hondrod  and  twentj-flfo  thooaand  kega  a  joac 
Q.  Woald  that  mean  aboat  ooo  oar  a  da j  on  a  throe  hondrel 
kega  baaisr  A.  Yea,  sir;  ***  thon  wo  ahi^Md  eonaidmabk 
mook  bar.  Q.  Were  joo  shipiHDg  muck  bar  at  the  timo  yeo 
were  shipping  nails?  A.  Sometimea;  when  wo  were  making 
naila  out  of  steel  rods.  Q.  Were  700  making  mook  bar  at 
the  time  yon  were  making  nails?  A.  Yea,  sir.  Q.  Wore  70a 
making  bar  iron  and  shipping  it  at  the  time  yon  were  making 
nails?    A.  Yea,  sir.'' 

As  the  foregoing  testimony  was  giTon  by  the  plaintiSa,  and 
waa  not  at  all  oontradicted  by  tbo  defendant,  the  phdntifb 
are  bound  by  it,  and  it  must  be  taken  as  establishing  the  fridt 
which  it  deyelops,  and  the  fitct  thas  established  is  of  the  great- 
est possible  oonseqnenoe  in  the  case.  It  entirely  destroya,  In 
our  opinion,  the  fundamental  allegation  of  the  plaintiflb  that 
the  shipments  of  coal  to  the  plaintiflb,  and  the  nail  works, 
were  made  ''  upon  like  conditions  and  under  similar  circum- 
stances/' For  the  shipments  of  coal  to  the  plaintiflTs  yielded 
but  one  freight  to  the  defendant,  while  the  shipments  to  the 
nail  works  yielded  not  only  the  same  incoming  freight  on  the 
coal,  of  at  least  twenty  tons  a  day,  but  an  additional  outgoing 
freight  of  thirty  to  forty  tons  a  day  of  frbrics  manufactured 
by  the  nail  works.  In  riew  of  this  testimony  how  can  it  pos- 
sibly be  said  that  the  conditions  of  the  two  shipments  are 
alike  and  their  circumstances  similar?  That  a  railroad  com- 
pany may  lawfully  secure  to  itself  so  important  an  addition 
to  its  business  by  making  a  lower  charge  to  one  oustomer  than 
to  others  is  fully  established  by  the  authoritiea,  as  wo  shall 
presently  see. 

6.  The  manufacture  and  sale  by  the  nail  works  of  naila  and 
muck  bar  were  outside  ot  and  entirely  harmless  to^  the  busi- 
ness of  the  plaintiflTs,  and  hence  a  lower  price  for  the  ooal 
consumed  by  the  nail  works  was  neither  an  undue  nor  an 
unreasonable  discrimination  against  the  plaintiflb,  beoauae  it 
was  an  immaterial  droumstance  as  affecting  their  buainees. 
This  is  self-evident  The  plaintiffs  did  not  deal  in  naila  or 
muck  bar,  and  the  sale  of  those  commodities  by  the  nail  com- 
pany, necessarily,  could  have  no  effect  upon  the  plaintiflhP 
business,  which  was  the  selling  of  ooal  to  persona  who 
Bomeditk 
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8.  As  to  an  persons  who  did  sell  ooftl  at  Ballefonta,  tlisj 
were  charged  the  same  freights  predselj  as  were  charged  te 
the  plaintiffs.    This  is  the  nndispnted  testimony. 

Let  US  now  see  what  is  the  Tdce  of  the  authorities  upon  the 
■iibjeot  of  discriminations  in  freight  charges  by  carrying  com^ 
panics.  ***  The  subject  is  an  old  one.  Prior  to  any  statntee 
in  England,  or  in  this  country,  the  common  law  had  pronounced 
upon  the  rights  and  duties  of  carriers  and  freighters,  and  in 
the  enactment  of  statutes  little  more  has  been  done  than  to 
enabody  in  them  the  well-known  principles  of  the  common  law* 
It  happens,  somewhat  singularly,  that  the  rery  question  we 
are  now  considering,  of  a  discrimination  in  the  rates  charged 
to  coal-dealers  and  to  manufacturers  who  use  coal  as  a  fuel 
does  not  appear  to  have  arisen.  And  yet  it  is  very  certain 
that  such  discrimination  does  prevail  and  has  prevailed  for 
a  long  time  on  all  lines  of  railway  and  canal.  It  is  highly 
probable  that  the  absence  of  litigation  upon  such  discrimini^ 
tion  is  due  to  the  general  sentiment  of  its  fairness  and  just- 
ness. Within  the  writer's  knowledge  in  the  section  of  the 
state  in  which  he  lives  a  much  greater  difference  between 
the  rates  charged  to  dealers  and  those  charged  to  manufao* 
facturers  by  the  coal-carrying  companies  has  always  ezisted, 
and  now  exists,  without  any  question  as  to  its  justness  or  its 
legality.  It  is  matter  of  public  history  that  along  the  valleys 
of  the  Lehigh  and  Schuylkill  there  are  great  numbers  of  blast 
furnaces,  rolling-mills,  rail-mills,  foundries,  machine-shops 
and  numerous  other  manufacturing  establishments  which 
consume  enormous  quantities  of  the  coal  output  qf  the  state, 
and  at  the  same  time  in  every  village,  town  and  city  which 
abound  in  these  regions  an  immensely  large  industry  in  the 
buying  and  selling  of  coal  for  domestic  consumption  is  also 
prosecuted.  And  what  is  true  of  the  eastern  end  of  the  state 
is  without  doubt  equally  true  throughout  the  interior  and 
western  portions  of  the  commonwealth,  where  similar  condi- 
*J9ns  prevail.  Yet  from  no  part  of  our  great  state  has  ever 
/et  arisen  a  litigation  which  called  in  question  the  legality, 
er  the  wisdom,  or  the  strict  justice  of  a  discrimination  favor* 
able  to  the  manufacturing  industries  as  contrasted  with  the 
coal-selling  industries.  This  fact  can  scarcely  be  accounted 
for  except  upon  the  theory  that  such  discrimination,  as  has 
thus  far  transpired,  has  not  been  felt  to  be  undue,  or  unrea^ 
sonable,  or  contrary  to  legal  warrant  In  point  of  fact  it  is 
perfectly  well  known  and  appreciated,  that  the  output  of 


freights  from' the  great  manafkctoring  oentera  npoa  our  Hii« 
of  transportation  constitutes  one  of  the  chief  sooroes  of  tlie 
revenues  which  sustain  them  financially.  Yet  no  part  of  this 
income  is  deriyed  ***  from  those  who  are  mere  huyers  and 
sellers  of  coaL  When  the  freight  is  paid  upon  the  coal  they 
hny,  the  revenue  to  be  derived  from  that  coal  is  at  an  end- 
Not  so  however  with  the  revenue  from  the  coal  that  is  carried 
to  the  manufacturers.  That  coal  is  consumed  on  the  prem* 
ises  in  the  creation  of  an.  endless  yariety  of  products  which 
must  be  put  back  upon  the  transporting  lines,  enhanced  in 
bulk  and  weight  by  the  other  commodities  which  enter  into 
the  manufactured  product^  and  is  then  distributed  to  the  t»- 
rious  markets  where  they  are  sold.  In  addition  to  this,  a 
manufacturing  plant  requires  other  commodities  besides  coal 
to  conduct  its  operations,  whereas  a  coal-dealer  takes  nothing 
but  his  coal,  and  the  freight  derived  by  the  carrier  fit>m  the 
transportation  of  these  commodities  forms  an  important  ad* 
dition  to  its  tra£Sc  and  constitutes  a  condition  of  the  business 
which  has  no  existence  in  the  business  of  carrying  ooal  to 
those  who  are  coal-dealers  only.  Thus  a  blast  furnace  requires 
great  quantities  of  iron  ore,  limestone,  coke,  sand,  machin- 
ery, lumber,  fire-bricks,  and  other  materials  for  the  mainte- 
nance of  its  structures  and  the  conduct  of  its  business,  none 
of  which  are  necessary  to  a  mere  coal-selling  business.  These 
are  some  of  the  leading  considerations  which  establish  a  radi* 
cal  difference  in  the  conditions  and  the  circumstances  which 
are  necessarily  incident  to  the  two  kinds  of  business  we  are 
considering. 

Another  important  incident  which  distinguishes  them  is 
that  the  establishment  of  manufacturing  industries  and  the 
conducting  of  their  business  necessitates  the  employment  of 
numbers  of  workmen  and  other  persons  whose  services  are 
needed,  and  these,  with  their  families,  create  settlements 
and  new  centers  of  population,  resulting  in  villages,  towns, 
boroughs,  and  cities,  according  to  the  extent  and  yariety  of 
the  industries  established,  and  all  these  in  turn  furnish  new 
and  additional  traffic  to  the  lines  of  transportation.  But 
nothing  of  this  kind  results  from  the  mere  business  of  coat 
selling.  In  fact  that  business  is  one  of  the  results  of  the 
manufacturing  business,  and  is  not  co-ordinate  with  it.  The 
business  of  the  coal-dealer  is  promoted  by  the  concentration 
of  population  which  results  from  the  establishment  of  mano- 
£acturing  industries,  and  these  two  kinds  of  business  ate  nol 
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oompetitiye  in  their  esBential  characteristics,  but  natarally 
proceed  together,  side  by  side,  the*  coaI*selling  increasing  as 
the  mannfacturing  increases  in  magnitude  and  extent 

**^  These  considerations  are  generic,  and  arcsnggested  for 
the  purpose  of  illustrating  the  differences  between  the  fundi^ 
mental  conditions  and  circumstances  of  the  two  industries  we 
are  considering. 

Recurring  now  to  the  authorities,  we  find  that  the  British 
statute  of  17  and  18  Victoria,  chapter  81, 1854,  is  perhaps  the 
earliest  instance  of  direct  legislation  upon  this  subject.  That 
statute  prohibited  ^*  undue  or  unreasonable  preference  or  ad- 
yantage"  in  transportation  charges,  but  lacked  the  restricting 
words,  **  from  the  same  place  upon  like  conditions  and  under 
similar  circumstances,"  which  appear  in  our  Act  of  1888.  Yet 
it  was  held  in  the  cases  of  Ransame  ▼.  EiuUm  Counties  Ry» 
Co.,  1  Ck)m.  B.,  N.  S.,  437,  and  Ozlade  y.  North  EatUm  Ry. 
Co.y  1  Com.  B.,  N.  8.,  464,  that  it  was  competent  to  a  railwaj 
company  to  enter  into  a  special  agreement  for  the  carriage  of 
goods  for  a  particular  individual  or  company,  at  a  lower  rate 
in  respect  of  large  quantities  of  goods  and  longer  distances 
than  for  one  who  sends  them  in  small  quantities  and  shorter 
distances.  In  Ransome's  case  it  was  said  by  CSreewelly  J., 
in  deliyering  the  opinion  of  the  court:  ^'After  a  good  deal  of 
oonaideration,  we  think  that  the  fair  interests  at  the  railway 
ought  to  be  taken  into  the  account'' 

In  the  case  of  Nieholton  y.  Oreai  WeiUm  JZy.  Co.,  6  Com. 
B.,  N.  8.,  866,  the  same  doctrine  was  held,  and  it  waa  also 
held  that  the  second  section  of  the  Railway  Traffic  Act,  17 
and  18  Victoria,  chapter  81«  was  not  contravened  by  a  rail- 
way  oompany  carrying  at  a  lower  rate,  in  consideration  of  a 
guaranty  of  large  quantities  and  full  train«loads  at  regular 
periods,  provided  the  real  object  of  the  company  be  to  obtain 
thereby  a  greater  ramonerative  profit,  by  the  diminished  cost 
of  carriage,  although  the  effect  may  be  to  exclude  from  the 
lower  rate  those  persona  who  cannot  give  such  a  guaranty. 
Growder,  J.,  said  in  the  opinion:  ^  When  the  atatute  speaks 
of  ^nndue  and  onreasonable  preference  or  advantage^'  and 
*  undue  or  unreasonable  prejudice  or  disadvantage/  it  uses 
language  implying  that  there  may  be  advantage  to  one  per* 
son  Of  one  dass  of  traffic  and  pr^udice  to  another,  which 
WDuM  not  be  within  the  Act  of  Parliament  The  preference 
and  prqudice  must  be  ^  undue'  or  *  unreasonable/  to  be 
within  the  statutew    And  although  in  the  case  now  before 
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the  eourt  it  is  quite  manifest  that  the  Ruabon  Coal  Companj 
haye  many  and  important  advantages  in  carrying  their  *^ 
coal  on  the  Oreat  Western  Railroad,  as  against  the  complain* 
ants  and  other  coal-owners  in  the  forest  of  Dean^  still  the 
question  remains,  are  they  'undue'  or  'unreasonable'  advan- 
tages? This  mainly  depends  upon  the  adequacy  of  the  con* 
sideration  given  in  return  4o  the  railway  company  for  th« 
advantages  afforded  to  the  Ruabon  Coal  Company." 

The  justice  then  proceeds  to  show  that  it  was  to  the  advan- 
tage and  profit  of  the  railway  company  to  carry  coals  for  the 
Ruabon  company  at  a  lower  rate  than  for  the  complainants, 
and  concludes  in  the  language  of  the  syliabm  above  quoted 
that  this  was  no  violation  of  the  act.  All  of  the  foregoing 
cases  recognize  the  proposition  that  if  the  interest  of  the  rail- 
way company  was  subserved  by  charging  the  lower  rate  to 
the  one  company  than  to  the  other  the  act  was  not  violated. 
That  conclusion  was  reached  in  a  case  where  the  complain- 
ant was  in  the  same  business  with  the  favored  company,  and 
was  injuriously  affected  by  the  discrimination,  but  the  court 
held  that  this  was  permissible  if  the  interests  of  the  railway 
company  were  thereby  subserved.  With  how  much  greater 
force  can  it  be  said  that  here,  where  there  is  no  competition 
in  the  disposal  of  the  coal  of  the  plaintiffs  and  the  products 
of  the  nail  company,  and  also  where  the  inducement  to  the 
defendant  to  make  the  lower  rate  for  the  nail  company  is  a 
largely  increased  traffic  on  the  defendant's  road,  neither  the 
letter  nor  the  spirit  of  our  Act  of  1883  was  violated. 

The  doctrine  of  the  cases  above  cited  was  also  declared  in 
the  case  of  In  re  Bctxendale  v.  Oreat  Western  Ry.  Oo.^  6  Com. 
B.,  N.'S.,  353,  where  Cock  burn,  J.,  said:  *'  If  an  arrangement 
were  made  by  a  railway  company,  whereby  persona  bringing 
a  larger  amount  of  traffic  to  the  railway  should  have  their 
goods  carried  on  more  favorable  terms  than  those  bringing  a 
less  quantity,  a  court  might  uphold  such  an  arrangement  aa 
an  ordinary  incident  of  commercial  economy,  provided  the 
same  advantage  were  extended  to  all  persons  under  the  like 
circumstances."  This  latter  incident  would  of  course  be 
essential  where  all  of  the  favored  class  were  in  the  same 
business. 

In  the  case  of  Messenger  v.  Pennsylvania  R,  R.  Co*^  87  N.  J. 
L.  631, 18  Am.  Rep.  754,  cited  for  the  appellee,  the  court  waa 
careful  to  say  that, ''  It  must  not  be  inferred  that  a  common 
carrier  in  adjusting  his  price  cannot  regard  the  particular 
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dieamrtanoae  of  the  particular  **v  transportAtlon.  ICaoj 
QOQsiderations  m&y  projMrly  enter  into  the  egreement  to 
carnage  or  the  establishment  of  ratee,  such  m  the  qaantitj 
earned,  its  nataxe,  riska,  the  expense  of  carriage  at  different 
periods  of  time,  suEid  the  like;  but  he  has  no  right  to  give  an 
exdnaiTe  advantage  or  preference  in  that  respect  to  some 
OTer  oibere  for  earriai^e  in  the  course  of  his  business.^ 

In  that  case  there  iras  a  yery  clear  preference  to  one  party 
c?er  all  others  in  the  same  businesSi  by  the  railroad  companj 
g^Ting  him  a  specifie  drawback  upon  freights  on  hogs  carried 
from  the  same  points,  and  of  course  as  this  was  direct  prefei^ 
ence  oyer  all  others  it  was  in  Tiolation  of  the  law.  But  that 
decision  has  no  application  to  this  case. 

In  the  case  Jfaeratafe  Commerce  Commution  r.  BaUimon  ste. 
R.  IL  Co.,  145  XJ.  S.  263,  it  was  held  that  the  issue  bj  a  rail- 
way company  engaged  in  interstate  commeroe.  of  a  party-rate 
ticket,  for  the  transportation  of  ten  or  more  persons  at  a  rate 
lees  than  that  charged  to  a  single  indiyidual  for  a  like  trans* 
portatton  on  the  same  trip  did  not  make  an  unjust  or  unrea- 
sonable charge,  nor  an  unjust  discrimination,  nor  giye  an 
undue  or  nnreasonable  preference  or  advantage  to  the  pui^ 
chasers  of  the  party-rate  ticket,  within  the  meaning  of  the 
seyeral  proTisions  of  the  Interstate  Commerce  Act  of  1887. 
There  was  much  discussion  of  the  general  subject  of  the  pro- 
hilntiona  of  the  general  statute  in  the  opinion  of  the  supreme 
court  of  the  United  Statee  in  this  case,  from  which  it  will  be 
instructiye  to  present  some  quotationa    The  English  Traffic 
Act  of  1864,  above  referred  to,  was  fully  considered,  and  the 
oases  of  Ozlade  and  Ransome,  and  others  hereinbefore  cited, 
were  reoogniied  and  followed.    Amongst  other  things  it  was 
said  by  Mr.  Justice  Brown,  who  delivered  the  opinion:  ^  It  is 
not  all  discriminations  or  preferences  that  fall  within  the 
inhibition  of  the  statute;  only  such  as  are  unjust  and  unrea- 
sonable.   For  instance,  it  would  be  obviously  unjust  to  charge 
A  a  greater  sum  than  B  for  a  single  trip  from  Washington  to 
Pittsburgh;  but^  if  A  agrees  not  only  to  go  but  to  return  by 
the  same  route,  it  is  no  injustice  to  B  to  permit  him  to  do  so 
for  a  reduced  fore,  since  the  services  are  not  alike,  nor  the  cir- 
eumstancea  and  conditions  substantially  similar,  as  required 
by  seotion  2,  to  make  an  unjust  discrimination.    Indeed  the 
possibility  of  just  discrimination  and  reasonable  **^  prefer* 
enoes  is  reoogniied  by  these  sections  in  declaring  what  shall 
be  deemed  unjust  .  •  •  •  In  order  to  constitute  an  unjust  die- 


66  HoovsB  V.  Pbnnsylvania  Railboad.        [Peim. 

orimination  tinder  section  2,  the  carrier  mnst  charge  or  receipt 
directly  from  one  person  a  greater  or  less  compensation  than 
from  another,  or  must  accomplish  the  same  thing  indirectly 
by  a  special  rate,  rebate,  or  other  device;  but  in  either  case 
it  must  be  for  a  Mike  and  contemporaneous  service  in  th« 
transportation  of  a  like  kind  of  traffic  under  substantially 
similar  circumstances  and  conditions/  To  bring  the  present 
case  within  the  words  of  this  section,  we  must  assume  that 
the  transportation  of  ten  persons  on  a  single  ticket  is  substan- 
tially identical  with  the  transportation  of  one,  and  in  view  of 
the  universally  accepted  fact  that  a  man  may  buy,  contract, 
or  manufacture  on  a  large  scale  cheaper  proportionally  than 
upon  a  small  scale,  this  is  impossible.  In  this  connection  we 
quote  with  approval  from  the  opinion  of  Judge  Jackson  in 
the  court  below:  '  To  come  within  the  inhibition  of  said  seo- 
tions  the  differences  must  be  made  under  like  conditions;  that 
is,  there  must  be  contemporaneous  service  in  the  transporta- 
tion of  like  kinds  of  traffic  under  substantially  the  same  cii^ 
cumstances  and  conditions.  ....  In  short  the  substance  of 
all  these  decisions  is  that  railway  companies  are  only  bound 
to  give  the  same  terms  to  all  persons  alike  under  the  same 
conditions  and  circumstances,  and  that  any  fact  which  pro- 
duces an  inequality  of  conditions  and  a  change  of  circum- 
stances justifies  an  inequality  of  charge But  in  00  far 

as  relates  to  the  question  of  ''undue  preference,''  it  may  bo 
presumed  that  Congress,  in  adopting  the  language  of  the 
English  act,  had  in  mind  the  construction  given  to  these 
words  by  the  English  courts  and  intended  to  incorporate  them 
into  the  statute:  McDonald  v.  Hovey,  110  U.  8.  619."' 

In  the  case  of  Fitehburg  R.  R.  Co.  v.  Oage^  12  Gray,  898p 
the  right  to  discriminate  upon  the  basis  of  a  carriage  for  a 
certain  time  and  in  certain  quantities  was  declared.  The 
claim  of  the  shipper  was  for  an  equality  of  charge  for  ship- 
ments of  ice  with  charges  for  shipments  of  bricks,  because 
they  were  of  the  same  class  of  freight,  but  the  claim  was  not 
allowed.  The  court  said,  by  way  of  illustration  of  the  prin- 
ciple upon  which  there  might  be  a  lawful  discrimination  of 
rates  upon  the  same  class  of  goods:  "  If  for  special  reasone 
in  isolated  cases  ^^^  the  carrier  sees  fit  to  stipulate  for  the 
carriage  of  goods  or  merchandise  of  any  class  for  individuale 
for  a  certain  time,  or  in  certain  quantities,  for  less  compen- 
sation than  what  is  the  usual,  necessary,  and  reasonable  ratep 
he  may  undoubtedly  do  so  without  entitling  all  other  persons 


ifrili  1888.]    HooYBA  V.  PrniTLTAiOA  RAn.ioAa  67 

and  pariiet  to  the  same  adyantsge  and  relief  And  this 
eoortaaid  in  the  cslbb  of  Shipper  y*  Penmyhania  JZ.  JZ.  00^41 
Pa.  Bt  888:  ''We  are  not  prepared  to  say  that  a  railroad  oom- 
paoj  may  not  disoriminate  in  ite  rate  of  tolle  in  faTor  of 
domastio  trade  over  foreign;  in  fayor  of  home  products  over 
tboae  which  are  extraterritorial,  OBpeoiallj  when  the  railroad 
Uea  wholly  within  the  state.  Ownership  may  not  be  a  rea- 
sonable ground  for  a  distinction,  but  weight,  bulk,  Talue,  place 
of  production,  and  many  other  things  may  be." 

These  cases  are  cited  as  illustrations  of  various  reasons  and 
principles  upon  which  lawful  discriminations  may  be  made, 
even  in  charges  for  the  carriage  of  the  same  goods  over  the 
same  roads  and  to  be  used  for  the  same  purposes.  But  in 
the  present  case  where  not  only  a  particular  quantity  must 
be  furnished  to  the  railroad  every  day,  but  the  goods  at  the 
point  of  delivery  are  to  be  used  for  totally  different  purposes 
which  do  not  conflict  or  compete  with  each  other,  the  reason 
bt  a  discrimination  has  an  infinitely  greater  force. 

In  Hutchinson  on  Carriers,  page  868,  after  a  protraoted 
leriew  of  all  the  cases,  and  they  are  very  numerous,  the  writer 
sums  up  the  result  thus:  *'  Mere  inequaliljr  in  charges  does  not^ 
therefore,  of  itself  amount  to  an  unjust  discrimination.  It 
only  becomes  such  when  a  discrimination  is  made  in  the 
rates  charged  for  transportation  of  goods  of  the  same  class,  of 
difbrent  shippers,  under  like  circumstances  and  conditions. 
So  a  mere  reduction  from  the  established  rate  is  not  necee* 
sarily  an  unjust  discrimination.  But  it  becomes  such  when 
it  is  either  intended,  or  has  a  natural  tendency,  to  injure 
another  shipper  in  his  business,  and  destroy  his  trade  by 
giving  to  the  favored  shipper  a  practical  monopoly  of  the 
bosiness." 

We  come  now  to  consider  the  case  of  Borda  v.  Philadelphia 
eie.IL  B.  Co.^  141  Pa.  fit  484.  It  was  an  action  of  ease 
broaghi  against  the  Philadelphia  and  Beading  Railroad 
Company  by  the  plaintifiBi,  who  were  shippers  of  coal,  to 
recover  damages  for  alleged  illegal  discriminations  in  the, 
Mght  charged  to  the  plaintiffs  on  shipments  of  coal  over  the 
defendant's  road,  as  against  lower  rates  charged  to  other  *^ 
shippers  over  the  same  road.  The  case  was  by  agreement  of 
flie  parties  referred  to  Mr.  Peter  MeOall  as  referee,  who  made  a, 
most  ezhaostivs  and  elaborate  report,  denying  the  claim  of 
the  platntiflh,  and  his  report  was  affirmed  by  this  court  As 
the  shipments  had  been  made  prior  to  the  adoption  of  our 
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eoDBtitation  of  1874  a  prelimlnaiy  qnestion  arose,  wbetlmr  it 
was  the  duty  of  the  defendant  to  carry  without  discrimination. 
The  referee  held  that  such  was  the  duty  of  the  defendanit 
saying,  *'  I  regard  it,  then,  as  settled  law  in  this  state,  that  a 
railroad  company,  a  common  carrier,  owes  a  duty  of  equality 
to  every  citixen,  and  I  adopt  the  position  taken  by  Mr.  Bullitt 
in  argument,  that  railroad  companies  have  no  right  to  make 
any  undue  discrimination  or  preference  in  their  charges;  and 
a  charge  made  to  one  shipper  higher  than  another,  for  the 
same  service,  under  like  circumstances,  constitutes  undue 
preference  and  discrimination,  and  by  consequence  renders 
the  charge  unreasonable.    Such  is  the  general  rule,  and  it  is 
vastly  important  to  the  general  public  that  there  be  no  undue 
relaxation  of  this  rule;  for,  exercising,  as  they  practically  do^ 
a  monopoly  of  transportation  on  their  roads,  railway  managers 
have  in  their  hands  a  tremendous  power,  by  discrimination, 
to  enrich  one  man  and  ruin  another.    The  equality,  however, 
which  is  thus  prescribed,  is  not  a  strict  and  literal  equality 
under  all  circumstances,  however  varying  and  different.    It 
is  rather  an  equality  in  the  sense  of  freedom  from  unreason- 
able discrimination. «  It  is  only  unjust^  undue,  or  unreason- 
able discrimination  against  which  the  law  has  set  its  canon. 
Arbitrary  discrimination  is  illegal;  so  discrimination  made 
with  a  view  of  giving  advantage  to  one  person.    But  the 
truism  that  circumstances  alter  cases  applies  here,  and,  under 
a  different  state  of  circumstances,  a  discrimination  may  be 
reasonable  and  lawful,  which,  were  the  circumstances  the 
same,  would  be  undue  and  unreasonable.    In  order  to  render 
lawful  an  inequality  of  charge,  the  goods  must  be  oarried 
under  different  circumstances,  and  the  question  whether  the 
difference  is  material  or  essential  arises  in  each  particular 
case." 

The  writer  regards  the  foregoing  as  the  most  preoise  and 
the  most  felicitous  expression  of  the  law  upon  the  general 
subject  under  consideration  that  he  has  met  with,  and  there- 
fore quotes  it  entire. 

The  claim  of  the  plaintiffs  was  to  recover  damages  to  the 
'^  amount  of  upwards  of  sixty  thousand  dollars  for  unjust 
discrimination  in  favor  of  Audenried  A  Co.,  rival  coal  ship- 
pers to  the  plaintiffs,  by  the  payment  to  Audenried  A  Co.  of 
rebates  on  ooal  shipped  from  Port  Richmond  to  points  beyond 
New  Brunswick  at  the  rate  of  one  dollar  and  sixty-five 
cents  for  steamer  coal,  and  other  rates  for  other  grades.    It 
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wsa  pxored  that  these  rebates  were  paid  under  agreements 
between  Andenried  A  Co.  and  the  defendant^  made  at  the 
begioDing  of  the  season,  and  to  continue  throughont  the 
season,  and  the  referee  was  of  opinion,  and  so  found,  that 
these  contracts  for  continuous  shipments  during  the  whole 
season  at  fixed  rates  constituted  such  a  difference  in  the  con- 
ditions and  circumstances  of  the  shipments  for  Andenried  A 
Co.  and  the  plaintiffs  respectively,  as  to  justify  the  discrimi* 
nation  and  prevent  it  from  being  illegaL  In  expressing  his 
oonclosions  the  referee  says:  ''The  defendant's  case  denies 
that  the  discrimination  was  willful,  and  made  with  any  such 
design  as  imputed  by  the  plaintiffs.  It  rests  upon  the  ground 
that  the  payment  of  the  drawbacks  to  Andenried  A  Co., 
under  an  honest  and  bona  fide  belief  that  they  were  entitied 
to  them,  under  an  arrangement  by  which,  in  consideration  of 
their  having  made  contracts  early  in  the  spring  for  delivery 
of  coal  at  fixed  prices  throughout  the  season,  they  were 
allowed  the  drawbacks  in  question,  •  •  •  •  On  the  whole,  I 
am  of  opinion,  upon  the  best  consideration  I  have  been  able 
to  give  the  subject,  that  the  defendants  did  not  pay  to  Auden* 
ried  A  Co.  the  drawbacks  complained  of  in  the  first  and 
additional  count  of  the  declaration,  willfully  and  with  intent 
to  enable  them  to  increase  their  business  at  the  expense  of 
the  plaintiffs,  but  that  it  paid  the  same  in  good  &ith  under 
the  belief  that  Andenried  A  Ca  had  made  contracts  in  the 
spring  at  a  fixed  price  for  the  delivery  of  the  coaL  •  •  •  •  I 
am  of  opinion  therefore  that  the  defendant  could  legally  have 
allowed  the  drawbacks  to  Andenried  A  Co.,  which  it  did 
allow,  if  that  firm  had  had  contracts  made  in  the  early  part 
of  the  season  for  delivery  of  coal  in  the  eastern  market  at 
fixed  prices.  In  that  case,  although  the  service  rendered,  to 
wit,  the  transportation,  would  have  been  the  same  as  that 
rendered  to  the  plaintiffs,  yet  the  circumstances  were  differ- 
ent, and  the  difference  of  circumstances  would  have  justified 
the  discrimination." 

While  this  court  did  not  review  the  testimony  taken  before 
*^  the  referee,  because  it  was  not  before  us,  we  affirmed  the 
judgment  in  favor  of  the  defendant,  upon  the  report^  conced* 
ing  the  facts  to  be  as  found  by  the  referee. 

It  will  be  perceived  therefore  that  in  that  case  the  circum- 
stance, that  the  coal  was  shipped  for  Andenried  A  Co.  under 
contracts  made  at  the  beginning  of  the  season  at  fixed  prices, 
and  to  continue  throughout  the  seasoui  was  held  a  sufficient 
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rtplj  to  A  obarge  of  nnjatt  diserimiiiAtion,  although  the 
modity  ahipped  was  the  same,  to  wit^  anthracite  ooal,  and  Ae 
ahipinenta  were  between  the  same  points,  to  wit,  from  Port 
Richmond  to  points  east  of  New  Brunswick,  and  the  plaintiffii 
were  engaged  in  the  same  business  as  Audenried  A  Co. 

Whereas,  here,  the  plaintiffs  were  not  engaged  in  the  same 
business  as  the  Bellefonte  nail  oompanj,  there  could  not  be 
anj  competition  between  them  in  the  products  sold,  and  the 
rate  at  which  coal  was  carried  for  the  nail  company  was  a 
matter  of  absolute  indifference  to  the  plaintiflSk  We  repeat 
again  that  we  do  not  regard  the  sales  of  coal  by  the  nail  com- 
pany  to  its  own  employees  as  of  any  moment  in  the  case:  L 
Because  there  is  no  proof  that  they  were  made  with  the 
knowledge  of  the  defendant,  but  there  is  poeitiye  and  uncon- 
tradicted proof  that  they  were  made  without  such  knowledge; 
2,  Because  the  defendant  is  not  responsible  for  such  sales  by 
the  nail  company;  8.  Because  the  coal  carried  by  the  defend- 
ant  for  the  nail  company  was  not  carried  for  purposes  of  sale 
at  retail,  but  for  the  purpose  of  manufacturing  nails  and  muck 
bar;  and  4.  Because  there  is  no  proof  that  the  plaintiffs  sus- 
tained any  damage  by  reason  of  the  sales  of  tiie  nail  com- 
pany to  their  employees. 

But  it  must  be  understood,  and  we  so  decide,  that  a  manu- 
facturing  company  has  no  right  to  engage  in  the  business  of 
selling  coal,  eyen  to  its  own  employees,  and  if  it  does  so^  and 
the  transporting  company  is  notified  of  such  selling,  it  must 
thereupon  cease  to  carry  coal  to  the  manu£eicturing  company 
at  any  less  rate  than  it  charges  to  the  coal-dealers,  or  incur 
the  penalties  of  unjust  discrimination. 

The  ruling  of  the  court  below  would  require  that  ooal  ear> 
ried  to  blast  furnaces,  rolling-mills,  rail^mills,  foundries  and 
all  other  manufacturing  enterprises  should  be  carried  fat  the 
same  price  as  the  coal  carried  to  any  retail  dealer  in  the  same 
locality,  though  the  quantity  consumed  by  the  former  mi^t 
*^  extend  to  many  thousand  of  tons  each  year,  while  the 
quantity  carried  for  the  latter  might  be  a  few  hundred  tons 
only,  and  although  the  manufacturing  companies  gays  back 
to  the  carrier  many  thousands  of  tons  of  freight  each  year, 
while  the  retail  dealer  gave  back  none»  and  although  the  bosi" 
ness  of  the  manufacturer  in  no  wise  oompeiss  with  the  bosi- 
nees  of  the  dealer,  we  think  the  differences  in  these  xeqieets 
between  these  two  kinds  of  business  are  such  as  to  justify  a 
discrimination  in  the  rates  of  freight  charged  to  eaeh,  and 
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the  conditions  of  the  two  are  not  alike  and  their  circnmetanoes 
are  not  similar  within  the  meaning  of  oar  Act  of  1888,  and 
therefore  there  can  be  no  recovery  in  this  case. 

The  fact  that  the  payment  of  the  rebates  was  not  known  to 
the  plaintiffs  is  of  no  possible  consequence,  both  because  they 
had  no  right  to  know  it  nnder  our  present  ruling  that  the  eip* 
cumstances  were  not  similar  and  the  conditions  not  alikSi 
and  also  because  if  the  discriminating  charge  was  lawful,  the 
absence  of  notice  to  the  plaintiffs  would  not  make  it  unlaw- 
ful.  The  same  point  was  made  and  ruled  in  the  Borda  case. 
The  referee  said:  "  But  in  point  of  law  1  do  not  think  that 
the  duty  of  giving  notice  to  the  world  of  every  special  rate 
rests  upon  the  carrier  under  penalty  of  being  guilty  of  unlaw- 
ful discrimination  by  his  omission  to  give  such  notice*  How 
and  to  whom  is  such  notice  to  be  given? 

It  remains  only  to  be  added  that  differences  of  freight  rates 
on  coal  to  manufacturers  and  to  mere  dealers  are,  and  have 
been  for  many  years,  in  universal  practice,  and  not  a  single 
case  other  than  this  has  as  yet  reached  the  courts  of  last  re* 
sort  in  England  or  in  the  United  States  questioning  the  entire 
legality  and  propriety  of  such  differences,  and  that  circum- 
stance  is  ample  proof  that  both  the  professional  and  the  lay 
mind  has  assented  to  the  practice. 

Speaking  upon  a  similar  subject,  the  difference  in  passen* 
ger  rates  upon  ordinary  tickets,  and  thousand-mile  tickets,  or 
go  and  return  tickets,  the  supreme  court  of  the  United  BtateSi 
in  the  case  of  Interstate  Cammeree  Commission  y.  Baltimore  etc 
IL  R.  Co,,  145  U.  S.  263,  said:  '^  In  view  of  the  fact,  however, 
that  every  railway  company  issues  such  tickets;  that  there 
is  no  reported  case,  state  or  federal,  wherein  their  legality  has 
been  questioned;  that  there  is  no  such  case  in  England;  and 
that  the  '^  practice  is  universally  acquiesced  in  by  the  pub- 
lic, if  would  seem  that  the  issuing  of  such  tickets  should  not 
be  held  an  unjust  discrimination,  or  an  unreasonable  prefer- 
ence to  the  persons  traveling  upon  them." 

On  the  question  of  damages  the  court  below  charged  the 
jury:  ''If  the  nail  works  paid  twenty  cents  less  freight  per 
ton  on  their  coal  they  had  that  much  of  an  advantage  over 
others;  and  the  law  would  seem  in  the  mind  of  the  court  to 
fix  that  excess  as  the  measure  of  the  plaintiffs'  damages." 

We  think  this  was  serious  error.  The  Act  of  1888  contains 
no  language  justifying  an  instruction  that  the  party  injured 
can  recover  three  times  the  amount  of  the  differenee  in  the 
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rates  charged.  The  words  of  the  act  are,  *'  any  yiolatioa  of 
this  provision  shall  make  the  offending  company  or  common 
carrier  liable  to  the  party  injured  for  damages  treble  the 
amount  of  injury  sufifered.*'  The  '' amount  of  injury  suffered  " 
is  the  measure  of  the  single  damages  to  be  allowed.  But  it 
does  not  at  all  follow  that  the  amount  of  injury  suffered  is 
the  difference  in  the  rates  charged.  It  might  be,  or  it  might 
not  be,  but,  in  any  event,  it  must  be  a  subject  of  proof,  and 
there  was  no  proof  in  the  case  of  the  actual  damage  sustained- 
How  does  it  follow  that  because  the  defendant  company  paid 
in  1889  to  the  nail  company  a  rebate  of  some  six  thousand 
dollars  on  all  the  shipments  that  had  been  made  from  1881, 
and  a  few  sums  thereafter,  the  plaintiffs  suffered  damage  to 
any  extent?  In  point  of  fact  the  nail  company  paid  the  full 
freight  of  fifty  cents  a  ton  net  during  all  these  years,  and 
their  claim  for  rebates  was  not  adjusted  until  1889.  How 
then  does  it  appear  that  damage  was  suffered  by  the  plain- 
tiffs in  consequence  of  the  payment  of  the  rebates  to  the  nail 
company?  It  does  not  appear  that  the  plaintiffs  sold  their 
coal  for  any  less  than  the  current  market  price  at  any  time 
except  when  they  and  the  other  dealers  were  engaged  iu  a 
war  of  prices  and  sold  it  far  below  the  actual  cost<,  in  a  strug- 
gle to  capture  the  market.  And  it  does  not  appear  but  that 
the  plaintiffs  would  have  sold  their  coal  at  twenty  cents  less 
than  they  did,  if  they  had  received  the  rebate.  The  natural 
inference  is  that  that  is  precisely  what  they  would  have  done 
in  the  contest  for  the  market.  But  of  all  this  there  is  not  a 
word  of  testimony,  and  yet  it  is  only  actual  damage  that  they 
can  recover.  The  proof  for  the  defendant  was  that  they  neyer 
cut  the  market  priece  to  their  men,  but  maintained  it  even 
when  the  coal-dealers  ^'  of  the  town  were  slaughtering  each 
other's  trade  by  selling  below  cost.  As  three  times  the  actual 
damage  is  the  penalty  the  defendant  would  have  to  pay  if  the 
judgment  were  sustained,  they  have  a  right  to  require  Tery 
clear  and  definite  proof  as  to  what  the  actual  damage  was. 

When  blast  furnaces  and  great  iron  mills  are  built  they 
are  not  placed  in  cities  or  towns,  but  in  the  open  country, 
where  land  is  abundant  and  cheap  aind  of  course  on  the  line 
of  a  railroad.  When  they  are  eatit^ished  there  is  no  popula- 
tion at  the  place  of  erection.  Xk^  t0>^^^^&<^  companies  are 
very  willing  to  make  as  favorable  ^^  ^^  aa  possible  for  freights 
on  all  the  materials  that  are  ^^ox^^y^r^Q  ^^  plants  and  on  all 
products  that  are  oarr  jed  from  the^^t;  Vj^"^  ^^7  8^^  ^  largely 
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increased  business  from  such  enterprises.    When  the  works 
are  erected,  bouses  are  built  for  the  men  and  officials  of  the 
companies.     After  that  come  the  usual  accessories  required 
to  supply  the  wants  of  the  population,  to  wit,  merchants, 
tradesmen,  mechanics,  butchers,  bakers,  grocers,  and,  amongst 
others,  coal-dealers.    But  the  moment  the  last  of  these  arrive, 
if  the  principles  which  prevailed  in  the  court  below  in  this 
ease  are  correct,  the  whole  freight  system  agreed  upon  between 
the  transporter  and  the  manufacturer  theretofore  must  be 
be  changed  and  advanced  to  the  freight  rates  charged  to  the 
retail  dealers,  or  else  all  the  rates  charged  to  such  dealers 
must  be  lowered  to  conform  to  the  rates  charged  to  the  manu* 
facturer.    If  this  is  not  done  the  manufacturer  incurs  the 
risk  of  being  visited  years  afterward  with  claims  for  treble 
damages,  which  may  embrace  any  period  of  six  years,  and  as 
all  the  dealers  have  the  same  right  of  action  in  this  regard 
that  any  one  of  them  has,  and  every  town  or  city  along  the 
line  has  some  or  many  retail  coal-dealers  and  manufacturing 
establishments  also  within  its  limits,  it  is  easy  to  see  that  the 
aggregate  of  such  claims  may  soon  absorb  the  entire  property 
and  assets  of  the  strongest  transporting  companies  of  the 
state.     We  do  not  find  anything  in  the  law  that  renders  neces- 
sary, or  possible,  any  such  results  as  these,  and  we  think  it 
wiser  and  better  to  administer  the  law  so  that  the  rights  and 
interests  of  all  may  be  conserved  within  rational  and  sensible 
limits. 

We  sustain  the  first,  second,  third,  and  fifth  assignments  of 
error.     The  fourth  and  sixth  assignments  have  no  merit,  and 
are  not  sustained. 
Judgment  reversed. 

Railroads— DiscRnniTATioN—ErFBCT  or  Dusmn^a  CoHDmoNS— In 
order  to  invalidate  a  contract  between  a  chipper  and  a  carrier,  for  diccrimina- 
ticn,  other  elementc  most  enter  into  the  contract;  ao  aa  to  make  the  dia- 
erimination  nnjnst  and  oppreaaiTC,  and  the  cirenmatanoea  of  each  caae  mn«t 
be  ocmaidered  in  determining  the  Talidity  of  the  contract:  Cleveland  etc  JRp, 
Co.  T.  Cloeeer,  128  Ind.  348;  22  Am.  Ste  Rep.  59Z,  aod  note.  A  railroad  com- 
pany cannot  anjnatly  discriminate  between  its  customers  in  its  charges  for 
carrying  freight  where  the  conditions  are  eqnal;  and  what  wiU  be  an  nnjnst 
discrimination  must  be  determined  from  the  facts  and  circumstances  of  the 
e«M:  Reoi  ▼.  Long  Island  B.  &  Co.,  114  N.  Y.  900;  11  Am.  St.  Rep.  648» 
and  extended  note)  CookY,  Chieagoek.  Bp.  Co.,  81  Iowa  661;  26  Am.  St.  Rep. 
61 8L  See  the  extended  notes  to  the  foUowing  cases:  Smjidi  t.  Raiiwag  (Xk, 
64  Am.  Rep.  862;  Mgparte  Bm^ion,  44  Am.  Rep.  668;  sad  CtmmoimmM  t. 
%  41  Am.  Det.  484 


Bbambbrby's  Appeal. 

CU6  PEKNrrLTAiaA  Statb,  Oft.] 

A  Ten ANCT  bt  Ehtirktibi  Arisbs  Whjbnsvbr  mi  asUie  vetti  in  two  p«^ 
•one,  they  then  being  husband  and  wife, 

A  Tkn AiTor  BT  Entirctibs  Mat  Exist  in  Pbrsoital  m  well  as  real  prop- 
erty, in  a  chose  in  action  aa  well  as  in  a  chose  in  possession. 

Tbnanot  bt  Smtibbtixs  la  Nor  Abolihubd  by  a  statute  abolishing  snrrivor- 
ship  among  joint  tenants,  nor  by  legislation  which  secures  to  a  wife  the 
enjoyment  of  her  separate  estate. 

Tenancy  bt  Enhrbtibs  in  a  Bond  andMortoaob. — If  lands  purchased  by 
and  conveyed  to  a  husband  and  wife  are  sold  by  them  and  a  bond  and 
mortgage  are  taken  by  them  to  secure  a  portion  of  the  purchase  moneyv 
they  bold  such  bond  and  mortgage  as  tenants  by  the  entireties. 

Qeorge  B.  Johnson^  for  the  appellant 

Thomas  W.  Pierce  and  E.  D,  Bingham,  for  the  appellees. 

^'^  McCoLLUM,  J.  Assuming  that  the  auditor's  findings  or 
deductions  of  fact  were  warranted  by  the  evidence  before  him, 
we  have  a  purchase  by  and  a  conveyance  to  husband  and  wife 
of  seventeen  acres  of  land,  a  payment  by  the  wife  from  her 
separate  estate  of  one-half  the  purchase  money,  and  a  payment 
by  the  husband  of  the  other  half  of  it.  The  grantees  held 
the  land  so  purchased  and  conveyed  twenty-five  years,  when 
they  sold  it  and  took  from  their  vendee  his  bond  and  mort- 
gage to  secure  to  them  a  portion  of  the  purchase  money.  Ten 
days  after  this  sale  was  consumn^ate^  ^7  ^  conveyance  the 
wife  died,  and  the  question  now  pre^^nt^^  ^^^  ^^^  determinaiioii 
is  whether  one-half  the  sum  so  se^^,  ^d  ^^^o^^gs  to  her  estate, 
or  her  husband,  as  survivor,  is  tk       «^^*^  ^^  ^®  whole  of  iti 
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Railroads— La WVTTL  Disorimikatiov — Smmno  Larobe  QcAKTrmi^ 
OR  For  LonaRR  Distancib:  See  extended  note  to  Rooi  t.  Long  Itland  JSL  B,  \ 

Co.,  1 1  Am.  St.  Rep.  649,  650.    In  order  to  seonrs  freight  which  would  | 

otherwise  go  by  a  diffnrent  route,  a  railroad  company  may  diacrimiaata  a 
fatal  in  favor  of  persons  Uving  at  a  distance  frosn  its  nmte^  prorided  Hi 
ohargM  against  others  similarly  situated  arc  reasonable:  Bagam  t.  Aikm,  9 
Ls%  609;  42  Am.  Rep.  684,  and  note;  bat  less  rates  charged  for  greater  dia- 
tances  only  on  the  ground  of  the  existence  of  competing  lines  is  an  nnjnst 
discrimination:  Chieago  etc.  B,  R.  OOk  t.  People^  67  IlL  11|  16  Am.  Eapi  6M. 

Railroads — ^DiaoRiifiiiATiON — Rkbatk— Rioovrrt  ov. — ^A  shipper  ia  en- 
titled to  reooTcr  from  a  carrier  a  sam  cqniTalent  to  the  rebate  which  H 
allowed  other  shippers  for  whom  it  performed  the  same  kind  and  extent  of 
services,  where  it  had  collected  fall  charges  from  him  and  concealed  from 
him  the  fact  that  it  allowed  a  rebate  to  others  in  his  bosineass  Chek  v. 
Ckicago  eta  Bff.  Os.,  81  Iowa  661|  25  Am.  Bt  Rep.  61%  and  note. 
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The  learned  Auditor's  yiew  ftpprovod  by  th«  Itemed  eoort  be* 

low  was  that  maamnch  ai  the  wife's  nxmey  was  blended  witli 

the  hasbaad's  in  the  parohaee  of  the  land«  one-half  the  pn^ 

eeeds  arising  from  the  sale  of  it  belonged  to  her  estatSi  al» 

ihoQgh  the  obligation  for  such  proceeds^  like  the  oonyeyanoe 

of  the  land,  was  made  to  the  husband  and  wiie.    It  was  also 

-thought  by  the  learned  auditor  ***  that  tenancy  by  entireties 

wes  abolished  by  the  Act  of  June  8, 1887,  relating  to  the  proj^ 

erty  of  married  women  and  their  control  of  it. 

A  tenancy  by  entireties  arises  wheneTer  an  estate  yests  in 

two  persons,  they  being,  when  it  so  yestSi  husband  and  wifti 

It  may  exist  in  personal  as  well  as  real  propertyt  in  a  chose 

in  action  as  well  as  in  a  chose  in  possession:  Freeman  ou 

Cotenancy  and  Partition,  sees.  63, 68;  Qillan  ▼.  Dixon,  65  Pa. 

St.  895.    The  common-law  rule  is  that  the  words  which  in  a 

conyeyance  to  unmarried  persons  constitute  a  joint  tenancy, 

will  create,  if  the  grantees  are  husband  and  wife,  a  tenancy  by 

entireties.    The  tenancy  established  by  a  conyeyance  to  bu^ 

band  and  wife  is  not  destroyed  or  affected  by  the  Act  of  March 

81,  1812,  which  abolished  suryiyorship  among  joint  tenants, 

nor  does  the  rule  referred  to  yield  to  an  express  proyision  in 

the  deed  that  the  grantees  shall  hold  the  estate  granted  as 

tenants  in  common:  Stuekey  y.  Keefe^  26  Pa.  St  897.    It  has 

been  contended,  and  in  some  jurisdictions  held,  that  the  legls* 

Iati<m  which  secures  to  the  wife  the  enjoyment  of  her  separate 

estate  is  destructiye  of  the  legal  unity  of  husband  and  wife  on 

which  tenancies  by  entireties  depend.    But  the  better  yiew  is 

that  such  tenancies  are  not  destroyed  or  impaired  by  it:  9 

Am.  A  Bug.  Bncy.  of  Law,  861,  and  cases  cited.    In  Diver  y. 

Diveff  66  Pa.  St.  106,  it  was  expressly  decided  that  the  Act  of 

April  11,  1843,  did  not  in  any  manner  affect  the  creation  and 

enjoyment  of  estates  by  entireties,  and  Strong,  J.,  in  deliyer* 

ing  the  opinion  of  the  court,  said:  '^To  hold  it  as  operating 

upon  the  deed  conyeying  land  to  a  wife,  making  such  deed 

assure  a  different  estate  from  what  it  would  haye  assured 

without  the  act,  is  to  lose  sight  of  the  legislatiye  purpose. 

Were  we  to  do  so  it  would  become  in  many  cases  a  means  of 

diyesting  her  of  her  property,  instead  of  an  instrument  of  pro* 

tection.    In  the  present  case,  if  it  has  conyerted  the  estate 

granted  to  Diyer  and  his  wife  into  a  tenancy  in  common,  it 

has  taken  from  her  her  ownership  and  enjoyment  of  the  en* 

tirety  during  her  husband's  life  and  her  right  of  suryiyorship 

to  the  whole.    We  hold,  then,  that  no  such  effect  is  to  be 
AS.  Sa  Bsr.,  you  xxxyL— ft 
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gif«n  to  the  Aot  of  1848  or  Aojof  its  oognate  aeti.  Tho  logal 
unity  of  husband  and  wift  still  remains,  and  oonseqnontlf 
Mrs.  Diver,  on  the  death  of  her  bnsband,  snooeeded  to  the 
whole  estate  granted  by  ***  the  deed.''  We  think  this  laii- 
gnage  in  reference  to  the  Act  of  1848  and  tenancy  by  entirety 
is  applicable  to  the  Act  of  Jane  8, 1887,  and  the  case  nnder 
consideration.  The  Act  of  1887,  like  the  Act  of  1848,  was  **  in- 
tended to  protect  the  property  of  the  wife  from  the  dominion 
or  control  of  the  hatband,  bat  not  to  change  the  nature  of  her 
estate  or  to  destroy  the  legal  anity  of  person  which  character- 
ises their  relations  to  each  other'':  OiUan ▼•  Dison,  66  Pa.  8t 
896.  Prima  faeU  the  conveyance  of  the  land  in  1866  to  H. 
James  Bramberry  and  Rachael  A.  Bramberry*  they  being  at 
the  time  husband  and  wife,  Tested  in  them  an  estate  hj  en- 
tireties,  and  when  on  the  sale  of  the  land  in  1890  they  accepted 
from  their  vendee  his  bond  and  mortgage  to  secure  to  them  a 
portion  of  the  purchase  money,  they  held  the  sum  so  secured 
not  as  joint  tenants  or  tenants  in  common,  but  as  tenants  by 
the  entirety:  Freeman  on  Cotenancy  and  Partition,  sec  68, 
and  cases  cited.  If  either  had  died  before  the  land  was  sold 
the  survivor  would  have  held  it  against  any  claim  of  the  heirs 
or  creditors  of  the  decedent,  and  no  valid  reason  appears  tar 
applying  a  different  rule  to  the  chose  in  action  taken  by  them 
in  their  joint  names  for  a  portion  of  the  purchase  money. 
There  is  certainly  nothing  on  the  record  to  indicate  that  the 
parties  intended  a  division  of  this  sum  between  them,  or  to 
repel  the  presumption  arising  from  the  form  of  the  obligations 
given  to  secure  it.  These  obligatious  conform  to  the  owner- 
ship established  by  the  conveyance,  and  we  may  fairly  con- 
clude from  them,  in  the  absence  of  evidence  to  tiie  contrary, 
that  it  was  the  purpose  of  the  vendors  to  hold  the  purchase 
money  as  they  held  the  land. 

We  cannot  say  that  the  auditor  erred  in  finding  that  the 
husband  and  wife  were  joint  purchasers  of  the  land,  and  that 
the  wife  paid  from  her  separate  estate  one-half  the  sum  or 
price  they  gave  for  it.  This  finding  was  based  on  the  decla- 
rations of  the  surviving  husband,  and  in  a  contest  between 
him  and  the  heirs  of  the  wife  he  ought  not  to  complain  that 
what  he  said  about  the  purchase  was  accepted  by  the  auditor 
as  true.  The  facts  so  found  did  not  change  the  character  or 
qualities  of  the  estate  granted;  they  merely  showed  that  the 
husband  and  wife  were  jointly  entitle^  ^  the  land  which  was 
conveyed  to  them.    I^  as  in  TriniU^  ^,  fiiis,  87  Pa.  St  448^  and 
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DexUr  ▼.  BtSin^t,  110  Pa.  Bt  186,  th«  wife  alone  WM  entiaed 
to  the  land,  or,  as  in  MeKinney  ^^  t.  HamiUon^  61  Pa.  81 
63,  the  mortgage  was  for  purchase  money  due  on  a  sale  by 
the  wife  of  land  she  inherited  from  her  father,  a  difTerent 
qneetioii  would  be  presented.  But  a  conveyance  of  land  to 
husband  and  wife  in  consummation  of  their  joint  purchase  of 
it  during  coverture  vests  in  them  an  estate  by  entireties,  and 
when  on  a  sale  of  the  land  so  held  they  take  in  their  joint 
names  an  obligation  for  the  purchase  money,  the  presumption 
is  that  they  intend  to  hold  the  latter  as  they  did  the  former. 
It  follows  from  these  views  that  the  appellant,  as  survivor,  is 
the  owner  of  the  fund  secured  by  the  bond  and  mortgage 
and  that  it  was  error  to  surcharge  him  as  administrator  with 
one-half  thereof  and  to  award  the  same  to  the  heirs  of  the 
decedent. 

Decree  reversed  at  the  cost  of  the  appellees,  and  it  is  ordered 
that  the  record  be  remitted  to  the  court  below,  with  instruo- 
tions  to  enter  a  decree  in  accordance  with  this  opinion. 

Tbhavct  bt  ENTTRRiBS—WBKir  ABisas.— Teiuuioy  hj  th«  •ntinty  ii 
created  by  a  conveyaaoe  of  land  to  a  hnsband  and  wife  which  does  not  etate 
the  manner  in  which  they  shall  hold  each  land:  Siebt  t.  Shredt,  128  N.  T. 
263;  26  Am.  St  Rep.  476,  and  note;  Appeal  qf  Lewis,  85  Mich.  340;  SA  Am. 
St  Bep.  94,  and  note;  Barrimyn  t.  Sa^,  108  K.  O.  215;  23  Am.  St  Rep,  57» 
and  note;  Baker  y.  Stewart,  40  Kan.  442;  10  Am.  St  Rep.  213;  note  to 
^^feari  t.  Kepler,  10  Am.  St  Rep.  99,  and  note;  Hemhugwaif  y.  8eak§,  4a 
Miw.  1;  2  Am.  Rep.  586;  97  Am.  Deo.  426,  and  note;  hum  r,  H<^,  47  HL 
425;  95  Am.  Deo.  602,  and  note;  BenneU  t.  CkUd,  19  Wic.  362;  SS  An, 
Dea  602,  and  note;  Minerw.  Brown,  133 K.  Y.  808.  Seealeo  J7WM  ▼.  Inhw, 
57  Ind.  412;  26  Am.  Rep.  64,  and  extended  note^  and  the  extended  note  %» 
Dem  y.  ffardenbergk,  18  Am.  Deo.  877. 

TxHANcr  BT  EiffTiRmxs  Is  Not  Abolibbib  by  the  abolition  of  Joint  tea* 
aneies:  Marburg  r.  Cole,  49  Md.  402;  33  Am.  Rep.  266,  and  note;  nor  by  the 
etatntes  enabliDg  married  women  to  hold  land  ae  nngle  womens  BuUlar  y. 
Roeenblath,  42  K.  J.  Eq.  651;  59  Am.  Rep.  52;  and  note;  Oanwr  y.  BnM,  90 
Ind.  222;  46  Am.  Rep.  210,  and  note;  /*n^  y.  SiMhw,  141  Mae&  819;  55 
Am.  Rep.  462.  See  also  the  extended  note  to  HmUU  y.  Inhw^  26  Am.  Rep. 
65w 

Tbnasiot  bt  Ehtiiuetibb  nr  Pbbsoval  Fropbrtt.— See  the  extended  note 
to  Den  y.  Hdrdetibergh,  18  Am.  Dec.  882;  383.  Tenancy  by  the  entireties 
ean  exist  only  where  there  is  a  conyeyanoe  of  a  yested  interest  in  real  prop- 
erty. So  where  a  hnsbsad  and  wife  oontribnte  eqnally  from  their  separate 
estates  moneys,  which  they  inyeet  in  a  bond  and  mortgage  taken  in  their 
J<Hnt  names,  they  are  merely  tenants  in  common  thereof  t  Matter  ^Albretht, 
136  K.  T.  91;  82  Am.  St  Rep.  700.  This  doctrine  is  in  direct  conflict  with 
the  opinion  of  the  coort  in  the  principal  case. 
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SUPREME   COURT 


TENNESSEE. 


Stah  v.  Paint  Book  Goal  and  Gokb  Ga 

OwinniTicMiAL  Law.— A  SrATim  DMLABnro  That  Ast  Poson. 

om  OoBvoRATioHs  Rbvusuio  to  Cash  Axt  Chiok  oa  Sobip  preMotid 
to  tk«m  within  thirty  days  of  iti  date  of  ivDMioe  thaU  ba  daamodgulty 
af  a  miadameanor  is  in  oonfliet  with  tha  proTiriona  of  tha  oonatitatiea 
prohibiting  tha  legisUtora  from  paattng  aaj  law  aathamiag  impria»i 
mant  for  debt^  and  is  tharafora  Toid. 

Attomey-Oeneral  Pickle,  for  the  state. 
Wa$hbwm  and  TempUUmj  for  the  oompAny. 

*>  W.  A.  Hbndbbboh,  S.  J.  At  the  July  term,  1891,  the 
grand  jurors  for  Scott  county  returned  an  indictment  against 
the  Paint  Rock  Coal  and  Coke  Company,  oonsasting  of  two 
counts,  in  substance  as  follows: 

1.  That  the  said  defendant  refused  ^to  cash  a  certain 
check  of  its  own  that  was  presented  it  within  thirty  days  of 
its  date  of  issuance/' 

^  2.  That  the  said  defendant  *'  did  unlawfully  refuse  to 
redeem,  in  lawful  currency,  a  certain  check  of  its  own  which 
said  Paint  Rock  Goal  and  Coke  Company  had  issued." 

To  this  indictment  the  defendant  interposed  a  motion  to 
quash,  and  set  forth  the  following  grounds: 

1.  Because  no  criminal  offense  is  alleged  in  the  indict- 
ment 

2.  Because  the  Act  of  1887|  uod®'  which  this  indictment 
was  drawn,  is  unconstitutional,  i|^  that  it  impairs  the  obli- 
gation  of  the  contract,  and  A^^tk^ivi.^  to  imprison  the  defend- 
ant  for  refusing  to  pay  a  debt.  ^ 
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On  the  bearing  of  the  questions  thus  presented  his  honoTi 
the  eiiooit  judge,  snstsined  said  motion  and  qaashed  said 
indictment.    The  state  appeals  to  this  court. 

Passing  over  the  objections  to  the  form  of  the  indictment^ 
which  contains  no  identification  or  description  of  the  cheek 
oomplained  of,  the  law  of  the  case  is  involved  in  the  second 
ground  of  the  motion  to  quash. 

The  Act  of  March  29,  1887,  enacts  that  from  and  after  the 
passage  of  that  act  it  would  be  unlawful  for  anj  person  or 
persons,  firms,  or  corporations  or  companies  to  reftise  to  cash 
anj  checks  or  scrip  of  their  own  that  may  be  presented  them 
within  thirty  days  of  its  date  of  issuance,  and  that  any  such 
person  who  should  refuse  to  redeem,  in  lawful  currencyi  any 
such  ^*  checki^or  scrip  would  be  guilty  of  a  misdemeanor, 
and,  upon  conviction,  should  be  fined  not  less  than  ten  nor 
more  than  twenty-five  dollars  for  each  oflfense.  In  other 
words,  that  when  any  person  who  owed  a  debt  which  was  evi* 
danced  by  check  or  scrip  issued  by  him  did  not  cash  the  same 
within  thirty  days  of  its  issnance  he  would  be  guilty  of  a  mis* 
demeanor,  and  fined  accordingly,  which  judgment,  of  course, 
under  the  general  law,  would  be  liable  to  be  enforced  by  cod* 
finement  in  the  workhouse. 

The  question  is  whether  or  not  that  act  is  violative  of  the 
fundamental  law  of  the  land.  If  this  statute  and  the  indict- 
ment under  it  can  be  maintained  any  citisen,  corporation,  or 
company  drawing  a  check  or  giving  a  written  order  in  good 
Caith  in  favor  of  any  person,  and  failing,  for  any  reason,  to 
pay  the  same,  or  to  redeem  it  in  currency,  if  presented  in 
thirty  days,  is  guilty  of  a  crime  for  which  he  may  be  pun* 
iahed  by  imprisonment. 

Section  18  of  article  1  of  the  constitution  of  this  state 
provides:  **The  legislature  shall  pass  no  law  authorizing  im- 
prisonment for  debt  in  civil  cases.'*  The  act  of  the  legisla- 
ture in  question,  while  not  directly  authorizing  imprisonment 
for  debt,  does  attempt  to  create  a  crime  for  the  nonpayment 
of  debts  evidenced  by  check,  scrip,  or  order,  and  for  such 
crime  provides  a  penalty,  which  may  or  may  not  be  followed 
by  imprisonment.  In  that  way  and  for  that  reason  the  act 
^  is  violative  of  the  spirit,  if  not  the  letter,  of  the  constitu- 
tional  provision  above  cited.  It  is  an  indirect  imposition  of 
imprisonment  for  the  nonpayment  of  debt^  and  is  therefbra 
elearly  within  the  constitutional  inhibition. 
Affirm  the  judgment 
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A  MuirioiPALnT  nr  Alabama  SnAono  ait  QBDXMAifoi  ^^^^"*g  llMft 
•ay  p«noii  who  should  giTO,  ttU,  btftor,  or  otherwite  dkpoM  of  ■pifirnwi 
Hnoiu,  or  malt  liquors,  or  drugs^  or  bitters^  ths  bssis  of  whidi  Is  iatcrriaai" 
ing  liquor,  shall  be  flnod  nofe  l«ss  than  two  nor  more  than  twoaty-flT*  dsl- 
lars.  The  oharter  of  the  municipality  declared  that  all  persons  eonTietMl «( 
▼iolattng  the  ordinances  of  the  municipality  who  shonld  fail  to  pay  or  sa- 
onre  such  fines  and  costs  as  may  be  SMsmed  therefor  should  be  plaood  ai 
hard  labor  for  the  town  in  imprisonment  until  such  fine  and  costs  ware  paid. 
A  conviction  having  taken  place  under  the  ordinance,  an  attempt 
to  obtain  relief  from  the  couTiction,  on  the  ground  that  the  municipality 
not  authority  to  pass  an  ordinance  prohibiting  the  sale  of  whis] 
The  lower  court  susteined  this  contention,  and  released  the  pei 
Ticted.  The  supreme  court,  however,  while  maintaining  that  the 
pality  had  authority  to  prohibit  the  sale  of  intoxicating  liquor^ 
ito  opinion  that  the  part  of  the  charter  authorising  the  imprisonmaiit «( 
persons  convicted  until  their  fine  should  be  paid  was  in  violation  of  th«  con- 
stitution of  the  stete  prohibiting  imprisonment  for  debt^  Upon  this  snbjeet 
the  oonrt  said:  "  It  is  to  be  noted,  however,  in  this  connection,  that  the  atsl 
does  not  contemplate  hard  labor  or  imprisonment  as  alternate  punishmaol^ 
or  as  punishment  to  be  imposed  in  lieu  of  the  fine,  but  as  means  of  coeroiag 
the  payment  of  the  fine;  and  while  it  may  be  that  the  defendant  oonld  bo 
put  to  hard  labor,  at  a  reasonable  rate  of  compensation,  for  a  sufficient 
length  of  time  for  his  earnings  to  equal  the  fine  and  coat,  we  are  tnelinod  to 
the  opinion  that,  in  so  far  as  the  provision  in  question  undertakes  to  author- 
ise his  imprisonment  until  the  fine  and  coeto  are  paid,  it  is  inoperative  and 
void.  Otherwise  the  imprisonment  might  be  for  a  period  as  indefinite  as 
the  duration  of  the  defendant's  life,  and  have  much  in  common  with  ifla> 
prisonment  for  debt,  which  the  organic  law  inhibits,  and  hence  involve  tIo- 
lenoe  to  the  policy  of  our  jurisprudence*':  Sx  parte  BuaeeOmUe,  06  Ala.  18. 

Impruonmint  fob  Debt. — For  a  discussion  of  the  oonstitutionalitgr  ol 
stetutes  imprisoning  for  debt  see  the  extended  note  to  Xbeitbmry  ▼.  .U- 
ward$^  6fi  Am.  Rep.  363.  It  is  contrary  to  the  spirit  of  the  constitntuin 
and  laws  of  this  stete  to  detain  in  prison  any  person  who  is  unable,  by  ran- 
son  of  his  poverty,  to  pay  money  into  court:  Rifon  ▼.  KmffAerp,  99  Gsl  2S8L 
Imprisonment  under  bail  process  in  an  action  of  trover  is  not  *'  imprison- 
ment for  debt"  prohibited  by  the  stete  constitution:  HarrU  v.  Bridg€$t  57 
Ga.  407|  24  Am.  Rep.  496.  It  is  such  a  fraud  under  the  New  Jersey  oon- 
stitation  as  will  subject  a  person  to  imprisonment  for  debt  if  he  attampto  to 
fraudulentiy  defeat  Ids  creditor's  recovery  of  an  ordinary  debt  by  the  usual 
process  of  law:  Jfo  par(e  Clarke,  I  Spenc  648;  46  Am.  Dec  394.  A  statoto 
allowing  an  arrest  in  an  action  for  libel  does  not  violate  a  oonstitotiooal 
provision  that  ''there  shall  be  no  imprisonment  for  debt  except  in  cases  of 
fraud  "t  Moore  t.  Oreen,  73  N.  a  394;  21  Am.  Bap.  470.  See  also  JVsKt. 
iM6lml9Wand.  11|  82  Am.  Dso.  423;  and  i7«aA  t.  ^mvm  40  Kan.  SSL 
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tn  Tmnmua,  V5,} 

Onuo«A<noira. — A  OownAot  won  thb  PuBORin  wr  On  OoBroBAnov 
ov  «n  SfooK  ov  Ahothxb  iob  thb  PuBFon  ov  Bvablibc  It  w 
GoBTBOi.  AHD  Mabaob  th«  boiinen  of  Um  Uttor,  ihongh  both  ocrpo* 
rations  mn  ongaged  in  a  siinilar  buiiiOM,  is  against  pnblio  poU^.  and 
Toid.  Ko  rights  dopondont  npon  saeh  a  oontraot  eaa  bo  onforood  ia 
thisstato. 

C6BP0BATIOHB— Aobbbmbhts— Ultba  yiBis— AonoHS  n  FuBmnBAVOi 
OF. — If  an  agroemont  ii  made  whereby  tho  stook  of  one  oorporatioii  is 
to  bo  transferred  to  a  tmstoe  of  another,  and  the  purpose  of  tbo  tsaiiof sr 
of  stook  is  to  enable  tho  former  eorporation  to  obtain  tho  managomonl 
and  oontrol  of  the  latter,  and  it  is  part  of  the  agreement  that  tho  traat- 
feror  will  assame  and  disoharge  any  liabili^  that  may  arise  ont  of  os^ 
tain  pending  soits  against  tho  eorporation  whose  stook  is  transferred, 
and  tho  stock  is  transferred  pursuant  to  snoh  agreement,  and  tho  pur* 
shase  prioe  paid,  and  thereafter  an  action  is  brought  by  the  porohsstng 
eorporation  to  recover  for  the  failure  of  the  transferor  to  disohaige  tho 
liability  contraeted  against,  snoh  action  is  in  furtheranoo  of  the  original 
unlawful  and  Toid  oontraot,  and  cannot  be  sustained. 

OoBPOBATiov — ^A  Ck>irrRAcr  Ultba  Vibbs  in  the  proper  s^nse  Is  wholly 
Toid,  and  eannot  be  ratified  by  either  party,  because  it  oonld  not  haTO 
been  anthoriaed  by  either.  No  performanoe  on  either  aids  oaa  giTO  il 
falidity. 

Qreen  and  Shidd$^  for  the  Marble  Compan  j« 

IF.  O.  Kaifiy  for  Harvej. 

^^^  LuBTON,  J.  The  complainant  is  an  Ohio  oorporatton, 
and  was  organized  nnder  the  general  incorporation  law  of 
that  state,  *'for  the  purpose  of  cutting,  dressing,  manufao- 
turing,  selling,  and  disposing  of  marble,  stone,  slate,  granitSi 
and  other  substances,  with  such  other  incidental  and  neces* 
sary  powers  essential  to  carry  on  said  business."  This  com- 
pany, with  its  place  of  business  in  Cincinnati,  Ohio,  has 
acquired  the  entire  idsue  of  shares  made  by  a  Tennessee  in- 
corporation, engaged  in  a  similar  business  and  under  a 
similar  charter,  and  known  as  the  McMillin  Marble  Com- 
pany. Its  last  acquisition  of  shares  was  under  a  contract 
with  the  defendant,  who  was  president  of  the  Tennessee  com- 
pany, and  who  owned,  at  the  time  of  the  sale,  twenty-fits 
shares,  being  one-half  of  ^^^  the  entire  stock  of  the  com- 
pany. These  shares  he  conveyed  to  a  trustee,  selected  by  the 
purchasing  corporation,  for  its  use  and  benefit  The  con- 
sideration for  the  sale  was  the  payment  of  six  thousand  del* 
lars,  the  defendant  assuming  and  agreeing  to  personally  pay 
off  and  disoharge  one-half  of  all  liabUity  which  might  be 
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ilzed  upon  the  McMillin  Marble  Company  as  a  resnU  of  cer> 
tain  suits  against  that  company  then  pending  in  the  courts  of 
this  state. 

The  bill  alleges,  and  the  evidence  establishes,  that  the  com* 
plainant  company  has  been  compelled,  in  order  to  protect  the 
property  of  the  McMillin  Marble  Company,  to  pay  out  about 
the  sum  of  three  thousand  dollars  in  settlement  and  satisfac- 
tion of  the  claims  in  suit  at  time  of  its  contract  with  de- 
fendant. 

The  relief  sought  is  a  decree  against  defendant  for  one- 
half  this  sum,  being  the  proportion  he  agreed  to  pay  under 
his  agreement  of  sale. 

The  defense  is  that  the  contract  of  sale  to  the  complainant 
company  was  unlawful  and  void;  that  is  to  say,  that  the  pur- 
chase of  these  shares  was  outside  the  objects  of  its  creation 
as  defined  in  its  charter,  and  is,  therefore,  such  a  contract  as 
is  not  only  voidable,  but  wholly  void,  and  of  no  legal  effect; 
that  it  is  not  a  case  of  excessive  use  of  a  power  granted,  but 
that  no  power  whatever  was  conferred  to  deal  in  or  hold 
the  shares  of  another  corporation;  that  the  suit  is  one  upon 
a  void  contract  and  in  furtherance  of  it,  and  that  ^^®  it 
should  not  be  entertained  by  a  court  of  law  or  equity. 

"The  rule  in  the  United  States,"  says  Mr.  Green,  .the 
American  editor  of  Brice's  Ultra  Vires,  "is  that  a  corpora- 
tion cannot  become  a  stockholder  in  another  corporation 
unless  by  power  specifically  granted  by  its  charter  or  neces- 
sarily implied  in  it."  Green's  Brice's  Ultra  Vires,  91,  note  b, 
and  American  cases  cited. 

"A  corporation  has  no  implied  right  to  purchase  shares  in 
another  company  for  the  purpose  of  controlling  its  manage- 
ment; nor  may  a  corporation  hold  shares  in  another  company 
as  an  investment,  unless  this  be  the  usual  method  of  carrying 
on  its  own  proper  business.  A  corporation  must  carry  on  its 
business  by  its  own  agents,  and  not  through  the  agency  of 
another  corporation.  It  is  clear  also  that  a  corporation  has 
no  implied  right  to  speculate  in  shares,  unless  this  be  the 
kind  of  business  for  which  the  company  was  formed":  1 
Horawetz  on  Corporations,  sec.  481. 

The  evidence  shows  that  the  declared  purpose  of  complain- 
ant in  buying  in  the  shares  held  by  the  defendant  was  to 
•nable  it  to  manage  and  control  the  business  of  the  Tennessee 
eompany  in  the  interest  of  the  Ohio  company. 

There  is  no  pretense  that  it  had  any  express  power  to  pm^ 
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«hafle  fharas  in  another  eompanj,  and  it  ia  too  clear  ta  deed 
argQuieiit  or  further  citation  of  authority,  that  it  had  no  iiB> 
plied  authority  to  purchase  and  hold  sharee,  either  in  its  own 
^^  name  or  in  that  of  a  trustee,  for  the  purpose  of  controlling 
another  corporation.  That  theee  corporations  were  engaged 
in  a  similar  business  does  not  help  the  case.  The  purpose 
and  intent  in  granting  a  charter  is,  that  the  corporation  shall 
carry  on  its  buainess  through  its  own  agents,  and  not  through 
the  agency  of  another  corporation.  The  public  policy  of  this 
state  will  not  permit  the  control  of  one  corporation  by  an* 
other.  .Especially  is  this  true  when  a  foreign  corporation 
thus  undertakes  to  control  and  swallow  up  a  domestic  com* 
pany.  Such  control  of  one  corporation  by  another  in  a  like 
business  is  unlawful,  as  tending  to  monopoly. 

The  result  is,  that  this  purchase  of  shares  for  the  express 
object  of  controlling  and  managing  another  corporation  was 
sbra  tires^  and,  therefore,  unlawful  and  void.  Being  vud,  it 
was  of  no  legal  effect,  and  no  rights  result  from  it  enforceable 
by  or  through  the  courts  of  the  state,  when  such  aid  is  in* 
Toked  in  furtherance  of  the  unlawful  agreement. 

Bat  it  has  been  insisted  very  earnestly  by  the  able  and 
learned  counsel  for  complainant,  that  where  the  contract  has 
been  fully  executed  by  the  plaintiff,  the  defendant  should  not 
be  permitted  to  invoke  such  defense  to  a  suit  brought  to  com* 
pel  performance;  that  to  permit  such  a  defense  would  work 
bjustice,  and  enable  defendant  to  repudiate  his  liability  while 
holding  on  to  the  price  he  has  received.  There  are  cases 
where,  the  contract  being  ^^  fully  executed  on  both  sides, 
the  courts  in  the  interest  of  justice,  has  refused  to  aid  either  in 
obtaining  a  rescission:  Whitney  Arms  Co.  ▼•  farloio,  63  N.  Y« 
12, 20  Am.  Bep.  604,  is  one  of  this  class. 

So  there  are  cases  where  the  defense  of  vlira  vift$  has  not 
been  entertained  when  the  defect  was  in  the  mode  of  exe- 
euting  the  contract  or  in  the  power  of  the  agent. 

So  there  are  many  oases  holding  the  party  relying  upon  the 
defense  of  uLira  viret  to  an  accountability  for  the  benefits  re. 
eeived:  Green's  Brice's  Ultra  Vires,  717»  and  note  at  end  of 
chapter. 

Again,  there  are  cases  where  the  courts  have  refused  to  en- 
tertain suite  to  recover  property  from  corporations  which  is 
held  in  excess  of  charter  capacity.  In  such  oases  the  courts 
have  held  that  the  defect  in  power  could  not  be  set  up  in  a 
eeUateral  way,  and  that  the  state  only  could  complain  of  such 
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violation.  To  tbis  effect  were  our  own  eaeee  of  Borrow  ▼• 
NoikviOs  $U.  Tumpih$  Co^  9  Haxnplu  804,  and  HoUUU  ▼. 
Chieha$aw  Lodge^  87  Tenn.  668. 

The  qnesUoo  here  is  not  like  anj  of  these.  The  complafai* 
ant  sues  upon  its  contract,  and,  in  affirmance  of  it,  aeeka  te 
have  the  defendant  perform  an  agreement  which  sprang  from, 
and  was  collateral  to,  it  It  has  receiyed  the  shares  it  pnr* 
chased,  and  holds  on  to  them.  It  simply  asks  that  the  de- 
fendant be  fhrther  compelled  to  perform  his  contract  by 
contributing,  in  accordance  with  his  agreement,  his  proportion 
of  the  liability  paid  off  by  complainant  in  protection  of  the 
property  ^*^  of  the  McMillin  Marble  Company.  The  suit  is 
dearly  in  (nrtherance  of  the  original,  unlawful,  and  void  con- 
tract That  the  contract  has  been  executed  by  the  plaintiff 
does  not  make  it  lawful  or  entitle  it  to  an  enforcement  of  it 

This  proposition  was  very  plainly  put  in  PUtAurgh  etc  By. 
Oo.  y.  K0okuk  etc.  Bridge  Co.,  131  U.  8.  889,  where  it  was 
stated,  as  a  result  of  all  the  previous  decisions  of  that  court 
upon  this  subject,  ^  that  a  contract  made  by  a  corporation, 
which  is  unlawful  and  void  because  beyond  the  scope  of  its 
corporate  powers,  does  not,  by  being  carried  into  effect^  be- 
come lawful  and  valid;  but  the  proper  remedy  of  the  party 
aggrieved  is  by  disaffirming  the  contract,  and  suing  to  recover, 
as  on  a  quantum  meruit^  the  value  of  what  the  defendant  has 
actually  received.^' 

The  case  of  Central  Tranoportation  Co.  v.  PuUnum  Palaeo 
Car  Co.,  189  U.  S.  24,  is  an  exceedingly  interesting  oaae,  as  it 
involved  a  consideration  of  the  circumstances  under  which  a 
defendant  may  interpose  the  defense  of  ultra  virei^  notwith- 
standing full  performance  by  the  plaintiff. 

In  that  case,  the  Central  Transportation  Company  had 
leased  and  transferred  all  of  its  property  of  every  kind  to  the 
defendant  company,  which  was  engaged  in  a  similar  and 
competitive  business.  The  lessee  company  undertook  to  pay 
all  of  the  debts  of  the  lessor  company,  and  to  pay  to  it  anna- 
ally  the  sum  of  two  hundred  and  sixty-four  thousand  dollars 
for  a  term  of  ninety-nine  years.  Possession  was  taken,  ^** 
and  the  installments  paid  for  a  n^tD^^  ^^  years.  The  suit  was 
for  a  part  of  the  installment  for  t)^  ^ast  year  before  suit  The 
defense  of  ultra  vires  was  interp^^   ^    V^^  sxiBtained,  the  court 

holding  that  the  sale  was  unautv.^^^^j0^  ^^^  ^^  excess  of  the 

i^  for  the  plaintiff 
^^  Nvai  void|  beoause 


Not.  1882.]  Mabblb  Ca  «.  Habyst.  71 

mlira  vire$  and  against  public  policy,  yet  that,  liaTing  been 
folly  execated  on  the  part  of  the  plaintiff,  and  the  benefits  of 
it  Toceived  by  the  defendant  for  the  period  covered  by  the 
declaration,  the  defendant  was  estopped  to  set  op  the  invalid* 
ity  of  the  contract  as  a  defense  to  an  action  to  recover  the 
compensation  agreed  on  for  that  period. 

After  reviewing  its  own  decisions  upon  this  branch  of  the 
case,  that  coort  said: 

**  The  view  which  this  court  has  taken  of  the  question  pre- 
sented by  this  branch  of  the  case,  and  the  only  view  which 
appears  to  us  consistent  with  legal  principles,  is  as  follows: 
A  contract  of  a  corporation  which  is  tUtra  vire$  in  the  proper 
sense — that  is  to  say,  outside  the  object  of  its  creation  as  de- 
fined in  the  law  of  its  organisation,  and  therefore  beyond  the 
powers  conferred  upon  it  by  the  legislature — ^is  not  voidable 
only,  but  wholly  void,  and  of  no  legal  effect  The  oLjection 
to  the  contract  is  not  merely  that  the  corporation  ought  not  to 
have  made  it,  but  that  it  could  not  make  it  The  contract 
cannot  be  ratified  by  either  party,  because  it  could  not  have 
^**  been  authorised  by  either.  No  performance  on  either 
side  can  give  the  unlawful  contract  any  validity,  or  be  the 
foundation  of  any  right  of  action  upon  it  When  a  corpora* 
tion  is  acting  within  the  general  scope  of  the  powers  conferred 
upon  it  by  the  legislature,  the  corporation,  as  well  as  persons 
contracting  with  it,  may  be  estopped  to  deny  that  it  has  com- 
plied with  the  legal  formalities  which  are  prerequisites  to  its 
existence  or  to  its  action,  because  such  requisities  might  in 
fact  have  been  complied  with.  But  where  the  contract  is  bsp 
yond  the  powers  conferred  upon  it  by  existing  law,  neither 
the  corporation  nor  the  other  party  to  the  contract  can  be  es. 
topped,  by  assenting  to  it  or  by  acting  upon  it|  to  show  that 
it  was  prohibited  by  law. 

^  A  contract  ultra  inre$  being  unlawful  and  void,  not  be- 
cause it  is  in  itself  immoral,  but  because  the  corporation,  by 
the  law  of  its  creation,  is  incapable  of  making  it^  the  courts, 
while  refusing  to  maintain  any  action  upon  the  unlawful  con- 
tract, have  always  striven  to  do  justice  between  the  parties,  so 
fitf  as  it  could  be  done  consistently  with  adherence  to  law,  by 
permitting  property  or  money,  parted  with  on  the  faith  of 
the  unlawful  contract,  to  be  recovered  back,  or  compensation 
to  be  made  for  it  In  such  case,  however,  the  action  Is  not 
maintained  upon  the  unlawful  contract,  nor  according  to  its 
terms,  but  on  an  implied  contract  of  the.  defendant  to  retunit 
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or,  failing  to  do  that,  to  make  eompmsatioii  br  propeftj  m 
money  which  ^**  it  has  no  right  to  retain.  To  maintain  ioeh 
an  action  is  not  to  alBrm,  but  to  disaffirm,  the  nnlnwfid  con- 
tract '^  Central  TrantportaUon  Co.  y.  FMman  Palaeo  Oar  Ck, 
189  U.  8.  60. 

This  seems  to  us  to  folly  and  dearly  state  the  roleu  The 
passage  cited  by  connsel  from  Railway  Co.  y.  MeCartky^  96 
U.  8.  267,  **  that  the  doctrine  of  vlU*a  virm^  when  inyoked  but  or 
against  a  corporation,  should  not  be  allowed  to  preyail  when 
it  would  defeat  the  ends  of  justice,  or  work  a  legal  wrong,"  is 
misleading;  and,  if  literally  construed,  would  reaolt  in  an 
enormous  practical  extension  of  the  powers  of  corporations 

We  do  not  understand  that  a  result  required  by  adherenes 
to  the  law  would  be  either  unjust  or  a  legal  wrong.  The 
learned  judge  doubtless  intended  it  to  be  understood  that  tbs 
defense  would  be  a  legal  wrong  only  when  the  law  did  not  r^ 
quire  its  consideration  by  the  court. 

This  passage,  and  one  of  similar  character  in  San  AniUmio 
T.  Mehaffy,  96  U.  8.  312,  was  uncalled  for  in  the  oase  in 
which  it  was  used,  and  in  Central  Transportation  Co.  t.  PM- 
man  Palace  Car  Co.^  139  U.  8.  60,  was  oharacteriied  as  "a 
mere  passing  remark.'' 

To  sustain  this  suit,  as  now  presented,  would  be  in  affirm- 
ance and  furtherance  of  an  unlawful  and  yoid  contraot^  It 
ia  in  no  sense  a  suit  in  disaffirmance. 

Whether  complainant  could  tender  back  the  shares  r^ 
oeiyed,  and  maintain  a  suit  to  recoyer  the  money  paid  for  the 
shares  upon  an  applied  agreement  to  return  money  whieh  thi 
defendant  had  ^*^  no  right  to  retain,  is  a  question  not  pr^ 
•ented  upon  this  record. 

The  decree  dismissing  the  bill  must,  upon  the  grounds 
herein  stated,  be,  and  accordingly  is,  affirmed. 


OaarosATiom— UiABA  Vnos  ComaAon  Axa  Vom.— See  Hi*  wx^muM 
note  to  Brwmriek  Qa»  €tcOo,T.  United  Oai§ie.  OtKfd6  Am.  9t  Repu  SlNk 
Aote  of  a  corporatioD  done  in  ezoeu  of  tho  power  oonferred  bj  ite  ohartar 
tre  Toid,  in  that  they  cannot  direit  the  oorporation  of  any  right  in  or  to 
any  property  belonging  to^  its  JVtmeo  Texan  Land  Ofk  t.  M€Oomdek,  S6  Tez. 
416;  84  Am.  8t  Rep.  816,  and  note.  The  uUra  eiref  aote  of  oorporationi 
are  yoid:  Chkoffo  Oat  e(e.  Oo.  r.  Peoples  Oa§  etc.  Co.,  121  Bl.  630;  2  Am.  St. 
Bap.  124.  See  farther  Long  r.  Georgia  Pac  Rp.  Oo.,  91  Ala.  610;  94  Am. 
81  Rep.  931,  and  note,  and  Minere'  DUeh  Co.  ▼•  ZeUerUtdk,  87  GeL  643;  IS 
Am.  Dea  800,  where  the  general  mini  ea  to  the  validity  of  vftra  wirm  een- 
traoti  are  dieoneeed.  The  power  of  one  corporation  to  aoqaire  etook  in 
another  le  diecmeed  in  Denny  HoUl  Co.  t.  Bckram^  6  Waah.  134;  poe^  p^ 
130,  and  monographic  note^ 
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HOLDBB   V.   BaILBOAH. 

I>aAm^  OoHnunnn  ov  OAon  ov  Aonos  Amaw  Ow  ok.— A.  oMdi 
araating  a  oauM  of  aetioa  ia  Irnnt  of  a  widow;  aad  ia  OMi  ^«a  !■  aa 
widow,  of  tlio  ohlldraa  or  poioonal  roproooatativa  of  a 
lianefit  of  hio  widonriad  ohildfaB,  agUBOtoBO  ihraoi^ 
hia  doaih  roralted,  giTOt  tho  widow  tho  powor  to  nnnipfiiinin  hm  tail 
agaiaol  the  objootioa  of  tho  ehildroa  and  withoat  lot  or  hiadoraaoo  from 
any  oao,  and  aaoh  eompromiao  as  aho  aiaj  aiaka^  oithor  balota  or  aftar 
tho  bringing  of  tho  aait^  hiada  all  partioa  haviag  aaj  iatanal  la  tha 
aaaao  of  aetion. 

WiDow'a  RiOBT  TO  CoMFBOiUBa  Olaim  fom  DAtumm  fawltJBg  fraaa  tha 
doath  of  hor  hasband  indadoa  anthority  to  roooiTO  tho  aaa  agfoail  apoi^ 
and  ita  payment  ia  a  foil  aad  oomplato  itiafaotiao  of  tha  olaia^  aad  li 
bindiag  oa  tho  ohildron  aad  aait  of  kia  of  tho  daoadoalk 

EHiU  and  Alexander^  for  Holder. 

Oranbery  and  MarU^  EaU  and  Fogg,  and  J.D.B.D$  BmB^ 
fox  the  Railroad. 

^^*  Caldwxll,  J.  This  eauia  oomea  np  on  UIl  and  d#> 
nmrrer. 

Complainants  allege  that  W.  B.  Holder,  while  in  the  eni* 
ployment  of  the  Nashville,  Chattanooga  and  8t  Lonis  Rail- 
road Company  as  an  operative  on  one  of  its  trains,  was  killed 
by  and  through  the  negligence  of  said  company;  that  he  left 
surviving  him  a  widow  and  five  ohildren;  that  before  the 
filing  of  the  bill,  the  widow,  for  the  sum  of  twelve  hundred 
and  fifty  dollars,  compromised  and  settled  the  statute^  cause 
of  action  accruing  to  her  and  the  children  i^ainat  said  fail* 
road  oompany  for  the  wrongful  killing  of  the  husband  and 
father;  that  the  railroad  company  ^^^  had  paid  the  wh<de  of 
said  twelve  hundred  and  fifty  dollars  to  the  widow,  and  no 
part  thereof  to  the  children. 

Upon  the  facts  thus  alleged  complainants  further  allege, 
as  matter  of  law,  that  the  widow  and  children  of  W.  S. 
Holder  were  entitled  to  equal  shares  of  the  twelve  hundred 
and  fifty  dollars,  one-sixth  each;  that  the  widow  was  not 
authorised  to  receive  any  part  of  that  sum  except  her  one- 
sixth;  that  the  railroad  company  is  liable  to  the  children  far 
their  respective  shares  of  the  twelve  hundred  and  fifty  dollars, 
notwithstanding  its  payment  of  the  whole  sum  to  the  widow. 

The  bill  is  filed  in  the  name  of  the  ohildren,  by  next  friend, 
against  the  railroad  company  and  the  widow;  and  a  recovery 
is  sought  against  the  railroad  company  in  the  first  instance 
fnr  five-sixths  of  twelve  hundred  and  fifty  dollars. 
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Th«  nulroftd  oompan  j  denmrt  to  the  bill,  mud  for  oanao  of 
domurrer  sajs,  in  sobttanooi  that  tho  widow  had  foD  legal 
power  to  oontrd  the  right  of  aetion,  and  that  hanog  saoh 
power,  ihe  alao  had  the  power  to  reoeive  the  foil  aam  ef 
twelTe  handled  and  fifty  dollars  for  the  parties  entitled,  and 
that  the  pajment  to  her  was  therefore  a  foU  satisfimtJon  of 
its  liability. 

The  demurrer  was  sustained  and  the  bill  dismissed  aa  to 
the  railroad  company.    Complainants  appealed. 

At  the  oommon  law  the  widow  and  children  of  W.  I. 
Holder  would  have  bad  no  right  of  action  against  the  railroad 
company  for  wrongfully  taking  his  life.  The  right  of  aotioa 
which  he  had  for  the  injuries  negligently  inflicted  upon  his 
person  ^^*  would  have  been  extinguished  by  his  death  bat 
for  our  statute,  which  keeps  it  alivOi  and  provides  that  it 
^  shall  pass  to  bis  widow,  and  in  case  there  is  no  widow,  to 
his  children,  or  to  his  personal  representative  for  the  benefit 
of  his  widow  or  next  of  kin":  Code  (M.  A  V.),  see.  8190; 
Ea$t  T$nne$$$e  $tc.  Ry.  Co.  ▼.  LUly,  90  Tenn.  668;  Lavu9iU$ 
$tc.  R.  R.  Co.  V.  Pitt,  91  Tenn.  86. 

The  action  may  be  instituted  by  the  widow  or  by  the  ohil- 
dren,  if  there  be  no  widow,  or  by  the  personal  representative. 
The  widow  has  the  first  right  of  suit,  and  the  words  of  the 
statute  which  confer  upon  her  the  primary  right  to  sue  have 
been  held  to  give  her  the  power  to  compromise  her  suit  over 
the  objection  of  the  children,  and  without  let  or  hinderance 
from  anyone:  Code,  sees.  8180-8132;  Oreenle^  v.  JSotC  Tenr 
ne$8ee  etc.  Ry.  Co.,  5  Lea,  418;  Stepheta  v.  Railway  Oo^  10 
Lea,  448;  Webb  v.  Railway  Co.,  88  Tenn.  119;  KnoxvOU  sfe. 
R  R.  Co.  V.  Aeuff,  92  Tenn.  26. 

The  last-named  case,  though  holding  that  the  widow  has 
no  power  to  compromise  the  suit  of  the  personal  represents* 
tive,  distinctly  recognizes  her  right  to  compromise  her  own 
suit 

Having  full  power  to  compromise  her  pending  suit,  as  ad- 
judged in  the  Greenlee  and  Stephens  cases  just  cited,  the 
widow,  for  the  same  reason,  has  power  to  compromise  the 
whole  right  of  action  before  suit  is  brought,  as  is  alleged  to 
have  been  done  in  the  case  at  bar.  If  she  may  compromise 
1^*  her  suit  after  it  is  brought,  she  may  compromise  the  right 
of  action  before  suit  is  brought  This  is  too  manifest  to  admit 
of  elaboration. 

Complainants  conoede^  on  the  face  of  their  bill  and  by  the 


1>eo.  1882.]  HoLDSB  «•  RAn;»OAiib 

arsiinient  of  their  oaonBel,  that  Mrs.  Holder  had  aaiplo  poww 
to  make  the  eomproixuflo  oMUioned  in  the  bill,  and  that  it  la 
binding  on  all  pariiea  oonoemed.  They  diatinctly  recogniae 
the  Talidity  of  that  oompromisey  and  seek  to  enforoe  their 
righia  under  it;  but  they  contend  that  her  power  to  represent 
the  children  in  the  matter  ceased  when  an  agreement  had 
been  reached  as  to  the  amount  to  be  paid  by  the  railroad 
company;  that  she  had  no  power  to  receive  their  part  of  the 
money,  and  that  the  payment  to  her  was  therefore  inoperatiTe 
as  to  them. 

We  find  no  such  limitation  of  her  power  in  the  statnte. 
To  our  minds  it  is  clear,  under  the  facts  alleged  in  the  Ull 
and  the  authorities  herein  cited,  that  Mrs.  Holder  had  the 
legal  right  to  receive  for  those  entitled  the  whole  of  the  twelve 
hundred  and  fifty  dollars,  and  that  its  payment  to  her  was  a 
complete  satisfaction  of  all  demands  against  the  railroad  com* 
pan  jr.  The  power  to  compromise  the  statutory  right  of  action 
for  all  persons  concerned  carried  with  it,  as  a  necessary  con- 
aeqnence,  a  right  on  her  part  to  receive  for  them  the  r/hole 
sum  stipulated  in  the  compromise.  If  the  fact  that  the  stat* 
ntc  confers  upon  the  widow  the  first  right  .to  sue  authorises 
her  to  fix,  by  agreement,  the  aggregate  amount  to  be  paid  by 
>«•  the  wrongdoer  to  her  and  the  children,  it  also  authorises 
her  to  receive  that  amount  for  herself  and  them.  Her  bona 
fide  compromise  binds  the  children,  and  her  bona  fide  receipt 
of  the  money  paid  under  the  compromise  likewise,  and  for 
the  same  reason,  binds  them.  In  the  one  instance,  as  in  the 
ctner,  the  widow's  priority  of  right  to  sue  justifies  her  repre- 
sentation of  all  the  beneficiaries,  herself  and  her  children. 

It  is  said  that  to  allow  the  widow  to  receive  the  whole  of 
the  compromise  money  is  to  endanger  the  interests  of  the 
children  therein.  That  may  be  true;  yet  we  think  the  statute 
capable  of  no  other  reasonable  construction. 

The  right  of  the  widow  to  receive  the  money  after  compro- 
mise is  no  more  perilous  to  the  children  than  her  right  to 
make  the  compromise  agreement  in  the  first  instance.  If  in 
either  respect  the  legislature  has  not  sufficiently  guarded  the 
interests  of  the  children,  or  has  conferred  too  much  power  on 
the  widow,  the  defect  is  curable  by  legislative  amendment^ 
not  by  judicial  construction. 

What  the  relative  and  respective  interests  of  the  widow  and 
children  in  the  twelve  hundred  and  fifty  dollars  are  cannot 
properly  be  determined  in  the  present  aspect  of  this  case» 
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Th«  claim  of  tbe  childien  in  their  bill  that  eaeli  of  Umoi  ii 
tntitlad  to  an  aqnal  share  with  the  widow  is  not  pat  in  iaane 
bjr  the  demurrer;  and,  besides,  the  question  is  one  in  wluoh 
the  railroad  company  has  no  interest 
AflSrm,  with  costs.  

The  aaaa  of  KmaaM$  etc  S,  R  O^w,  Aemf^  92  Tana.  <6»  nfmrrmd  to  fa 
tlM  {»inoip«l  oMe,  wm  an  action  brought  by  the  administrator  of  »  daof  and 
dumb  man  wbo^  while  walking  on  the  track  of  a  railroad  oompaay,  waa  nm 
OTcr  and  killed  by  one  of  ita  oonatmction  trains.  Tho  nilroad  oonpoay 
filed  a  plea  of  accord  and  satiafaotion  averring  that  on  December  J^  ISSOl 
about  Ato  weeks  after  the  oommencement  of  the  aotion,  the  defoDdaat  bad 
paid  to  the  widow  of  the  decedent  one  hundred  dollars,  which  she  had  m> 
cepted  in  fall  satisfaction  of  all  the  claim  and  demand  both  of  hereelf  and 
her  children  existing  against  the  defendant  by  reason  of  tho  killing  of  her 
hnsband.  The  conrt,  while  admitting  that  the  widow,  had  she  first  brought 
an  action,  had  the  right  to  oompiomise  it  as  she  pleased,  denied  that  this 
right  oontinaed  to  exist  after  the  action  had  been  brought  by  the  adminis- 
trator. The  provisions  of  the  oode  of  Tennessee  construed  in  this  oaae  and 
also  in  the  principal  case  are  sections  319(\  3181,  and  SlSS;  which  In  anb* 
stance  declare  that  the  right  of  action  which  a  person  who  dies  from  iajnxisa 
receiTed  from  another,  or  from  the  wrongful  action  or  omission  of  nniothsr, 
would  haTc  bad  against  the  wrongdoer  in  ease  death  had  not  ensned  shall 
pass  to  his  widow,  and  in  case  there  is  no  widow,  to  his  ohildren,  or  to  hk 
personal  representative  for  the  benefit  of  his  widow  or  next  of  kin,  free  from 
the  clainu  of  creditors;  that  the  action  may  be  instituted  by  the  p— ^i?«*| 
representative  of  the  decedent,  but  if  he  decline  it,  the  widow  and  ohildrHi 
may,  without  his  consent,  use  his  name  in  bringing  and  proseonting  the  ani^ 
or  that  the  aotion  may  also  be  instituted  by  the  widow  in  her  own  nnnia^  oi^ 
if  there  be  no  widow,  by  the  children. 

Dkath— RsLSABi  OF  RioBT  TO  BuM  voR  IivjURisi  RnoLTiin}  nr.— A 
relea««  of  damages  resulting  from  injuries,  giren  by  the  party  injured,  who 
might  hare  maintained  an  action  therefor,  precludes  any  rsooray  vpoa  Us 
subsequent  death  by  his  personal  reprenentatiTcai  Priot  T.  BidUmmd  eCe. 
B.  R.  Cbw,  88  8.  C.  656;  26  Am.  St  Rep.  700,  and  note.  If  a  rarriring 
widow  of  an  intestate  fails  to  bring  an  action  for  injuries  negligently  inflicted 
upon  her  husband  by  another,  causing  his  death,  his  administntcr  nsny  hnmg 
such  suit  for  the  benefit  of  the  widow  and  ehildrent  If #66  t.  Maammn  0$^ 
88  Tenn.  119. 


Jan.  1888L]  Jacuom  i;.  Bahk.  81 

Jaoksok  V.  Bank. 

BAnxma— AooBPTAirca  bt  a  Bahx  of  a  Chiok  aad  a  promlM  to  paj  11 
•MModing  to  its  terms  sboald  be  inferred  from  the  reoelpt  and  the  r^ 
tootioQ  of  the  oheek  and  charging  its  amonnt  to  the  aooonnt  of  th« 
drawer,  who  has  saffioient  funds  on  deposit  to  meet  it^  if  ho  eabea* 
quently  reeogniaes  the  check  in  a  settlement  with  the  bank,  thoogh  it 
was  presented  to  the  bank  by  an  vnanthortaed  perton  and  paid  to  hioi 
<»ii  his  nnaothoriaed  indorsements 

A  Bakx  Patiho  a  Chbck  on  a  Foboxd  Ihdobsbmkit  of  the  names  ol  tha 
payoee  is  answerable  to  them  for  the  amount  thereof. 

UsAOX  om  OuvroM. — A  penon  oannot  by  proof  establish  a  nsaga  or  oostos 
which,  in  his  own  interest,  contraTones  an  establidied  rale  of  ooamercirt 


pBiHOirAi.  AHD  AoBirr — ^No  Authoritt  Will  Bb  Imflixo  Fxok  av  Sx> 

WKEBB  AUTHOUTT. 
PBIHCfPAL  ABD  AOBKT.— AtTTHOSITT  TO  IHDORSX  Ck>MMBBOIAL  PAnOI  Al 

Aqwkt  Of  THS  OwNSE  wiU  not  be  implied  from  some  other  ezprsss 
■nthority  unless  shown  to  be  strictly  neoossary  to  the  eomplete  ezeou* 
tion  of  the  express  power. 

PKE9€IPAL  and  AoiHT. — PoWKB  TO  IlfDOBSB  ABD  COLLKTT  A  KlOOTIABLl 

Ibstbumbbt  is  not  implied  from  the  possession  of  such  instrument  by 
one  claiming  to  be  agent  of  the  payee. 
Babk  Patibo  a  Chbck  to  Pbbsob  Other  Thab  thb  Pxbsob  to  whcsa 

order  it  is  made  payable  does  so  at  its  peril.  It  must  see  that  the 
^eck  Is  paid  to  him  upon  his  genuine  Indorsement. 

PUHGIPAL   ABB    AOBBT.^AUTHORITT    TO    RlOBITB    ChBOKS    IB    LiBV   OF 

Oabh,  in  payment  of  billa  in  the  hands  of  an  agent  for  ooUeotion,  doss 
not  anthoriae  the  agent  to  indorse  and  collect  the  cheeks. 
PanKSPAL  ABB  AoBBT. — A  Dbummbb  OB  OoMMXBOiAL  Teatklbb  smplojed 
to  sell  and  take  orders  for  goods,  to  collect  accounts,  sad  to  reoeira 
moneys  and  checks  payable  to  the  order  of  his  principal,  is  not  by  In* 
plication  authorised  to  indorse  such  principal's  name  to  such  ohseka» 

T.  O.  Lindf  and  Smith  and  DicHnsaUj  for  the  plaintiff. 
Murray  and  Fairbanks^  for  the  defendant. 

^**  J.  H.  HoLMAN,  B.  J.  The  complainants  were  wbol^ 
Bale  grocery  merchants  in  the  city  of  Nashville,  and  had  in 
their  employ,  as  a  traveling  salesman  or  drummer,  one  Qib* 
son.  Gibson's  doty,  under  his  employment,  was  to  iraTel 
through  the  countiy,  take  orders  from  retail  merchanto  iinr 
goods,  and  collect  the  bills  as  they  became  due. 

For  complainants,  Gibson  sold  a  bill  of  goods,  amounting 
to  two  hundred  and  twenty-eight  dollars  and  ninety  cents,  to 
J.  J.  Meadows,  of  Warren  county.  On  October  12,  1891,  be« 
lore  Meadows'  bill  became  due,  and  while  Gibson  was  still  in 
fhe  service  of  complainants,  he  proposed  to  Meadows  that,  if 
he  would  then  pay  the  bill,  he  would  be  allowed  a  disoonnt 
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of  two  per  cent.  To  this  Meadows  agreed,  and  gave  to  Gib- 
son his  check  on  ^^^  the  defendant  for  two  hundred  and 
twenty-four  dollars  and  thirty-nine  cents,  payable  to  the  order 
of  Jackson,  Mathews,  and  Harris.  In  the  face  of  the  check 
was  inserted  the  statement  that  it  was  "  in  full  of  account  to 
date." 

Upon  the  back  of  the  check  Gibson  indorsed  the  names  of 
complainants,  "  Jackson,  Mathews,  and  Harris,  by  Gibson," 
and  presented  it  to  the  defendant  bank,  where  it  was  paid  to 
him  by  the  cashier,  and  charged  against  the  deposit  account 
of  Meadows.  Gibson  failed  to  pay  over  or  account  to  com- 
plainants for  this  money. 

Complainants,  having  learned  that  Gibson  had  collected 
other  money  due  them,  and  failed  to  account  for  it,  ordered 
him  in,  and  discharged  him.  Gibson  absconded.  Subse- 
quently, complainants  sent  to  J.  J.  Meadows  a  statement  of 
bis  account,  requesting  payment.  Meadows  replied  that  he 
had  paid  the  account  to  Gibson  by  giving  him  a  check  on  the 
defendant  bank,  and  had  settled  with  the  bank,  and  took  up 
the  check.  Complainants  demanded  of  defendant  payment 
to  them  of  the  check,  which  was  refused. 

Complainants  filed  their  bill  to  hold  the  bank  liable,  and 
to  recover  the  amount  of  the  check,  alleging  that  Gibson  had 
no  right  to  indorse  complainants'  name,  and  that  the  pay- 
ment of  the  check  to  him  was  unauthorized. 

The  defendant  answered,  stating,  in  substance,  that  Gibson 
was  authorized  to  indorse  complainants'  name  to  checks  and 
secure  the  money  thereon;  that,  if  not  expressly  empowered, 
he  was  by  implication  ^^^  authorized  so  to  do;  that  Gibson, 
while  in  complainants'  service,  had  frequently  received  checks 
payable  to  complainants,  indorsed  complainants'  name,  and 
secured  the  money  thereon,  and  that  these  acts  of  Gibson 
were  known  to  and  had  been  ratified  by  the  complainants; 
that  they  were  estopped  from  denying  his  authority;  and  that 
it  was  inequitable  for  complainants  to  undertake  to  visit  the 
consequences  of  their  own  negligence  and  misplaced  confi- 
dence upon  respondent. 

The  chancellor  was  of  opinion  that  it  would  be  inequitable 
to  visit  the  loss  of  the  Meadows  check  upon  the  defendant^ 
and  dismissed  the  bill.    Complainants  have  appealed. 

In  the  brief  of  counsel  for  the  defendant  it  is  insisted  that 
there  is  no  such  privity  between  the  complainants  and  the 
defendant  ms  will  authorise  the  bringing  of  this  loit;  that 
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where  a  check  is  made  payable  to  fhe  order  of  one  person, 
and,  upon  the  faith  of  a  forged  indorsement,  the  bank  pays  to 
another,  this  is  not  such  an  acceptance  by  the  bank  as  will 
make  it  liable  to  the  payee,  because  the  bank  did  not  accept 
the  check  for  the  payee,  nor  promise  him  to  pay  it,  but,  on 
the  contrary,  refused  to  do  so.  To  sustain  this  position,  the 
ease  of  First  N<U.  Bank  y.  Whitman,  94  XT.  S.  843,  is  referred 
to.  It  is  true  that  the  court,  in  that  case,  held  that  a  pay 
ment  to  a  stranger  upon  an  unauthorized  indorsement  doe 
not  operate  as  an  acceptance  of  the  check  so  as  to  authorize 
an  action  by  the  real  owner  to  recover  its  amount  as  upon  an 
accepted  ^^  check.  But  the  case  of  First  Nat.  Bank  v.  Whit'^ 
wum,  94  XT.  8.  843,  on  this  point,  has  been  expressly  dissented 
from  by  this  court,  and  we  do  not  now  regard  this  as  an  open 
question  in  this  state. 

In  the  case  of  Pickle  y.  Mute,  88  Tenn.  880, 17  Am.  St.  Rep, 
900,  it  was  decided,  in  the  opinion  of  a  majority  of  the  court, 
that  acceptance  of  a  bank  check,  and  promise  to  pay  it  in  ac* 
cordance  with  its  directions,  will  be  inferred  where  the  drawee 
bank  receives  and  retains  the  check,  and  charges  it  to  the 
account  of  the  drawer,  who  had  sufficient  funds  on  deposit  to 
meet  it,  and  subsequently  lifted  the  check  on  settlement  with 
the  bank,  although  the  check  may  have  been  presented  to  the 
bank  by,  and  the  money  paid  on  it  to,  an  unauthorised  per* 
ion. 

All  the  members  of  the  complainants'  firm  testify  that  Gib* 
son  had  not  been  empowered  to  indorse  the  firm's  name  on 
checks  received  in  payment  for  goods. 

Several  drummers  were  examined  as  witnesses  for  defend* 
ant,  to  prove,  and  a  majority  of  them  say,  with  some  qualifi- 
cation, that  it  is  the  usage  and  custom  of  traveling  salesmen 
and  drummers  who  are  empowered  to  collect  and  receipt  bills 
and  accounts,  to  indorse  the  name  of  their  principals  to  checks 
received  in  payment  for  goods,  and  it  is  insisted  that  by  im« 
plication  Gibson  'was  authorized  to  indorse  complainants' 
name  to  the  check,  and  receive  the  money.  We  do  not  think 
this  usage  or  custofn  sufficiently  proven,  nor  do  we  intimate 
an  opinion  that  such  a  power  can  be  inferred  from  ^'^^  usage 
or  by  implication.  A  person  cannot,  by  proof,  establish  a 
usage  or  custom  which,  in  his  own  interest,  contravenes  the 
established  commercial  law:  Vermilye  y.  Adam$  Express  Co^ 
21  Wall.  189. 

No  authority  will  be  implied  from  an  express  authority. 
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Whatever  powers  are  itrlellj  necessary  to  the  effectual  exer- 
cise of  the  express  powers  will  be  conceded  to  the  agent  by 
implication.  In  order,  therefore,  that  the  authority  to  main 
or  draw,  accept  and  indorse  commercial  paper  as  the  agent 
of  another  may  be  implied  from  some  other  express  aathori^, 
it  mast  be  shown  to  be  strictly  necessary  to  the  complete 
execution  of  the  express  power.  The  rule  is  strictly  enforced 
that  the  authority  to  execute  and  indorse  bills  and  notes  as 
agent  will  not  be  implied  from  an  express  authority  to  tranS" 
act  some  other  business,  unless  it  is  absolutely  necessary  to 
the  exercise  of  express  authority:  Tiedeman  on  Commercial 
Paper,  sec.  77.  Possession  of  a  check  payable  to  order,  by 
one  claiming  to  be  agent  of  the  payee,  is  not  prima  facie  proof 
of  authority  to  demand  payment  in  the  name  of  the  true 
owner:  Tiedeman  on  Commercial  Paper,  sec.  312.  A  bank 
is  obliged  by  custom  to  honor  checks  payable  to  order,  and 
pays  them  at  its  peril  to  any  other  than  the  person  to  whose 
order  they  are  made  payable:  Tiedeman  on  Commercial 
Paper,  sec.  481.  It  must  see  that  the  check  is  paid  to  the 
payee  therein  named,  upon  his  genuine  indorsement,  or  it  will 
remain  responsible:  PiekU  y.  JlfuM,  88  Tenn.  880;  17  Am.  St 
Rep.  900. 

^^^  An  authority  to  receive  checks,  in  lieu  of  cash^  in  pay- 
ment of  bills  placed  in  the  hands  of  an  agent  for  collection 
does  not  authorize  the  agent  to  indorse  and  collect  the  checks: 
Graham  ir.  United  States  Sav.  Inst,  46  Mo.  186;  1  Wait's  Ac- 
tions and  Defences,  284;  1  Daniel  on  Negotiable  Instruments^ 
sec.  294. 

The  indorsement  of  the  check  was  not  a  necessary  incident 
to  the  collection  of  accounts:  Oraham  v.  United  Stat69  Sat, 
Inst.,  46  Mo.  186. 

It  follows  that  a  drummer  or  commercial  traveler,  em- 
ployed to  sell  and  take  orders  for  goods,  to  collect  accounts, 
and  receive  money  and  checks  payable  to  the  order  of  his 
principal,  is  not,  by  implication,  authorised  to  indorse  such 
principal's  name  to  such  checks. 

No  equitable  considerations  can  be  invoked  to  soften  seem- 
ing hardships  in  the  enforcement  of  the  laws  and  rules  fixing 
liability  on  persons  handling  commercial  paper.  These  laws 
are  the  growth  of  ages  and  the  result  of  experience,  having 
their  origin  in  necessity.  The  inflexibility  of  these  rules  may 
occasionally  make  them  seem  severe,  but  in  them  is  found 
general  security. 
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The  decree  of  the  chancellor  in  rerened,  and  a  decree  Id 
fitTor  of  complainants  against  the  defendant  will  be  entered 
here  for  the  amount  of  the  Meadows  check,  with  interest  ftom 
date  of  filing  the  bill,  and  the  costs. 
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e.  Iron  Ca  t.  Tudter,  48  Ohio  St  41;  29  Am.  St.  Bepi  688^  and  aote  witk 

ooUeoted;  AiMnttm  y.  TrueadeO,  127  N.  Y.  23a 
Bavks — ^PATMnrr  ow  Foeokd  Chxgkb  bt.— A  bank  pajing  a  forgsd  alMak 
does  so  at  ita  own  peril:  Janin  ▼.  I^Muiofi  «te.  Batik,  92  OU.  14;  27  Am.  8k 
Bop.  82,  and  nota»  and  see  the  extended  note  to  Fwpi£%  Bank  t.  FnmkBm 
Bank,  17  Am.  St.  Bepu  889;  and  Fnemam  t.  ^osoaaoA  BamkOe,  Oa,  8S  Ga. 
252. 

Ghbokb — AcoiFTAiras  sr  Bavk,  Whxh  Impubo.— The  acoeptaaea  ef  a 
bank  check  and  assent  to  the  payment  thereof  may  be  inferred  from  proof 
el  the  faet  that  the  bank  received  and  retained  it  when  prsaeated,  and  sabsa- 
qvently  charged  the  cheek  to  the  aoooont  el  the  drawar:  PkiU  t.  Mme,  S8 
Tenn.  S80;  17  Am.  St.  Bepu  90(^  and  note;  Waston  v.  Lamh,  190  Ind.  514| 
16  Am.  St.  Rep.  342,  and  note;  Ameriean  BoBckangt  NaL  Bank  t.  Oftffg,  188 
BL  596;  32  Am.  St.  Bep.  171,  and  note. 

AOKNCT— AUTHORITT  TO  BlOBIYB  A  ChBOK  PaTABLB  TO  ObDSB  iMTLnS 

■o  Adthoritt  to  Irdoksb  it  in  the  name  of  the  payees  or  to  oolleet  it  with* 
ent  sooh  indorsement:  FkUe  r.  Muse,  88  Tenn.  880;  17  Am.  St.  Bepw  900» 
and  noio}  note  to  Btmk  r.  Behrm^  42  Am.  Dee.  ML  Sea  also  the  asteadad 
note  to  Hmakg  ▼.  Matkku,  47  Am.  Bap.  620. 


Thompson  v.  Baxtbb. 

(KTBniimBi;  tOBw] 

MmAVK^  Lnof  Law,  OoRnraconoH  oF.^Whila  a  meehaoM  %m  lew  fa 
larored  and  the  remedial  laws  for  ita  enforeemant  ahoald  ba  liberally 
eonatruedf  they  shonld  not  be  so  oonstmed  aa  to  inelada  petaona  aol 
amimerated  in  the  statnte. 

MaQHANicfB  liinr.— A  SuFBRTunro  AaoHiTSor  employed  to  disw  plau  and 
apeeification%  solicit  bids  for,  and  to  anperrise  the  eoustr actios  a(  a 
baildii^  la  not  entitled  to  a  lien  thereon  andar  tha  afeatote  aoaferrfag  a 
right  to  a  lien  on  all  persons  doing  any  portion  of  the  wori[,  or  famish- 
ing  any  portion  of  the  material,  in  the  eonstrootion  af  a  baasa  «r  other 
bnilding. 

BarihM  and  KeMe^  for  Thompsoiu 

/.  H.  AeUeHj  for  Baxter. 

H.  ParkSf  for  the  Insurance  Companj. 

•M  A.  D.  Bbioht,  S.  J.  The  defendant^  Baxter,  the  theo 
owner  of  the  lots  described  in  the  pleadings^  employed  plaio* 
tiffy  ThompsoQ,  as  sopervising  architecti  to  draw  plans  speci- 
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ficationSi  lolioit  bids  for,  '^  and  auperYifle  the  ooDBiroction 
of  the  building  and  erection  of  the  hoaee  on  the  same  knowo 
as  Baxter  Coart  and  Baxter  Court  Hotel.  The  complainant 
alleges  he  is  an  architect,  residing  in  Nashville.  He  now,  bj 
his  billy  alleges  that  he  is  entitled  to  a  mechanic's  lien  on  said 
house  and  lot  for  his  services,  or  compensation  for  servicesi 
rendered  as  such  supervising  architect,  under  sections  2Tn 
and  2740  of  the  M.  and  V.  compilation  of  the  laws  of  Tennes- 


Section  2739  provides:  *'  There  shall  be  a  lien  upon  any 
lot  of  ground  or  tract  of  land  upon  which  a  house  has  been 
constructed,  built,  or  repaired,  or  fixtures  or  machinery  fur- 
nished or  erected,  or  improvements  made  by  special  contract 
with  the  owner  or  his  agent,  in  favor  of  the  mechanic  or  un- 
dertaker, founder  or  machinist  who  does  the  work,  or  auj 
part  of  the  work,  or  furnishes  the  materials,  or  any  part  of 
the  materials,  or  puts  thereon  any  fixtures,  machinery,  or 
material,  either  of  wood  or  metal." 

Section  2740  provides:  ''  The  benefits  of  section  2739  shall 
apply  to  all  persons  doing  any  portion  of  the  work,  or  furnish- 
ing any  portion  of  the  material  for  the  building  contemplated 
in  said  section." 

The  mechanic's  lien  is  favored  by  the  legislature,  and 
should  not  be  hazarded  by  niceties  in  its  enforcement:  Burr  v. 
Grave8f  4  Lea,  657. 

However,  the  law  is  strict  in  its  requirements  that  the 
claimant  shall  make  it  to  clearly  appear  that  he  has  a  lien; 
but  when  that  appears,  the  ^^  remedial  laws  for  its  enforce- 
ment are  to  be  liberally  construed:  Kay  v.  Smithy  10  Heisk. 
43;  LtUer  v.  Cobb,  1  Coldw.  628;  Alley  v.  Lanier,  1  Coldw. 
541;  McLeod  v.  CapeU^  7  Baxt.  199;  Dunn  v.  McKee,  5  Sneed, 
658. 

This  lien  is  purely  statutory,  and  unknown  to  the  common 
law.  Only  those  enumerated  and  embraced  in  the  statute 
are  entitled  to  the  lien.  A  liberal  construction  of  the  me- 
chanic's lien  law  does  not  mean  that  they  shall  be  liberally 
construed  in  embracing  or  including  others  than  those  enum- 
erated in  the  statutes.  It  must  clearly  appear  that  the  claim* 
ant  has  a  lien.  No  one  is  entitled  to  a  lien  unless  the  statute 
includes  him  or  them.  They  are  not  to  be  included  by 
strained  construction.  Unless  the  statute  gives  the  lien,  the 
party  has  none. 

Now,  does  the  statute  embrace,  include,  or  give  this  lien  to 
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•  supervising  arohitectf  Is  ho  a  meohanio,  nnderUksr, 
founder,  machinist  or  oontractorr  Has  he  done  any  work  in 
building  the  house?  Has  he  famished  the  material,  (v  any 
pari  thereof,  or  has  he  pat  in  any  fixtares,  machinery,  or 
material,  either  of  wood  or  metal?  We  think  not  A  super- 
▼iaing  architect  is  not  a  mechanic,  nor  is  he  a  contractor  in 
the  sense  of  the  statute.  He  simply  draws  plans,  makes 
estimates,  solicits  bids,  and  supervises  the  erection  of  tht 
building.  The  statute  clearly  does  not  embrace  or  include. 
Bupervising  architects.  It  makes  no  provisions  for  him*  It 
does  not  give  him  this  lien,  and  hence  the  courts  cannot 

We  have  been  referred  to  a  number  of  cases  *^  from  other 
states,  some  holding,  under  their  statutes,  that  a  supervising 
architect  has  this  lien,  others  holding  the  contrary.  The 
weight  of  authority  and  the  reasoning  seems  to  be  that  a 
supervising  architect  has  not  this  lien.  But,  be  this  as  it 
may,  we  hold  that  under  our  statutes  he  has  no  lien  upon  the 
bouse  or  lot  as  supervising  architect  The  chancellor  decreed 
differently.  In  doing  so  we  think  he  was  in  error,  and  the 
decree  declaring  and  decreeing  the  lien  is  reversed,  and  the 
attachment  discharged. 

Complainant  insists  that  in  the  event  that  the  court  should 
hold  that  he  was  not  entitled  to  his  lien,  that  he  is  entitled 
to  haye  the  deed  set  aside  from  Baxter  and  wife  to  Baxter 
Court  corporation  for  fraud,  etc.,  and  property  sold  to  satisfy 
his  decree,  he  having  sought,  by  his  bill,  an  attachment  on 
this  ground  as  well  as  to  enforce  mechanic's  lien,  eta  There 
was  no  decree  by  the  chancellor  on  this  feature  of  the  attach- 
ment,  nor  is  there  any  appeal  by  complainant  for  his  failure 
to  do  80,  nor  is  there  any  proof  in  the  record  of  this  fraud 
etc  The  whole  case  on  the  attachment  seems,  by  the  ohan* 
cellor  and  all  parties,  to  have  proceeded  upon  the  theory 
alone  as  to  whether  complainant  had  a  lien  as  superyising 
architect 

The  decree  of  the  chancellor,  as  modified  herein,  will  be 
affirmed.  * 

The  complainant  will  pay  the  costs  of  the  appeal 

*M  LuBTON,  C.  J.,  dissenting. — ^I  am  constrained  to  dis- 
sent While  section  2739  enumerates  the  persons  entitled  to 
the  lien,  yet  section  2740  extends  the  lien  to  **all  persons 
doing  any  part  of  the  work."  There  is  no  limitation  by 
enumeration.  If  the  complainant  did  ''any  part  of  the  work," 
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he  if  within  the  extension  of  the  act.  Neithtf  ie  then  anj 
limitation  to  thoee  doing  actual  manaal  work,  as  tha  laying 
of  brick,  the  joining  of  wood,  the  cutting  of  atone.  Tiie 
^  boss/'  or  ^*  foreman,"  under  a  contractor  or  Buboontract<v» 
whose  business  it  was  to  oversea  and  direct  ihe  labor  of 
others,  would  be  secured  as  a  person  ^employed  by  sneh 
contractor,"  ^tc.,  and  entitled  to  the  benefit  of  the  lien  jaii 
as  much  as  a  carpenter,  bricklayer,  or  hodcarrier,  though  he 
did  not  personally  do  any  of  these  things.  The  arehitaot 
employed  to  draw  plans,  and  supervise  the  erecticm  of  the 
building,"  is  a  person  doing  "a  part  of  the  work,"  just  as 
clearly  as  the  laborer  whom  he  supervises.  The  proof  shows 
that  Thompson,  personally  by  day  and  by  night,  supervised 
this  work,  and  I  think  him  within  the  statute. 


MaoBANio*!  Lnff-^RiOBT  or  AaoHiracT  to  TiTir  TTninr  ■  mnnlitniiri 
Iks  law  giving  a  lien  to  any  person  who  shall  perform  labor,  eta,  a  saper* 
rising  architect  may  eoforoe  a  lien:  Stryher  r.  Cauidp,  76  N.  Y.  60;  98  An. 
Bep.  202;  and  extended  note;  Gardner  r.  Ledt,  snpremo  oonrk  of  Tiffin  nfols, 
Mttrch  2S,  1898.  la  Illinois  the  statnte  givea  an  arehitaot  no  lien  for 
iog  books  and  making  settlements  with  tho  oontraotors  engaged  in  the 
lion  of  bnildings,  nor  to  an  arohiteot  who  snpeirises  the  improvement  of  the 
grounds  and  aooessoriees  Adler  t.  Wcrid^s  sie.  SxpoMom  Oou,  1S5  CL  S7IL 
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MvjnoirAL  Oobposatioiis  Aas  Liabls  Oslt  soa  chi  Aasnos  ev  Baa* 
SORABU  Caution  akd  Sku^l  in  the  exeontion  of  work,  and  their  ofll« 
oers  oannot  lawfully  oontract  to  bind  them  beyond  this  without  nTprnn 
oharter  authority.  Therefore,  so  much  of  a  oontraot  purporting  to  be 
executed  by  a  city  as  stipulates  that  it  will  have  a  sewer  ao  oonstmetod 
with  a  suitable  ralTe  as  will  prevent^  in  ease  of  high  fUed%  tiie  flswieg 
baek  ef  water  from  theriTerthietti^  sneh  eewevt  ii  nftra  efcw^  and  eeid, 
because  its  effect  is  to  make  the  city  answerable  ae  insurer  a|punet  anj 
damage  to  result  by  reason  of  oyerflow  through  thia  Talre  and  pipe. 

If  a  Munioipal  Corporation  Enters  or  a  Ooktbaot  Wrioh  Is  Uunu 
ViRSB  such  contract  is  void. 

MuHioiPAL  OoBKMuunoN  CAViwr  AsBOKS  TiTAsnjTT  90A  liasuoaraa 
where  none  is  imposed  by  law. 

J.  Jf.  Ander$an^  for  the  appellant 

Whitman  and  OambU^  for  the  respondent. 

"*  SNODGRAsSy  J.    The  defendant  in  error,  by  joint  con- 
yeyance  of  its  members,  William  Sutherland  and  ***  Charles 
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A.  Graves,  in  deed  executed  Jane  16, 1888,  oonyeyed  to  pUbn 
tiff  in  error  a  right  of  way  through  their  lumber-yard  for  a 
■ewer  pipe,  to  drain  into  the  river  a  pond  lying  near  the 
property  of  Sutherland  A  Ca,  for  the  consideration  of  one 
handred  and  fifty  dollars,  and  the  further  consideration 
expressed  in  a  clause  of  the  deed  made  by  Sutherland  and 
Gkaves,  to  be  hereinafter  quoted,  which  deed  was  accepted  by 
the  city,  the  cash  consideration  paid,  and  the  pipe  laid  and  a 
Talve  constructed. 

The  terms  of  the  contract  were  expressed  in  the  deed 
leferred  to;  and  while  this  was  signed  only  by  the  vendors,  it, 
as  stated,  was  accepted  by  the  city,  and  is  therefore  as  obli- 
gatory as  if  signed  by  its  authorised  officers,  to  the  extent 
that  it  is  at  all  binding. 

The  clause  of  the  contract  out  of  which  the  present  contro- 
versy arises  is  as  follows: 

*^  It  is  further  agreed,  and  the  city  of  Nashville  binds  itself 
to  have  said  sewer  so  constructed  with  a  suitable  valve  as 
will  prevent,  in  case  of  high  rise  in  the  river,  the  flowing  of 
water  from  the  river  back  through  the  said  pipe  or  sewer  into 
the  lot  or  premises  of  said  Sutherland  and  Graves  to  their 
injury  or  damage. ** 

And  its  effect,  if  valid,  is  to  make  the  city  an  insurer  of  the 
property  of  the  conveyors  against  injury  or  damage  by  reason 
of  overflow  through  this  valve  and  pipe. 

The  city  laid  the  pipe  and  constructed  the  valve  in  the  fidl 
of  1888.  In  1890  an  unusually  high  <<^  rise  in  the  river 
oansed  an  overflow  through  the  valve  and  pipe,  and  sub- 
merged the  property  of  Sutherland  ft  Ca,  doing  them  much 
dami^.  The  present  action  was  instituted  by  them  to 
recover  damages  arising  from  breach  of  this  contract  The 
amount  claimed  was  $8,000.  There  was  a  verdict  for  $3,846^ 
$845  of  which  was  remitted,  and  judgment  rendered  for 
$8,000  and  costs.    The  city  appealed  in  error. 

The  court  charged  the  jury  ''that  if  the  board  of  public 
works  and  affairs  accepted  for  the  city  this  contract,  and  in 
parsnance  of  it  entered  upon  the  plaintiff's  premises,  and 
ooonpied  the  same  by  the  construction  of  said  sewer  or  drain, 
then  the  oity  will  be  bound  by  all  the  covenants  and  stipn* 
lations  of  the  contract'' 

He  refused  to  charge,  as  requested  by  plaintiff  in  erroft 
that  **  the  city  is  only  liable  for  such  negligence  as  is  imposed 
bj  laW|  and  the  officers  of  the  oity  cannot  bind  it  to  a  higher 
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degree  of  oare  and  skill  and  diligence  than  the  law  imposee. 
Before  the  city  can  be  bound  by  guarantee  of  its  officersi  they 
must  have  the  power,  under  the  charter  of  the  city,  to  biad 
the  city  by  such  guarantee.*' 

In  both  respects,  his  honor,  the  circuit  judge,  was  hi  error. 
It  was  within  the  power  of  the  officers  of  the  city  to  agree  to 
put  in  any  given  kind  of  sewer  and  valve  (had  they  done  so) 
as  part  consideration  for  the  grant  of  right  of  way;  but  they 
could  not,  in  the  absence  of  charter  ^^  power,  bind  the  city 
by  a  guarantee  that  they  or  it  would  put  in  such  pipe  or 
valve  as  would  prevent  overflow  to  the  injury  or  damage  of 
defendants,  and  thus  make  the  city  insurers  of  property 
against  such  injury. 

The  city  is  only  liable  for  absence  of  reasonable  care  and 
skill  in  the  execution  of  such  work,  and  its  officers  cannot 
lawfully  contract  to  bind  it  beyond  this  without  express 
charter  power  not  claimed  or  shown  in  this  record  to  exist 

The  first  proposition  is  well  settled  everywhere,  and  specially 
in  this  state:  Hutmb  v.  Mayor  etc.y  1  Humph.  403;  84  Am. 
Dec.  657;  NashrnUe  v.  Brown^  9  Heisk.  6;  24  Am.  Rep.  289; 
Horton  v.  Mayor  ete,^  4  Lea,  49;  40  Am.  Rep  1.  And  the 
second  follows  as  a  matter  of  course.  But  this,  while  not 
heretofore,  as  far  as  we  are  able  to  find,  expressly  adjudged 
in  this  state,  has  been  elsewhere  settled,  and  the  principle  is 
a  sound  one. 

The  theory  on  which  it  is  founded  is  thus  stated  by  Mr. 
Dillon: 

'*  In  determining  the  extent  of  the  power  of  a  municipal 
corporation  to  make  contracts,  and  in  ascertaining  the  mode 
in  which  the  power  is  to  be  exercised,  the  importance  of  a 
careful  study  of  the  charter  or  incorporating  act  and  of  the 
general  legislation  of  the  state  on  the  subject,  if  there  be  any, 
cannot  be  too  strongly  urged.  Where  there  are  express  pro* 
visions  on  the  subject,  these  will,  of  course,  measure,  as  Car 
as  they  extend,  the  authority  of  the  corporation.  The  power 
to  make  contracts,  and  to  sue  and  to  be  sued  thereon,  ***  is 
usually  conferred  in  general  terms  in  the  incorporating  act. 
But  where  the  power  is  conferred  in  this  manner,  it  is  not  to 
be  construed  as  authorizing  the  making  of  contracts  of  all 
descriptions,  but  only  such  as  are  necessary  and  usual,  fit 
and  proper,  to  enable  the  corporation  to  secure  or  to  carry 
into  effect  the  purposes  for  which  it  was  created;  and  the 
extent  of  the  power  will  depend  upon  the  other  provisions  of 


MiircU,  1693.]      Nashvills  ••  Suthbbland  ahd  Co.  91 

the  charter  preBcribing  the  matters  in  respect  of  which  the 
corporation  is  authorized  to  act.  To  the  extent  necessary  to 
execute  the  special  powers  and  functions  with  which  His 
endowed  by  its  charter  there  is,  indeed,  an  implied  or  inci- 
dental authority  to  contract  obligations,  and  to  sue  and  be 
med  in  the  corporate  name":  Dillon  on  Municipal  Corpora- 
tiona,  sec.  443. 

As  to  the  effect  of  vlira  vire$  contracts,  the  same  author 
adds: 

^The  general  principle  of  law  is  settled  beyond  controversy 
that  the  agents,  officers,  or  even  city  council  of  a  municipal 
corporation  cannot  bind  the  corporation  by  any  contract  which 
is  beyond  the  scope  of  its  powers,  or  entirely  foreign  to  the 
purposes  of  the  corporation,  or  which  (not  being  legislatively 
authorised)  is  against  public  policy.      This  doctrine  grows 
out  of  the  nature  of  such  institutions,  and  rests  upon  reason- 
able and  solid  grounds.    The  inhabitants  are  the  corporators; 
the  officers  are  but  officers  or  public  agents  of  the  corporation. 
The  duties  and  powers  of  the  officers  or  *^^  public  agents  of 
the  corporation  are  prescribed  by  statute  or  charter,  which  all 
persons  not  only  may  know,  but  are  bound  to  know.     The 
opposite  doctrine  would  be  fraught  with  such  danger  and  ao- 
.    companied  with  such  abuse  that  it  would  soon  end  in  the  ruin 
of  municipalities  or  be  legislatively  overthrown.    These  con- 
siderations vindicate  both  the  reasonableness  and  necessity 
of  the  rule  that  the  corporation  is  bound  only  when  its  agents 
€fr  officers — by  whom  it  can  alone  act,  if  it  acts  at  all — keep 
within  the  limits  of  the  chartered  authority  of  the  corpora- 
tion.   The  history  of  the  workings  of  municipal  bodies  has 
demonstrated  the  salutary  nature  of  this  principle,  and  that 
it  is  the  part  of  true  wisdom  to  keep  the  corporate  wings 
clipped  down  to  the  lawful  standard.    It  results  from  this 
doctrine  that  contracts  not  authorized  by  the  charter  or  by 
other  legislative  acts — that  is,  not  within  the  scope  of  the 
powers  of  the  corporation  under  any  circumstances — ^arevoid; 
and,  in  actions  thereon,  the  corporations  may  successfully  in- 
terpose the  plea  of  uUra  virea^  setting  up  as  a  defense  its  own 
want  of  power,  under  its  charter  or  constituent  statute,  to  en* 
ter  into  the  contract":  Dillon  on  Municipal  Corporations,  sec 
467. 
In  section  458  of  same  work  he  says: 
"Agreeably  to  the  foregoing  principles,  a  corporation  can- 
not maintain  an  action  on  a  bond  or  a  contract  which  is  in- 
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valid;  as,  where  a  city,  without  aathority,  loaned  its  hondi 
to  a  private  company,  and  took  from  it  a  penal  bond,  condi* 
tioned  for  '^^  the  faithful  application  of  the  city  bonds  to 
payment  for  works  which  the  city  had  no  power  to  constmcl 
or  assist  in  constructing.  The  remedy  in  such  case  must  be 
in  some  other  form  ihan  in  an  action  to  enforce  the  contract. 
So,  a  contract  by  a  city  to  waive  its  rights  to  go  on  with  the 
laying  out  of  a  street  or  not,  as  it  might  choose,  is,  it  seems, 
against  public  policy;  and  it  is  void  if  it  amounts  to  a  sur- 
render of  its  legislative  discretion":  Dillon  on  Municipal  Cor^ 
porations,  sec.  468. 

See  also  case  of  Vanhom  y.  Des  Moines^  68  Iowa,  447;  50 
Am.  Rep.  750.  This  was  s  suit  brought  by  the  owner  of  a 
certain  building,  that  had  been  destroyed  by  fire,  against  the 
city  of  Des  Moines,  predicated  upon  the  neglect  of  Des 
Moines  Water  Works  Company  to  supply  sufiScient  water  to 
extinguish  the  fire.  It  appeared  in  this  case  that  the  water 
works  company  was  a  private  corporation,  with  which  the 
city  of  Des  Moines  had  contracted  to  furnish  its  fire  depart- 
ment a  certain  quantity  of  water,  and  said  water  company 
further  indemnified  the  city  against  all  damages  that  might 
result  to  it  by  reason  of  the  water  company's  negligence  in 
the  construction  and  operation  of  its  works. 

The  court,  after  discussing  the  general  liabilities  of  a  mu- 
nicipal corporation  for  its  failure  to  extinguish  fires,  and 
determining  that  there  was  no  such  liability,  proceeded  to 
consider  the  case  with  reference  to  the  contract  between  the 
city  *^  and  the  water  works,  and  on  this  branch  of  the  case 
said: 

*'  But  it  is  said  that  the  case  at  bar  is  peculiar,  in  this,  that 
the  city  took  a  contract  from  the  water  works  company  to 
protect  itself  against  all  actions  that  might  be  brought  against 
it  for  misfeasance  or  neglect  on  the  part  of  the  company. 
This  indemnity,  it  is  claimed,  gives  a  right  of  action  where 
otherwise  it  would  not  exist;  but  clearly  this  is  not  so.  In- 
demnification against  liability  must  always  be  regarded  as 
having  reference  to  existing  grounds  of  liability,  and  not  as 
serving  to  create  new  ones.  Besides,  the  city  could  not  asspme 
liability  for  negligence  in  cases  where  the  law  did  not  already 
impose  a  liability.  The  contract,  then,  must  be  construed  aa 
covering  cases  only  where  an  action  might  be  maintained 
against  the  city  independent  of  the  eontraef 
In  Bwhw  V.  Keokuk  Water  WorU,  79  Iowa,  419, 18  Am.  St 
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Rep.  377,  the  Vanhom  case  if  oited  and  approTed;  and  in 

thai  case  it  was  held  that  a  city  conld  not  assume  a  liability 

for  negJigence  where  none  was  imposed  by  law,  and  that  the 

contract  of  indemnity  must  be  regarded  as  having  reference 

to  existing  grounds  of  liability,  and  not  as  creating  new  ones. 

Another  case  inyolving  the  same  principle  is  Black  t.  Citjf 

of  Columbia,  19  8.  C.  412,  45  Am.  Rep.  785.    This  was  a  suit 

to  recover  damages  plaintifif  had  sustained  in  loss  of  his  house 

'^  by  fire.     It  was  claimed  by  plaintiff,  among  other  thingSi 

that  the  fire  was  the  result  of  the  defendant's  negligence  in 

failing  to  furnish  a  sufficient  supply  of  water,  as  it  had  con. 

tracted  and  agreed  to  do.     The  court  said: 

''If,  however,  we  consider  that  there  was,  as  alleged,  a  dis- 
tinct, express  contract  of  the  officers  with  the  plaintiff,  per* 
fionally  undertaken  to  insure  him  an  adequate  supply  of  water 
in  the  pipes  at  all  times  for  the  purposes  aforesaid,  it  does  not 
necessarily  follow  that  the  action  could  be  maintained  upon 
such  contract.  That  would  involve  another  question — whether 
the  officers  of  the  corporation  have  the  right  to  make  such  a 
contract  Doubtless  there  are  cases  in  which  a  contract  by  a 
municipal  corporation  will  be  implied  from  facts.  These, 
however,  arise,  for  the  most  part,  out  of  transactions  in  which 
the  corporation  itself  has  in  some  way  received  and  used  prop* 
erty  or  money  which,  ex  «quo  ei  hono^  does  not  belong  to  it. 
But  in  all  cases,  either  of  express  or  implied  contract  on  the 
part  of  the  corporation,  the  contract  cannot  be  enforced  against 
the  corporation  if  it  is  in  violation  of  the  charter  or  beyond 
the  scope  of  the  agency  created  by  it.  ^In  such  case  the  prin« 
ciple  of  respondeat  superior  does  not  apply,  but  the  alleged 
contract  is  nltra  vires^  and  void.  To  this  class  belongs  an 
alleged  contract  which  restricts  the  exercise  of  legislative  dis- 
cretion vested  in  the  municipality  or  its  officers  in  reference 
to  public  duties,  and,  upon  such  contract,  the  corporation 
*^  cannot  be  held,  either  in  special  or  general  assumpsit: 
Thoinas  v.  City  of  Richmond,  12  Wall.  849;  Dillon  on  Munic- 
ipal Corporations,  sees.  61,  872,  and  notes.  In  the  case  from 
Wallace,  notes  were  issued  by  the  city  of  Richmond  to  circu- 
late as  money,  in  contravention  of  law,  and  it  was  held  that 
they  could  not  be  recovered.  The  court  said:  *  Municipal 
corporations  represent  the  public,  and  are  themselves  to  be 
protected  against  the  unauthorized  acts  of  their  officers  when 
it  can  be  done  without  injury  to  third  parties.  Persons  deal- 
ing with  such  oflScers  are  chargeable  with  notice  of  the  powers 
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which  the  corporation  possesses,  and  are  to  be  held  responsible 
accordingly.  The  issuing  of  bills  by  such  a  corporation, 
without  aathority^  is  not  only  contrary  to  positive  law,  bat, 
being  ultra  viresj  is  an  abuse  of  the  public  franchise  which  has 
been  conferred  upon  it,  and  the  receiver  of  the  bills,  being 
chargeable  with  notice,  is  in  pari  delicto  with  the  oflBcers,  and 

should  have  no  remedy  against  the  corporation The 

protection  of  public  corporations  from  such  unauthorised  acts 
of  their  ofiScers  is  a  matter  of  public  policy,  in  which  the 
whole  community  is  concerned/  etc.  If,  as  alleged,  there 
was,  in  this  case,  a  contract  by  the  officers  of  the  city  insur- 
ing to  the  plaintiff  an  adequate  supply  of  water  at  all  times 
and  under  all  circumstances,  we  are  inclined  to  the  opinion 
that  it  was  a  contract  restricting  the  discretion  of  the  munio 
ipality  beyond  the  scope  of  the  charter,  and  if  actually  proved 
would  not  support  an  action  against  '^^  the  corporation." 

We  add  to  this  case,  concluding  the  citation  of  authorities 
on  the  point  in  issue,  the  admirable  comment  in  argument  of 
counsel  for  the  city,  which  concisely  and  accurately  ex* 
presses  the  view  of  the  court: 

'^As,  in  this  case,  it  was  held  as  the  law  itself  imposed  no 
liability  on  the  defendant  city  for  its  failure  to  supply  plain* 
tiff  with  water,  no  contract  that  its  officers  might  make 
could  charge  it  with  such  liability;  so,  in  the  case  at  bar,  it 
.  should  be  held  that,  as  the  law  binds  the  defendant  only  to  a 
careful  and  skillful  exercise  of  the  construction  of  its  sewers, 
and  does  not  impose  on  them  the  obligation  and  liability  ot 
an  insurer,  no  contract  that  its  officers  might  make  could  im* 
pose  such  liability. 

''That  a  municipal  corporation  cannot  and  should  not  be 
bound  by  an  ultra  vires  contract  is  a  proposition  that  is  well 
settled  by  authority  and  sustained  by  reason  and  justice. 
To  hold  otherwise  would  be  to  vastly  enlarge  the  authority  of 
public  agents,  and  permit  them  to  bind  a  municipal  corpora- 
tion by  contracts  absolutely  prohibited  by  law,  and  would 
thus  expose  the  public  to  evils  and  abuse,  that  the  limita^ 
tions  and  restrictions  thrown  around  corporate  officers  are  in- 
tended to  prevent.  On  the  other  hand,  there  is  no  hardship 
in  such  a  doctrine,  for  these  officers  are  public  officers,  whose 
*^*  rights  and  powers  are  fixed  by  law,  and  he  who  is  igno- 
rant of  them  is  ignorant  without  excuse." 

The  Board  of  Public  Works  and  Affairs  could  bind  the 
city  by  contract  so  far  and  no  further  than  it  would  have 
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Veen  \K>und  by  law,  that  is,  to  ordinary  skill  and  cars  in  the 
sxecutioa  of  the  work  agreed  to  be  done.  So,  as  is  well  said 
in  ihe  same  argument  of  counsel: 

**If  they  had  undertaken  to  indemnify  Sutherland  A  Ca 
against  loss  resulting  from  defendant's  negligence  in  the  exe- 
cution of  the  work,  this  would  have  been  yalid,  for  this  much 
Che  city  is  bound  by  law,  independent  of  any  contract  pro* 
▼ision;  but,  instead  of  limiting  the  city's  obligation,  as  fixed 
by  law,  the  board,  by  contract,  attempted  to  make  it  liable 
for  what,  in  the  absence  of  such  a  contract,  it  is  not  pre- 
tended it  could  have  been  held  liable. 

''The  inhabitants  of  the  city  of  Nashville — those  people 
who  live  within  the  corporate  limits — are  its  corporators. 
Their  liability  as  well  as  their  rights  are  fixed  by  law,  and  no 
more  can  the  agents  of  these  corporators  increase  their  lia« 
unties  than  they  can  deprive  them  of  their  rights. 

**Tbe  legislature  of  the  state  has  deemed  it  a  wise  policy 
to  charge  municipal  corporations  with  a  certain  liability.  All 
who  deal  with  these  corporations  are  bound  to  know  the  ex* 
tent  of  this  liability;  and  when  the  corporation's  agents 
exceed  it,  they  may  be  guilty  of  a  personal  wrong,  but  '^^ 
cannot  subject  the  corporation  they  represent  to  damages  on 
that  account." 

For  the  errors  indicated,  the  judgment  must  be  reversed, 
and  the  case  remanded  for  a  new  triaL  Defendants  in  error 
will  pay  costs  of  this  court 

MinnaPA&  OoaroaATXOS— Uunu  Virm  Aois  Ats  Vomt  Bl»9ett  v.  JTon- 
IoIm^  54  HL  249;  IS  Am.  Bep.  664;  Spmtr  t.  BkmdUird,  tS  Mioh.  886; 
ZoUmmm  v.  Aw  FnuieUeo,  90  Od.  OS;  SI  Am.  Daou  06^  and  eztendad  note; 
Gmi  V.  De$  Moine$,  19  Iil  199;  S7  Am.  Dea  423,  md  note;  Bcubnmdt  r. 
Jfff—hM,  18  Wis.  87;  80  Am.  Dea  718,  and  note.  The  doctrine  of  nftrs 
ito  m  i^ipUad  with  jcroater  ■triofeneM  to  mnnioipal  bodies  than  to  priyato 
eofpontUMi^  and  in  general  a  mvnioipel  corporatiea  ia  not  eeto|n^  from 
4tnjiag  tbo  Talidify  ef  a  ooatcaet  made  by  iti  offioen  when  there  hae  been 
■e  Mttbofi^  for  making  mob  s  oontnot:  Ntwberp  t.  Foast  87  liina.  141;  5 
Aat  Bt,  Bopw  880L  A  eontimot  made  by  a  mimioipal  oorporatioDt  althongb 
i*«  wirm,  m  not  illegal  if  not  piohibited  by  iti  oharteri  8L  LatdB  t.  DmM- 
Ma,  im  S8  Am.  St.  Bej^  7H  ^ad 
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G1TIZBN8*  Bank  v.  Kbndbiok,  Pbttub  &  Ga 

KnonABLI    IWMEUMMIfa,     ImOLTBllOT    OF    MAKIft   AHD   IviMMUB.— II 

botii  th«  mftkar  md  indoner  of  a  negotiable  io«trameiii  bocoiiM  ianl- 
Tout  and  assign  their  property  for  the  benefit  of  erediton*  the  boldir 
of  snch  paper  may  prove  the  whole  amount  thereof  againet  both  p«w 
tiea  at  the  eame  time,  and  reoeivo  from  eaeh  estate  the  foil  pro  rtUa  of 
that  amount,  provided  only  that  the  two  sama  to  received  nhall  in  a* 
ease  ezoeed  the  true  amount  of  the  debt. 

Abbiommknt  roB  tbb  Bbnetit  oy  CKmDrroBfl.^AN  Ihdobsxr  for  an  inaol- 
▼ent  debtor  is,  before  the  payment  of  the  debt,  entitled  to  prove  his 
elaim  as  such  indorser  against  the  estate  of  the  insolventi 

KnoTiABu  IK8TRUKBNT8— Indor8Bb*s  Riokt  TO  Equitablb  Safwr.— 
Indorser  for  insolvent  maker,  being  indebted  to  tneh  maker,  may  bring 
the  holder  of  the  paper  indorsed  and  the  maker  before  a  oourt  el 
eqnity  and  have  the  indorser's  debt  to  the  maker  applied  to  the  debt  of 
the  holder. 

Bqoitablb  SBTorr.-^The  right  of  aa  equitable  setoff  already  eirlating  by 
reason  of  the  insolvenoy  of  the  onditor  eannot  be  affeeted  by  hii 
assignment  of  his  assets. 

Houie  and  Merritt^  for  Citisens'  Bank. 

IL  H.  Bumey,  for  Eendrick,  Pettus  A  Ca 

Lgeeh  and  Savage^  for  Franklia  Bank. 

W.  M.  Danid,  T.  J.  Bailey,  A.  E.  Oamer^  and  J.  L.  Starh,  fer 
the  creditors  of  Eendrick|  Pettus  &  Go. 

*••  Caldwell,  J.  On  December  10,  1890,  Eendrick, 
Pettus  A  Go.  made  a  general  assignment  for  the  benefit  of 
creditors.  The  indebtedness  aggregated  about  two  hundred 
and  fifty  thousand  dollars,  and  the  assets  were  worth  about 
one-fourth  that  amount. 

On  the  same  day,  a  few  hours  later,  Franklin  Bank  also 
made  a  general  assignment  for  the  benefit  of  creditors.  Its 
liabilities  were  over  nine  hundred  thousand  dollars,  and  as- 
sets about  one-fourth  as  much. 

These  bills  were  filed  for  the  settlement  of  the  two  trusts. 

Without  going  much  into  detail,  the  legal  questions  pre- 
sented on  appeal  will  be  considered  in  order. 

1.  Franklin  Bank  was  bound  as  indorser  on  the  paper  of 
Kendrick,  Pettus  A  Go.  to  the  amount  of  about  seTenty-flvo 
thousand  dollars;  and  that  paper  was  secured  in  both  assign- 
ments  alike,  and  in  common  with  other  debts  of  the  assignors 
respectively. 

Each  holder  of  the  separate  pieces  of  paper  making  up  that 
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•eTenty-five  thousand  doUan  claimed  tb«  rigbt  to  proTO  hit 
debt  in  full  against  both  debton,  and  to  raoeive  fiom  each 
fond  a  full  pr9  rate  of  bis  whole  debt. 

^**  Franklin  Bank  and  its  assignees  denied  that  rigbt  in 
the  fall  sense  claimed,  and  contended  that  the  holders  of  such 
indorsed  paper  sboold  first  credit  their  debts  by  pro  rate  of 
the  fnnd  provided  by  the  principal  debtor,  and  then  reoeiTC 
pro  rata  on  balance  only  from  the  fnnd  of  the  indorser. 

The  chancellor  was  rigbt  in  sustaining  the  former  oonten* 
tion. 

Kendriii^k,  Pettus  ft  CSo.,  the  maker  of  the  indorsed  paper, 
seoured  that  paper  as  it  did  its  other  liabilities,  giving  pref- 
erence to  none.  Franklin  Bank,  the  indorser,  did  the  same. 
That  paper,  as  it  then  existed,  and  to  its  full  amonnt|  was 
provided  for  in  both  conveyances;  in  each  as  if  the  other  had 
not  been  made.  Two  securities  were  provided  for  the  holders 
of  that  paper,  while  only  one  was  provided  for  the  other 
creditors  of  the  respective  assignors.  Each  assignment  made 
equal  provision  for  each  beneficiary  therein  named,  without 
reference  to  any  other  security  that  be  might  have. 

Two  trust  funds  were  created,  and  tboee  entitled  to  partici* 
pate  in  the  one  or  the  other  were  named,  and  placed  upon  an 
equal  fitting.  It  was  hot  provided,  nor  contemplated,  that 
any  beneficiary  of  the  one  fund  should  receive  a  greater  or 
less  per  centum  of  bis  whole  debt  from  that  fund  than  any 
other  beneficiary  thereof  should  receive.  Those  who  were 
creditors  of  both  assignors  become  entitled  to  share  in  both 
funds;  having  two  debtors,  they  received  two  securities,  one 
of  which  they  ^^^  are  to  share  equally  with  the  other  credit- 
era  of  the  debtor  providing  it,  and  the  other  of  which  they 
are  to  share  equally  with  the  other  creditors  of  the  debtor 
]woviding  it. 

In  such  cases,  each  trust  should  be  administered  sepa- 
rately, and  such  fund  distributed  as  if  the  other  had  not  been 
created,  at  least  up  to  the  point  of  making  full  payment  of 
debts  entitled  to  participate  in  both.  Less  than  that  would 
be  unjust  to  those  having  two  debtors  and  two  securities. 

In  the  present  case  the  most  that  such  creditors  can  hope 
for  is  one^balf  ci  their  debts — one-fourth  under  each  assign- 
ment— ^while  others  will  receive  just  half  as  much  on  the 
dollar. 

It  seems  to  be  well  settled  that  if  both  maker  and  indorser 
oi  negotiable  paper  become  insolventi  and  voluntarily  assign 
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their  property  for  the  benefit  of  creditors,  as  in  this  case,  the  I 

holder  may  prove  the  full  amount  of  his  debt  against  both  I 

estates  at  the  same  time,  and  receive  from  each  a  fall  pro  nUa 
on  that  amount,  provided  only  that  the  two  sams  so  received 
shall  in  no  case  exceed  the  true  amount  of  the  debt.  Bach  is 
the  rule  in  Kentucky,  North  Carolina,  Michigan,  Pennsyl- 
vania, Wisconsin,  and  Massachusetts:  Ctiiiens'  Bank  t.  PoI- 
ienon,  78  Ey.  291;  Browi  r.  MsrchanUf  etc.  Bank,  79  N.  C. 
244;  Southern  Mich.  Nat.  Bank  v.  ByU$,  67  Mich.  296;  MiUer'o 
Estate,  82  Pa.  St.  118;  22  Am.  Rep.  764;  In  re  Meyer ^  78  Wis. 
615,  23  Am.  St.  Rep.  485;  Sohier  v.  Loring,  6  Gush.  £37. 

^^  We  have  been  able  to  find  no  case  holding  the  contrary 
upon  the  precise  facts  stated.  The  case  of  Bank  v.  Alexander^ 
86  N.  C.  352,  39  Am.  Rep.  702,  is  not  in  conflict.  It  i^oog- 
nizes  the  authority  of  Brown  t.  Merchante^  etc.  Bank,  79  N.  C. 
244,  and  makes  a  distinction  between  the  two  cases  npon 
their  different  facts. 

The  English  rule  is  stated  by  Mr.  Byles  as  follows:  '^  When 
accommodation  bills  are  in  the  hands  of  a  third  party,  for  a 
valuable  consideration,  he  may  prove  the  whole  of  each  bill 
upon  each  of  the  parties  to  it,  and  receive  dividends  as  far  as 
the  amount  due  to  him":  Byles  on  Bills,  870. 

2.  At  the  time  the  assignments  were  made  Eendrick,  Pet- 
tus  &  Co.  had  thirty*two  thousand  dollars  on  deposit  in  the 
Franklin  Bank.  In  its  answer  and  cross-bill,  the  bank  in- 
sisted  that  it  was  entitled  to  retain  that  deposit  as  indemnity 
against  what  it  might  have  to  pay  as  indorser  for  Eendrick, 
Pettus  &  Co.  on  the  seventy-five  thousand  dollars  of  commer- 
cial paper. 

That  right  was  denied  by  the  assignee  of  Eendrick,  Pettus 
A  Co.,  upon  the  ground,  mainly,  that  the  liability  of  the  bank 
as  indorser  had  not  been  ripened  into  a  debt  by  payment  of 
the  paper  indorsed. 

We  think  the  bank  dearly  entitled  to  the  indemnity, 
though  it  has  not,  in  fact,  paid  any  part  of  the  indorsed  paper, 
80  as  to  become  a  creditor  of  the  maker  in  the  full  sense. 
Payment  is  not  a  prerequisite  to  the  relief  sought  Liability 
to  ^^  pay  and  insolvency  of  the  principal  debtor  are  sofil* 
cient.    That,  without  more,  justifies  an  equitable  setoff. 

The  bank  must  pay  as  far  as  its  assets  will  go— that  is  in- 
evitable. In  fact,  it  has  conveyed  its  property  for  that  pur- 
pose, and  can  be  protected  against  certain  and  irretrievable 
loss  in  no  other  way  than  that  proposed  in  this  oase,  its  pria* 
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eipal  being  hopelessly  insolvent,  and  having  assigned  all  of 
its  property  for  the  benefit  of  general  creditors. 

An  indorser  for  an  insolveqt  maker,  being  indebted  to  that 
maker  by  reason  of  a  deposit,  or  otherwiidi  may  bring  the 
holder  of  the  paper  indorsed  and  the  maker  before  a  court  of 
equity,  and  have  the  indorser's  debt  to  the  maker  applied  on 
the  debt  of  the  holder. 

That  is  practically  what  the  bank  has  don^  in  this  case. 

The  fact  that  the  firm  of  Eendrick,  Pettos  &  Co.  assigned 
its  property  for  the  benefit  of  all  its  creditors,  and  that  the 
holders  of  the  paper  indorsed  by  the  bank  constitute  but  a 
small  part  of  those  creditors,  does  not  defeat  or  impair  the 
bank's  right  to  indemnity  from  the  fund  in  question.  In 
equity,  that  fund  was,  at  most,  an  asset  of  Eendrick,  Pettus 
A  Co.  only  to  the  extent  of  any  balance  thereof  that  might 
remain  after  adjustment  of  the  equitiesexisting  between  Ken* 
drick,  Pettus  &  Go.  and  the  bank.  Being  insolvent,  the 
depositor  had  no  power  to  transfer  its  claim  for  the  deposit, 
so  as  to  defeat  the  bank's  right  of  ^^^  retention  for  indem- 
nitor. Hence,  all  that  passed  by  the  assignment  of  the  d^ 
positor,  as  against  the  bank,  was  what  may  be  left  of  the 
thirty-two  thousand  dollars  after  the  bank  shall  have  been 
fully  reimbursed  for  all  payments  made  by  it  on  the  deposit- 
or's paper. 

It  would  be  unjust  and  inequitable  in  a  high  degree  to  com* 
pel  an  indorser,  so  situated  to  surrender  assets  of  an  insolvent 
principal  before  settlement  of  all  liability  growing  out  of  the 
indorsement. 

It  is  worthy  of  repetition,  that  the  right  of  equitable  setoff 
existing  in  favor  of  the  bank  by  reason  of  the  insolvency  of 
Eendrick,  Pettus  &  Co. was  not  afiected  by  the  latter's  assign- 
ment of  all  its  assets. 

This  proposition  has  unquestioned  support  in  sound  reason 
and  justice,  and  is  sustained  by  authorities  directly  in  point. 
See  In  re  Receiver  of  Middle  Diet.  £i.,  1  Paige,  686;  19  Am 
Dec.  452;  1  Morse  on  Banks  and  Banking,  8d  ed.,  sec.  837. 

Our  own  case  of  Nashville  Truet  Co.  r.  Fourth  NaU  Bank^ 
91  Tenn.  336,  maintains  the  same  doctrine,  though  involving 
different  facts. 

The  decree  on  this  point  will  be  modified  accordingly. 


NSOOTIABLI  iNflTRUMBMTS^IVSOLVKNOT  OF  BOTH  IkDORSKB  AKD  MAI 

BiOHT  ov  Holder. — ^If  both  the  indoner  and  maker  of  a  prominory  wM 
are  inaolTent^  the  holder  may  prove  the  nelo  for  the  faU  unonnl  thetaol 
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ftgainfll  tilt  Mtolt  of  Moh,  bot  fh«  wmxmoU  noiiv«d  tnm 
will  noft  in  any  •▼•nt  b*  p«rmitiad  to  axoMd  in  ttio  aggmgito  tbt 
ol  tha  nolat  InrtM^^tr,  78  Wit.  015;  S8  Am.  8t  Bap.  485;  JfaiflrV 
tt  Pa.  81.  1131  n  An.  Rtpw  7M.    In  Am*  ▼.  JltwMciM^.  88  9.  a  15^ 
Ajn.  R^  708;  U  was  Md  that  a  onditor  having  raonvad  n  ftrtifli  af 
elaim  nndar  a  ganaral  aaiignmant  by  hia  dabtor  oannot  altarwarda 
alaim  for  that  portion  against  a  anraty  for  the  dabk 

Sroff  la  Not  Amorio  by  the  appointment  of  a  reoalTar  of  a  bank,  of 
damanda  held  againat  the  bank  when  it  stopped  payment:  In  re  MidtUe  IMe- 
trkt  BmiK  1  Pug*  Ch.  686}  18  Am.  Dao.  46S;  and  nota  Tha  tmstaa  of  am 
ineolTent  debtor  etanda  in  regard  to  croat-damaada  in  tha  aaaa  poaition  aa 
tha  debtor  himielf:  Kramm  t.  BeUei,  8  Rawla»  199;  23  Am.  I>eflL  113L  Saa 
alao  M%r$i  NaL  Bank  t.  Banmm  Wire  tie.  Worhe,  68  Mioh.  194;  66  Ajn.  Eepu 
88Qt  and  Loebeood  t.  BeehM.  8  Mioh.  188;  78  Am.  I>eflL  881 
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NaooTUBLi  iHSTBUMxarra.— Paboi*  ETmaiioi  Is  Admbbiblb  to  prara 
pereone  whoee  names  appear  on  a  note  aa  indoreera  signed  their  ni 
therooQ  before  it  was  delivered,  and  are  therefore  liable  aa  makers. 

HaooTiABLJi  iMantomKTB — ^Pnnaoiia  tsuowasQ  a  Nsootiablb  iHgnnr* 
MSMT  Bjuobb  Its  DaLnruiT  mnst  be  regarded  aa  joint  makers*  and  liabla 
aa  snch  without  any  demand,  protest  or  notiee  of  noopaymank 

OORPORATIONB—CORPORATI     GAFACrrT    OF    PLAINTIW    WbXM     MoST    Bb 

Pbotxd. — Bvidenoe  that  the  plaintiff  is  a  oorporation  is  not  required 
in  actions  of  law  under  the  general  issue.  If  the  defendant  wishea  to 
pot  plaintiff's  oorporata  eapsoity  in  issaa,  he  mnst  do  so  by  a  speeifio  da- 
niaL  In  ohancery,  on  tha  other  hand,  arery  allegation  not  admitted 
mnst  be  proved.  Henoe  an  averment  of  tha  oorporata  oapaoity  of  ttm 
oomplainant  roust  be  supported  by  evidence  nnlaaa  expressly  admitted. 

Watson  and  Hirseh^  for  the  plainti£EL 

Oantt  and  Paitenony  and  MeDoweU  and  JfcGoioan,  for  the 
defendants. 

**®  Wilkes,  J.  The  Bank  of  Jamaica,  claiming  in  its  bill 
to  be  a  corporation  under  the  laws  of  New  York,  brought  suit 
in  the  chancery  court  of  Shelby  county  against  J.  T.  Jeffer* 
son,  G.  C.  Glover,  and  Toof,  McGowan  &  Co.,  to  recover  a 
note  for  fifteen  hundred  dollars  and  interest 

The  note  is  as  follows: 
'<  $1,500.00.  Memphis,  Tsnk.,  Deo.  4, 1890. 

''  Four  months  after  date  I  promise  to  pay  to  the  order  of 
F.  W.  Dunton  fifteen  hundred  dollars,  at  Corbin  Banking 
Ga,  New  York,  N.  Y.    Value  received. 

^J.T.  JsnEBSON.*' 
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Indorsed  as  follows: 

^  Withoat  recoane.  F.  W.  Dumox, 

*•  C.  C.  Gloybb, 
**  TooF,  McGowAir  A  Co. 

»»•  "  Pay  W.  H.  Porter,  Esq.,  Cashier,  or  order,  for  ooUeo- 
tion  aeeonnt  of  Bank  of  Jamaica,  Jamaica,  Long  Island. 

"Wm.  a  Wood,  Cashier.* 

Upon  the  hearing  the  chancellor  rendered  judgment  against 
all  the  defendants  (F.  W.  Danton  not  being  sued),  and  do* 
fendants  Toof,  Mc(3owan  A  Co.  have  brought  the  case  to  this 
court  on  writ  of  error,  and  assign  as  error  that  the  note  shows 
that  Toof,  HcGowan  A  Co.  are  only  accommodation  indoners 
«D  it,  and  that  they  are  not  principals,  and  that  there  is  no 
proof  in  the  record  that'aiiy  demand  was  oyer  made  upon  the 
maker,  and  that  he  niade  dofault  in  payment,  and  that  the 
note  was  thereupon  protested* for. 'nbn^Mjraent,  and  especially 
that  no  notice  was  ever  giyen  to  them' of  siich  demand  and 
protest  for  nonpayment  •  • . 

The  law  is  plain  that  to  hold  an  indorser  liable  ipo/f^  his 
indorsement  made  regularly  in  the  ordinary  course  of  bust- 
ness  or  for  accommodation  there  most  be  presentment  and 
demand  made  of  the  maker,  and  protest  if  payment  is  not 
made,  and  that  notice  of  such  demand,  failure  to  pay,  and 
protest  must  be  given  to  the  indorser,  and  all  these  &ots 
must  affirmatively  appear,  and  the  burden  of  proof  is  on  the 
party  suing  upon  the  note  to  show  such  facts:  So89on  v.  Oar* 
tMj  90  Tenn.  90-180.  This  is  a  universal  rule  in  cases  where 
indorsements  are  made  in  the  regular  course  of  business. 

In  the  case  at  bar,  however,  it  appears  from  *^  the  testi- 
mony of  Jefferson,  the  maker,  and  Dunton,  the  payee,  which 
is  the  only  testimony  in  the  case,  that  the  note  sued  on  was 
made  by  Jefferson  to  cover  a  balance  due  from  him  to  Dun- 
ton;  that  Dunton  lived  in  New  York  and  Jefferson  in  Mem« 
phis. 

Jefferson  states  that  before  he  sent  the  note  to  Dunton  he 
procured  Glover  and  Toof,  McGowan  &  Co.  to  indorse  it  for 
him,  and  that  they  did  indorse  it  merely  as  additional  secur* 
ity  to  Dunton,  the  payee,  for  the  money  that  Jefferson  owed 
him,  and  to  enable  Dunton  to  discount  it  and  obtain  tho 
money  thereon.  Dunton  states  that  he  received  the  note  by 
mail  with  the  same  understanding,  and,  inasmuch  as  the 
note  was  payable  to  him,  he  indorsed  it  without  recourse,  so 
as  to  transfer  the  legal  title  without  legal  liability  against 
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himself;  that  it  was  transferred  before  due  to  the  Bank  of 
Jamaica,  and  that  bj  inadvertence  the  indorsemtot  made  by 
him  was  placed  above  the  names  and  indorsemeuta  of  the 
other  parties. 

Under  these  facts,  which  are  competent  to  be  ahown  by 
parol,  Toof,  McGowan  &  Co.,  as  well  aa  C.  C.  Glover,  moat 
be  regarded  as  joint  makers  with  Jefferson  of  the  note,  and 
not  simply  as  ordinary  indorsers  in  dae  course  of  trade,  and 
they  are  liable  without  any  demand,  protest,  or  notice  being 
made:  Harding  y.  Heirs  of  WaUr$y  6  Lea,  333,  334;  River9  ▼. 
Thomas,  1  Lea,  649;  27  Am.  Rep.  784;  Rey  v.  Sfmp«m,  22 
How.  341;  2  Parsons  on  Bills  and  Notea,  120,  121. 

*^^  Again,  it  is  assigned  as  error  that  complainant  sues  as 
a  foreign  corporation,  and  it  ia  ineristed  that  no  recovery  can 
be  had  unless  that  allegation  is  sustained  by  proof,  and  that 
no  proof  was  offered  on- this 'point  in  the  court  below. 

On  the  other  hand,  it' is  insisted  that  this  allegation  of  the 
bill  ia  not' denied  In  the  answer:  that  the  character  in  which 
plait)Ciff  siies  is  not  put  in  issue  by  the  answer;  and  that, 
binder  a  general  denial,  or  the  general  issue,  proof  of  the 
character  in  which  the  suit  ia  brought  is  not  necessary  to  be 
made. 

This  latter  contention  is  unquestionably  correct  in  actions 
at  law,  in  which  actions,  if  the  plaintiff  alleges  that  it  is  a 
corporation,  even  though  it  be  a  foreign  corporation,  that  fact 
need  not  be  proven  unless  it  is  put  in  issue  by  a  specific  de- 
nial, and  the  general  issue  would  not  be  sufficient,  and  plead- 
ing to  the  merits  would  be  an  admission  of  the  character  in 
which  the  plaintiff  sues:  2  Beach  on  Private  Corporations, 
867-^69;  4  Am.  &  Eng.  Ency.  of  Law,  286,  286,  and  notes; 
Union  Cement  Co,  v.  Noble^  15  Fed.  Rep.  602;  Harrison  t. 
MaHinsviUe  etc.  R.  R.  Co.,  16  Ind.  603;  79  Am.  Dec.  447; 
Orono  T.  Wedgewood,  44  Me.  49;  69  Am.  Dec.  81;  West  With 
sled  etc.  Assn,  v.  Ford,  27  Conn.  282;  71  Am.  Dec.  66;  MeMil- 
Ian  Marble  Co.  v.  BlacJc,  89  Tenn.  118,  121. 

We  do  not  think  the  cases  of  Jones  v.  State,  5  Sneed,  846, 
848,  Owen  v  State,  6  Sneed,  493,  495,  and  Augusta  Mfg,  Co.  v. 
Vertrees,  4  Lea,  75,  78,  are  in  conflict  with  this  ruling.  The 
cases  of  Jones  ^^*  v.  State,  6  Sneed,  346,  and  Owen  v.  State,  6 
Sneed,  493,  are  criminal  prosecutions,  in  which  greater  strict' 
ness  of  proof  is  required,  and  the  case  of  Augusta  Mfg,  Co,  v. 
Vertrees,  4  Lea,  76,  was  an  action  of  ejectment,  in  which  by 
statute  (M.  &  V.  Comp.,  3963)  it  is  provided  that»  under  the 
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general  plea  of  not  guilty  the  defendant  may  ayail  hlmaelf  of 
all  legal  defenses. 

The  rule  is  different  in  chancery  cases.  At  law  every  fact 
alleged  in  the  declaration,  and  not  denied  in  the  plea^  is  taken 
as  true:  Code,  sec.  2910;  M.  &  V.,  sec.  8620.  But  in  chan- 
cery every  allegation  of  fact  not  admittedi  whether  denied  or 
not,  must  be  proved,  the  failure  to  admit  or  deny  being  equiv- 
alent to  a  denial:  HiU  v.  Walker,  6  Gold.  429;  98  Am.  Dea 
465;  Hardeman  v.  Burge,  10  Yerg.  202;  Smith  v.  St.  Louie  Ine. 
Co.,  2  Tenn.  Ch.  602;  Gibson's  Suits  in  Chancery,  sea  467. 

The  fact  that  complainant  is  a  foreign  corporation  is  alleged 
in  the  bill,  and  it  is  a  fact  material  to  the  right  to  recover. 
It  is  not  admitted  in  the  answer,  and  there  is  a  general  denial 
of  all  matters  not  admitted.  It  should  therefore  have  been 
proven;  and,  for  the  failure  to  prove  this,  we  are  constrained 
to  reverse  the  decree  of  the  court  below  and  remand  the  cause 
for  proof  of  the  corporation,  and  for  further  proceedings  under 
the  statute:  Code,  sec.  3170. 

The  cost  of  the  appeal  will  be  paid  one^half  by  oomplain* 
ants  and  the  other  half  by  defendants. 


KlOOTIABLB  IVSTBUHlllTS— PaBOL  BvIDBNOB  TO  Ql7ALIIT  IWDOnUMKn^ 

A  third  person  who  iadorses  a  note  cononrrentlj  with  iti  exeoation,  and  at 
or  before  its  deliveiy  to  the  payee,  is  preenmptiyeljr  liable  only  as  a  seo* 
ond  indorser,  bat  may  be  shown  by  parol  eridenoe  to  be  liable  as  a  Joint 
maker  or  gnarantor:  Deering  t.  Creighton,  19  Or.  118;  20  Am.  St.  Repb  SOO, 
and  note  with  the  cases  collected.  See  also^  the  notes  to  Kulenkamp  r, 
Orof,  15  Am.  St.  Rep.  287,  288;  JenUn$  r,  Basg,  21  Am.  St  Rep.  348;  and 
the  extended  note  to  Dremum  t.  Bunn^  7  Am.  St  Rep.  887.  In  Farvell  ▼• 
8L  Paul  Tnut  Co.,  45  Minn.  495,  22  Am.  St  Rep.  742,  it  was  held  that  the 
liability  of  an  indorser  cannot  be  raried  by  paroL 

HsGOTiABLa  Ikstbuminte^— iKBOBSxaai  Whbm  Joiht  Makbbs:  See  notes 
to  TempU  ▼.  Baker,  11  Am.  St  Rep.  931;  Adrian  w,  McCatHU,  14  Am.  St 
Rep.  793,  794;  and  extended  note  to«/bn«f  ▼.  Ooodwin,  2  Am.  Rep.  475.  .The 
indorsement  npon  the  back  of  a  note  prior  to  its  delivery,  by  one  not  a 
party  thereto^  renders  him  liable  as  a  Joint  promisor:  Herbage  t.  UcBntee, 
40  Mich.  337;  29  Am.  Rep.  536,  and  note;  Roihechild  ▼.  Qrix,  81  Mich.  150; 
18  Am.  Rep.  171;  Ivee  t.  Boeley,  85  Md.  262;  6  Am.  Rep.  411;  KlUian  ▼. 
Ad^t  24  Ark.  511;  91  Am.  Dec  519,  and  note  with  oases  oolleoted;  Oood 
V.  Mar&n,  1  Col.  165;  91  Am.  Dec  706,  and  note;  note  to  Rigge  ▼.  Waldo, 
56  Am.  Dec  358;  MelUm  t.  Broum,  25  Fla.  461. 

CoBPORATioMS,  AonoKS  BT— Oapaoitt,  Whbb  Must  Bs  Pbotbd. — ^When 
a  corporation  snes,  and  the  general  issne  is  pleaded,  it  mnst  prove  that  it  is 
a  corporation:  Bank  ▼.  Smalley,  2  Cow.  770;  14  Am.  Dec  526;  WeUand 
Canal  Co.  t.  Hathaway,  8  Wend.  480;  24  Am.  Deo.  51,  and  note;  Phanm  Bank 
w.  CurUe,  14  Conn.  437;  36  Am.  Dec  492,  and  note;  Lewie  t.  Bank,  12 
Ohio,  132;  40  Am.  Dec  469,  and  note;  Cmdra:  Land  Mcfrtgage  tie.  Co,  t. 
WUUaane,  35  S.  C.  367;  Prince  r.  Commtrdal  Bank,  1  Ala.  241;  34  Am.  Deo 
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77S}  Wnl  Winded  Sa^,  Sank  ▼.  Ford,  27  Conn.  SSS;  71  Am.  Deo.  66^ 
Boto.  A  plea  of  non-tiwmmjMaC  admiU  the  capacity  of  the  plaintiff  corporm- 
tion  to  niei  AUermam  t.  Fintey,  10  Ark.  423;  6S  Am.  Dec  tU.  The  eor- 
porato  ttditettoa  of  the  plaiiitiff  ii  admitted  by  tlie  defeadaato  pleading 
fMerai  iamet  lmknbikmi$  r.  Wmigmmtad,  44  Ma.  40;  69  Ab.  Dee.  61« 
aatei  Barrftm t.  MartkmilkMeS.  R.  0^^  10  bd.  Mft|  79  Aa. Dml  4I7» 


Johnson  t;.  Johnson. 

A  D>Tm  ov  TBI  Riim,  PBorm*  and  Ihooms  of  PBonBTT  k  in  effiMl  m 

deriae  of  the  property  iteelf. 
Ohabxtabli  Usn  Abb  Fatobbb  iv  Equity  and  will  be  aiipported  when  m 

tniat  wonid  fail  for  ancertainty  were  it  not  for  the  ehari^. 
A  OsABiTABLB  Dbtibb  OB  Bbqctist  Will  Bs  Upbelb  where  it  ia  created 

in  favor  of  a  person  having  enfficient  oapaoity  to  take  aa  doneep  or  if  tt 

be  not  direct  to  each  person,  where  it  is  definite  in  ita  object,  lawful  ia 

ite  creation,  and  to  be  executed  by  tmateee. 

OBABTTABLB   BkQUBST.^DbSIONATXOII    OV    a    TbUBI'BB    OV   a   OHABITABLa 

Tbuct  ia  anffieient  if  the  will  devisee  property  to  the  wife  and  daoghter 
in  trast  with  power  to  nominate  their  aocoessors  and  other  aaeociatea  ia 
trust  from  the  testator's  descendants  or  their  Protestant  husbands  or 
wives,  not  exceeding  five,  who  may  in  turn  elect  their  sncoessora  from  hia 
descendants,  and  if  there  should  at  any  time  be  not  aa  many  aa  two  of 
hia  descendants  able  and  willing  to  take  charge  of  the  trust,  then  it 
■hall  revert  to  a  board  consisting  of  the  elders  of  the  several  Preaby- 
terian  churches  of  the  city  of  M.,  who  shall,  with  the  assistance  of  the 
Presbyterian  pastors,  nominate  from  the  bankers  and  business  men  of 
their  body  an  executive  committee,  who  shall  have  full  power  and  ooa- 
trol  to  manage  the  trust. 

Ohabitablb  Trusts.  ~Thb  Doctrtnbs  ot  Ct  Pbbs  and  Pabbns  Patblb; 
as  recognized  in  the  English  law,  have  never  obtained  in  Tenneaeee. 
Only  those  powers  which  in  England  were  exercised  by  the  chancellor 
by  virtue  of  his  extraordinary,  as  distinguished  from  his  specially  del* 
egated,  jurisdiction  exist  in  the  chancery  courts  of  that  state. 

Charftablb  Trusi's — ^Void  for  Wakt  of  Benbfzgiabt.—A  devise  and  be- 
quest of  property  to  trustees  with  power  to  control  and  manage  the 
trust  so  that  it  shall  be  productive  of  the  most  good  to  the  greatest 
number,  in  a  will  in  which  the  testator  expressed  his  desire  that  the 
proceeds  of  the  trust  should  be  devoted  to  a  free  female  oollege,  but  in 
ease  the  way  is  not  clear  to  that  end,  that  they  should  be  need  for  eome 
charitable  purpose,  preference  always  being  given  to  something  of  an 
educational  nature,  is  void,  because  under  the  provisions  of  the  trost 
there  can  be  no  one  who  can  demand  of  the  tmstees  the  benefit  «f  Che 
trust  on  the  ground  that  he  is  one  of  a  olaas  for  wiioee  benefit  it  wm  ia^ 
tonded. 

J7«  C  Warriner^  for  tbe  complainants. 
Smith  and  Trezevant^  for  the  defendants. 
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WiLKit,  J.  This  is  a  bill  to  ooDstrne  the  seiwml  Umm 
€>f  the  will  of  John  CammingB  Johnson,  deoessacL 

The  tasUtor  died  Jolj  25^  1892,  lesnng  a  widow,  eoos- 
plsinmat  Mmry  Mildred  Johnson,  snd  ssfsii  Aildren  bj  a 
former  marriage,  and  possessed  of  quite  a  laige  estate  of  both 
realtj  and  perscmaltj. 

The  will  was  written  bj  the  testator,  and  is  someiriiai  in* 
artificiallj  drawn.  It  consists  of  twentj«mx  iteoDS,  and 
purports  to  convej  and  dispose  of  all  the  propertj  of  the  tee* 
tator. 

The  seyeral  items  submitted  to  the  ehaneellor  were  eon* 
stmed  by  him,  and  specific  directions  were  entered  in  the 
decree,  and  a  written  opinion  was  filed  bj  him  in  the  ooori 
below. 

**^  The  cause  has  been  broaght  to  this  coort  upon  writ  of 
error,  and  it  is  assigned  as  error  that  the  chanoeUor  erred  in 
his  construction  of  the  eighth^  seventeenth,  and  twenty* 
fourth  items  of  the  wilL 

We  have  carefully  considered  th^se  items  and  the  assign* 
ments,  and  are  of  opinion  that  there  is  no  error  in  the 
construction  placed  by  the  chancellor  upon  the  eighth  and 
twenty-fourth  items  of  the  will,  and  his  opinion  and  decree 
as  to  these  items  is  adopted  by  this  oourt,  and  need  not  be 
more  specifically  set  out 

The  main  controversy  is  in  regard  to  the  proper  eonstmo* 
tion  of  the  seventeenth  item,  which  is  as  follows: 

*'  17.  I  give  and  bequeath  to  my  wife,  Mary  Mildred  John* 
son,  and  to  my  daughter,  Lillie  W.  Johnson,  jointly,  my 
*home  lot'  of  three  acres.  No.  11,  fronting  on  Poplar  street, 
east  of  Dunlap,  to  hold  in  trust  as  below  cited,  with  power  to 
lease  and  sell  the  same  under  the  terms  of  this  will,  and  to 
nominate  and  elect  their  successors  and  other  associates  in 
this  trust  from  my  descendants  or  from  their  Protestant  hua* 
bands  or  wives,  not  exceeding  five,  wlio  may,  in  turn,  elect 
their  associates  and  successors  from  my  descendanti^  If  at 
any  time  in  the  future  there  should  not  be  as  many  as  two  of 
my  descendants  able  and  willing  to  take  charge  of  this  trust, 
then  it  shall  revert  to  a  board,  consisting  of  the  elders  of  the 
several  Presbyterian  churches  of  the  city  of  Memphis,  who 
shall,  with  the  assistance  of  the  Presbyterian  ***  pastors, 
nominate  from  the  bankers  or  business  men  of  their  body  an 
executive  committee  of  five,  who,  with  my  descendants,  shall 
have  full  power  and  control  to  manage  the  trust  so  it  will  bo 


106  JoHHBov  V.  Johhsob;  [Tenn. 

productive  of  most  good  to  tbe  greatest  namber.  It  has  been 
my  desire  to  see  a  grand  female  college  located  on  this  Iot| 
and  I  hope  it  may  yet  be  accomplished.  If  the  way  be  dear 
to  that  end,  the  income  may  be  appropriated  in  that  diree. 
tion;  but  if  not,  then  it  is  my  desire  and  wish  that  the  main 
income  from  this  property,  less  the  amount  needed  for  re- 
pairs, taxes  and  insurance,  shall  be  used  for  some  charitable 
purpose,  preference  always  to  be  given  to  something  of  an 
educational  nature,  although  permissible  to  appropriate  the 
income  in  any  way  it  may  seem  to  the  trustees  to  be  necee- 
sary  and  most  desirable,  as  they  may  elect  The  property  is 
never  to  be  mortgaged,  nor  is  the  income  to  be  pledged  fat 
more  than  three  months  in  advance,  and  no  sale  of  it  shall 
be  made  until  five  years  after  the  termination  of  the  preeent 
lease,  when  it  may  be  sold  for  reinvestment  for  some  scholaa- 
tic  or  charitable  purpose." 

The  question  presented  is  whether  this  is  a  valid  devise  to 
a  charitable  purpose,  and  such  as  can  be  upheld  under  oor 
authorities. 

The  complainants,  who  are  the  executors  of  the  testator's 
will,  are  also  made,  by  this  item,  the  original  trustees  of  this 
charity,  and  in  their  bill  they  allege  that  the  item  makes  a 
valid  devise  to  '**  them  as  trustees  of  the  property  in  feoi 
the  net  rents  and  income  to  be  applied  to  charitable  pur- 
poses which  are  rendered  suflSciently  definite  to  be  valid. 

The  adult  defendants  answer  that  they  have  no  desire  to 
obstruct  the  benevolent  and  charitable  intentions  of  their 
father  if  they  can  be  legally  carried  out,  and  they  join  in 
the  request  to  the  court  to  construe  the  item,  and  determine, 
as  against  the  minor  defendant  and  devisee,  if  effect  can  be 
given  to  the  devise  as  a  valid  charity. 

We  are  of  opinion  that  if  the  devise  is  valid,  then  the  item 
passes  the  fee  in  the  property  for  the  purposes  indicated,  the 
net  income  from  which  is  to  be  expended  and  appropriated 
by  the  trustees.  While  there  is  no  specific  devise  of  the  prop- 
erty, yet  a  devise  of  the  rents  and  profits  and  income  is  in 
effect  a  devise  of  the  property  itself:  Polk  v.  FarUj  9  Yerg. 
241;  80  Am.  Dec.  400;  Morgan  v.  Pope,  7  Cold.  647;  Davis  t. 
WUliarM,  85  Tenn.  648;  PUcher  v.  McHenry,  14  Lea,  88;  1 
Jarman  on  Wills,  162,  note;  3  Washburn  on  Real  Estate, 
629,  630;  Spofford,  Executrix,  v.  Martin  Female  OoUege^  Oral 
Opinion,  Tenn.,  Jan.  1889. 

In  the  case  last  mentioned  Thomas  Martin  of  Giles  county 
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had  0et  apart  thirty  thousand  dollars  in  bonds  of  the  state  of 
Tennessee,  the  interest  to  be  applied  to  the  founding  and 
operating  of  a  female  school  at  Pulaski,  Tennessee,  After 
the  school  had  been  founded  and  successfully  operated  for  a 
number  of  years  Mrs.  0.  M.  Spoflbrd,  his  only  daughter  and 
*^*  residuary  legatee,  filed  a  bill  claiming  that  only  the  in- 
terest upon  the  bonds  was  devoted  by  the  will  of  her  father 
to  the  school,  and  that  when  the  bonds  matured  and  the 
interest  coupons  had  all  been  clipped  and  exhausted  then  the 
bonds  or  corpus  of  the  fund  would  revert  to  her  as  residuary 
legatee  under  the  will.  The  court  below,  as  well  as  this 
court,  held  that  the  gift  of  the  interest  of  the  bonds  carried 
the  bonds  themselves,  and  the  fund  could  not  be  diverted 
from  the  charity. 

But  the  question  in  this  case  recurs:  Is  the  devise  as  made 
in  the  seventeenth  item  of  the  will  a  valid  devise  for  ohari* 
table  uses? 

Charitable  uses  are  favored  in  courts  of  equity,  and  will  be 
supported  when  the  trust  would  fail  for  uncertainty  were  it 
not  for  a  charity:  Dickson  v.  Montgomery^  1  Swan,  848;  Ilei^ 
kell  y.  Chickasaw  Lodge,  87  Tenn.  668. 

This  court  has  no  disposition  to  abridge  this  rale,  or  re* 
cede  from  it  in  any  way. 

A  charity  will  always  be  upheld  where  it  is  created  in 
favor  of  a  person  having  sufficient  capacity  to  take  as  donee; 
or  if  it  be  not  direct  to  such  person  where  it  is  definite  in  its 
object,  lawful  in  its  creation,  and  to  be  executed  by  trustees: 
Franklin  v.  Armfield,  2  Sneed,  305;  Gaas  v.  /ioM,  8  Sneed,  211; 
Cobb  T.  Denton^  6  BaxL  235;  Frierson  v.  Presbyterian  Churchy 
7  Heisk.  683;  Dickson  t.  Montgomery^  1  Swan,  848. 

There  is  a  broad  distinction  between  a  gift  direct  to  a 
charity  or  charitable  institution  already  **^  established  and 
a  gift  to  a  trustee  to  be  by  him  applied  to  a  charity.  In  the 
first  case  the  court  has  only  to  give  the  fund  to  the  charitable 
institution,  which  is  merely  a  ministerial  or  prerogative  act; 
but  in  the  latter  case  the  court  has  jurisdiction  of  the  trustee, 
as  it  has  over  all  trustees,  to  see  that  he  does  not  commit  a 
breach  of  his  trust,  or  apply  the  funds  in  bad  faith  to  pur- 
poses foreign  to  the  charity:  2  Perry  on  Trusts,  sec  719. 

Hence  there  must  be  either: 

1.  A  trustee  capable  of  taking,  and  a  definite,  legal  purpose 
declared. 
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S.  A  trust  60  definite  and  well  defined  that  it  can  be  en- 
ftirced  and  executed,  if  neceeeary,  by  a  oomi  of  chancery. 

The  chancellor  was  of  opinion  that  provuione  of  the  will 
providing  for  trustees  of  this  charity  were  safficienii  and  in 
this  we  think  he  is  well  sustained  by  authmty.  An  exeeu- 
tor  may  act  as  such  trustee:  C6bh  t.  Deni9%  6  Baxt  2M; 
Oats  V.  Rou^  8  Soeed,  211;  or  third  persons  may  be  such 
trustees:  D%ck»on  ▼•  Montgomery^  1  Swan,  848;  FranUin  t. 
Armfidd,  2  Sneed,  846;  SiaU  r.  Smith,  16  Lea,  666;  or  the 
court  may  appoint  a  trustee  if  the  trusts  are  definite  and 
▼alid:  State  ▼.  Smith,  16  Lea,  665;  Vidal  r.  Girard,  2  How. 
126,  128;  Perry  on  Trusts,  sec.  722;  or  a  corporation,  to  be 
created  after  the  death  of  the  testator,  may  be  such  trustee: 
Inglis  V.  »••  SaUor^s  Snug  Harbour,  8  Pet  99;  OttW  ▼.  IFosfc- 
ington  Hospital,  95  U.  8.  803;  Ru$sM  v.  AUen,  107  U.  S.  172; 
State  ex  reL  Duncan  v.  Martin  College,  Oral  Opinion,  Tenn*, 
Jan.  1888. 

The  real  difficulty  in  the  devise  is  the  uuoertainty  of  the 
beneficiary  and  the  extreme  discretion  and  power  vested  in 
the  trustees. 

Unquestionably  under  the  English  law  and  the  law  relat- 
ing to  charitable  trusts  prevailing  in  many  states  of  our 
Union  which  have  adopted  the  doctrines  of  the  English  law 
this  trust  would  be  good.  The  doctrines  of  parens  pairim 
and  cypres,  as  recognised  in  the  English  law,  have  never 
obtained  in  Tennessee.  Only  those  powers  which  in  England 
were  exercised  by  the  chancellor  by  virtue  of  bis  extraordi- 
nary, as  distinguished  from  his  specially  delegated,  jurisdic- 
tion exist  in  our  chancery  court:  Oreen  v.  AUen^  6  Humph. 
170;  Dickson  v.  MorUgomery,  1  Swan,  848. 

Nevertheless  the  courts  will  sustain  a  charity  when  the 
plan  and  scheme  for  its  management  is  left  to  the  discretion 
of  trustees,  and  will,  if  necessary,  formulate  a  scheme  for  the 
conduct  of  the  charity,  or  uphold  the  plans  and  schemes 
which  the  trustees,  in  their  discretion,  may  adopt  and  formu- 
late, and  prevent  any  interference  therewith:  State  t.  Smith, 
16  Lea,  670;  Perry  on  Truste,  sees.  700,  744;  Dickson  v.  Mont- 
gomery,  1  Swan,  348;  Oass  v.  Ross,  3  Sneed,  211;  State  ex  reL 
Duncan  v.  Martin  Female  College,  Oral  Opinion,  Tenn.,  Jan. 
1888. 

^'  In  the  eaae  last  named  a  bill  was  filed  in  the  name  of 
the  state  of  Tennessee  on  the  relation  of  the  Rev.  T.  J.  Dan- 
can,  a  presiding  elder  in  the  Methodist  Episcopal  Church, 
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Sontb,  agtunst  the  trustees  of  Martin  Female  College,  an  edii* 
cational  cbaritj  in  saccessfal  operation  at  Palaski,  Tennessee, 
seeking  to  set  aside  the  charter  of  the  college,  remove  its 
troatees  from  office,  and  enjoin  the  operation  of  the  school, 
because  it  had  been  founded  bj  Thomas  If  artin,  a  prominent 
Methodist  layman,  and  for  years  had  been  recognised  and 
patrcmized  by  the  Tennessee  conference,  and  yet  the  trustees 
had  not  conducted  it  as  a  sectarian  or  denominational  school, 
but  had  placed  in  charge  of  it  principals  of  different  tenets  of 
faith.  The  court  held  that  in  the  absence  of  specific  instmc- 
tions  in  the  will  of  Thomas  Martin  the  trustees  had  the 
power  and  discretion  to  place  in  charge  of  it  such  persons  as 
they  might  deem  best,  and  their  discretion  could  not  be  con* 
trolled  by  any  other  persons  or  organizationa 

In  the  case  at  bar  we  have  a  specific  and  definite  property 
designated  and  set  apart  by  the  testator,  and  conveyed  to 
trustees  whose  identity  is  fixed,  and  whose  succession  is  pro- 
vided for.  It  is  apparent  also  that  it  was  the  earnest  desire 
of  the  testator  to  devote  this  property  to  charitable  purposes, 
and  to  none  other,  the  principal  or  eorpm  to  be  preserved,  and 
the  income  to  be  consumed  for  the  purposes  of  the  charity, 
and  in  such  manner  ^^  as  might  be  productive  of  the  great- 
est  good  to  the  greatest  number. 

We  think  it  is  also  evident  that  the  testator  had  a  primary 
and  a  secondary  object,  the  former  being  to  found  a  charity, 
and  the  latter  being  that  (as  a  matter  of  preference)  the 
charity  should  be  educationaL  It  is  evident  also  that  the 
testator  had  the  utmost  confidence  in  the  trustees  selected — 
to  wit,  his  wife  and  daughter;  and  he  gave  to  them  unlimited 
power  and  discretion,  not  only  as  to  the  kind  or  character  of 
the  charity,  but  also  as  the  plan  for  its  administration. 

In  all  cases  of  charities  founded  by  wills  broad  discretion 
and  ample  powers  must  necessarily  be  conferred  upon  the 
trustees,  inasmuch  as  the  testator  is  attempting  to  provide  for 
contingencies  which  will  arise  after  his  own  death,  but  at  the 
same  time  this  power  and  discretion  must  not  go  to  such  ex* 
tent  as  that  the  objects  to  which  the  fund  is  to  be  devoted, 
and  the  kind  and  character  of  the  charity,  will  depend,  not 
upon  the  will  and  directions  of  the  testator,  but  upon  the 
choice  and  preference  of  the  trustee. 

In  Read  v.  VtUiams,  125  N.  Y.  569,  21  Am.  St  Rep.  748,  it 
is  said:  '*  That  cannot  well  be  said  to  be  a  disposition  by  the 
testator's  will  with  which  the  testator  has  had  nothing  to  do 
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except  to  create  an  authority  in  another  to  dispose  id  the 
property  according  to  the  will  of  the  donees  of  the  power.** 

The  important  question  which  primarily  arises  is  whether 
the  object  of  the  trust,  and  who  are  ***  to  be  its  benefieiariei^ 
depends  upon  the  will  of  the  testator  or  the  choice  of  the 
trustee,  and  is  there  any  one  who  could  demand  of  the  iroaiee 
the  benefits  of  the  trust  because  it  was  made  for  his  benefiti 
and  others  of  his  class,  and,  if  refused,  could  compel  its  per» 
formance. 

In  the  case  of  TOden  t.  Green,  180  N.  Y.  29,  27  Am.  8L 
Rep.  487,  the  devise  in  trust  under  the  thirty-fifth  and  thirty- 
ninth  items  of  the  will  of  Samuel  J.  Tildeu  was  passed  upon. 

Under  these  items  property  was  deyised  to  trustees  to  be 
held  for  two  lives  in  being,  with  requests  that  they  proeare 
an  act  of  incorporation,  to  be  known  as  the  Tilden  Tnisi^ 
with  capacity  to  establish  and  maintain  a  free  library  and 
reading-room  in  the  city  of  New  York,  and  to  promote  rach 
scientific  and  educational  objects  as  the  trustees  might  mom 
particularly  designate,  and  authorized  them  to  convey  such 
property  to  such  corporation  when  formed,  and  declared  that 
in  case  it  was  not  formed,  or  if  from  any  cause  or  reason  they 
should  deem  it  inexpedient  to  convey  to  such  corporation, 
then  they  were  directed  to  apply  it  to  the  use  of  such  chari* 
table,  educational,  or  scientific  purposes  as,  in  their  judgment, 
would  render  such  property  most  widely  and  substantially 
beneficial  to  the  interests  of  mankind. 

It  was  said  in  that  case  the  devise  does  not  designate  any 
beneficiary,  but,  on  the  contrary,  leaves  '^^  it  to  the  discre* 
tion  of  the  trustees  whether  or  not  they  will  or  will  not  con- 
vey to  the  corporation.  Hence  there  is  not,  and  cannot  be, 
any  person,  natural  or  artificial,  who  is  or  will  become  enti* 
tied  to  the  execution  of  the  trust  in  his  favor.  The  conclusion 
of  the  court  was  that  the  bequest  could  not  be  maintained 
because  of  the  complete  discretion  vested  in  the  trustees 
whether  they  would  give  it  or  not  to  the  beneficiary  sug- 
gested. A  charter  was  actually  obtained,  and  the  property 
was  in  fact  conveyed  by  the  trustees  to  the  corporation  thus 
created  before  the  suit  was  brought,  but  the  court  held  that 
the  invalidity  of  the  trust  could  not  be  cured  by  anything 
done  by  the  trustees  toward  its  execution. 

It  is  also  held  in  that  case  that  a  trust  without  a  beneficiary 
who  can  claim  its  enforcement  is  Toid,  and  this  objection  is 
not  obviated  by  the  existence  in  the  trustees  of  a  power  to 
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select  a  beneficiary,  unless  the  class  of  persons  in  whose  favor 
the  power  may  be  exercised  has  been  designated  with  sooh 
certainty  that  the  courts  can  ascertain  who  were  the  objects 
of  the  power,  and  when  the  beneficiary  is  not  designated  in 
the  will,  such  beneficiary  cannot  be  designated  by  the  trus* 
tees  in  pursuance  of  a  discretion  vested  in  them  by  the  wilL 
It  is  further  said  no  trust  is  enforceable  unless  there  is  some 
person  or  class  of  persons  who  have  a  right  to  a  part  or  all  of 
the  designated  fund,  and  can  demand  its  conveyance  to  them, 
and,  in  *^^  case  of  refusal,  can  sue  the  trustees  in  equity,  and 
compel  compliance  with  the  demand. 

In  the  case  at  bar  the  power  and  discretion  vested  in  the 
trustees  is  more  extensive  than  in  the  Tilden  will  case.  Here 
there  is  a  mere  preference  expressed  for  an  educational  char- 
ity by  the  testator,  and  a  hope  that  a  grand  female  college 
may  at  some  time  be  located  on  the  lot;  but  absolute  power 
is  given  to  the  trustees,  at  their  discretion,  to  divert  the  prop* 
erty  to  any  other  charitable  purpose,  even  over  the  preference 
of  the  testator  himself  as  expressed  in  his  will.  Under  this 
power  and  discretion,  the  trustees  might  at  will  devote  the 
property  to  any  charity,  whether  educational,  religious,  or 
eleemosynary,  and  they  could  at  will  change  and  alter  the 
direction  in  which  the  charity  should  flow. 

Under  this  broad  discretion  and  power,  the  trustees  mighty 
instead  of  a  female  school,  establish  a  public  library  or  a  lec- 
ture-room, or  a  church  or  woman's  home,  or  any  other  charity, 
and  if  either  of  these  should  be  selected  by  these  trustees  as 
the  object  of  this  devise,  certainly  it  could  not  be  said  they 
had  exceeded  their  powers  and  discretion,  and  if  either  should 
be  established,  it  would  not  be  because  of  directions  in  the 
will  of  the  testator,  but  from  choice  and  preference  on  the 
part  of  the  trustees.  We  are  constrained  to  hold  that  such  a 
charitable  devise  cannot  be  enforced,  and  is  invalid:  IUev6$ 
V.  Reeves^  5  Lea,  644;  Rhodes  v.  Rhodes^  88  Tenn.  637. 

*^*  The  chancellor  decreed  that  the  devise  must  fail,  and 
the  property  must  pass  under  the  nineteenth  clause,  which  he 
construed  to  be  the  residuary  clause  of  the  will.  As  no  point 
or  contest  is  made  upon  this  part  of  his  decree,  we  are  con* 
tent  to  aflSrm  his  holding  on  this  point  See  also  Reeves  ?• 
Reeves^  5  Lea,  650. 

The  decree  of  the  chancellor  is  in  all  things  confirmed,  and 
the  costs  will  be  paid  by  complainants  out  of  the  estate. 
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Dtrm  or  thb  Paorm  cm  Lamp  Is  a  Dsrin  of  tbb  Lam  Ii 
•noh  timt  m  th«  proftte  an  daviaodt  JEMt.  JZowe,  36  Mt.  414;  68 
714. 

Chabitaxls  Vua  Abb  Highlt  Fatobbd  bt  thb  OouBn:  Strnderwrn  ▼• 
White.  18  Pick.  828;  89  Am.  1>ml  691.  and  note;  eztondad  note  to  Hmm  r. 
IFUMn,  iO  Am.  Bep.  234.  A  ooart  af  aqaitj  will  fraiM  a  aohaaiA  to  cany 
out  a  oharitable  tnul  or  baqnaat  upon  tha  death  ol  ona  to  whom  proparty 
haa  bean  left  to  be  dispoaad  of  by  him  for  such  charitable  porpoaea  aa  ha  ahatt 
aee  fit:  Mhiol  ▼.  Baker,  147  Masa.  348;  9  Am.  St.  Rep.  713;  and  nota. 

Ct  Prbs — DooTRiirB  or  ia  not  applied  in  oarryiag  ont  gifta  to  ^aritafala 
naea  by  the  conrta  of  New  York:  TUden  t.  Oreen,  130  N.  T.  29;  27  Am.  St. 
Rep.  487,  and  extended  noto;  Holland  v.  Aleoek,  108  N.  T.  312;  S  Am.  St 
Rep.  420,  and  note;  Beekman  t.  Boaeor,  23  N.  T.  298;  80  An.  Dao.  26IIL 
and  note.  Nor  doea  thia  doctrine  prerail  in  PenMyWanin  or  North  Carolina; 
note  to  Curling  y.  Curling,  33  Am.  i>eo.  479. 

TiiutfTs  Without  BiMBriciABtn  Who  Cab  Claim  Thbib  Eniobcbmbbt 
are  void:  Heidenheimer  ▼.  Bimman,  84  Tex.  174;  31  Am.  St  R^  29;  TSim 
w,  Oreen,  130  N.  T.  29;  27  Am.  Si  Rep.  487,  and  noto;  Bead  t. 
126  N.  Y.  660;  21  Am.  St.  Rep.  748»  and  extended  aoto;  OamdteU  t. 
76  Md.  252;  32  Am.  St  Rep.  388,  and  note.  See  alao  the  extended  notoa 
to  the  following  oases  where  the  subject  is  disoasaed  at  length:  Howe  t«  Wi^ 
eon,  60  Am.  Hep.  230;  Bi-idgee  ▼.  Pkaeante,  44  Am.  Dao.  98;  JlaalW  ▼.  A^ 
tontey-Oeneral,  9  Am.  Dae.  684. 
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DKBD8,  DBLnrsBT  or.— A  conveyance  from  a  father  to  hia  minor  ahfld  k 
inoperative  for  want  of  delivery  when,  thongh  signed  and  aoknowledgad 
by  him,  it  always  remained  in  his  possession  and  was  neror  filed  far 
recoril,  and  he  never  mentioned  the  fact  of  making  it  to  hia  wifa  or  any 
of  his  friends,  and  always  during  the  balance  of  hia  Ufa  treated  aa  his 
own  the  property  therein  described. 

AovANCBMBNTS.— Thb  Pbocebds  of  av  IifsUBAiroB  PoLiOT  token  on  hia 
life  by  a  parent  in  the  name  of  his  child,  or  token  in  his  name  and  after- 
wards  transferred  to  the  child,  are  presumed  to  be  advanoamenta  far 
which  the  child  ninat  aooonnt  in  the  aettLsment  of  hia  olaioM  aa  nn  hair 
from  his  parent's  estote. 

Ab  Aovancbmbbt  Is  a  gift  by  an  ancestor  of  property  which,  but  for  the 
gift,  would  paas  to  an  heir  or  distributee  on  the  ancestor's  death,  or  it  la 
something  pnrchaaed  with  his  funds  in  the  name  or  for  tha  benefit  ei 
the  heir. 

Malone  and  Afalone^  for  the  complainant 
JulixM  A,  Taylor,  for  the  defendant 

«Y«  WiLKBs,  J.  This  bill  18  filed  by  the  widow  and 
younger  son  of  Frank  Caiassa  against  the  elder  son  of  Frank 
Cazassa  and  his  guardian.    The  objecto  of  the  bill  are: 
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1.  To  set  aside  two  deeds  made  by  the  father  In  Us  life- 
time to  the  elder  son,  upon  the  ground  that  thej  were  never 
delivered,  and  because  they  are  a  fraud  upon  the  rights  of  the 
widow  to  dower  and  homestead  in  the  lands  of  her  decased 
husband. 

2.  To  declare  certain  insurance  moneys,  amounting  to 
about  fourteen  thousand  dollars,  arising  from  four  different 
life  policies,  together  with  the  premiums  paid  thereon,  to  be 
an  advancement  to  the  elder  son,  for  which  he  must  account 
upon  the  settlement  of  his  father's  estate.  All  of  these  life 
policies  were  taken  out  by  the  father,  one  of  them  ***  being 
originally  payable  to  his  estate,  and  afterwards  transferred  to 
the  elder  son,  and  the  others  taken  out  originally  in  the  name 
of  and  for  the  benefit  of  the  elder  son. 

The  two  deeds  were  executed  by  the  father  on  the  sama 
day — to  wit:  May  16,  1889 — were  written  by  H.  Clay  King, 
then  an  attorney  of  the  Memphis  bar,  and  acknowledged  on 
the  sixteenth  day  of  May,  before  a  notary  public  One  pur* 
porta  to  convey  certain  property  to  the  elder  son,  situated  on 
De  Soto  street,  in  Memphis,  and  is  an  ordinary  deed,  while 
the  other  purports  to  convey  to  the  same  son  a  lot  on  Beale 
street,  in  Memphis,  but  provides  that  *Hhe  title  to  the  same 
is  to  vest  in  the  donee  on  a  formal  future  delivery  of  the  deed^ 
no  delivery  being  intended  at  the  present  time.'' 

Neither  deed  was  ever  registered,  but  both  remained  in  the 
father's  possession  until  his  death,  in  November,  1892. 

Tb^  &ther  continued  in  the  possession  of  the  property  em* 
braced  in  both  deeds  until  his  death,  collected  the  rents,  paid 
the  taxes,  took  out  fire  insurance,  and  made  leases  and  rental 
contracts  for  the  property,  in  the  same  way  and  manner  as 
before  the  deeds  were  executed,  and  always  in  his  own  name. 
The  fire  policies  contained  the  clause  usual  in  such  policies 
that,  if  the  interest  of  the  assured  was  less  than  that  of  owner 
in  fee,  or  if  he  was  not  sole  owner,  or  if  the  title  was  incum- 
bered, then  the  policies  were  to  be  utterly  void. 

He  never  mentioned  the  fact  of  having  made  ^^*  the  deeds 
to  his  wife  or  to  any  of  his  friends,  nor  to  the  donee,  so  far  as 
the  record  shows,  and  always  spoke  of  the  property  as  his 
own.  It  appear?,  however,  that  he  was  quite  reticent  in  re» 
gard  to  all  his  business  matters. 

The  elder  son  was  about  twelve  years  of  age,  and  the 
younger  about  nine  years  of  age,  when  the  deeds  were  made. 
The  former  is  shown  to  be  a  bright,  intelligent  boy  of  good 
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.  ^  x>r  s- .^  ^iip  cii&nrajir  held  that  both  deeda  wofo  in* 
^v*^  «r«  T^,w^:-9«,  heesaaae  Bevnr  deti^eied,  and  aet  them 
»c.r>.  Jh»  u  si»  infocmiuv  VMmcr,  hi  bald  that  a  poliojr  for 
r«^  z.>u&a.n£  ««vl*anai  *b»KcTiul  Benefit  Lifc  Inamnoe 


^>v  «^vr  ^a»aa:  nrwioezoaniL  biit  that  tba  other  inaaimnoe 


"S 


*"'  ^  X  AT  rxmanM  ^riTUr  |«Qi5cy  vaa  in  what  ia  atjled  an 

^<,\ .  :.fi^  Avi  .ma  r^**  irLJ»  ihe  echera  vera  oertifieatea  in  oer- 

^  >  >^%ivM%v.uis  «-sofceL    Tht  fiiinm  maa  paid  np^  and  liad 

^•^  tnk^.  >  >iii»r  t$s$uM  in  £fcror  of  the  fiober^a  eatate,  and  aob- 

^V^^*'  ^  r-t.n5&ftcT^  V 1^  e^ieat  nan,  iriiile  the  benefit  oer- 

«  N«^  Mit  %^>^  )::kt^i«  Ml  ia  xhe  maao  of  the  elder  aon,  and  tat 

%jk.  hf^-^yf^    TV  c^^<^  <if  the  pakkvp  poBcj  and  the  iasn- 

i^«s>^  ^  «)#  Woi»fc  oan^&rtataa  ««re  abool  tlie  aame  date  aa 

jg^  w.,.,^-,^^  bai^arpMM  fro«  the  deeiaioQ  of  the  ohan- 
^  e»f  t^^  id  ertoiOL 

Mik  il  ie  iiMirttd  Oat  the  oonrt  aboold  ba?e 
f  lennuiee  and  all  tlie  premiama  paid  thoieon 
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an  advancement  against  the  elder  8on,  for  which  he  should 
acooant  in  the  further  settlement  of  his  father's  estate. 

For  defendants,  it  is  insisted  that  the  court  should  hare 
held  the  deeds  valid  and  operative,  ***  and  that  the  eldest 
BOO  ahould  not  have  been  charged  with  any  of  the  money  de- 
rived from  life  insurance  as  an  advancement 

The  case  has  been  ably  argued  and  very  forcibly  presented 
by  counsel  on  both  sides. 

For  defendants  it  is  insisted  that  the  acts  done  by  the 
father  were  sufficient  to  show  delivery  of  the  deeds,  that  both 
were  executed,  and,  at  the  same  time,  that  they  were  acknowl- 
edged  before  a  notary  public;  that  a  manual  delivery  was  not 
necessary;  that  with  a  child  of  such  tender  years  such  de* 
livery  was  impracticable.  It  is  further  urged  that,  both 
deeds  being  executed  at  the  same  time,  one  providing  for 
future  delivery  as  to  the  Beale  street  lot,  and  the  other  con* 
veying  the  De  Soto  lots,  being  silent  as  to  delivery,  was  a 
convincing  fact  that,  as  to  the  latter  in  any  event,  it  was  in* 
tended  the  deed  should  take  immediate  effect,  and  as  to  that 
there  was  an  actual  present  delivery. 

On  the  other  hand,  it  is  urged  with  great  force  that  no  de- 
livery of  either  deed  was  ever,  in  fact,  made,  nor  was  there 
any  intention  at  any  time  to  make  an  actual  present  delivery; 
that  if  any  intention  to  deliver  ever  existed  in  the  mind  of 
the  father,  that  he  abandoned  it;  that  he  continued  in  the 
use  of  the  property  just  as  he  did  before  the  deeds  were  made; 
that  he  collected  rents,  made  contracts,  took  out  insurance, 
paid  taxes  on  the  property  in  his  own  name,  and  treated  the 
property  as  his  own,  and  that  the  deeds,  when  *^*  found, 
were  not  among  his  valuable  papers,  but  among  his  old  bills 
and  receipts. 

Many  authorities  bearing  upon  the  question  of  delivery  are 
cited  by  both  parties,  and  the  case  of  Davis  v.  Oarreitf  91 
Tenn.  147,  is  specially  urged  by  defendants  as  controlling. 

In  that  case  it  was  held  that  actual  manual  delivery  to  an 
infant  of  seven  years  of  age  was  not  absolutely  necessary,  and 
a  formal  delivery,  under  such  circumstances,  would  have  been 
80  extremely  formal  as  to  be  farcical. 

That  case,  however,  differs  broadly  from  this,  in  that  the 
deed  in  that  case  was  delivered  by  the  father  for  registration, 
was  actually  registered,  and  was  never  again  in  the  father's 
possession. 

Looking  at  all  the  facts  disclosed  in  the  record,  and  the 
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memoTj;    He  was  not  examined  as  a  witnesSi  Chough  ten- 
dered by  the  mother  for  that  purpose. 

By  the  mother  and  two  other  ladies  it  is  proved  tbati  after 
his  father's  death,  the  elder  son  stated,  in  answer  to  questions 
by  his  mother,  that  his  father  had  never  given  him  any 
papers,  and  had  never  shown  him  any. 

While  the  father  was  in  his  last  sickness,  and  some  three 
or  four  days  before  he  died,  he  said  to  his  wife  that  he  had 
some  old  papers  in  his  possession  with  which  he  was  not  sat- 
isfied; that  he  did  not  wish  them  to  stand  or  remain  good, 
and  that  he  intended  to  write  a  will;  that  he  wished  to  pro- 
vide well  for  her,  and  spoke  feelingly  of  how  futhfully  she 
had  nursed  him. 

After  the  father's  death,  the  two  deeds  were  found  in  his 
iron  safe,  in  a  separate  envelope,  tied  up,  among  some  old 
bills  and  receipts.  Hie  fire  insurance  policies,  which  seem  to 
have  been  his  only  other  valuable  papers,  were  in  a  separate 
package. 

The  Beale  street  property  is  worth  about  $16,000,  *^  the 
De  Soto  street  property  about  $26,000.  Besides  this,  the  es- 
tate has  two  farms  worth  about  $6,000,  with  an  encumbrance 
on  one  of  $2,350.  The  personal  property  amounts  to  $5,000, 
and  the  debts  against  the  estate  amount  to  $5,000. 

On  the  trial  the  chancellor  held  that  both  deeds  were  in- 
valid and  inoperative,  because  never  delivered,  and  set  them 
aside.  As  to  the  insurance  money,  he  held  that  a  policy  for 
five  thousand  dollars  in  the  Mutual  Benefit  Life  Insurance 
Company  wss  an  advancement,  but  that  the  other  insurance 
was  not  an  advancement. 

This  five  thousand  dollar  policy  was  in  what  is  styled  an 
**  old  line  company,"  while  the  others  were  certificates  in  cer- 
tain benevolent  orders.  The  former  was  paid  up,  and  had 
originally  been  issued  in  favor  of  the  father's  estate,  and  sub- 
sequently transferred  to  the  eldest  son,  while  the  benefit  cer- 
tificates were  taken  out  in  the  name  of  the  elder  son,  and  for 
his  benefit  The  transfer  of  the  paid-up  policy  and  the  issu- 
ance of  the  benefit  certificates  were  about  the  same  date  as 
the  two  deeds. 

Both  parties  have  appealed  from  the  decision  of  the  ohan- 
eellor,  and  have  assigned  errors. 

For  complainants,  it  is  insisted  that  the  court  should  have 
charged  all  the  insurance  and  all  the  premiums  paid  thereon 
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as  an  advancement  againet  the  elder  son,  for  which  he  should 
aoooQnt  in  the  farther  eettlement  of  his  father's  estate. 

For  defendants,  it  is  insisted  that  the  court  should  hare 
held  the  deeds  valid  and  operative,  ***  and  that  the  eldest 
loo  should  not  have  been  charged  with  any  of  the  money  de- 
rived from  life  insurance  as  an  advancement 

The  case  has  been  ahly  argued  and  very  forcibly  presented 
bj  eounsel  on  both  sides. 

For  defendants  it  is  insisted  that  the  acts  done  by  the 
father  were  suiBcient  to  show  delivery  of  the  deeds,  that  both 
were  executed,  and,  at  the  same  time,  that  they  were  acknowl- 
edged  before  a  notary  public;  that  a  manual  delivery  was  not 
neeessary;  that  with  a  child  of  such  tender  years  such  de* 
livery  was  impraoticable.  It  is  further  urged  that,  both 
deeds  being  executed  at  the  same  time,  one  providing  for 
Aitare  delivery  as  to  the  Beale  street  lot,  and  the  other  oon« 
veying  the  De  Soto  lots,  being  silent  as  to  delivery,  was  a 
convincing  fact  that,  as  to  the  latter  in  any  event,  it  was  in* 
tended  the  deed  should  take  immediate  effect,  and  as  to  that 
there  was  an  actual  present  delivery. 

On  the  other  hand,  it  is  urged  with  great  force  that  no  de- 
livery of  either  deed  was  ever,  in  fact,  made,  nor  was  there 
any  intention  at  any  time  to  make  an  actual  present  delivery; 
that  if  any  intention  to  deliver  ever  existed  in  the  mind  of 
the  father,  that  he  abandoned  it;  that  he  continued  in  the 
Qse  of  the  property  just  as  he  did  before  the  deeds  were  made; 
that  he  collected  rents,  made  contracts,  took  out  insurance, 
paid  taxes  on  the  property  in  his  own  name,  and  treated  the 
property  as  his  own,  and  that  the  deeds,  when  *^*  found, 
were  not  among  his  valuable  paperB,  but  among  his  old  bills 
and  receipts. 

Many  authorities  bearing  upon  the  question  of  delivery  are 
cited  by  both  parties,  and  the  case  of  Davis  v.  Oarreit^  91 
Tenn.  147,  is  specially  urged  by  defendants  as  controlling. 

In  that  case  it  was  held  that  actual  manual  delivery  to  an 
infant  of  seven  years  of  age  was  not  absolutely  necessary,  and 
a  formal  delivery,  under  such  circumstances,  would  have  been 
ID  extremely  formal  as  to  be  farcical. 

That  case,  however,  differs  broadly  from  this,  in  that  the 
deed  in  that  case  was  delivered  by  the  father  for  registration, 
was  actually  registered,  and  was  never  again  in  the  father's 
possession. 

Looking  at  all  the  facts  disclosed  in  the  record,  and  the 
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situation  and  Burroundings  of  the  parties,  we  az«  of  opinioa 
that  neither  of  these  deeds  was  ever  deliyered,  nor  was  then 
ever  an  actual  present  intent  to  deliver  them. 

It  would  not  be  reasonable  to  suppose  that  the  father 
intended  to  make  a  deed  to  take  effect  *'«ii  prsBStfnti"  to  the 
De  Soto  property,  upon  which  the  residence  in  which  he  and 
his  family  were  residing  was  situate,  and  the  deed  to  the  Beale 
street  property  provides  on  its  face  for  future  delivery,  and 
against  any  vesting  of  title  until  such  delivery  could  be  made. 
We  can  see  no  evidence  of  delivery  at  any  date  subsequent  to 
the  making  of  the  deeds,  or  of  any  intention  to  make  such 
delivery;  but  the  **^  facts,  so  far  as  they  go,  negative  the 
idea  of  any  delivery. 

That  the  father  never  mentioned  the  making  of  the  deeds 
to  his  wife  or  to  any  of  his  friends;  that  he  continued  to  use 
the  property  as  before,  paying  taxes,  making  rental  contracts, 
and  receiving  the  rents,  taking  out  insurance  in  his  own  name; 
that  the  deeds,  when  found,  were  not  among  his  live  and 
most  valuable  papers,  but  among  his  old  bills  and  receipts — 
all  these  facts  negative  the  idea  of  any  delivery,  or  of  any 
present  intention  to  deliver. 

As  to  the  insurance  money,  a  new  and  novel  question  is 
presented:  Whether  insurance  taken  out  by  the  father  in  the 
name  of  the  child,  or  taken  out  in  his  own  name  and  subse* 
qncntly  transferred  to  a  child,  shall  be  treated  as  an  ad- 
vancement  to  that  child,  for  which  he  must  account  in  the 
settlement  of  his  father's  estate;  and,  if  so  treated,  then  for 
what  amount  must  such  child  account? 

We  have  been  cited  by  counsel  to  but  one  case  bearing 
upon  the  question,  and  it  is  admitted  that  no  other  case  can 
be  found.  The  case  cited  is  Rickenhaeker  v.  Zimmerman,  10 
8.  C.  110,  reported  also  in  30  Am.  Rep.  37;  and  cited  in  1 
Am.  &  Eng.  Ency.  of  Law,  217.  In  that  case  it  was  held 
that  the  value  of  the  insurance  at  the  time  the  policy  was 
taken  out  and  the  first  premium  paid,  together  with  all  pre- 
miums subsequently  paid,  must  be  treated  as  an  advancement 

*^^  In  our  own  books  we  find  nothing  directly  upon  the 
question.  We  have  a  general  statute  providing  for  absolute 
equality  in  the  division  of  estates,  and  for  the  collation  of 
advancements:  M.  &  V.  Code,  sees.  8280,  8281. 

An  advancement  is  defined  to  be  a  gift  by  a  parent  to  a 
child  by  anticipation,  in  whole  or  in  part,  of  what  it  is  sup- 
posed the  child  will  be  entitled  to  on  the  death  of  the  parent: 
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Taney  ▼.  Yaney^  5  Heiak.  867;  13  Am.  Bep.  6;  HcmH  ▼• 
Woodard,  5  Cold.  200;  Morris  y.  Iforrif,  9  Heisk.  817;  Cam- 
ihon  y.  Coppedge^  1  Swan,  487;  and  other  oaaea  using  Bob- 
Btantiallj  the  same  language. 

In  the  South  Carolina  case  referred  to»  it  is  said  that  it 
would  be  a  difficult  matter  to  frame  such  a  definitioQ  of  the 
meaning  of  the  word  ^'advancement''  as  would  coyer  eyery 
possible  case,  but  that  certain  elements  are  absolutely  essen* 
tial — ^that  is,  the  property  given  must  have  been  a  part  of  the 
estate  of  the  ancestor  which,  but  for  the  gift,  would  pass  to 
the  heir  or  distributee  on  his  death,  or  it  must  be  something 
purchased  with  the  funds  of  the  father  in  the  name  of  and 
for  the  benefit  of  the  child. 

While  we  would  not  adopt  this  as  a  critically  correot 
definition  in  all  cases,  we  think  there  is  no  error  in  it^  as 
applied  to  the  facts  of  this  case. 

Certainly  a  parent  can  purchase  property,  real  or  personal, 
and  take  title  to  his  child  if  he  chooses,  with  a  view  and  for 
the  purpose  of  making  ^'  it  an  advancement  to  such  child, 
and  it  would  be  no  objection  to  its  being  so  treated  that  the  prop- 
erty thus  advanced  had  not  previously  belonged  to  the  estate 
of  the  father.    Property  thus  acquired  may  constitute  an  ad« 
yanoement  as  well  as  property  previously  owned  by  the  father. 
In  this  case  the  insurance  was  purchased  by  the  funds  of 
the  father.    It  was  an  investment  of  the  money  paid  as 
premium  by  him  for  the  benefit  of  his  son;  it  was  the  setting 
apart  and  investing  of  that  much  of  his  propertyi  which 
would  otherwise  have  accumulated  in  other  forms  and  gone 
to  his  distributees  just  as  much  as  if  he  had  invested  the 
same  in  some  stock  or  bond  for  the  benefit  of  his  child;  and 
if  we  add  the  feature  that  the  father  should  retain  the  posses- 
sion of  the  bond  or  stock  until  his  death  the  analogy  would 
be  complete. 

It  ia  true  the  proceeds  of  a  life  policy  are  by  statute  pro- 
tected from  seixure  for  the  father's  debts,  but  this  in  nowise 
bears  upon  the  matter  now  under  consideration. 

The  premiums  being  thus  invested  in  the  policy,  the  pro- 
ceeds of  the  same  are  an  advancement  to  the  child  in  the 
sbsence  of  anything  showing  that  the  parent  intended  it  to 
be  a  gift  and  not  an  advancement 

As  a  matter  of  course  it  is  competent  for  the  father  to  give 
the  policy  to  his  child  as  a  gift,  and  not  as  an  advancement, 
as  it  would  be  for  him  to  give  any  other  property  that  he 
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might  desire,  bat  in  the  absence  of  clear,  convincing  proof  ts 
the  ^'^  contrarj,  the  property  will  be  treated  as  an  advance- 
ment, and  not  as  a  gift:  MorrU  y.  Harrii^  9  Heisk.  817;  /o&*- 
$on  T.  Pattenon^  13  Lea,  626;  Aden  y.  Aden^  16  Lea,  453; 
WiUiavM  Y.  WiUiafM,  16  Lea,  438;  Ma$an  y.  Holmaf^  10  Lea, 
815;  Steele  y.  Frierem^  85  Ten  n.  430. 

The  mere  fact  that  the  policy  is  taken  in  the  name  of  the 
son  is  no  more  evidence  that  it  was  intended  as  a  gift  instead 
of  an  advancement  than  would  be  the  placing  of  title  to  real 
or  personal  property  in  the  name  of  the  son.  All  advance- 
ments are  gifts,  but  there  may  be  a  gift  that  is  not  an  ad- 
vancement if  not  so  intended  when  made  by  the  parent. 

The  next  question  presented  is  at  what  snm  the  insoranos 
should  be  charged,  treating  it  as  an  advancement. 

In  the  South  Carolina  case  cited,  it  was  held  that  the  sod 
should  be  charged  with  the  value  of  the  policy  at  the  time  it 
was  taken  out  and  the  first  premium  paid,  together  with  all 
premiums  subsequently  paid  added  to  that  value,  but  without 
interest.  This  ruling  was,  however,  based  upon  the  statute 
of  South  Carolina  relating  to  advancements,  which  provides 
that  the  property  advanced  shall  be  estimated  at  its  value  at 
the  ancestor's  death,  but  so  that  neither  the  improvement  of 
real  estate  nor  increase  of  personal  property  shall  enter  into 
the  computation. 

The  rule  in  Tennessee  is  that  advancements  shall  be  charged 
at  their  value  when  made:  Burton  v.  *^^  Diehineon^  8  Yerg. 
112;  Brown  v.  Dortch^  12  Heisk.  740;  Andrewe  v.  Andrewe^  7 
Heisk.  251;  House  v.  Woodard,  5  Cold.  200. 

Under  this  rule,  we  think  the  property  should  be  charged 
at  its  value  at  the  time  it  comes  into  the  possession  and  bene- 
ficial enjoyment  of  the  child  to  whom  it  is  given. 

The  idea  is  correctly  set  forth  in  the  case  of  Hook  v.  Hook^ 
13  B.  Mon.  528.  In  that  case,  a  father  conveyed  to  certain 
of  his  children  lands  and  slaves,  reserving  a  life  estate  in  him- 
self. The  Kentucky  statute  prescribes  the  same  rule  that  is 
recognized  in  Tennessee,  that  all  advancements  shall  be  es- 
timated at  their  value  when  made,  and  the  court  construed 
this  to  mean  that  the  advancement  should  be  deemed  to  be 
made  at  the  time  it  is  completed,  by  the  actual  possession  and 
enjoyment  of  it  when  the  life  estate  fell  in.  See  also  Clark 
v.  Wilson,  27  Md.  693;   Wilts  v.  Greer,  14  Ala.  443. 

Substantially  the  same  idea  is  held  in  Moore  v.  Burrow,  89 
Tenn.  104.     In  that  case  land  was  given  by  parol  in  1856, 
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and  the  donee  went  into  immediate  poeeewion.  Thii  parol 
giik  was  ratified  by  a  conveyance  in  1859,  and  the  qnestion 
was  whether  the  adTaocement  should  be  yalaed  at  the  time 
of  the  parol  gift  or  when  the  deed  was  made«  and  the  ooort 
held  that  the  value  at  the  time  of  the  parol  gift,  and  the  bene- 
ficial enjoyment  thereunder,  was  the  proper  date.  See  also 
Hayne$  r.  ^^  Jonei,  2  Head,  878;  O'A'mI  t.  Br€4€h€$n^  5 
Baxt.  606. 

We  consider  this  much  the  better  rulci  inasmuch  as  the 
child  gets  no  possession  or  beneficial  enjoyment  until  the 
father's  death.  In  the  mean  time,  if  the  policy  has  been  al« 
lowed  to  lapse,  the  child  will  not  be  chargeable  with  any  thing 
on  account  of  it  Again  it  is  said  that  if  anything  is  charged 
as  an  advancement,  it  should  be  simply  the  amount  of  pre- 
mium paid,  without  interesti  but  the  same  rule  applied  to  any 
other  property  would  make  amount  paid  for  the  property  ad- 
vanced the  criterion  of  value,  instead  of  what  it  is  actoaUy 
worth  or  what  may  be  its  real  outcome. 

We  are  of  opinion,  therefore,  that  the  eldest  son  should  be 
charged,  as  an  advancement,  with  the  net  amounts  received 
by  him  upon  all  the  policies  after  his  father's  death.  We  can 
see  DO  reason  why  he  should  not  be  charged  with  the  amounts 
received  on  the  certificates  in  the  beneficial  orders  as  well  as 
that  upon  the  old  line  policy,  nor  with  the  amounts  received 
upon  the  policies  not  paid  up  as  well  as  that  paid  up  in  the 
fiitber's  lifetime.  The  final  proceeds  and  outcome  of  each  is 
earned  by,  and  is  the  result  of,  the  premiums  invested  by  the 
father  out  of  his  own  means,  which  would  otherwise,  upon  his 
death,  have  gone  to  his  distributees. 

The  decree  of  the  chancellor  as  to  the  real  estate  is  affirmed, 
and,  as  to  the  insurance  money,  is  modified  as  herein  indi* 
cated,  and  the  cause  is  *^^  remanded  for  such  further  pro* 
ceedings  as  may  be  desired. 

The  costs  of  the  appeal  will  be  paid  by  the  defendant's 
guardian  out  of  the  trust  funds  in  its  hands. 

I>ixDs— SumcisiicT  or  Dsuvbrt  to  lHVAifTB.~Wh«n  a  puvnt  sze* 
9n\m  a  dsed  to  an  infant  child  and  in  his  interest,  and  uanifeeti  by  hie 
vorde  and  oondnot  an  intention  that  the  deed  shall  operate  at  once,  a  de* 
liTcty  wiU  be  presumed  and  proof  of  actual  deliTery  is  unneoeeiary,  beeanse 
it  is  the  duty  of  the  parent  to  presenre  the  deed  for  the  infant  until  it  ba- 
eomes  of  age:  Ha^e§  r.  Boylam,  141  HL  400;  33  Am.  St.  Bep.  826»  and  notCb 

ADTANOSMiNTa — Defihitios:  See  the  note  to  Attinwit,  Peikkmer,  S7  Am. 
Si  Rep.  748,  where  the  cases  defining  advancements  are  collected:  alia 
tbs  extended  note  to  MilUr't  Appeal^  80  Am.  Deo.  660. 
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HOPSDH  fk   FOWLKIS. 

▲  TmAiNjr  BT  TBI  XanmmVi  o«  tbb  Dxyoboi  ov  ckb  Hiioak» 
Wir%  if  destroyed,  aod  the  property  whioh  wm  mbjeot  thereto 
in  them  as  tenente  in  common. 

0rATDTa  or  LmrriTiOHS.— Ir  Ajtib  ram  Dironm  or  a  Bvsbavd 

Wm  ImkU  whieh  they  before  held  at  teaante  by  the  entintiee  ave  sold 
onder  an  execation  against  him,  and  the  pnrohasert  take  aad 
poeseeaion  of  the  whole  thereol,  claiming  title  adTeraely  to  the  wile^ 
right  to  maintain  an  action  for  the  recovery  of  such  land  ia  barred  bj 
the  atatnte  of  limitations  of  Teunestee,  if  she  has  not  brought  enob  «•• 
tkm  within  five  years  after  avofa  adverse  peeseasien  b^gaa, 

/.  T.  WoodBonj  and  Draper  and  Parb^  for  Hopeon. 
Richardson  and  Hoover^  for  Fowlkea. 

^*  McAlibtbb,  J.  This  is  an  ejectment  bilL  Complahi- 
ants  seek  to  reoover  a  tract  of  land,  consisting  *^  of  eiglii 
hundred  acres,  situated  in  Dyer  county.  Complainant  Marj 
E.  Hopson  was  formerly  the  wife  of  one  James  Wilson,  to 
whom  she  was  married  in  1854,  and  daring  said  marriage, 
io  wit,  on  September  8, 1856,  one  William  H.  Shipp,  the  fitther 
of  Mary  E.,  conveyed  to  her  and  her  then  husband,  James 
Wilson,  jointly,  the  tract  of  land  in  controverey.  The  said 
James  Wilson  died  in  November,  1886,  and  eomplainanis 
claim  that  the  legal  title  to  said  land  is  vested  in  the  said 
Mary  E.  by  right  of  survivorship,  the  land  having  been  owned 
by  her  and  her  then  husband,  James  Wilson,  by  entireties. 
It  should  be  stated,  in  Uiis  connection,  the  said  Mary  B.  was 
divorced  from  the  said  James  Wilson  on  the  80th  of  October, 
1860,  and  on  the  18th  of  March,  1861,  she  intermarried  with 
W.  H.  Hopson,  her  present  husband. 

It  further  appears  that,  on  January  4,  1860,  the  land  in 
controversy  was  attached  by  creditors  of  the  said  James  Wil* 
son,  and,  under  proper  decrees  of  the  chancery  court  of  Dyw 
county,  it  was  sold  to  the  defendants,  Fowlkes  and  Ledsinger. 
The  defendants,  therefore,  claim  title  to  said  land  as  poi^ 
chasers  at  that  judicial  sale  under  the  decree  of  the  chancery 
court  vesting  title  in  them,  and  by  continuous  adverse  po^ 
session. 

Respondents  say  they  are,  and  all  the  time  have  been  since 
the  date  of  confirmation  of  sale,  the  owners  in  fee  of  said  tract 
of  land,  holding  and  claiming  the  same  openly  against  all 
persons.  Respondents  *^  plead  the  statute  of  limitation  of 
seven  years,  and  they  rely  on  said  adverse  claim,  title,  and 
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possession  of  more  than  sevMi  years  as  a  oompleta  defense  lo 
said  action. 

The  ehancellor  pronoanced  a  decree  in  fivar  of  defendants, 
and  complainants  have  appealed. 

It  appears  from  the  record  that  the  defendant,  H.  L.  FowlkeSi 
and  P.  C.  Ledsinger,  the  ancestor  of  defendant  Gilbert  Led- 
singer,  purchased  this  land  at  the  sale  in  the  case  of  Ingram 
and  Allen  Walker  against  James  Wilson,  and  that  on  the 
24th  of  January,  1861,  a  decree  was  rendered  confirming  the 
sale,  divesting  title,  and  vesting  the  same  in  the  purchasers. 
1  It  further  appears  that  said  purchasers  went  into  immediate 
peesession  of  the  land,  inclosed  it  with  fences^  erected  im- 
provements thereon,  and  have  remained  in  continuous  and 
adverse  possession  of  the  same  up  to  the  institution  of  the 
present  suit,  which  was  commenced  on  the  12th  of  November, 
1888 — ^about  twenty-six  years  after  the  defendants  purchased 
and  took  possession  of  said  land. 

Under  the  operation  of  the  first  section  of  the  Act  of  1819, 
c.  28  (M.  &  v.,  sec.  3459),  an  adverse  possession  q(  seven  years 
under  a  deed,  grant,  or  other  title  purporting  to  convey  the 
fee,  not  only  bars  the  remedy  of  the  party  out  of  possession, 
but  vests  the  purchaser  with  a  good  and  indefiMsible  title  in 
fee  to  the  land  described  in  his  assurance  of  title.  Under 
the  second  clause  of  the  first  section  of  said  act  (M.  ft  V.,  see. 
3480),  it  is  ^^  provided,  viz:  ^'And,  on  the  other  hand,  any 
person,  and  those  claiming  under  him,  neglecting  for  the  said 
term  of  seven  years  to  avail  themselves  of  the  benefit  of  any 
title,  legal,  or  equitable,  by  action  at  law  or  in  equity  efiectu* 
aUy  prosecuted  against  the  person  in  possession,  as  in  the 
forcing  section,  are  forever  barred."  The  second  section  of 
laid  Act  of  1819  (Code,  M.  A  V.,  sec.  8461),  provides^  vis.: 
"  No  person,  or  any  one  claiming  under  him,  shall  have  any 
tctioD,  either  at  law  or  in  equity,  for  any  lands,  tenements,  or 
hereditaments,  but  within  seven  years  after  the  right  of  action 
bts  accrued."  Under  the  proof  in  this  case,  the  defendants 
Are  protected  by  each  and  all  of  the  provisions  of  the  statute, 
unless  it  appears  that  the  complainant  was  laboring  under 
•ome  disability  that  exempted  her  from  its  operation. 

It  is  insisted  on  behalf  of  complainant,  Mary  H,  that  the 
defendants^  by  virtue  of  their  purchase,  only  acquired  such 
iatersst  as  her  former  husband,  James  Wilson,  had  in  this 
Isad,  and  that  the  said  James  Wilson^  having  died  on  the  8th 
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of  November*  1886,  the  said  Mary  B.  then  beeame  entitled  to 
the  whole  esUte  by  right  of  earvivorehip. 

It  has  already  been  mentioned  that  the  said  Marj  IL  waa 
divorced  from  her  former  husband,  the  said  James  Wilson, 
on  the  13th  of  October,  1860,  but  her  counsel  insist  that  this 
divorce  did  not  change  the  nature  of  her  estate  in  this  **^ 
land,  which  she  still  continued  to  bold  by  the  entirety  with 
the  said  James  Wilson,  with  the  contingent  right  to  the  whole 
estate  in  the  event  she  survived  him.  It  is  insisted  that  ber 
right  of  possession,  and  the  devolution  of  the  title,  did  not  ac- 
crue until  the  death  of  the  said  James  Wilson,  and  that  she 
is  not  affected  by  the  lapse  of  time  and  the  statute  of  limite- 
tions« 

It  will  be  remembered  that  the  decree  of  divorce  was  pro- 
nounced on  the  13th  of  October,  1860,  which  was  prior  to  the 
purchase  by  the  defendants  at  the  chancery  sale,  which  oc- 
curred on  the  24th  of  January,  1861. 

What,  then,  was  the  effect  of  the  divorce  upon  the  tenure 
of  complainant's  title  to  this  land? 

In  the  case  of  Harrer  v.  WMner^  80  111,  197,  the  supreme 
court  of  Illinois  had  occasion  to  consider  the  question  now 
before  us.  Judge  Walker,  in  delivering  the  opinion  of  the 
court,  said:  *^Now,  this  estate  by  the  entireties  is  peculiar. 
The  possession  of  one  is  the  possession  of  both.  The  estate 
is  joint  for  life,  and  descends  to  or  vests  in  the  survivor  abec- 
lutely,  and  in  fee,  and  by  the  destruction  of  the  estate  of  one 
it  inures  to  the  other.  Neither  can  have  partition,  nor  can 
either  sell  the  estate  so  as  to  affect  the  rights  of  the  other; 
and  when  their  rights  to  the  property  are  invaded,  a  suit  for 
a  recovery  for  the  injury  or  for  the  property  must  be  jointy 
because  the  property  and  the  right  to  its  enjoyment  are  joint 
during  coverture."  Then,  appellee  could  not  sue  for  ^^^  and 
recover  any  interest  in  the  land,  without  joining  her  husband 
in  the  action,  until  the  coverture  ceased.  It  is  unlike  tenants 
in  common,  where  either  may  sue  and  recover  for  an  injury 
to  the  property,  and  may  use  the  names  of  his  cotenants. 

What  effect,  then,  did  the  granting  of  the  divorce  have  on 
this  estate,  or  the  rights  of  the  parties  therein?  The  relation 
of  husband  and  wife  was  thereby  terminated,  and  with  it  all 
marital  duties.  Their  interest  and  duties  from  thenceforth, 
as  related  to  each  other,  were  as  though  they  never  existed, 
The  estate  by  the  entireties  is  essentially  a  joint  estate,  alp 
though  it  differs  in  one  or  two  particulars  therefrom. 
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The  power  to  hold  jointly  arose  from  the  fact  that  they 
married  when  the  conveyance  was  made.  Had  the  murriage 
not  existed,  the  parties  would  have  taken  as  tenants  in  com* 
iDon. 

It  was  that  circumstance,  and  that  alone,  which  gave  to 
them  the  joint  life  estate  and  the  right  to  joint  possession. 
When  the  very  thing  which,  hy  operation  of  law,  gave  them 
a  joint  estate  was  destroyed,  by  operation  of  the  same  law  the 
joint  estate  ceased,  and  they  then  became  vested  with  an  estate 
per  my  as  tenan  ts  in  com  mon.  They,  by  that  act,  and  operation 
of  law  flowing  from  it,  are  not  jointly  entitled  to  possession, 
but,  the  unity  of  title  and  the  unity  of  estate  no  longer  exist- 
ing  with  the  incidental  right  of  joint  possession,  it  inevitably 
follows  that  they  then  became  tenants  in  common.  The  ter- 
mination ^*'  of  the  marriage  relation  having  wrought  a 
change  in  the  rights  of  the  parties  in  the  estate,  the  courts 
should  rather  hold  that  the  change  is  broad  enough  to  con- 
vert it  into  an  estate  in  common,  than  to  bold  that,  whatever 
change  was  made,  it  left  the  right  of  survivorship. 

But,  on  principle,  we  are  satisfied  the  decree  of  divorce  had 
the  effect  to  make  them  tenants  in  common,  and  that  appellee 
thereby  becomes  entitled  to  partition.  See  also  Bishop  on 
Marriage  and  Divorce,  section  716;  Freeman  on  Cotenancy 
and  Partition,  section  76.  We  are  not  without  authority  on 
the  question  in  this  state. 

In  the  case  of  Ame$  v.  Norman  ^  4  Sneed,  683,  70  Am.  Dec. 
269,  it  appeared  that  Ames  and  wife  were  seised  of  an  estate 
in  the  land  by  entireties.  Said  land  was  sold  at  execution 
sale,  in  satisfaction  of  judgment  against  the  husband,  and 
the  defendant,  Norman,  as  a  creditor  of  Ames,  afterwards 
redeemed  the  land  from  the  purchaser  at  said  sale.  After  Nor- 
man's rights  had  become  vested,  the  wife  of  Ames,  the  origi- 
nal judgment  debtor,  procured  a  divorce,  and  the  question 
was  whether  the  interest  or  title  of  the  purchaser  at  execution 
sale  was  subject  to  be  divested,  or  in  any  way  affected,  by  a 
subsequent  divorce  a  vinculo  matrimonii  to  the  wife.  It  was 
held  that  the  subsequent  divorce  had  no  effect  whatever  upon 
the  rights  of  such  purchaser.  It  was  held  that  the  defendant 
by  his  purchase  became  invested  with  the  right  of  the  hus- 
band as  '^^  it  existed  at  the  time  of  the  sale — that  is,  a 
right  to  occupy  and  enjoy  the  profits  of  the  land,  as  owner, 
daring  the  joint  lives  of  the  husband  and  wife,  subject  to  the 
contingency  that  if  the  complainant  survives  her  former  hue- 
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band  his  estate  will  then  terminate,  but  if  the  hnsband  but- 
TtTea,  he  will  become  absolute  owner  of  the  whole  eaiateL" 

The  ease  at  bar  is  to  be  differentiated  from  the  oaee  of 
Ames  y.  Normafiy  4  Sneed,  683,  70  Am.  Dec.  269,  in  this  im- 
portant particular,  that  in  the  present  case  ii  appears  that 
the  wife  was  divorced  prior  to  the  date  of  defendant's  par- 
chase  and  possession.  At  that  date  the  wife's  status  was 
that  o(  e^feme  $olSj  and  her  estate  in  this  land  had,  by  opera- 
tion of  law,  been  changed  from  one  by  the  entirety,  to  a  ten- 
ancy in  common.  That  Judge  McKinney,  who  delivered  the 
opinion  of  the  court  in  Ames  v.  Norman^  4  Sneed,  688;  70  Am, 
Dec.  269,  recognised  this  distinction,  is  apparent  from  the 
following  language.    We  quote  from  his  opinion,  via: 

''  As  one  of  the  necessary  results  of  the  unity  of  person  in 
husband  and  wife,  it  has  always  been  held  that  where  an 
estate  is  conveyed  or    devised  to  them   jointly,   they  do 
not  take  in  joint  tenancy.    Constituting  one  legal  person, 
they  cannot  be  vested  with  separate  or  separable  interests. 
They  are  said,  therefore,  to  take  by  entireties;  that  is,  each 
of  them  is  seised  of  the  whole  estate,  and  neither  of  a  part. 
If  the  rights  of  husband  and  wife  in  relation  to  an  estate 
held  by  entireties  are  not  altered  by  the  decree  declaring 
*^  the  divorce,  what  becomes  of  the  joint  estate?    What 
are  their  respective  rights  in  the  future  in  regard  to  it?  They 
are  no  longer  one  legal  person;  the  law  itself  has  made  them 
twain*    They  are  no  longer  capable  of  holding  by  entireties; 
the  relation  upon  which  that  tenancy  depends  has  been  de- 
stroyed.   The  one  legal  pereon  has  been  resolved,  by  judg- 
ment of  law,  into  two  distinct  individual  persons,  having  in 
the  future  no  relation  to  each  other;  and  with  this  change  of 
their  relation  must  necessarily  follow  a  corresponding  change 
of  the  tenancy  dependent  upon  the  previous  relation.    As 
they  cannot  longer  hold  by  a  joint  seisin,  they  must  hold  by 
moieties.   The  law,  in  destroying  the  unity  of  person  between 
them,  has,  by  necessary  consequence,  destroyed  the  nnity  of 
seisin  in  respect  to  their  joint  estate,  for,  independent  of  the 
matrimonial  union,  this  tenancy  cannot  exists" 

We  think  these  principles  are  conclusive  of  this  case.  The 
decree  of  divorce,  while  it  severed  the  unity  of  person  of 
James  and  Mary  S.  Wilson,  also  severed  their  unity  of  estate 
in  this  land,  making  them  tenants  in  common.  That  decree 
also  removed  the  disability  of  Mary  B.  as  a  married  woman, 
and  left  her  free  to  institute  proceedings  for  a  partition  of 
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this  land,  or  otherwise  to  assert  her  rights  therein.  She 
neglected  to  take  any  steps,  and  the  bar  of  the  statute  was 
complete  when  the  present  suit  was  instituted.  It  may  be 
remarked  in  conclusion  that  the  whole  groundwork  of  com- 
plainant's  bill  is  based  upon  the  assumption  **^  that  com- 
plainant,  Mary  B.,  was  not  a  party  to  the  original  attachment 
suit,  and  had  no  notice  of  those  proceedings.  This  assump- 
tion is  earnestly  controverted  by  the  defendants.  We  do  not| 
however,  decide  that  question,  as  it  is  wholly  immaterial,  the 
title  of  Mrs.  Hopson  having  been  extinguished  and  her  rem* 
edy  barred  by  operation  of  the  statute. 
The  decree  of  the  chancellor  is  affirmed. 


In  the  oaae  of  Chainiher$  v.  Ohamhen,  02  Teim.  707,  U  appeared  thai  a 
residenoe  and  the  fnmitare  thereia  had  been  conveyed  to  a  bntband  and 
wife  doriog  the  eziatenoe  of  their  marital  life,  and  that  he  thereafter  died, 
leaving  her  anrviving.  He  waa  the  owner  of  other  real  aetata  at  the  time  of 
hU  death,  and  the  commiaeioners  who  wore  appointed  to  aaaign  a  homeatead 
to  hia  widow  selected  and  set  aside  to  her  the  reaidenoe  property  of  which 
she  had  been  a  tenant  by  the  entireties  with  her  husband.  The  widow  in* 
listed  that  she  was  entiUed  to  this  property  as  anrriTor,  and  therefore  could 
Dot  be  required  to  accept  an  assignment  of  the  homestead  ont  of  it,  and  waa 
entitled  to  obtain  a  homestead  in  the  other  property  of  the  husband.  The 
chancellor  oTcrmled  her  contention,  bnt  the  supreme  court  very  properly 
declared  his  action  to  be  erroneous,  on  the  ground  that  *'Qpon  the  death  of 
the  husband  the  entire  and  absolute  title  to  the  land  vested  in  the  surviving 
widow,"  and  that  '*aU  hia  interest  in  said  lot  ceased  with  his  life^  and  after 
his  death  he  had  no  estate  in  the  lands  out  of  which  the  widow  oould  be  re- 
quired, or  was  even  entitled,  to  take  dower  or  homeatead." 

HusBAiTD  AHD  Wos— ENTiBBnis— EiTBOT  Of  DiTOBOi. — ^Laad  aoqufrad 
and  held  by  a  huaband  and  wife  aa  tenanta  by  entirety,  on  their  divoroa 
vests  in  them  as  tenants  In  common:  SUim  t«  Sknckt  1S8  N.  Y.  03;  SS  Am. 
St  Bep.  475,  and  note.  CbrfrtvSee  Appeal  qf  Lemi$.  85Mieh.  840|  84  As. 
St.  Rep.  94^  and  note.  See  also  the  extended  note  to  Dm  ▼•  SmrtMmgk^ 
18  Am.  Deo.  SSa. 
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NiooTiABLB  iKflTRTTniTTs— Altsbatiors.— It  Ib  VsEgmtMD  tlial  a  Bote ' 
in  the  same  oonditioa  when  signed  as  when  offered  in  eridenoe^  and 
preenmption  is  not  changed  by  the  fact  that  the  note  tbows  apoa  its 
faoe  that  the  orignal  draft  thereof  has  been  changed. 

Nbgotiabls  Inotrumbnts. — An  Altkratioh  as  to  thi  Dan  of  PaTicBrr 
in  a  note,  in  the  absence  of  proof  of  fraud  on  the  part  of  tb«  pajM  «r 
holder*  does  not  prevent  a  recovery  thereon  in  its  original  fbnn* 

Turner^  Oravet^  and  McKinstryy  for  the  appellants. 

Feighan,  WeUa^  and  Herman^  and  Patrick  H.  WimUm^  te 
the  respondent. 

^^  Dunbar,  C.  J.  It  would  be  profitlese  in  this  case  to  an* 
dertake  to  review  the  authorities,  for  thej  are  numerous  and 
irreconcilable;  some  courts  holding  that  an  alteration  of  the 
face  of  a  writing  raises  no  presumption  either  way,  but  that 
the  question  is  one  for  the  jury.  Other  courts  have  held  thai 
the  alteration  raises  the  presumption  that  it  was  made  before 
delivery;  others  that  in  such  cases  the  **  presumption  at- 
taches that  the  change  was  made  after  delivery,  and  that  it 
must  be  explained  before  it  is  received  in  evidence.  Still 
others,  that  it  raises  such  a  presumption  only  when  it  is  sus- 
picious. While  in  California  it  is  held  that  the  change  in 
the  printed  words  of  an  instrument  raises  no  presumption 
against  the  instrument,  while  a  change  in  the  written  worda 
does  raise  such  presumption. 

The  rule  that  the  alteration  raises  a  presumption  against 

126 
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thd  instniment  cannot  be  indalged  without  eonfltoting  with 
the  general  proposition  that  fraud  is  never  presumed,  and 
with  another  general  proposition  that  the  burden  of  proof  is 
upon  the  party  who  pleads  an  affirmative  defense.  If  it  is 
put  in  issue  by  the  pleadings,  it  is  a  fact  in  the  case  to  be  de« 
termined  by  the  jury,  subject  to  the  same  rule  of  presumption 
as  any  other  fact  to  be  proven  in  the  case. 

There  is  an  abundance  of  authority  to  sustain  this  view, 
and  we  think  it  a  reasonable  one.  As  far  as  this  particular 
case  is  concerned,  there  is  no  testimony  whatever  tending  to 
show  fraud  on  the  part  of  Schneider  and  those  claiming  un^ 
der  him.  The  testimony  of  Bell  and  his  wife  cannot  be 
considered  by  this  court.  They  were  certainly  testifying 
concerning  a  transaction  had  by  them  with  the  deceased 
man  Schneider,  and  the  testimony  falls  plainly  within  the 
inhibition  in  section  1646  of  the  code.  It  matters  not  that 
the  testimony  was  not  objected  to.  It  is  objected  to  here. 
This  court  is  trying  the  case  de  novo^  and  it  mast  try  it  on 
legal  testimony. 

There  was  no  testimony  on  the  subject  of  the  alteration. 
The  notary  simply  swore  that  no  change  was  made  in  the 
instroment  in  his  office  at  the  time  it  was  delivered,  but  he 
did  not  pretend  to  testify  that  the  instrument  had  not  been 
altered  before  it  was  delivered.  His  testimony  amounts  to 
nothing.  But  the  testimony  is  abundant  that  the  interlinea- 
tioo  is  not  in  the  handwriting  of  Schneider.  An  inspection 
of  the  original  instrument  does  not  lead  us  to  the  same  con- 
clusion that  it  does  the  attorneys  for  the  appellants.  ^^  It  is 
evident^  we  think,  that  the  added  words  were  not  written  at 
the  Bame  time  that  the  note  was  written  and  signed  by  Bell, 
or  with  the  same  ink  or  pen.  But  it  seems  to  us  tolerably 
plun  that  they  were  written  with  the  same  ink  that  was  used 
bj  Belle  Bell  when  she  signed  the  notes,  and  by  Harry  C. 
Bell  and  Belle  Bell  when  they  signed  the  mortgage;  and  with 
the  same  pen,  which  was  evidently  a  heavier  and  duller  pen 
than  was  used  in  writing  the  body  of  the  notes;  and  that  the 
added  words  and  figures  very  closely  resemble  the  handwriting 
of  Bell  as  shown  by  the  letters  introduced  in  evidence.  And 
OQtside  of  any  extrinsic  evidence  on  the  subject,  we  should 
^  inclined  to  come  to  the  conclusion  that  the  change  was 
made  when  Mrs.  Bell  signed  the  notes  and  mortgage;  and 
the  letters  from  Bell  to  Schneider  tend  to  strengthen  us  in 
that  view.    In  such  an  event  the  judgment  of  the  court  is 
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more  fkrorable  to  the  appellantB  than  it  Bhoald  be,  bni  it  ia 
not  complained  of  here,  and  will  not  therefore  be  disturbed. 

But  the  appellantB  could  not  prevail  here  in  any  eTent 
Thej  admit  the  execution  of  the  notes  and  mortgage,  and  for 
the  consideration  expressed.  There  is  not  a  syllable  of  proof 
of  fraud  on  the  part  of  respondent  According  to  their  own 
version  of  the  transaction,  the  first  note  had  become  dae  long 
prior  to  the  commencement  of  the  suiL  By  the  terms  of  the 
contract  this  matured  the  second  note,  and  as  a  matter  of 
fact  it  was  matured  by  lapse  of  time  without  reference  to  de- 
fault in  payment  of  the  first  note,  before  the  case  was  tried; 
so  that  the  respondent  obtained  judgment  for  no  more  than 
he  was  entitled  to,  and  there  is  no  principle  of  equity  which 
will  justify  this  court  in  disturbing  it. 

The  judgment  is  therefore  aflirmed« 

HoYT,  J.|  concurs. 

Anders,  Stiles,  and  Scott,  ^J.,  concur  in  the  result  upon 

the  last  ground  stated.  

la  the  snUequent  case  of  Tdkhna  Kaiitmai  Bank  ▼.  Knipe,  6  Wash.  S48^ 
the  action  waa  broaght  to  recover  apoQ  a  note  ezeented  by  the  delendaafe 
Knipe  to  the  defendant  Dorffel  and  by  him  indoraed  to  the  plaintiff.  Hie 
first-named  defendant,  by  his  anawer,  made  certain  general  deniala,  and  set 
up,  as  one  of  several  affirmative  defensea,  that  the  note  had  been  altered 
after  delivery  without  his  consent.  This  defense  waa  put  in  iasne  by  the 
reply,  and  upon  the  trial  plaintiff  offered  the  note  in  evidenoe,  the  defendant 
objecting  to  its  introduction  upon  several  grounds^  especially  calling  the  at- 
tention of  the  court  to  the  fact  that  the  note  ahowed  npon  ita  face  that  it 
had  been  altered  after  it  was  originally  written,  and  that  for  that  reason  it 
could  not  be  placed  in  evidence  until  such  alteration  had  been  explained. 
This  objection  was  overruled,  and  the  note  admitted  in  evidence.  Xhia  rul- 
ing presented  the  principal  question  in  this  appeal  from  a  judgment  in  favor 
of  plaintiff;  and  in  considering  it  the  supreme  court  said:  **The  question 
thus  presented  ia  an  important  one,  and  the  authorities  are  not  harmonicas 
in  regard  thereto.  It  is,  however,  no  longer  an  open  one  in  this  ooorl 
Substantially  the  same  question  waa  raised  in  the  case  of  WoV'enmm  ▼.  iU4 
6  Wash.  84,  36  Am.  St  Rep.  126^  and  we  held  that  thera  waa  a  presnmplioa 
that  an  instrument  in  writing  was  in  the  same  condition  when  signed  that 
it  was  when  offered  in  evidence,  and  that  such  presumption  was  not  dianged 
by  the  fact  that  the  instrument  showed  npon  its  face  that  the  original  draft 
thereof  had  been  changed.  The  special  cononrrence  of  three  of  the  Jadgas 
in  the  opinion  M'ould  seem  to  indicate  that  only  a  minority  of  the  ooort  had 
held  aa  above  stated.  Such,  however,  was  not  the  caae,  as  a  majori^  of  the 
court  concurred  in  what  was  thus  held,  and  limited  their  concurrenoe  on 
account  of  what  was  said  upon  other  questions.  Such  holding  is  decisiTe  of 
the  question  under  consideration,  and  as  we  are  satisfied  with  what  wo  than 
held,  it  follows  thnt;  in  our  opinion,  the  note,  when  received  in  oridonos^ 
made  a  prima  facie  case  against  the  defendant  so  far  as  this  principal  quae- 
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UpM  litt  v1mi1«  reoMd  w«iad  — fwirrfblx 


«{Kiii  A  BOto  wkioh  origiaally  oonteiiMd  »  pfovMloB  for  an  ftHovMj'a  Im  of 
flfs  poroMiiipoB  the  uiio«afc  dao  in  oMoniit  ohoald  boiaotitetod  toooUoc* 
The  ploiatiff  odsitfead  that  fcho  provision  roUting  to  mn  attornoy'o 
oliMigod  from  fivo  to  fiftoon  por  ooot.  Tho  flnt  compkunt  d» 
vpom  tiM  noto  in  Hi  ohangod  form,  bnt^with  tiM  ponaiaaioa  at  tho 
mm  omondod  oonpUiat  wao  filod  dooUring  npoa  tlio  aoto  oo  originally 
ittd,  and  dotnanding  judgmont  lor  tho  amoont  of  tho  nolo,  togothot 
with  an  ntloniey'o  foa  of  fivo  por  oonl  Tho  aotwor  filod  by  tho  doffondanti 
nllegod  an  altefntaon  in  tho  noto  onbaaqnontly  to  ito  osoontion  and  doniod 
that  it  was  their  coatraot»  bnt  did  not  spociflcally  ohargo  plaintiff  with  mak^ 
ing  anch  alteration.  The  plaintiff's  reply  to  sooh  answer  denied  spocifioally 
that  tho  alteration  in  tho  noto  was  made  by  him,  or  by  his  anthority,  and 
alleged  affirmatiTely  that  it  was  made  without  his  knowledge  or  oonsent^  and 
ozensod  a  more  definite  allegation  by  stating  that  be  had  no  knowledge  or 
faifomatioa  ao  to  when  or  by  whom  scob  nota  wm  altered  A  motion  by 
defendants  for  Judgment  on  tho  ploadingi  waa  OTomilod  by  tho  oonrt»  and 
tho  oaao  then  went  to  trial*  rsonlting  in  jadgment  for  the  plaintiff  sooording 
to  tho  prayer  of  his  oomplaint. 

In  oonsidering  the  ease  on  appeal  by  the  defendants  the  snpreme  eoor 
said:  **  There  is  no  question  in  this  oase  of  any  presumption  as  to  whetbo 
tiM  alteration  was  made  before  or  after  deliTery,  for  it  is  admitted  that  it 
waa  made  after  delivery.    Kor  do  we  understand  that  the  rule  is  oontended 
for  hy  tho  appellants  that  a  material  alteration  made  in  a  written  instm 
ment»  whether  by  a  party  or  a  stranger,  aroids  the  instrument    At  al 
emnts  tho  whole  trend  of  modem  authority  is  opposed  to  this  rule,  for  whilo 
there  is  no  doubt  that  a  willful  and  material  alteration  of  a  written  instm- 
meat  made  by  one  of  the  parties  to  it,  and  without  the  authority  of  tho 
other  party,  defeats  any  rights  he  would  otherwise  have  under  it,  the  mlo 
that  an  alteration,  althovg^  material,  oannot  intalidato  a  written  instramont 
iHion  made  by  a  stranger  to  the  oontraot  ii  just  as  thoroughly  establishods  1 
Am.  &  Eng.  Bnoy.  of  Law,  606,  and  oases  oited. 

**  And  thi%  in  onr  opinion  is  a  jnst  mlo^  for  while  it  li  tme  that  a  party 
who  has  the  oustody  of  a  written  instrument  should  be  held  to  a  reasonably 
striet  care  of  it,  and  eare  ahould  be  taken  to  prerent  him  from  declaring  on 
aa  altered  instrument^  and  then  simply  curing  it  if  the  fraud  be  disooreradt 
yot  more  abnse%  in  onr  jndgmeaA^  would  ooonr  if,  by  tho  spoliation  of  aa 
tnstmmont  by  a  stranger,  the  party  entitled  to  it  should  thereby  be  deprired 
of  his  reliel  So  that  we  take  it  the  material  and  practical  question  in  this 
is,  does  the  reply  of  tho  plaintiff  allege  the  spoliation?  We  think  it 
and  the  judgment  is  therefore  afflrmod." 

Axvnunoir  of  iMawwmBirra— PmiauMFiioy.^^Any  alteratloa  found  in  a 
written  instmmont  sbonld  be  prsonmed  to  hare  been  made  before  or  o^ 
tamporaneoasly  with  its  ezeeutiont  Frankiin  y.  Baker,  48  Ohio  St.  2296|  29 
Am.  St  Rep.  547,  and  note;  Coliku  t.  Ball,  82  Tex.  269;  27  Am.  St  Rep. 
877;  SiiUwell  t.  Patton,  108  Mo.  862.  The  burden  of  proof  is  on  the  party 
aOeging  that  the  alteration  was  made  subsequently  to  the  ezeeutiont  Bagtm 
▼•  Mer^uM^  e«&  lipia  €bw,  81  lowa^  3ai|  26  Am.  St  Rap.  498^  and  noteu  Seo 
Ao  eztonded  notes  to  ^00  ▼•Cose^  37  Am.  Rep.  260,  and  WoodworlkY.  Batfk^ 
10  Am.  Deo.  278^  and  also  the  note  to  Bwmam  ▼•  RuntU^  49  Am.  Deo.  782. 
AX.  8&  ^Lo^  you  XXXVL't 
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Kmovubli  InwvKOMMKt^kvnaLATicm  ov  Dat>— EiffBor  cv.— 1 
•Hon  of  tlM  date  ol  »  aolt  after  its  •zaentioa  and  daUvcry,  if 
tt  MQlorm  to  tbo  latHit  of  tbo  partiM»  will  not  iavalidato  tbo 
thoogh  the  tignor  had  ■•  ksowMgo  of  tho  rahMqnont  alteratioAz 
JWmIi  7  Bush,  27S;  S  Am.  Rep.  314^  Where  tho  date  of  the  note  ii 
teria],  ite  ineertion  after  delirery  by  tho  holder  doee  not  atoid  it:  ImgBA  ▼• 
Brweman,  6  Ark.  S77;  41  Am.  Dee.  96.  If  tho  dato  of  a  proouoMcy  mtm 
it  altered  after  it  paeeea  from  the  maker,  and  withoot  hit  priTi^  aad  •om- 
eeiit»  the  aoto  ie  Toid  ai  to  hims  liUdkU  ▼.  BhtggoU,  3  Har.  h  J.  U%  • 
Am.  0e&  433;  Batik  t.  MeCkord,  4  Dana»  191;  S»  Am.  Dea  3Q8»  and 
8oe  the  extended  notee  to  Dngper  t.  Woad^  17  Am.  Repw  101;  Wt 
Mmk^  10  Am.  Doo.  968|  aad  iimei  t*  Ooibmrm^  71  Am.  Doa  TMi 


Dbnnt  Hotbl  Company  v.  Sohbail 

CoaroBATioica— Oaiital  Srocs— Liabilitt  ov  SuBacansm. — ^A  enboeribet 
to  the  etock  of  a  corporation  ie  not  liable  for  the  amonnt  of  hia  anhaen^ 
tion,  if  the  corporation  faila  to  obtain  inbecriptione  to  the  foil  aoMmat 

of  its  entire  capital  stock. 

OORrORATIONfl—OAFITAL  StOOX— LlABIUTT  09  SuBSCBIBBHt.— If  the  Capital 

of  a  corporation  ie  fixed  by  ite  charter,  and  it  baa  no  authority  to  begin 
bntineaa  until  the  whole  amount  of  ■neh  capital  haa  been  sabeeribed,  its 
etockholders  cannot  be  required  to  pay  ■nbeoiiptiona  until  the  full  aapi- 
tal  itock  ie  lubecribed. 

CX^BPORATIOlffl — SUBSORimOir  TO  8T0CK  IN  AkOTHKB  CORPORATIOll. — OuO 

corporation  cannot  snbacribe  to  the  capital  etock  of  another  corporation. 

Hawley  and  Pnmty^  and  Burke^  Shepard^  and  IToods,  for  Um 
appellant 

Hughe$^  Hastings^  and  Stedman^  for  the  respondent. 

134  DuNBAB,  C.  J.  There  are  two  controlling  qaestions  in 
this  case: 

1.  Is  a  subscriber  to  the  stock  of  a  corporation  in  this  state 
liable  for  the  amount  of  his  subscription  upon  the  failure  of 
the  corporation  to  obtain  subscriptions  to  the  extent  of  the 
full  capital  stock;  or,  expressed  in  other  words,  is  the  obtain* 
ing  of  the  subscription  to  the  extent  of  the  fall  capital  stock 
a  condition  precedent  to  the  liability  of  the  subscriber? 

2.  Can  a  corporation  under  the  laws  of  this  state  become 
an  incorporator  by  subscribing  for  shares  in  another  oorpo* 
ration? 

On  the  first  proposition  the  contention  by  respondent  that 
the  Subscriber  is  not  liable,  we  think,  is  sostained  by  the 
OTerwhelming  weight   of   authority,  as  well  as   by  right 
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reasoning  and  the  plain  principles  of  justice  and  fair  deal- 
ing*     While  it  msLj  be  a  well-recognised   principle,  as  as* 
sorted  by  appellant,  that  defenses  to  subscriptions  are  not 
**•  favored  by  the  courts,  the  principle  can  only  be  recog- 
nized in  its  application  to  inequitable  defenses.    Contracts  of 
subscription  and  capital  stock  of  corporations,  like  other  con- 
tracts, are  entered  into  by  individuals  with  reference  to  the 
responsibilities  imposed;  in  this  case,  no  doubt,  with  refer- 
ence to  the  relative  responsibilities  of  the  subscribers  and  the 
character  and  cost  of  the  hotel  to  be  constructed.    The  in- 
equitable results  of  holding  the  subscribers  bound  in  a  case 
where  the  whole  amount  of  the  stock  is  not  subscribed  is  set 
forth  with  so  much  clearness  and  particularity  in  SaUm  Mill 
Dam  Corp.  ▼.  RopeSf  6  Pick.  23,  a  leading  case  on  the  subject^ 
and  the  arguments  and  illustrations  of  the  court  in  that  case 
are  so  often  repeated  and  so  nearly  universally  indorsed,  that 
we  will  content  ourselves  with  a  reference  to  and  an  indorse* 
ment  of  the  reasoning  in  that  case.    Even  in  the  absence  of 
statutory  requirements,  such   seems  to  be  the  prevailing 
holding. 

**  It  is  an  implied  part  of  the  contract  of  subscription  that 
the  contract  is  to  be  binding  and  enforceable  against  the 
subscriber  only  after  the  full  capital  stock  of  the  corporation 
has  been  subscribed.  This  condition  precedent  to  the  liability 
of  the  subscriber  need  not  be  expressed  in  the  corporate  charter 
nor  the  subscription  itsell  It  arises  by  implication  fiom  the 
just  and  reasonable  understanding  of  a  subscriber  that  be  is 
to  be  aided  by  other  subscriptions.  This  rule  is  supported 
also  by  public  policy,  in  that  corporate  creditors  have  a  right 
to  rely  upon  a  belief  that  the  full  capital  stock  of  the  corpo- 
ration has  been  subscribed";  Cook  on  Stock  and  Stock- 
holders, 2d  ed.,  sec.  176. 

**  It  is  a  general  principle  that  the  members  of  a  corporation 
cannot  be  required  to  pay  assessments  upon  their  shares  until 
the  company  is  authorized  by  law  to  begin  the  prosecution  of 
its  enterprise":  1  Morawetz  on  Private  Corporations,  sec.  187. 
The  capital  of  a  corporation  being  fixed  by  its  charter,  the 
corporation  has  no  authority  to  begin  business  until  the  whole 
amount  of  such  capital  has  been  subscribed.  ^**  Hence  it 
follows  that  the  members  cannot  be  required  to  pay  assess- 
ments until  the  full  capital  stock  is  subscribed. 

^  When  the  capital  stock  and  number  of  shares  are  fixed 
by  the  act  ot  incorporation  or  by  vote  or  by-law,  no 
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ment  can  h%  kwfully  made  on  the  share  of  the  sohaeriber 
until  the  whole  number  of  shares  has  been  taken":  2  Water- 
man on  Law  of  Corporations,  sec.  183, 

^As  a  general  rule,  where,  on  the  organiiation  of  a  oorp<^ 
ration,  the  number  of  shares  of  the  capital  stock  and  the  aom 
to  be  paid  for  each  share  are  agreed  upon  and  inserted  in  tha 
agreement  of  subscription,  the  subscribers  are  not  bound  to 
pay  their  subscriptions  until  the  requisite  number  of  sharea 
is  flUed  up  by  subscriptions":  Thompson  on  liabili^  of 
Stockholders,  sec  12a 

Green's  Brice's  Ultra  Vires,  2d  ed.,  p.  153,  after  stating  the 
rule  that  corporations  haying  the  power  to  raise  a  definite 
capital  may  begin  their  business  before  that  capital  or  anj 
portion  thereof  is  obtained,  says,  in  note  a: 

**  The  American  rule  seems  to  be  the  reyerse  of  that  stated 
in  the  text;  where  the  number  of  shares  and  the  amount  of 
capital  is  fixed,  the  whole  stock  must  be  subscribed  before  the 
corporation  can  begin  business,  unless  the  constating  instru- 
ments expressly  remove  this  restriction*': 

The  cases  cited  by  these  authors  fully  sustain  the  text,  and 
we  think  the  rule,  in  America  at  least,  is  firmly  established, 
unless  a  contrary  contention  appears  expressly  or  by  impli- 
cation, either  in  the  charter  or  the  contract  of  subscriptions. 

But  outside  of  the  decisions,  on  general  principles  of  law  and 
equity,  the  statute  of  our  own  state,  it  seems  to  us,  puts  this 
question  beyond  a  perad venture.  Section  1497  of  the  General 
Statutes  provides,  that  *'  no  such  corporation  shall  commence 
business  .  •  •  •  until  the  whole  amount  of  its  capital  stock  has 
been  subscribed."  The  only  object  of  collecting  assessments 
from  the  subscribers  is  to  carry  on  the  business  of  the  corpo- 
ration, and  the  law  prohibiting  it  ^*^  from  commencing  busi. 
ness  until  the  whole  amount  of  its  capital  stock  has  been 
subscribed,  by  the  strongest  implication  at  least,  prohibits  it 
from  collecting  assessments  before  that  condition  is  complied 
with.  We  see  nothing  in  the  articles  of  incorporation  to  take 
this  case  out  of  the  general  rule,  or  that  will  estop  the  sub- 
scribers from  making  the  defense  pleaded  herein. 

As  to  the  second  proposition,  a  corporation  can  only  be 
formed  in  the  manner  provided  by  law  and  has  only  such 
powers  as  the  law  specifically  confers  upon  it.  We  do  not 
think  that  a  corporation  was  within  the  contemplation  of  the 
legislature  when  they  used  the  expression  ^*  two  or  more  per- 
sons," in  section  1498  of  the  General  Statutes.    It  is  true  that 
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eeclioQ  1709  of  the  Code  of  Procedaro  provides,  that  the  term 
**  person"  may  be  construed  to  include  the  United  States,  this 
state,  or  any  state  or  territory,  or  any  public  or  private  corpo- 
ration, as  well  as  an  individual.  But  it  does  not  follow,  by 
any  means,  that  the  term  **  person"  is  always  to  be  construed 
as  a  private  corporation  any  more  than  it  is  always  to  be  con« 
stmed  as  the  United  States. 

Morawets  on  Private  Corporations,  section  488,  says:  **A 
corporation  cannot,  in  the  absence  of  express  statutory  author* 
ity,  become  an  incorporator  by  subscribing  for  shares  in  a 
new  corporation;  nor  can  it  do  this  indirectly  through  persons 
acting  as  its  agents  or  tools":  citing  Central  R,  R.  Co.  v.  Psnfuyl- 
vania  R.  R.  Co.^  81  N.  J.  Eq.  476.  The  author,  continuing, 
says:  **The  right  of  forming  a  corporation  is  conferred  by  the 
incorporation  laws  only  upon  persons  acting  individually,  and 
not  upon  associations." 

This,  it  seems  to  us,  for  manifest  and  manifold  reasons,  is 
in  accordance  with  public  policy;  and  we  therefore  decide 
that  under  the  existing  laws  of  this  state  one  corporation  can* 
not  Bubacribe  to  the  capital  stock  of  another  corporation. 
And,  in  any  event,  in  this  case  the  amount  of  the  capital 
stock  of  tlie  building  company  was  so  exceedingly  ^**  small 
compared  with  the  amount  of  the  liability  which  it  sought  to 
assume  (its  subscribed  stock  being  sixty-four  thousand  dol* 
Itrs  and  its  capital  stock  only  fifty-four  thousand  dollars), 
that  there  was  no  apparent  ability  to  pay  the  amount  sub- 
scribed; and  while  it  maybe  true  that  a  party's  contract  will 
not  be  held  void  if  it  is  not  apparent  that  he  is  worth  the  entire 
amount  of  money  necessary  to  carry  it  out  at  the  time  it  is 
made,  yet  the  disparity  here  is  too  great,  and  there  is  not  only 
not  "an  apparent  ability  to  pay,"  but  there  is  an  apparent 
inability  to  pay. 

We  find  no  error  in  the  proceedings  of  the  court  beloWy  and 
ihe  judgment  is  therefore  affirmed. 

Stiles,  Andsbs,  and  Scott,  JJ.,  concur. 

HoYT,  J.,  disqualified.        

CoRPOKATioHS— SoBsoBnnoir  TO  Stock  ov  CoaroaATiov  to  bi  Tovmn, 
A  eontraot  between  eeveral  penona  to  form  a  oorpontion  and  labecrib* 
for  ttook  is  inoomplet*  until  the  eontemplated  organization  is  eompl«t#» 
MarymfOU  BleeMe  lAghJt  etc  Co.  ▼.  /oAn«M»  98  CaL  638;  S7  Am.  8t  Rep.  S18» 
•nd  note;  and  at  any  time  prior  to  nieh  organisttion  enoh  enbeeriptioo  may 
bt  withdrawn  by  the  inbscriber:  HtuUtm  Bml  SHaU  Co,  ▼.  TWtr,  IM  MsM* 
IB;  82  Am.  St.  Rep.  4S4,  and  nota. 
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Ugbft  of  One  OorpoitttiOB  to  Aoquiro  Stock  in  Anottaor. 

InadenttU  Power$  of  CorporaUoM,  —The  execntion  of  an  antbority,  wtietlMr 
eonfarred  by  atatatory  grant  or  by  peraonal  delegation,  may  take  plaoa  im 
an  infinite  variety  of  oircumstanoea,  and  the  authority  itself  may  be  appar* 
ently  enlarged  or  restricted  by  those  oircnmstaneeey  so  that  it  ia  rarely 
possible  to  affirm  that  nuder  no  circumrtancee  is  a  specilie  act^  otherwiae 
lawful,  not  embraced  within  the  authority  oonferred  as  incident,  in  aome 
eontingenoy,  to  its  proper  execution.  Every  corporation  in  the  lawful  ex- 
eroiie  of  its  franchises  and  powers  is  pursuing  an  authority  conferred  epoa 
it  either  by  special  statute  or  by  general  law,  and  while  pursuing  thia  au- 
thority and  the  objects  it  may  lawfully  seek,  it  necessarily  does  many  acts 
not  specially  enumerated  in  its  charter,  but  which  are,  neTertheleas,  law* 
fully  done  because  in  the  lawful  pursuit  of  those  objects.  To  illnatrate^  a 
corporation  formed  for  the  purpose  of  erecting  a  church  and  obtaining  by 
subscription  or  other  lawful  means  the  funds  necessary  for  that  parpcas^ 
while  it  may  not  engage  in  railroading  or  in  building  and  operating  a  thea- 
ter, nor  subscribe  for  stock  in  a  corporation  formed  for  either  of  tbeae  puiw 
poses,  might,  nerertheless,  as  an  incident  to  its  power  to  raise  moneys,  aooept 
a  donation  of  stock  in  either  corporation,  or  even  take  such  stock  in  pay* 
ment  of  a  subscription  not  otherwise  collectible.  In  every  instance  in  which 
the  purchase  or  ownership  by  one  corporation  of  stock  in  another  baa  been 
justified  or  upheld,  it  will  be  found,  we  think,  that  the  decision  ol  the  court 
has  been  placed  up3n  the  ground  that  the  facts  of  the  case  were  such  that 
the  action  of  the  corporation  could  not  be  said  to  be  outside  of  what  it 
might  properly  do  as  an  incident  of  the  pursuit  of  a  power  expressly  grmnted 
to  it.  Furthermore,  as  the  holding  of  stock  by  one  corporation  in  another 
naturally  tends  to  create,  or,  at  least,  to  aid  and  encourage,  monopoliea,  it 
is  not  sustainable  under  any  circumstances  when  it  appears  that  the  acqui- 
sition of  such  stock  was  for  the  purpose  of  obtaining  the  control  of  another 
corporation  and  thereby  enabling  a  single  corporation  to  possess  and  ezer* 
cise  the  franchises  and  control  the  business  operations  of  two  or  mora  cor- 
porations. 

Subscripthm  to  Stock  qf  Other  OorporeUhna. — Doubtless  there  are  cironni- 
stances  in  which  the  business  of  one  corporation  may  be  enlarged  or  made 
more  profitable,  or  may  be  more  conveniently  conducted,  by  the  oc|^isa- 
tion  of  one  or  more  ancillary  corporations.  On  the  other  hand,  it  may  be 
■aid  that  no  field  of  fraud  has  been  so  fertile  as  have  been  the  devicea  through 
which,  by  means  of  these  ancillary  or  absorbing  corporations,  the  business  of 
the  chief  corporation  has  been  conducted  by,  and  its  profits  diverted  to^  its 
conspiring  managers.  It  is  not  usual  for  the  chief  corporation  to  undertake  to 
subscribe  for  stock  in  the  ancillary  or  absorbing  corporation.  Its  interests 
therein  and  its  connection  therewith  are  generally  concealed.  Still  there 
have  been  instances  in  which  one  corporation  hss  undertaken  to  form  an* 
other  or,  at  least,  to  promote  its  formation  by  subscribing  to  its  stock,  or 
has,  after  its  organixation,  undertaken  to  subscribe  for  such  stock,  but  there 
is  not,  so  far  as  we  are  aware,  any  judicial  indorsement  of  this  procedurs^ 
but,  rather,  judicial  condemnation  and  annulment.  A  railway  corporation 
by  way  of  counterclaim  to  an  action  against  it  for  goods  sold  and  deUvered 
to  a  corporation  engaged  in  the  manufacture  of  iron,  alleged  that  it  waa  te 
the  interest  of  the  latter  corporation  to  aid  in  the  construction  of  the  rail- 
reed  of  the  defendant^  and  that  in  order  to  effect  a  sale  of  goods  mannfae. 
tnred  by  it»  the  plaintiff  corporation  had  agreed  to  mannfaotnre  iron  and 
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fforgingt  of  tb*  Talne  of  two  IhottMiid  dollan,  and  to  tdco  m  paj  therofor 
forty  shareo  of  tbo  capitBl  itoek  of  tho  dofondaat  and  that  the  mambon  aad 
•tookholdar*  of  tha  plaintiff  anantad  to  rach  agraamant  vhaa  it  waa  madt^ 
and  that  tha  gooda  aaad  for  by  pUtntiff  wara  mannfaotorad  by  it  nndar  nab 
agraamant^  and  that  it  carrtad  ont  all  tha  proTisiona  of  tha  agraamant  on  its 
part^  azeapting  tha  daliTory  of  tha  atoak,  and  it  woald  hara  made  eaab 
daKvary  bat  for  the  faot  that  the  plaintiff  rapadiated  the  agreement  and 
rafoaad  to  mannfaotora  any  more  iron  and  forginga  thereander.  The  d» 
fendant  prayed  jndgment  for  the  baUoee  dae  it  on  the  anbeoriptioo.  A  do* 
mnrrer  to  tbia  oonnterelaim  wae  ■natained  by  tha  trial  oonrt»  and  ite  aetiott 
waa  approTed  by  the  ■apreme  ooort  on  appeal.  That  aonrt  laid,  "We  think 
it  well  aettled  at  the  reenlt  of  the  decisiona  in  tbia  itate,  ai  wall  ai  abewfaeri^ 
that  an  inoorporated  company  cannot^  unleia  authorised  by  etatnte,  make 
a  ndid  rabeoription  to  the  oapital  stock  of  another;  that  anoh  snbaeription  ia 
aftntvirefandyoid'':  Valleif  B.  S.  C<k  w.  Lake  JBrk  Iron  Ook,  4A  Oluo  St.  4L 
Oemiral  J2L  J?,  do.  ▼.  Penwtyloania  R.  JL  Co.,  31  N.  J.  Bq.  475,  was  an  aetioA 
by  one  railroad  corporation  against  anutiior  to  enjoin  the  latter  from  ooii* 
atmcting  a  railway.  It  was  alleged  that  the  propoeed  oonstmetion  waa  to 
be  effeoted  by  a  corporation  which  had  been  formed  at  the  inntanca  of  tha 
defendant  corporation,  and  that  its  stock  was  to  be  paid  for  by  the  latter* 
thongh  snbacribed  for  in  the  names  of  rarioos  persons  who  were  friendly  to 
H  and  who  held  each  stock  in  tmat  for  ita  nsa.  In  granting  the  relief  asked, 
the  conrt  declared  that  *'A  corporation  cannot  in  its  own  name  snbscriba  for 
stock  or  be  a  corporator  nndar  the  general  railroad  law,  nor  can  it  do  ao  by 
a  aimnlated  compliance  with  the  proTisiona  of  tha  law  throagfa  its  agents  aa 
pretended  corporators  and  snbscribera  of  stock. "  A  sav ings  bank  snbscribed 
for  a  large  amonnt  of  the  capital  stock  of  a  manufaotnring  oorporation,  and 
not  haTing  on  hand  the  moneya  necessary  to  pay  ita  snbscriptioD,  procured 
another  corporation  to  make  snch  payment.  Afterwards  an  action  waa 
bronght  by  tha  latter  corporation  upon  notea  giren  to  it  for  the  amount  ao 
paid  by  it  at  the  request  of  the  savings  bank.  The  Jndgment  of  the  conrt 
denying  the  right  to  reoovery  was  chiefly  founded  u pen  ita  holding  that  tha 
banking  corporation  had  no  power  to  pnrchaaa  property  on  credit,  but  it 
also  aaid,  "It  would  seem  on  principle,  aa  well  as  authority,  that  it  ia  not 
within  the  anthority  of  the  trustees  af  a  saringa  bank  to  invest  its  funds  ia 
the  stock  of  a  manufacturing  corporation,  unless  expressly  antboriaed  to  do 
ao  by  its  charter  or  the  public  laws  of  the  atate."  **  If  a  corporation  can 
porohaae  any  portion  of  tha  capital  atock  of  another  corporation,  it  can  pur- 
ehaaa  the  whde  and  inrest  all  ita  funda  in  that  way  and  thna  be  enabled 
to  engage  successfully  ia  a  business  entirely  foreign  to  tha  purpoeea  for 
which  it  waa  created.  A  banking  oorporation  could  become  a  manufacturing 
corporation  and  a  mannfaurtaring  corporation  could  become  a  banking  cor- 
tion.  This  tha  lav  will  not  allow^i  FranUlm  Oomptm^  t.  Lewittom  Iwd.^ 
68  Me.  43;  88  Am.  Rep.  9.  A  oorporation  organiiad  to  do  businesa 
sa  inaurance  agents,  commission  merchants,  and  biokera  applied  to  a  loan 
asBooiation  for  a  loan,  and,  aa  a  condition  of  obtaining  such  loan,  subacribed 
for  fifty  abarea  of  tha  atook  of  the  loan  corporation,  and  executed  a  note  for 
tiie  amount  of  tha  loan,  including  the  price  of  the  stock,  and  secured  such 
loan  by  a  mortgage  an  real  property.  In  a  suit  brought  to  foreoloae  tbia 
mortgage,  the  power  of  the  officera  of  the  defendant  ccrporatioik  to  make 
tbia  anbaoription  and  to  impooa  liability  therefor  waa  questioned.  Tbia 
power  waa  denied  by  the  aupreme  conrt  of  errora.  '*A  subscripticii,''  said 
tha  aonrt^  "to  the  stoak  of  a  buUdiag  association  baa  no  legitimate  coanea- 
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U  k  Mid  that  tbt  d«foiidsttti  had  powar  to  borraw 
■Mrigaga  tbair  real  aatato  lor  its  mcotitjt  and,  if  aaasanfy  taohtam 
•a  u  thia  aaaa,  beooma  a  atookhohlar  in  a  Imildiag  aaaooiatioa.  Wa  ara 
dMprwMni  to  qaastion  the  right  of  the  defendaiite  to  borrow  mommy  aad 
gage  their  real  estate  for  Its  aaonrity.  Thia  laay  be  oae  of  tha  powaia  ittol> 
dental  to^  and  aeoesaary  ia»  the  prooeeatioa  of  their  baaiaeaa  aad  Iha 
■aeooMfol  maoagemeat  of  the  aame.  We  are  inclined  to  think  the  paver 
la  implied  in  their  artiolet  of  aaaoeiatioa.  Bat  when  the  dir<»ctaflB  «f  the 
aompaay  sabeoribed  for  stock  in  a  bailding  assoeiation,  vbatever  may  have 
been  their  motire,  whether  to  ebtaio  a  loan  of  uMNiey,  or  for  pmpojei 
of  speonUtion,  thej  transoended  the  power  conferred  npon  them  and  da* 
parted  from  tha  legitimate  bnainesa  of  the  company,  as  mnch  so*  aa  if  they 
had  sabeoribed  for  stock  in  a  manufaotnring  company.  Sach  anbeeriptioB, 
in  onr  opinion,  it  not  binding  npon  the  defendants,  and  any  paymente  mads 
vpon  it  to  the  plaintiffs  would  be  money  received  withont  censfdaratioa"; 
Meehankg'  etc  Mntual  Sao,  Bank  t.  Meridtm  A,  Cb.,  84  Ocnn.  IM. 

Pwrtkau  Oikerwm  Than  bf  /Saftferqitfon.— When  we  consider  tha  qnestioa 
of  the  right  of  one  oorporation  to  aoqnira  stock  in  another  otherwise  then 
by  snbsoribing  to  its  stock  and  thereby  promoting  its  formation,  we  anoonater 
greater  difficnlties,  beoanse  the  aoqnisition  of  the  stock  may  be  so  ooaneoted 
with  the  anthoriaed  bnsiness  of  the  corporation,  that  mnch  dovbt  may  rsa> 
aonably  exist  aa  to  whether  or  not  the  transaotioa  is  defenaible,  mm  the 
ground  that  it  was  incidental  to  the  exercise  of  some  power  dearly  poeeessed 
by  the  corporation.  Unless  the  corporation  is  by  its  charter  or  by  aome 
general  law,  expressly  anthoriaed  to  acquire  stock  in  other  corporatiooa,  any 
tranaaotion,  the  chief  object  of  which  is  the  acquisition  of  aueh  atock,  ia 
uUra  ejrfs.  The  abhorrence  by  the  law  of  all  monopoliea  neosasarily  inancaa 
its  condemnation  of  every  transaction  by  which  oae  oorporation  aaaka  to 
obtain  the  control  and  management  of  another,  and  therefore  every  attempt 
to  obtain  stock  in  another  corporation  for  such  a  pnrpose  is  unlawful:  Sum^ 
ner  t.  Marey,  8  Wood  k  M.  105.  Any  atockholder  may  dissent  from  any 
proposition  looking  to  the  use  of  the  fnnda  or  credit  of  tha  corporation  in 
which  he  holds  stock,  for  the  aoqnisition  of  stock  in  another  oorporation, 
and  it  is  not  an  answer  to  his  demand  that  hia  oorporation  keep  wiUiin  the 
limits  of  its  powers,  that  the  proposed  deviation  ia  to  hia  interest,  aa  well  as 
to  the  interest  of  his  corporation.  Thus  in  a  suit  to  enjoin  one  railroad  oor- 
poration from  purchasing  atock  in  another,  and  tha  oonrt  said:  "  We  do  not 
think  the  profitableneaa  of  thia  contract  to  tha  stookholdera  of  the  Gantnl 
and  Sonthwestern  Railroad  hsa  anything  to  do  with  the  matter.  Theaa 
stockholdere  have  a  rights  at  their  pleaanre,  to  stand  on  their  contraoti 
If  tha  charters  do  not  give  to  theee  the  right  to  go  into  this  new  enters 
prise,  any  one  stockholder  has  a  right  to  object.  He  is  not  to  be  forced 
into  an  enterpriae  not  inclnded  in  the  oharter.  That  it  will  be  to  his  inter- 
eat  is  no  excuse;  tliat  ia  for  him  to  judge.  By  becoming  a  atockholder  he 
hsa  contracted  that  a  majority  of  the  atockholdera  ahall  manage  the  affura 
of  tha  company  within  ita  proper  sphere  as  a  corporation*  but  no  farther; 
and  any  attempt  to  nae  the  f  anda  or  pledge  the  credit  of  the  company  not 
within  the  legitimate  acope  of  the  charter  is  a  violation  of  the  oontraot  whioh 
the  stockholders  hara  made  with  each  other,  and  of  the  rights — the  oontraot 
rights— of  any  stookholdsr  who  ohoooos  to  say,  '  I  am  not  willing.'  It  may 
be  that  it  will  bo  to  hia  advantage  bat  ho  may  not  think  ao^  and  ba  baa  a 
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k«U  right  to  iiMffI  upon  it  tfaak  tfM  Mmpukj  ahftn  kMp  vitUft  Vto 
Cimnted  to  it  by  the  elMrtM- "i  Oewtmi  S.  B.Oxw.  Ckdlkm,  40  Ga.  682;  AIT. 
b  tin*  MM  it  was  insUted  that  m  on*  of  th«  pow«n  of  the  nilirAj  oor* 
was  to  Maintoin  its  road«  and  aa  for  tha  naiatoaaooa  of  tho  load  it 
for  tho  oorporatioii  to  aoqotro  otook  ia  anothor  oorpoia- 
therefore  raoh  acqauition  was  anihorised  to  aa  inddeat  of  tho  poiror 
dntaining  tho  road.    But  to  this  tho  ooart  aooworod:  "  Bat  what  dooo 
it  to  tnaiatain  and  lutaia  a  railroad  tnclode?    Can  it  in  any  fur  oonao 
b«  eonatrvod  to  aatfaoriao  oogaging  in  any  oatorpruo  wkioh  will  oztond  tho 
iMMinoM  and  leoaen  tho  riTalrioo  of  tho  oompany?    If  thio  bo  oo,  tho  wholo 
dootrino  oo  freqaenily  and  so  ompbatioally  otatod  in  tho  books  and  doeisiono 
in  a  aham.    Tho  maintaining  and  snataining  of  tho  road  has  roforenoo  to 
keeping  it  in  ropair%  supplying  it  with  maofainory,  and  liko  aots,  and  not  to 
projects  for  extending  its  bnsineas  by  sohemes  and  onterprisos  not  eontea- 
platad  or  expressed  in  olear.  nnambignovs  terms  fay  tho  ohartor  itself."  Re- 
ferring to»  and  rea£Brming;  the  doctrines  of  this  oase^  the  ooort^  a  few  years 
laioTp  declared  a  similar  transaction  invalid,  sayings  "  If  one  railroad  com* 
paay  may,  at  its  option,  bny  tho  stock  of  another,  it  praotiqally  nndortakea 
a  new  onterpriso  not  oontemplated  by  its  charter*    This  it  cannot  do  by  any 
implicatioiC    Tho  power  so  to  do  most  bs  dear,  and  thsl^  too^  ander  a  mlo 
of  eonstmcfcioa  that  a  chsrter  is  to  bo  strictly  oonstmed  as  against  tho 
power.    Tho  power  granted  by  the  Act  of  18dD,  to  bold  any  kiad  d  property, 
oaa  only  mean  any  kind  of  proper^  nooessary  to  osrry  oat  tho  pnipooe  el 
the  franchise^  to  wit:  The  bnilding  and  working  of  a  railroad  from  liacon 
to  Bmnawick.    The  pnrchaso  of  this  stock  would  be,  and  oonld  be^  only 
for  the  pnrposo  of  ezercisiog  a  new  franchise,  to  wit:  the  mnning  of  a 
road  from  Macon  to  Atlanta.    We  do  not  oaro  to  go  throngh  tho  arguments 
we  hare  need  in  the  case  referred  to.    Wo  simply  say  wo  oan  see  no  reason 
to  ehango  the  dootrino  there  stated  "t  Hotiekmrtl  ▼•  Savannah  €teAB.  Oo^ 
4S  Gap  13^  68.    Many  other  oases  might  be  cited  to  tho  same  offeeli  main- 
taining that  tho  power  of  one  corporation  to  porchaae  the  stock  of  another 
meat  be  antboriaed  by  ita  charter  or  by  general  law,  and  that  while  this 
power  may  sometimes  be  incidental  to  some  ondispnted  anthority,  its  ozer- 
oiso  may  aovor  bo  sustained  as  aa  incidental  power  when  tho  object  Is  to 
obtain  tho  oontiol  and  management  of  another  corporationt  People  r.  Ckkof/a 
OoB  TmM  0(K,  130  IlL  268;  17  Am.  St  Rep.  819;  ifemplUf  ei€.  S.  &  Oo.  r. 
WooeU^  88  Ala.  630;  16  Aul  St  Rep.  81;  JBamtn  ▼.  Bttekeye  B.  B,  Co..  61 
Fbd.  Ropw  166;  PearainT.  Concord  R.  R.  Co..  62  N.  H.  637;  13  Am.  St  Rep. 
600;  JTodbfitodk  t.  FUntelA  B.  B.  Co.,  34  Fed.  Rep.  682,  616. 

In  onr  judgment,  the  fact  that  tho  object  of  the  parohase  of  tho  otook  of  ono 
corporation  by  another  is  not  chiefly,  or  at  all,  to  obtain  tho  control  of  tho 
farmer  corporation  u  not  sufficient  to  sustain  such  a  purpose^  or  to  justify 
tho  diversion  of  tho  corporate  funds  for  the  pnrposo  of  accomplishing  it 
Tho  genorsl  principle  controlling  the  oonstmotion  of  the  charters  of  corpo- 
lations  and  of  laws  anthoriaing  tho  formation  of  corporations  i%  that  they 
are  to  bo  etriotly  construed  in  faror  of  tho  stats  and  against  the  corporation^ 
and  therefore  that  they  do  not  authoriao  the  ezeroiso  of  any  authority  not 
oxpresaly  conferred  nnlesa  sa  an  incident  to  the  oxeroiae  of  the  authority  ao 
expreesad.  If  tho  question  baa  reference  to  tho  acquisition  of  stock  ia 
aaother  oorpcration,  then  the  possibility  that  the  power  to  acquire  saeh 
atook  may  lead  to  tho  organiaation  of  monopoUea  and  to  tho  possesiion  hy 
ono  corporation  of  tho  powera  and  franchiioa  of  aortial  oorporation%  ro- 
qairoB  tho  eoart  to  act  with  groat  caution^  aad  not  to  affirm  that  tho  power 
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i|g]blfa]|j  MMfelwl  im.  Vbm  mm  It  qaertiao,  vnlew  il  daarlj  appears  ta 
bsra  baan  aa  imioeaDt  and  fair  axardaa  of  tlia  aorpoimta  anthoritjt  JRUat  ▼. 
OKNdeii  4  it.  JK.  JK.  Cbip  96  K.  J.  Sq.  5;  J^VvaHia  Am&  t.  CommeitAil  Anil^ 
MOhioSt  880;  S8  Abl  Repi  CM;  ilarto  do.  ▼.  &drv^,  92Teiiii.  115;  omit, 
pu  71;  People  ▼.  Obieo^o  Oit  T.  Col,  190  DL  268;  17  Am.  St  Rep.  311^ 
Memphie  eie,  A  A  Oo.  w.  Wooda,  88  Ala.  630^  638;  16  Am.  8t  Rep.  81; 
MObank  r.  K.  T.  etc  A  ML  Ool,  6^  How.  Pr.  20;  FranWH  Co.  ▼.  Lewiatom 
ImL,  68  Ma.  43;  28  Am.  Rep.  0;  Meekamke*  MuimU  809.  Bank  t.  MeHden 
cte.  Om,  24  Conn.  159;  Taimage  r,  PeU,  7  K.  Y.  328.  "An  incidental  power 
la  one  that  is  directly  and  immediately  appropriate  to  the  exeontioo  of  the 
specific  power  granted,  and  not  one  that  has  a  slight  or  remote  relation 
to  it":  People  t.  CUm^  Gae  T.  Oo.,  130  HI  283;  17  Am.  St.  Rep.  319; 
Franklin  Oo.  ▼.  LemaUm  IneL  68  Me.  43;  28  Am.  Rep.  0;  Hood  t.  N.  T. 
S  N.  H.  R.  B.,  22  Conn.  1. 

In  England,  in  a  case  in  which  it  appeared  that  a  corporation  for  carrying 
on  the  bnainesa  of  broker  and  scrivener,  and  making  advances,  and  procnr- 
ittg  loans  on,  and  investing  in,  securities,  had  by  ita  directors  assisted  in  the 
conatmction  of  another  corporation  ont  of  an  existing  banking  basinesa^ 
under  an  agreement  by  which  it  should  apply  for  ten  thousand  sharea  in  the 
new  corporation,  but  atipulating  that  of  theee  shares  it  should  not  be  bound 
to  take  mora  than  two-sevenths  of  what  might  not  be  allotted  to  the  public, 
and  that  the  directors  under  this  agreement  took  three  thousand  shares  and 
paid  therefor  ont  of  the  moneya  of  their  corporation,  it  waa  held  that  the 
whole  transaction  waa  tiUra  vhree,  and  that  the  directors  were  liable  for  the 
moneys  so  used  by  them:  JohU  Stock  Diacount  Co.  r,  Brown^  Law  R.  8  Eq. 
Cas.  381.  In  this  case  the  grounds  of  the  opinion  of  the  court  are  not  atated 
with  sufficient  distinctness  to  enable  na  to  judge  whether  it  intended  to 
assert  that  the  subscription  for  the  shares  was  in  itself  ultra  vhta,  or  was 
rendered  so  because  of  the  questionable  details  of  the  agreement  amounting 
to  a  ''schema  for  bringing  out  a  joint  stock  company  with  sham  subscrip- 
tions for  shares  and  with  other  arrangementa  which  were  to  a  certain  extent 
sham."  In  thia  connection  we  wish  to  refer  to  other  English  cases  which 
have  been  cited  as  authority  for  the  general  proposition,  that  it  is  perfectly 
proper,  and  within  the  power  of  an  ordinary  trading  or  commercial  oorpora* 
tion,  to  take,  or,  at  leasts  to  purchase,  stock  in  another.  The  first  of  theas 
oases  was  a  proceeding  against  a  contract  oorporation  to  enforce  a  liability 
against  it  arising  ont  of  its  alleged  ownership  of  three  hundred  and  aixty- 
eight  shares  of  a  banking  corporation.  The  defendant  corporation  was  by 
ita  articles  of  association  authorized  "to  purchase  or  accept  any  obligationa, 
bonds,  debentures,  notes,  or  shares  in  any  foreign  or  English  company,  and 
to  negotiate  the  sale  of  such  securities."  This  contract  corporation  entered 
into  an  arrangement  whereby  it  was  to  take  sharea  in  a  projected  oorpora- 
tion,  and  they  were  applied  for  in  the  names  of  its  directors,  or  of  some  of 
them,  and  subsequently  transferred  to  it  The  opinion  of  the  court  affirm- 
ing that  the  contract  corporation  waa  liable  did  not  affirm,  aa  a  general 
proposition,  that  one  oorporatioik  could  become  a  stockholder  in  another,  but 
waa  based  upon  the  particular  provisions  of  the  charter  of  the  oorporation 
before  the  court  The  lord  Justice  said,  "The  first  objection  to  the  order 
vnder  appeal  was  that  it  was  ultra  vires  for  the  contract  corporation  to  take 
shares  in  any  other  trading  corporation,  and  to  apply  its  funds  in  payment 
for  these  shares.  Generally  speaking,  this  would  be  sow  It  is,  at  first  eighty 
beyond  the  province  of  one  trading  corporation  to  become  a  ahareholder  in 
another  and  to  apply  its  funds  for  that  purpose.    But  here  one  of  the  objects 
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•(  Urn  tn^ng  eorponitioii,  m  defined  hj  tli  memoraodnm  of  Miodallon» 
WM  to  purchaas  or  Aooepi  any  obligation^  bond%  dabenturM^  BOiaa»  and 
ahana  of  any  foreign  or  English  oompaay,  and  to  negoliata  tiia  lala  of  anj 
andi  aacnriiieo.     li  appean  to  ma  that  in  applying  for  and  aooaptang  tha 
iharaa   in   the  Bamed  Banking  Company,  tha  contract  corporationa  wera 
•trietly,  and  to  tha  letter,  complying  with  and  acting  within  theae  term. 
If  it  ware  neceaaary  to  make  this  power  still  olearer,  tha  forty-aeTeoth 
daaae  of  the  articlea  of  asaociation  provides  that  the  directors  may  inTeal 
any  of  the  money  <^  the  corporation  in  snch  secarities  (other  than  tha  oor« 
poratioi&'a  own  ahares)  as  they,  the  directors,  may  think  desirable,  plainly 
implying  that,  though  they  might  not  invest  their  money  npon  tha  purchase 
or  allotment  of  their  own  shares,  they  might  invest  them  npon  an  idlotroent 
ar  aharea  efu§dem  generis  in  other  oompanies.**    The  balance  of  the  opinion 
waa^  ao  far  aa  here  material,  devoted  to  answering  the  argument  that^ 
although  the  articlea  of  the  contract  corporation  authorised  the  transaction 
in  queation,  yet^  that  under  the  English  statutes,  one  trading  corporation 
eonld  not  become  a  member  of  another  trading  corporation.    These  statutea 
wera  examined  and  fonnd  not  to  forbid  snch  ownership.    Therefore,  a  fair 
aamnuu-y  of  thia  deciaion  asserts  no  more  than  that  when  the  articlea  of 
incorporation  make  the  acquisition  of  atock  in  another  corporation  one  of 
the  pnrpoeea  of  the  first  corporation,  there  is  nothing  in  the  English  stat- 
tttea,  nor  nfc  common  law,  denouncing  such  purpoae  aa  unlawful:  In  re 
BametVe  Banking  Co,,  Law  R.  3  Ch.  App.  105.    This  case  waa  mentioned 
and  its  doctrines  affirmed  in  the  Jioyal  Bank  <if  India's  CasSt  Law  R.  4  Ch. 
862.     That  waa  a  proceeding  to  enforce  contribution  from  the  Royal  Bank 
of  Lidia,  in  which  its  liability  rested  upon  its  being  a  stockholder  in  another 
corporation.     The  bank  attempted  to  escape  liability,  on  the  ground  that  its 
acts  in  becoming  the  apparent  owner  of  the  stock  in  such  corporation  were 
aftra  viree.    It  wsa  shown,  however,  that  the  Bank  of  India  was  a  general 
banking  corporation,  having  all  the  incidental  powers  properly  appertaining 
to  the  bnainesa  of  banking;  that^  in  the  legitimate  transaction  of  its  bnsi- 
nnsa,  it  made  a  loan  and  took  as  security  therefore  an  assignment  of  a  por- 
tion of  the  stock  of  another  corporation,  and  that  afterwards,  entertaining 
some  donbts  whether  the  assignment  waa  sufficient  for  the  protection  of  ita 
rightly  it  caused  these  sharea  to  be  aurrendered  and  a  new  oertificata  of 
atook  to  be  iuned  to  it  and  in  its  name^  which  it  held,  however,  aa  collateral 
aecnrity  for  the  payment  of  tha  loan  made  by  it,  and  while  so  holding  tha 
stock,  it  collected  various  dividends  thereon.    The  oonrt  daterminnd  that 
sa  it  waa  quite  nsual  in  the  bnainesa  of  banking  to  make  loana  and  to 
take  transfers  of  the  stock  of  corporationa  as  collateral  security  therefor, 
aeithar  tha  loan  which  had  been  effected  by  the  Bank  of,  India,  nor  its 
snbaeqnent  aoquiaition  of  the  legal  title  of  the  stock  tot  the  purpose  of  secua 
ing  the  loan,  was  uUra  vires.    That  the  court  did  not  intend  to  affirm  the 
general  proposition  that  a  trading  corporation  might  speculate  in  the  stock 
of  other  corporations,  or  become  the  owner  of  such  stock,  except  for  a  pur- 
poae necessarily  incidental  to  the  transaction  of  the  corporate  business,  is 
dear,  for  Sir  O.  M.  Giffoxd,  L.  J.,  in  his  concurring  opinion  said,  *'I  quite 
sgree  that  tha  Royal  Bank  cl  India  had  no  anthority  to  speculate  in  shares^ 
anl  that  if  it  had  gone  npon  tha  Stock  Exchange  and  bought  shares  as  a 
■peculation,  snch  a  proceeding  wonld  have  been  uUra  vires,  and  all  that  has 
token  place  wonld  not  hare  been  enough  to  constitnte  the  Royal  Bank  of 
India  shaieholden  in  thia  bank  or  prevent  them  from  repndiating  theae 
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TU  fllMtratloiw  Bude  by  Uw  Mirl  la  tti  opiaiM  is  Uw  mm  ImI  ctoA 
tktm  that  it  ii  possible  for  a  oorpoimiioii,  ia  oarryiag  oa  iti4ogiti— li 
aoM,  to  booome  intomtod  ia  otbor  boainenot  of  aa  antirolj  diffovoBt 
•ad  to  Im  pUoed  ia  poaitioas  wbore  it  mntt  aeeiMtrily  azoreiM^  aft 
tomporarilj,  funotiona  not  directly  withia  the  pamew  of  ite  ebarter  ov 
elee  of  Miooiation.  The  ooort  pointed  oot  that  a  baaking  eorporatloa 
properly  mdvanoe  money  on  a  ship  and  ite  freight  or  apoa  laad 
a  mortgage  thereon,  and  that  apoa  the  enforeement  of  tfaeae  eaenritifla  tbm 
bank  might  become  both  shipowner  and  Uadowner,  aad  ia  the  czerasa  of 
the  privilege  of  auch  owoerahip  it  might  navigate  ships  or  maaage  and  iai^ 
prove  landa;  for  whenever  it  was  proper  to  make  the  loan  and  taketiie 
security  "it  neoesaarily  followa  that  anything  whieh  waa  a  proper  and  prw- 
dent  aet  to  do,  with  a  view  to  obtaining  the  benefit  of  each  aeearity.  waa 
dearly  within  the  scope  of  their  power.**  Aa  ezaminatioa  of  all  Um  well- 
oonaidered  eaaes  austaining  the  acqniutioa  by  oae  oorporatioa  of  stock  ia 
another  will,  we  think,  show  either  that  the  ebarter  or  articles  of 
specially  permitted  aneh  acquisition,  or  that  it  anthoriaed  the  doing  of 
baaineaa  in  the  doing  of  whioh  it  resulted  that  the  atock  came  into  the  hands 
of  the  association  incidentally,  aad  without  any  intention  on  its  part^  or  that 
of  ita  managera,  in  entering  upon  the  original  transaction  that  it  ahonld  re- 
sult in  the  ownerahip  of  such  stock.  The  designatioa  in  the  articles  of  ia- 
oorporation  of  the  purpoaea  of  the  corporation  neceaaarily  implies  that  its 
funda  aha  11  be  devoted  to  those  purpoaea,  and  none  other,  and  that  if  moneys 
accumulate  in  addition  to  those  necesaary  for  such  purposes  they  shall  be 
divided  among  the  atockholdera  by  way  of  dividends  instead  of  being  aaed 
in  purpoaea  foreign  to  those  specified  in  the  charter. 

If  a  corporation  is  formed  for  the  purpoee  of  loaning  the  fnnds  of  itself  or 
its  stockholders,  and  ia  not  forbidden  to  accept  corporate  atock  as  seenrity, 
it  may  doubtless  loan  on  auch  aecnrtty,  and,  if  necessary  to  its  enforoementi 
may  acquire  title  to  the  atock;  or,  if  no  aecnrtty  waa  taken,  and  it  booomci 
necessary  to  levy  upon  and  sell  property  in  satisfaction  of  an  exeeutioa  or 
other  writ,  the  corporation  may  levy  upon  the  atock  of  another  corpor&tioa 
aa  well  as  upon  any  other  species  of  property,  and  may  purchase  snch  sto^ 
at  a  sale  under  execution;  and  if  a  corporation  may  by  legal  proceedings 
compel  a  debtor  to  turn  over  hia  atock  in  another  corporation  in  aatisfactioa 
d  ita  debt,  it  may,  doubtlesa,  permit  him  to  do  so  voluntarily,  withont  the 
intervention  of  any  hostile  proceedings,  and  accept  such  stock  in  payment 
of  his  debt.  No  one  will  seriously  contend  that  a  corporation,  whatever  its 
purpose,  may  not  acquire  atock  aa  aecurity  for,  or  in  payment  of,  a  debt: 
Memphis  etc  B.  IL  y.  Woods,  88  AU.  fidO,  16  Am.  St  Repi  81,  88;  KaUimeU 
Bank  r.  Case,  99  U.  8.  628;  Bowe  v.  Boston  Carpet  Co.,  16  Gray,  493;  Fint 
Nat,  Bank  v.  National  Exchange  Bank,  92  U.  8.  128;  Taplor  Cmmi^  Oomri  t. 
Baltimore  etc.  R,  R,  Co.,  35  Fed.  Rep.  161;  Bolmes  etc,  Mfg.  G(k  ▼.  Holmes  He 
Cb.,  127  K.  T.  252;  24  Am.  St.  Rep.  448.  A  corporation,  baring  power  to 
dispose  of  its  property,  may  also^  as  an  incident  to  the  czercise  of  thispowor, 
in  some  instances  at  least,  determine  what  ahall  be  accepted  in  payment^  aad 
may  be  justified  in  accepting  the  stock  of  another  corporation  for  distriba* 
tion  among  the  stockholders  of  the  first  corporation,  according  to  their  n- 
spective  interests  therein:  TreadweU  t.  SaU^mry  Mfg*  Oo,^  7  Gray,  893^  409; 
66  Am.  Dec  490;  Hodges  r.  New  England  Sertw  Co.,  1  R.  L  812,  847|  fS 
Am.  Deo.  624. 

If  tiie  purchase  by  one  corporation  of  stock  in  another  is  drawn  lata 
question  collaterally  and  there  is  nothing  to  show  whether  the  puxchi 
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jvUibble  AT  not,  ft  will  boH  1m  ■flmmed  to  hmw  been  imUwfal  or  mUrm 

TiMra  IS  oiw  Amarioui  mm  thtt  opinioa  in  whieh  otaaoi  b*  rscoofiUad 
with  th«  views  hstwn  expre— d,  but  ik  as  bssad  «poA  «  missonesptioa  and 
■uiqsotstidm  of  the  Bogliih  eases  to  which  we  have  sliesdj  leferred.  This 
AsMriean  esse  afirms  that  there  is  nothing  in  the  eharaotsrof  a  steam  paoksl 
corporation  or  in  tho  nature  of  its  bneinew  to  pievent  its  purchasing  the 
shares  of  another  ateam  packet  corporation,  and  that  **  haring  money  to  loan 
cr  invest^  there  would  appear  to  be  no  reason  why  it  may  not  invest  in  the 
stock  of  other  corporations  as  well  as  in  q|her  funds,  provided  it  be  done 
ioiia  /de  and  with  no  sinister  or  unlawful  purpose**!  Booth  v*  BoUnaon^  55 
Md.  419,  433.  This  would  doubtless  be  true  if  the  steam  packet  company 
were  a  loan  and  investment  corporation,  or  were  by  its  articles  of  inoorpo> 
ration  anthoriced  to  unite  these  two  businessei»  which  ssem  to  have  no 
necessary  connection  or  affinity.  Thu  case  in  which  this  language  was  used 
was  not  one  in  which  the  validity  of  the  pnrchase  could  have  been  qnes* 
tioned.  Neither  the  steam  packet  company  whoss  funds  had  been  used  in 
the  pnrchase  of  the  stook  of  the  steamboat  company,  nor  any  of  the  stock- 
holders of  the  former  corporation  had  complained  of  the  purchase,  nor  wss 
it  questioned  in  any  way  by  the  state  as  a  usurpation  of  a  franchiss  which 
the  purchasing  corporation  was  not  entitled  to  exercise. 

In  some  of  the  statos  railway  oorporations  have  been  anthoriied  by 
statate  to  oonsolidate  or  to  purchase  stock  in  connecting  lines.  Under 
these  statutes  the  acquisition  by  one  railroad  corporation  of  stock  in 
another  is  eneonraged  rather  than  forbidden  and  cannot  be  avoided  as  uUra 
vtrei:  BiU  v.  Nisbei,  100  Ind.  841;  AU^iiaon  etc  B.  B.  Co,  v.  Coe/tran,  43  Kas, 
225;  19  Am.  St.  Rep.  129;  AtdiUon  etc  B.  B,  Co.  v.  Fteteher,  33  Kas.  236; 
Rtfom  V.  Leanenwortk  etc  Bp.  Co.,  21  Kas.  365. 

The  avgunents  nsnally  urged  against  acquisition  by  one  oorporation 
of  stook  in  another  are,  that  there  can  be  no  implication  that  a  oorporation 
11  tested  witb  franchises  or  entitled  to  exercise  powers  not  enumerated 
ia  its  charter,  that  as  every  franchise  must  arise  from  a  grant  by  the  state 
« sovereign,  such  grant  mnet^  like  all  other  grants  from  the  sovereign,  be 
strictly  construed  as  against  the  grantee,  and  finally,  that  the  union  of  the 
franchises  and  powers  of  two  or  more  corporations  under  one  management 
ind  control  invites  and  encourages  monopolies^  and  is  therefore  clearly  oon* 
tniy  to  public  policyi  People  v.  Chicago  Oae  T,  Co.,  130  HI.  268;  17  Am.  St 
l^p>  819.  Theee  arguments  do  not  take  into  consideration  the  rights  of 
the  stockholders  in  the  oorporation  whose  funds  are  devoted  to  the  acqoi- 
•ition  of  stook  in  another  oorporation.  This  diversion  tends  to  prevent  the 
dftduation  of  dividends  and  the  realization  of  those  profite  which  each 
stockholder  must  be  presumed  to  seek  in  acquiring  an  interest  in  the  cor* 
poratioD.  Furthermore,  each  stockholder  hss,  by  virtue  of  his  power  to 
▼ote  his  stock  at  stockholders'  meetings  and  elections^  the  privilege  of  con* 
tribiting  to  the  control  of  the  oorporation  and  determining  what  course  it 
*h«U  pursue  within  the  Umite  of  its  lawful  authority,  and  whether  or  not  he 
^xerciseo  his  elective  privilege,  knows  that  his  liabilities  are  measured  by 
the  debts  of  his  corporation.  But  if  that  corporation  may  orgnnize  another 
«  suhsoribe  to  the  stook  ci  another  the  latter  may  be  governed  by  direotors 
b  whoss  ssleotion  he  can  exercise  no  oontrol,  and  in  addition  to  being 
VMwerable  for  his  proportion  of  the  liabilities  of  his  oorporation,  he  may 
Wome  indirectly  liable,  through  it^  for  the  debts  of  another  eorporatioii. 
Ihat  oQiperaitioii  nmj  in  tnrm  orgaalis  or  mbsorikt  In  stock  in  another  and 
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tii«M  prooeedings  may  ffo  oo  wHIioot  cod^  and  •my  pm»  egMMitiiig  te 
become  » ttockholder  in  •  oorporaiioo  formed  for  one  pmpoee  maj  Uietehf 
become  liable  for  a  portion  of  the  debtt  of  oorporaiiona  formed  for  dttmi 
pnrpocei^  and  aee  the  moneys  which  ho  waa  willing  to  inveat  in  oma  «bI»> 
priae  direrted  to  a  maltiplicity  of  enterprisea»  eomo  of  which  may  bo  of  a 
ohaiaotor  aerer  oontemplated  by  him,  cr^  if  oontomplata^  abhytiad  aa 
improper,  or  deapiaed  aa 


StAVBB   V.    MlSSIMElU 

(e  WlSBIMGIOll,  1711 
OOHTBAOTS — PBOMna  TO  FOKBBAH  SuiT — Oo!f8IDSKATX09. — Ab  Order 

a  third  peraon  for  the  payment  of  a  debt  not  dn^  if  aoceptod,  ia 
dent  ccosideration  for  a  promiae  to  forbear  to  ana  apon  aa  obltgaliaB 
already  dne. 
C6XTKA0T8. — A  Provisb  TO  FoRBBAB  TO  SuB  Mat  Bb  Plbadbd  ih  Bab  ta 
an  aotion  upon  the  original  indebtedn< 


Action  by  Slaver  and  Walker  against  MtsBimer  and  Ill- 
man  to  foreclose  two  mortgages  evidenced  by  four  notes  dated 
November  10,  1890,  three  of  which  were  for  9500  each,  one 
due  March  10,  1891,  one  due  May  10,  1891,  and  one  due 
July  10,  1891.  The  remaining  note  was  for  $544,  due 
August  10,  1891. 

Defendants  admitted  the  amount  claimed  to  be  unpud, 
but  alleged  in  defense  that  prior  to  October  26,  1891,  they 
were  further  indebted  to  the  plaintiffs  upon  two  unsecured 
notes,  one  for  $330,  due  October  1,  1891,  one  for  $487.97,  doe 
November  1,  1891,  and  also  upon  an  open  account,  and  that 
on  said  October  26,  1891,  plaintiffs  agreed  with  defendants  to 
take  an  order  for  $1,000  on  E.  J.  Blackman  and  Fannie  8. 
Churchill,  to  be  applied  in  payment  upon  said  unsecured 
notes  and  open  account  when  paid,  and  that  the  time  of  pay- 
ment on  the  secured  notes  should  be  extended  one  year  from 
such  last-named  date.  A  demurrer  to  such  answer  was  over* 
ruled,  and  judgment  rendered  for  defendants. 

Plaintiffs  appealed. 

Bell  and  Aueiin^  and  Blaine  and  Ik  Vri$$^  for  the  appel- 
lants. 

Atdt  and  Munns^  for  the  respondents. 

^^^  Dunbar,  C.  J.  So  far  as  the  testimony  in  this  case  is 
oonoerned,  it  is  very  conflicting;  but,  considering  all  the  dr* 
oumstances  in  the  case,  especially  the  fact  that  appellant  re« 
additional  security  by  the  arrangement  which  was 
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made,  and  the  eircumstanoee  under  which  it  was  made  we  de 
not  feel  justified  in  disturbing  the  findings  of  the  trial  judge 
who  had  the  witnesses  before  him  in  the  trial  of  the  cause. 

The  legal  questions  are  raised  by  the  demurrer  to  the 
answer,  the  appellant  contending:  1.  That  the  answer  failed 
to  state  an  J  consideration  for  the  alleged  agreement  to  forbear 
to  sue;  2.  That  a  covenant  not  to  sue  for  a  limited  time  can* 
not  be  pleaded  as  a  bar  to  the  action. 

As  to  the  first  proposition,  appellant  admits  that  payment 
of  a  note  before  the  note  becomes  due  is  sufficient  considen^ 
tion  for  a  promise  or  agreement  to  forbear  to  sue,  but  asserts 
that  an  order  cm  a  third  person,  and  especially  a  conditional 
order,  is  not  payment  and  in  no  way  changes  the  relation  of 
the  parties  until  payment  thereon  is  made,  except  to  extend 
the  time  of  payment  until  the  order  is  payable.  The  answer 
in  this  case,  however,  does  not  set  up  a  conditional  order,  but 
alleges  that  an  order  was  given  and  accepted,  and  such  an 
wder  as  was  agreed  upon  by  the  parties.  And  so  far  as*the 
merits  of  the  case  are  concerned,  the  order  was  paid  and  re- 
spondents given  credit  for  the  amount 

IV*  The  answer  also  alleges  that  a  portion  of  the  debt  was 
not  due.  The  fact  that  it  would  have  been  due  in  a  short 
time  does  not  change  the  principle  of  law.  After  the  accept- 
ance of  this  order  by  Blackman  and  Churchill,  appellant 
eould  have  maintained  an  action  against  them  fojr  the  amount 
accepted,  and  it  can  make  no  difference  whether  the  order 
was  taken  as  absolute  payment  or  as  security  for  an  uns^ 
cored  debt  It  is  certainly  sometimes  a  very  great  advantage 
and  benefit  to  creditors  to  secure  their  unsecured  accountSi 
and  the  value  of  the  consideration  is  frequently  equal  to  the 
full  value  of  the  debt  secured. 

^A  consideration  has  been  well  defined  as  consisting  of  'any 
act  of  plaintiff  from  which  the  defendant  or  a  stranger  derives 
a  benefit  or  advantage.'  •  .  •  •  It  is  not  necessary  that  a  bene- 
fit should  accrue  to  the  persoo  making  the  promise;  it  is  suffi- 
cient that  something  valuable  flows  from  the  person  to  whom 
it  is  mado,  or  that  he  suffers  some  prejudice  or  inconveniencCi 
and  that  the  promise  is  the  inducement  to  the  transaction": 
6  Lawson's  Rights,  Remedies,  and  Practices,  sec.  2244 

It  is  alleged  in  the  answer  that  the  promise  was  the  induce* 
laent  to  the  transaction,  and  outside  of  the  benefits  flowing  to 
the  creditor  from  the  transaction,  it  is  evident  that  the  giving 
of  this  order  would  be  something  of  an  inconvenience  to  bosl* 
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nam  men  tlttiAtad  m  fbete  lespondente  wera  at  fihmft  tiBii^ 
We  think  tbere  was  a  taffident  eonsideratioii  to  support  tin 
agreement  to  extend  the  timey  and  the  aatboritiee  OTerwhehi* 
ingij  Bupport  this  oontontion. 

On  the  seoond  prepositiony  It  Is  eontended  bj  appellant 
that  the  respondents'  remedy  far  a  breaoh  of  promise  not  to 
soe  is  a  claim  for  damages,  and  that  the  agreement  cannot 
be  pleaded  as  a  bar  to  the  action.  It  seems  to  ns  that,  out- 
side of  the  fact  that  proof  conld  only  be  made  of  damages 
which  had  already  accroed  at  the  time  of  the  oomnienoemeot 
of  the  action,  and  which  for  that  reason  would,  ^'*  in  a  great 
many  cages,  be  an  entirely  inadequate  remedy,  it  is  marking 
out  a  crooked  path  for  litigants  to  travel,  and  one  that  was  in 
nowise  contemplatod  by  their  contract. 

The  law,  in  construing  a  contract,  adopts  rules  to  aaoertain 
the  intention  of  the  parties  to  the  oontracti  and  when  that 
intention  is  ascertained,  if  it  is  a  contract  which  the  parties 
had'  a  right  to  make,  the  law  will  simply  enforce  it  so  as  to 
make  effectiTO  such  ascertained  intontion,  and  will  not  make 
another  and  a  different  contract  for  the  parties,  and  prescribe 
different  remedies  and  different  penalties.  In  this  case  the 
contract  was  a  plain  one.  The  terms  were  that  suit  should 
not  be  brought  for  one  year.  Why  should  it  not  be  as  {Mainly 
enforced?  If  the  oontraot  is  to  be  given  force  at  all,  it  ought 
to  be  given  the  same  force  as  the  original  contract  There  is 
just  as  much  reason  in  holding  that  the  defense  to  an  action 
on  a  noto  before  it  becomes  doe  on  the  original  contract  must 
be  confined  to  a  claim  for  damages  as  there  is  to  hold  that 
the  defense,  where  the  agreement  as  to  time  has  been  changed* 
must  be  so  restricted.  In  each  instance  it  is  purely  and  sim* 
ply  a  question  of  the  maturity  of  the  note.  No  one  would 
have  qnestioned  their  right  under  this  agreement  to  take  the 
old  notes  op  and  give  new  ones  for  the  same  amounto  due 
one  year  from  date.  That  was  in  substance  what  they  did, 
and  directness  instead  of  eircumlooution  in  administering  the 
law  ought  to  be  the  policy  of  the  courts. 

We  are  aware  that  there  is  a  great  conflict  of  anthority  oa 
this  question,  some  cases  holding  that  the  remedy  is  by  dam- 
ages in  a  separate  action,  while  others,  to  avoid  multifarious- 
ness of  suits,  have  been  driven  to  a  more  inconsistent  practice 
of  compelling  the  defendant  to  allege  his  damages  in  the 
original  action;  while  still  others  have  enforced  the  contract 
that  was  made  by  the  parties. 
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The  leading  ease  supporting  the  last  practtee  ts  RoKnson  t. 
Chdfrey,  2  Mich.  408,  where  it  is  pointedly  held  that  the  ^^ 
promise  operates  directlj  upon  the  original  contract  and  to  bar 
an  action  brought  upon  said  contract  before  the  time  limited 
expires.  The  court  in  that  case,  in  an  exbaustiye  opinion, 
reviews  the  authorities  and  points  out  the  manner  In  which 
courts  have  been  misled  that  have  sustained  the  opposite 
▼lew;  and  in  referring  to  the  decisions  in  certain  cases  su^ 
taining  the  view  that  the  promise  was  a  bar,  viz:  Tatlock  t» 
Smith,  6  Bing.  339;  Straey  v.  Bank  of  England^  6  Bing.  764; 
AUies  V.  Probyn^  2  Cromp.  M.  ft  B.  408,  sajs: 

*^  These  cases  seem  to  establish  the  proposition  that  agree* 
ments  not  to  sue,  and  in  the  same  manner,  agreements  to 
extend  the  credit,  operate  directlj  upon  the  rights  and  obliga* 
tiona  of  the  parties  to  the  contract,  and,  as  the  case  may  be^ 
destroy  or  suspend  the  remedy.  Indeed,  it  seems  to  us,  thai 
the  opposite  view  contended  for  makes  a  distinction  where 
none  exists,  violates  all  legal  analogies,  frustrates  the  real  in- 
tent of  the  parties  and  must  make  tiie  court  an  instrument  of 
manifest  wrong  and  injustice." 

To  the  same  effect:  Blair  ▼.  Reid,  20  Tex.  811,  and  LedU 
T.  Conway,  59  Cal.  442. 

In  many  other  cases  the  right  to  plead  the  promise  in  bar 
seems  to  have  been  unquestioned,  the  only  contention  being 
over  the  question  of  consideration.  This  is  a  new  questioo 
in  this  state,  and,  being  untrammeled  by  precedent,  we  feel 
free  to  adopt  the  rule  that  seems  to  us  to  be  the  most  nearly 
in  accord  with  the  general  principles  of  law  applied  by  courts 
to  the  construction  and  enforcement  of  contracts,  and  wie 
therefore  decide  that  a  promise  to  forbear  to  sue  for  a  definite 
time,  where  the  promise  is  based  upon  a  sufficient  considera- 
tion, can  be  pleaded  in  bar  to  the  action. 

No  error  appearing,  the  judgment  if  affirmed. 

Stilxs  and  Scott,  JJ.,  concur. 
HoTT,  J.,  dissents. 
ATn>KR«|  J.,  not  sitting. 

Forbearance  to  Bue^  Agreements  for,  BflRMt  ot* 

Oommmi  Never  to  8ue,^li  is  everywhere  eonoeded  that  a  pramise  m 
enaat  hy  aa  oUigee  net  to  rae  an  obligor  at  all  amoimti  In  law  to  a 
nad  may  alwayi  be  pleaded  in  bar  of  an  aetion  to  reoover  the  debl    IW 
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lOrbeantnee  to  eae  ae  oonslderatlon  to  rapport  promlae:  60  ▲».  Dea 
▲M.  B&  Rbp^  Vou  XXXVL  -10 
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WMOO  for  A«  rale  It  itatod  to  be  thai  a  etreoitj  of  ootioa  fa  liifti 
Otutdr.  WMUtkU^lZJILli  8tMiii$w,NUe$,»Uwg,fff!;  CkyfarT.C^fa'. 
S  Johao.  186;  MeAHuUr  ▼.  ^wti^ii^  Si  Mo.  89e-S96|  raOo-T.  ifcObitod^ 
4  Mo.  421;  Harvey  ▼.  iTorwy.  S  IncU  47S;  Jfoad  ▼.  Skaw,  1  Blookt  MSf 
JforMa  SavmffB  Bank  ▼.  /aiio^  66  Q«.  886;  /ocfaos  t.  iSladttovH^  1  Gm^ 
122;  IS  Am.  Dea  614, 

An  ogroomont  to  forboor  to  mo  In  gononlt  without  addiog  toy  partMbr 
tlmo^  ii  to  bo  nndoratood  to  a  total  forbaarmnoo,  and  may  bo  ^eadod  in  bar 
to  an  action  to  reoover  the  debt:  C^ark  ▼.  RuueU,  S  Watta»  213;  27  Am.  Doo. 
S48;  Samaier  r.  Eberl^,  2  Binn.  505;  4  Am.  Dea  477;  Jadt9om  t.  Aoeh- 
houM,  1  Cow.  122;  IS  Am.  Doc  614;  Lam  ▼.  Owimgt,  S  Bibb^  247;  Pke^ 
▼•  Joknton^  8  Johni.  64i 

Fromim  Not  <o  8m  for  lAmdUi  7%iM.— In  oomo  jnriedietioQa  the  doetrint 
fa  maintained  that  an  agreement  not  to  ene  for  a  right  reeting  in  oontnbel  and 
between  all  the  parUee  to  the  oontraot,  fa  noTor  a  dfatinct  and  indopendeat 
nndertaking  apon  whioh  an  action  fa  maintainable,  but  a  mere  modificatioo 
or  extingafahment,  aocording  ao  it  fa  temporary  or  perpetual,  of  the  rights 
and  obligations  of  the  oontraoti  and  aa  enoh  may  be  availed  of  in  defeneo  of 
an  action  founded  apon  iti  Morgam  ▼.  BwUerJield,  8  Mioh.  616;  Robmmm  t. 
Qodfrey,  2  Mich.  408;  LulU  t.  Conioay,  69  Cal.  442;  Blair  t.  BeUL.  80  Tex. 
Sll;  Pearl  t.  WtlU.  6  Wend.  291;  Smiik  r.  Bibber^  82  Mo.  S4;  17  Am.  St 
Kep.  464.  Thuip  when  the  holder  of  a  note  OTordne  agreeenot  to  ane  tiio 
debtor  for  a  limited  time,  and,  in  Tiolation  of  each  agreement,  oommenoeo 
anit  on  the  note  before  the  expiration  of  the  time  agreed  npoo,  the  remedy 
of  the  debtor  fa  to  aet  np  inch  agreement  in  defeneo  of  the  action,  and  it  fa 
alao  maintained  that  the  debtor  cannot  tnstain  an  independent  action  on 
hfa  part  for  a  Tiolation  of  the  agreement:  Pearl  r»  ITcUt,  6  Wend.  291;  81 
Am.  Deo.  828;  and  to  the  lame  effeet  WhiU  ▼.  Dingleff^  4  Mass,  433L  Acain 
in  Ckypper  t.  Union  Bank,  7  Ear.  ft  J.  92;  16  Am.  Dec  294^  it  waa  held 
that  the  rule  that  a  covenant  not  to  tno  for  a  limited  period  cannot  bo  pleaded 
in  iuapension  of  a  oreditor's  action  dooe  not  extend  to  aotiona  of  amnmpai^ 
and  if  the  holder  of  a  note  in  consideration  that  an  accommodation  indeeaer 
will  give  him  a  mortgage  to  tecnre  its  payment,  otipnUtea  that  he  will  not 
for  a  definite  period  sno  the  maker  and  then  snes  before  that  period  has 
paased,  the  promiae  not  to  one  may  bo  pleaded  in  defense  of  the  aetion. 
In  speaking  of  the  rule  that  a  oovenant  not  to  sne  for  a  limited  time  fa  not 
pleadable  in  bar  or  suspension  of  an  action  on  the  oontraet  Mr.  Jnstioo 
Wheeler,  In  Bkdr  t.  Beid,  20  Tex.  S14,  said,  *'by  some  ooarts  thfa  rule  fa 
held  not  to  apply  to  actions  of  assampsit^  a  oovenant  not  to  sae  for  a  time 
eertain  being  there  held  to  be  a  bar  during  that  time  And  sc  I  apprehend, 
it  most  be  held  in  all  oases  in  our  oonrti^  ainoo  our  praotioe  dfaooontenanoea 
circuity  of  actions,  and  requires  partiea  to  litigate  their  reapeotira  righti^ 
respecting  the  subject  matter  In  question  in  one  suit  the  debtor  may  plead 
the  oorenant  not  to  sns^  In  suspension  of  the  aotion'*i  Blair  ▼•  BeH  SO  Tsz. 
SI  1-314, 

On  the  other  hand,  the  weight  of  authority  sustatna  the  oontrary  doo* 
trine^  that  a  promise  not  to  sue  for  a  debt  for  a  definite  but  limited  period 
«f  time  cannot  be  pleaded  in  bar  of  an  action  to  recorer  the  debt  before  such 
time  has  expired.  If  the  ooTonaat  fa  broken  before  the  expiration  of  the  tima 
limited,  the  only  remedy  of  the  party  aggrieved  fa  to  bring  an  notion  to  ra» 
aovor  damages  for  a  breach  of  the  covenant  Tha  oases  which  sustain  thfa 
fufa  maintain  that  a  covenant  or  agreement  not  to  sue  within  a  liautod  tinw 
haol  la  faw  aroleaaoor  auapensionof  tha  debtor's  right  of  aetfao^  andoannol 
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be  pleaded  in  bar  of  m  action  to  laoover  the  debt»  for  tbe  reason  that  iiioli 

eorenant^  or  agreement,  it  a  distinot  oontract^  for  the  Tiolation  of  whieh  aa 

aetion  may  be  maintaioeds  Wimnu  t.  Btuttm,  6  Wend.  472;  Ohppet  ▼•  Umhm 

Bank,  7  Har.  ft  J.  92;  16  Am.  Deo.  294;  Fuliam  r.  ValenUm,  11  Ffok.  166» 

ThurtUm  t.  James,  6  R.  L  103;  Ouard  ▼.  Whiiuide,  18  HL  7|  MSkU  v 

Eayford,  1  Wis.  401;  Rowland  ▼.  Marvin,  5  CaL  601;  ChamlUr  ▼.  Ilerrkk, 

19  Johna.  129;  Perkina  t.  Grj^num,  8  Piokl  229;  Ford  ▼.  Beech,  11  Q.  B.  8521 

Webb^.  Spieer,  13  Q.  B.  886;  Foater  t.  Purdy,  5  Met  442;  Oibson  t.  Oibton, 

15  Bfaae.  106;  8  Am.  Dee,  94.    In  the  latter  case  the  reason  for  the  rule  was 

that  stated  "if  there  be  a  coTenant  that  the  obligee  shall  not  pat  the  bond 

in  sait  at  any  time,  snch  covenant  ia  pleadable  in  bar  as  a  release;  becaose 

in  effect  it  is  so.     Bat  vhere  the  ooTenant  is,  that  it  shall  not  be  put  ia  suit 

withia  a  limited  time,  a  breach  thereof  cannot  be  pleaded  in  bar  of  the  bond* 

And  the  reason  ia  that  the  damages  for  the  breach  of  the  latter  ooTenanI 

being  uncertain,  and  not  being  determined  by  the  amoant  of  the  bond,  the 

principle  of  circuity  of  action  is  not  applicable.     Such  covenant,  therefore^  will 

not  rebut  the  obligor's  action  on  the  bond,  although  tbe  bringing  of  the  action 

may  be  as  mnch  aa  a  breach  of  such  oovenant  as  of  a  perpetual  covenant " 

Again  in  ^oi<er  ▼•  Purdy,  5  Met  442-444»  the  court  said:  "In  Winan$  v. 

Budon,  6  Wend.  472-475,  it  is  said  that  the  reason  why  a  covenant  not  to 

rae  for  a  demand  within  the  limited  time  is  not  allowed  to  be  pleaded  in  bar 

o!  an  action  bronght  contrary  to  the  covenant,  ia  to  be  ascribed  to  that  prin* 

eiple  of  law,  that  if  the  right  of  action  is  once  suspended  by  the  act  of  the 

party,  it  is  wholly  gone.    But  the  more  satisfactory  reason  seeois  to  be,  thai 

tbe  damages  to  be  recovered  for  the  breach  of  a  covenant  or  agreement  not  to 

tne  for  a  demand  within  a  limited  time  may  be  much  less  than  the  demand, 

and  if  so^  it  would  be  unjust  to  allow  it  to  bar  the  whole  demand;  and  thai 

it  is  distinguished  from  a  perpetual  covenant,  which  is  held  to  be  a  bar,  to 

aToid  circuity  of  action,  as  the  damages^  if  cross  •actions  were  to  be  bronght^ 

woald  be  the  same." 

We  cannot  approve  the  above  doctrine  on  the  basis  of  any  of  the  reasons 
adduced  in  its  favor.  It  would  seem,  from  these  early  cases  founded  on 
common-law  authority,  that  the  rule  that  a  temporary  covenant  not  to  sno 
would  not  suspend  the  remedy  originated  in  the  supposed  principle  that  a 
personal  action  once  suspended  is  gone  forever.  Although  it  was  ad^ 
mitted  to  be  the  intention  of  the  parties  to  suspend  the  action,  and  although 
this  intention  was  expressed  in  words,  yet,  as  it  was  supposed  that  the  con* 
•eqnence  of  giving  effect  to  this  intention  would  be  to  destroy  another  more 
important  object^  namely,  the  validity  of  an  instrument  not  designed  to  bo 
destroyed,  the  covenant  was  not  allowed  to  constitute  even  a  temporary 
bar;  bat  the  party  injured  by  its  breach  was  left  to  his  remedy  by  a  oross* 
action  upon  it  If  there  ever  was  such  a  principle  of  law  as  that  assumed 
by  these  early  oases,  and  which  controlled  their  determination,  it  certainly 
long  imce  has  become  obsolete;  but  with  that  tenacity  which  characterizes 
lome  of  the  absurd  doctrines  of  the  common  law  it  Survived  long  enough  to 
be  incorporated  into  and  form  the  rule  of  decision  ia  some  of  the  judicial 
tribunals  of  this  country.  The  cases  cited  all  agree  in  this,  that  a  promise 
not  to  sue  for  a  right  resting  in  contract  ia  a  distinet  and  independent^  or^ 
ts  it  is  sometimes  expressed,  a  collateral,  undertaking,  giving  a  separate 
right  of  action  in  case  of  its  breach,  and  not  a  mere  modification  of  the 
rights  and  obligations  of  the  original  contract  to  which  it  refers.  We  aro 
confirmed  in  the  opinion  that  no  such  principle  of  law  aa  that  assumed  at 
tbe  basis  of  the  reasoning  for  the  establishment  of  such  a  fiilo  trer  existed. 
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8om«  of  tlieM  easM  taeitlj  eonoed«  that  m  tgreenflBt  aol  to 
%  limited  time  ia  inteadod  by  the  ptrtiee  to  ioapeiid  ihm  remedy, 
oeaeion  whieh  impliee  that  it  ia  intended  to  be  a  mere  modifioation  of 
rights  and  obligations  incident  to  the  original  oontraot.  But  they  say  that 
it  ia  a  mle  of  law  that  a  remedy  onoe  suspended  by  the  act  of  the  party  ia 
gone  foreTor.  Hence  to  construe  the  agreement  as  a  temporary 
of  the  right  of  action  would  make  i£  a  release,  and  that,  as  the  partii 
oould  have  intended  that  it  ahonld  operate  as  a  release^  it  is  hdd  Bok  to 
suspend  the  remedy  at  all,  but  merely  to  give  a  right  of  action  for  damagea 
in  case  of  its  breach.  As  has  been  shown  the  cases  are  not  agreed  as  to 
the  ground  upon  which  the  proposition  referred  is  to  be  maintained.  Wo 
apprehend  that  it  cannot^  at  this  day,  be  maintained  upon  any  groniid  or 
by  any  train  of  reasoning;  and  we  agree  with  the  supreme  court  of  Mlclii> 
gan  and  of  other  states  in  saying  that  *'  were  thia  question  res  adegra  w 
imagine  no  court  would  long  hesitate  as  to  how  it  ahonld  be  determined.  It 
seems  to  us  very  clear,  upon  principle,  that  wheneTcr  a  creditor  agrooa 
with  his  debtor,  upon  good  consideration,  that  he  will  ncTcr,  or  not  for  m 
specified  time,  pursue  against  him  either  any  or  all  of  the  remedies  whiek 
the  law  givea  for  the  enforcement  of  a  particular  demand  the  agreement  is  not 
collateral  to  the  original  contract  of  indebtinent^  giving  merely  a  claim  lor 
damages  in  case  of  its  breach,  but  operates  directly  upon  the  contract^  and, 
as  the  case  may  be,  destroys  or  modifiee  the  legal  rights  and  obligatiiNa 
which  grow  out  of  it ":  Mobinmm  r,  Qodfreg,  2  Mich.  408,  409.     ' 

*'  A  new  agreement  not  to  sue  for  a  limited  time  ia  a  mere  modificatioa  af 
the  original  contract^  that,  under  the  law  that  formed  a  part  of  it^  gava 
the  right  to  sue  immediately  on  default.     It  ia  exactly  equivalent  in  its 
effects  upon  the  contract  to  a  legislative  suspension  of  the  law  of  the  rem* 
edy,  or  an  agreement  between  the  parties  to  extend  the  time  of  porformanos 
or  pay  men  t^  which  latter  agreement  Is  now  uriversally  held  to  be  a  mers 
change  of  the  original  contract.    It  is  manifestly  inconsistent  and  abaord  ta 
hold  that  the  former  of  these  agreements  is  independent  and  the  Istter  ia 
not,  that  the  one  modifies  the  contract  and  the  other  does  not,  and  that  tha 
one  will  suspend  the  remedy  and  the  other  will  not,  since  it  is  impossible  to 
point  out  any  distinction  between  them,  except  in  the  language  used  by  tha 
parties  to  express  their  intentions.    8o  upon  these  principlee  an  agreemant 
never  to  sue^  in  legal  sense,  destroys  the  contract.    It  is  exactly  equivalent 
in  its  efiPects,  as  between  the  partiea  to  an  entire  and  permanent  repeal  cf  all 
laws  for  the  enforcement  of  the  contract,  or  a  technical  release.     It  operates 
as  a  release.  Hot  aa  it  has  often  been  said,  upon  the  principle  of  avoiding 
circuity  of  action,  but  because  in  substance  and  effect  it  is  a  release.     Upon 
principle  then,  whatever  may  be  the  weight  of  precedent  to  the  contrary, 
originating  when  the  source  of  the  rights  and  obligations  of  contracts  was 
much  less  perfectly  understood  than  it  now  is  in  this  country,  we  think  it 
clear  that  an  agreement  not  to  sue  for  a  right  Tceting  in  contract^  when 
between  all  the  parties  thereto,  is  never  a  distinct  and  independent  under- 
taking upon  which  an  action  ia  maintainable,  but  a  mere  modification  or 
extingnishmont,  according  aa  it  is  temporary  or  perpetual,  of  the  rights  and 
obligations  of  the  contract,  and  as  such  may  be  availed  of  in  defense  of  am 
action  founded  upon  it.    No  one,  we  imagine,  will  carry  his  legal  opttmisa 
or  his  reverence  for  the  sound  and  venerable  maxim  of  store  dedtU  so  far  as 
to  question  that  this  construction  of  the  agreement  ia  in  accordance  with 
the  true  intent  of  the  parties":  Mwgfm  r.  BuUerJiM,  Z  Mich.  615-624^ 
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Affreemeni  Kci  to  Am  a  JohU  OiUgor, — A  eoTeaaal  or  agreement  nd  l» 
raa  one  of  tereral  joint  promiuon  or  obligort  operates  u  a  diaeharge  of  tho 
d«bt  or  obligation  as  to  hinu  and  may  be  set  ap  aa  a  bar  to  an  aetlon  brought 
against  him  alone  for  recovery  npon  the  obligation  forming  the  basis  of  tho 
promise  not  to  sne:  Sllit  ▼.  Esson,  60  Wis.  138;  86  Am.  Rep.  830;  SewaU  ▼• 
Bparmw,  16  Mass.  24;  Ooodnow  t.  Smithy  18  Piok.  414;  20  Am.  Dee.  600. 
Bat  m  eoTenant  or  promise  not  to  sue  one  of  two  or  more  Joint  or  sereral 
promisson,  while  it  will  discharge  the  one  in  whose  favor  it  is  made,  will 
not  operate  as  a  discharge  or  release  of  the  other  promisson,  and  it  cannot 
be  pleaded  as  a  bar  to  an  action  against  them  to  recover  on  the  original 
obligation.  To  this  effect  the  authorities  are  nnmerons  and  nniformt  DmnU 
▼•  WendeU,  8  K.  H.  300;'  Bank  of  Chenango  ▼.  OMffood,  4  Wend.  607}  Ootieh 
▼.  MUia,  21  Wend.  424;  McLelian  r.  Cumberland  Bank,  24  Ma  666;  iTorri- 
soa  T.  Clooe,  2  Johna  448;  8  Am.  Dec  444;  Bowleg  a  Stoddard,  7  Johna  207| 
Tudterman  ▼.  NewhaU,  17  Masa  681;  Shed  r.  Pierce,  17  Masa  623;  FfaOcrT. 
McCuOoA,  4  Ma  421;  PrtMeni  tie.  Bank  qf  OtfdUU  ▼•  Mtmngir,  9  Cbv. 
S7|  Okanmddu  ▼•  Demoifer,  87  Mow  S6L 


Whittieb  V.  Stetson  and  Post  Mill  Company. 

[6  WlSHINOrOK,  190.] 

MaoHAHio'a  Lixn— Nonox  ov  Claim.— A  notice  of  a  mechanic's  lien,  de- 
•eribing  the  property  as  all  of  a  certain  lot  except  the  west  twenty 
feet  thereof,  is  insufficient  when  the  building  also  occupies  a  portion  of 
another  lot,  although  it  is  also  described  by  a  certain  name  and  as  bo* 
ing  located  at  the  northwest  corner  of  two  streeta 

MBOBAiiio'a  LisNs— NoTiOB  or  Claim — Mistakb  nr.— A  mechanic*!  lien 
for  material  used  in  a  building  constmeted  by  owners  of  adjoining  loti^ 
finder  one  oontract,  the  material  being  furnished  nnder  the  supposition 
that  it  is  for  the  entire  building  as  the  property  of  the  owner  against 
whom  the  claim  is  filed,  is  not  void  because  it  covers  some  material  not 
need  in  the  part  of  the  building  described,  but  used  in  the  part  belong- 
ing to  the  other  owner.  The  claimant  has  a  valid  lien  for  the  material 
furnished  for  and  used  in  the  part  of  the  building  described,  and  may 
recover  therefor  against  the  party  named  in  the  claim  by  remitting  for 
the  remainder  not  uMd  in  his  part  of  the  building. 

MSCHAMIC'S  LiSN—NOTICB  OV   CLAIM— iNStTFriCXKZrOT    07   DlSOEIPTIOy  of 

property  in  one  part  of  a  mech>:iio's  lien  claim  is  oared  by  a  desoription 
in  correct  form  in  a  subsequent  part  of  sudi  daini. 

Turner  and  MeCutcheon^  Pre$Un^  Carr  and  PrciUm^  and  W* 
R.  BeU^  for  the  appellants. 

Thampsonj  Ednn  and  HumphrieSj  for  the  respondents. 

^**  Stilbs,  J.  The  respondents  Brodek  and  Schlessinger 
and  one  Nugent  planned  the  erection  of  a  bnilding  npon  land 
at  the  northwest  corner  of  South  Third  and  Washington 
streetSi  in  the  city  of  Seattle.  The  land  embraced  lot  69 
!•!  block  9,  in  D.  S.  Maynard's  plat,  which  formed  the  street 
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corner  and  fronted  80  feet  on  Soutb  Third  street,  and  108 
upon  Washington  street,  and  the  south  half  of  lot  6,  fronting 
80  feet  on  South  Third  street,  and  having  the  same  depth  ms 
lot  5.    The  building  was  thus  to  be  a  parallelogram,  90  by 
108  feet  in  size.    Of  this  area  said  respondents  had  a  lease  of 
all  but  the  west  20  feet  of  lot  6 — a  parallelogram  of  20  bj  60 
feet — which   was  the  property  of  Nugent.     The   building 
erected  was,  on  the  outside,  apparently  one  building,  but,  as 
originally  planned,  partition  walls  ran  up  from  the  basement 
to  the  roof  in  such  a  manner  as  to  completely  separate  the 
two  ownerships.    While  the  plans  were  in  this  condition  each 
owner  let  a  contract  with  builders,  Farnum  and  others,  tx 
the  erection  of  his  own  portion  of  the  building,  but  subse- 
quently, and  before  the  materials  furnished  by  Whittier,  Ful- 
ler &  Co.  were  supplied,  the  several  owners  and  the  contractors 
modified  their  plans  so  that  the  separate  character  of  the  two 
buildings  was  largely  taken  away;  that  is,  they  removed  the 
basement  partition  entirely  excepting  at  the  rear  of  Nugent's 
part;  and  instead  of  a  brick  party  wall  between  the  upper 
rooms  a  lath  and  plaster  wall  was  substituted.    To  guide  the 
contractors  and  to  carry  out  their  new  understanding,  the 
owners  caused  the  architect  to  draw  a  new  set  of  floor  plans 
which  were  signed  by  all  parties,  and  to  be  attached  to  the 
original  plans  and  specificationSi  after  which  the  building 
progressed  to  completion. 

The  appellants  filed  lien  claims  for  labor  and  materials 
furnished  for  the  Brodek  and  Schlessinger  part  of  the  build- 
ing only,  and  this  appeal  is  prosecuted  from  a  judgment  dis« 
missing  their  several  complaints  in  actions  for  foreclosures. 
The  nature  of  the  cases  requires  their  separate  examination 
and  determination. 

1.  In  the  matter  of  the  liens  of  the  Stetson  Post  Mill  Co, 
and  W.  C.  Stetson,  but  one  point  need  be  noticed. 

^**  The  lien  claims  of  these  appellants  described  the  prop* 
erty  as  follows: 

**  All  of  lot  5  in  block  9  of  D.  S.  Maynard's  plat  of  the  town 
(now  cit}')  of  Seattle,  except  the  west  20  feet  of  said  lot;  and 
that  said  building  is  known  as  the  Brodek-Schlessinger  build- 
ing,  and  is  on  the  northwest  corner  of  Third  and  Washington 
streets,  in  said  city.  King  county,  state  of  Washington." 

This  daim,  it  will  be  observed,  located  the  building  cor- 
rectly, and  it  excluded  Nugent's  part;  but  it  did  not  include 
within  the  description  of  the  land  sought  to  be  charged  the 
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0ontb  half  of  lot  6^  wMoh  tho  Brodek-SchleMingor  part  actu- 
ally oocopied. 

The  Btatute  requires  that  the  lien  claim  eball  contain  a 
description  of  the  property  to  be  charged  with  the  lien  ^suffi- 
cient for  identification":  Gen.  Stats.,  sec.  1667.  And  so  Ur 
BB  the  claim  is  concerned^  no  property  could  be  identified 
with  more  certainty  to  a  reader  of  the  record  copy.  It  is  lot 
6,  bloclL  9,  Maynard's  plat,  excepting  the  west  20  feet  of  the 
lot.  But  the  difficulty  which  the  court  below  found  to  be  in* 
anrniountable  was,  that  when  the  eridence  was  in  it  was  found 
that  the  building  covered  an  additional  distinct  parcel  of  land 
upon  which  no  claim  had  been  filed  at  all,  yis.,  the  south 
half  of  lot  6.  Appellants  see  the  force  of  this  proposition,  and 
claim  to  be  relieved  by  the  reference  to  the  name  of  the  build* 
ing  and  its  location  at  the  northwest  corner  of  the  two  streets. 
It  18  said  in  the  lien  claim  that  this  building  is  known  as  the 
**Brodek-Schle88inger  building,**  and  to  such  persons  as  might 
have  seen  it  and  have  been  familiar  with  the  locality  that 
would  undoubtedly  be  a  sufficient  identification,  although 
unless  they  were  also  acquainted  with  the  separate  owner- 
ship of  Nugent  it  would  not  have  informed  them  that  under 
the  same  roof,  and  without  any  apparent  distinction  of  title, 
there  were,  in  fact,  two  buildings,  upon  one  of  which  no 
^**  lien  was  claimed.  It  may  be  doubted,  however,  whether 
a  mere  private  building  can  be  said  to  be  fully  identified  by 
giving  to  it  the  name  of  its  owners.  Private  buildings  are 
not  generally  so  identified  or  spoken  of,  and  particularly  when 
it  comes  to  conveyances,  encumbrances,  and  the  like.  The 
name  helps  to  identify,  doubtless;  but  the  name  does  not  in- 
dividualise such  property,  as  names  do  in  the  case  of  mining 
claims,  for  instance,  which  ordinarily  depend  upon  nothing 
bnt  their  names  for  identification. 

Tredinniek  v.  Red  Cloud  Can.  Min.  Co^  72  Cal.  78,  was  a 
ease  where  a  lien  was  properly  sustained  upon  the  '^Red  Cloud 
Mine,  situated  in  the  Bodie  mining  district,  Bodie  township, 
in  Mono  county.*'  The  inception  of  a  mining  title  is  usually 
by  means  of  a  location  notice,  in  which  the  name  is  the  most 
prominent  feature^  and  all  conveyances  follow  by  the  name 
only.  A  public  record  in  that  case  identified  the  property  in 
the  first  place;  but  there  is  no  such  record  of  buildings. 

The  location  at  the  corner  of  the  streets  also  helps  to  iden- 
tify, and  we  do  not  desire  to  be  understood  as  holding  that 
such  9^  description,  without  any  designation  of  a  lot  or  block| 
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would  not  be  a  raflSoieni  identifieation  if  the  quantity  of  land 
were  also  identified,  as,  for  example,  if  the  siie  of  the  building 
on  the  ground  were  stated. 

In  De  Witt  ▼•  Smithy  63  Mo.  263,  the  description  waa  of 
''lots  19  and  20,  in  block  2,  in  Ashbnm's  Addition  to  Kansaa 
City,''  and  the  corner  of  the  street  was  given.  Bot  in  faei  the 
block  was  not  block  2,  but  block  20.  Under  the  facta  the 
clerical  error  in  omitting  a  figure  was  held  not  to  invalidate 
the  lien.  In  Caldwell  y.  ABbury,  29  Ind.  451,  the  case  was 
something  like  this  one,  for  the  description  was  **  house  and 
lot  on  the  southwest  corner  of  Fourth  and  Oak  streets."  A 
foreclosure  upon  one  lot  was  sustained,  although  it  was  held 
that  the  claim  was  not  sufficient  to  ^^*  sustain  a  complaint 
against  two  lots.  It  does  not  appear  that  the  house  actaally 
occupied  a  part  of  the  second  lot 

But  in  Willamette  8»  M,  Co.  y.  Kremer^  94  Cal.  205,  under 
a  statute  like  ours,  in  substance,  the  description  was  **  lot  6* 
in  block  28,  of  the  Heber  tract,  at  the  northeast  comer  of 
Hope  and  Eighth  streets'';  and  although  the  building  ex* 
tended  over  on  to  lot  7  the  lien  was  sustained. 

In  De  Witt  v.  Smithy  68  Mo.  268,  there  was  something  upon 
the  record  which  would  have  served  to  warn  anyone,  even 
though  he  did  not  know  of  the  existence  of  a  house,  viz.,  the 
plat  of  the  addition  at  a  certain  street  corner  on  which  the 
building  was  said  to  have  been  erected.  Unless  in  that  ease 
blocks  2  and  20  cornered  at  the  same  street  intersection,  it 
would  not  be  likely  that  a  searcher  of  the  record  would  be 
deceived.  But  in  Willamette  8,  M,  Co.  v.  Kremer^  94  Cal.  205, 
the  court,  upon  the  theory  of  liberal  construction  and  thai  the 
owner  was  not  misled,  and  regarding  the  statute  as  authoria* 
ing  a  lien  upon  the  ^*  property,"  which  it  interpreted  to  be  the 
bouse,  sustained  the  lien,  although  no  mention  was  made  in 
the  claim  of  lot  7. 

This  court  has  held  that  a  lien  upon  a  building  is  ineffectaal 
unless  the  land,  or  some  interest  therein,  be  included  in  it; 
Kellogg  v.  LitUU  &  Smythe  Mfg.  Co.,1  Wash.  407. 

Phillips  on  Mechanics'  Liens  says,  section  379: 

*'The  best  rule  to  be  adopted  is,  that  if  there  appears  enough 
in  the  description  to  enable  a  party  familiar  with  the  looali^ 
to  identify  the  premises  intended  to  be  described  with  reason* 
able  certainty,  to  the  exclusion  of  others,  it  will  be  sufficient** 

The  claim  in  this  case  fully  meets  this  requirement,  bat 
the  trouble  with  it,  and  with  the  rule  as  applied  to  it,  is,  as 
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we  tbiok,  that  its  very  exactness  tended  to  mislead  the  pob* 
lie  ***  The  lien  claimant  is  not  required  to  giro  the  owner 
any  notice  whatever;  if  he  were,  it  would  take  rery  little  in 
mnj  case  to  satisfy  the  law.  But  he  is  required  to  make  a 
record  of  his  olaimy  and  the  only  purpose  of  such  a  record 
must  be  to  give  constructive  notice  to  third  persons,  and  not 
only  to  those  who  may  have  been  familiar  with  the  premises 
during  and  since  the  erection  of  the  building,  but  also  to  those 
who  may  never  have  seen  the  premises  as  well  as  those  who 
were  familiar  with  them  only  before  the  building  was  erected* 
As  to  all  such  persons  it  may  be  admitted  that  it  would  be 
entirely  sufficient  to  simply  name  the  Brodek^Schlessinger 
building,  on  the  corner  of  South  Third  and  Washington 
streets. 

But  to  the  last  two  classes  that  description  added  to  the 
designation  of  lot  6,  block  9,  would  be  a  complete  trap  in  case 
they  should  become  purchasers  during  the  life  of  the  Hen*  A 
more  sensible  and  effectual  administration  of  this  law  could 
be  had  if  there  were  some  provision  by  which  a  claim  in  such 
a  ease  could  be  amended  where  no  one  could  be  injured  by  it; 
but  we  must  take  the  statute  as  we  find  it,  and  in  this  case 
neither  the  actual  building  nor  the  land  having  been  described 
the  liens  must  fail. 

2.  Whittier,  FuUer  A  Cow  furnished  all  the  glass  for  the 
building  erected  by  Brodek  and  Schlessinger  and  Nugent 
jointly.  This  they  did  under  a  subcontract  with  one  Piersoo, 
who  had  a  subcontract  from  the  principal  contractors  for  all 
the  glasswork.  Their  agent  was  misled  into  supposing  that 
the  entire  building  was  owned  by  Brodek  and  Schlessinger 
by  hearing  it  spoken  of  as  the  Brodek-Schlessinger  building 
and  by  the  fact  that  Pierson  had  but  one  contract  for  all  of 
the  glasswork.  But  their  counsel,  whom  they  employed  to 
prepare  and  file  their  claim,  were  aware,  through  knowledge 
acquired  otherwise,  that  the  Brodek-Schlessinger  building 
proper  did  not  include  Nugent's  part,  so  that  from  the  mem- 
oranda furnished  *^  them  of  glass  sold  for  and  used  in  the 
Brodek-Schlessinger  building,  they  prepared,  and,  after  veri* 
ieation,  filed  a  claim  for  the  whole  amount  of  the  glass,  which 
eorreetly  described  the  Brodek-SchlessingBr  building  and  the 
land  upon  which  it  stood.  Their  lien  claim,  therefore,  cov- 
ered glass  which  was  not  used  in  the  part  of  the  building  de- 
scribed, but  was  used  in  Nugenf  s  part,  a  (act  which  was  not 
discovered  until  the  trial  of  the  action,  when  the  true  state  of 
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tlM  matter  appeared.  Upon  this  the  plaintifb  showed  wf 
elearly  just  what  glass  had,  as  a  matter  of  fact,  beat  osed  ia 
the  two  portions  of  the  boilding,  and  asked  that  tbej  be  al- 
lowed to  remit  from  their  elaim  the  value  of  the  glass  used  ia 
Nugent's  part,  and  to  have  a  decree  for  the  balance.  The 
whole  claim  amounted  to  fifteen  hundred  and  eightj-nins 
dollars  and  thirty-nine  cents,  and  the  sum  proposed  to  be 
remitted  was  about  one  hundred  and  fifty  dollars. 

The  court,  upon  the  ground  that  the  glass  used  in  Nogenf  s 
part  of  the  building  was  a  nonlienable  item,  refused  to  allow 
the  remission,  and  upon  the  authority  of  Dexter  ▼.  Spartman^ 
2  Wash.  165,  and  DexUr  ▼.  WiUy^  2  Wash.  171,  susUined  aa 
objection  to  the  claim. 

In  the  first  case  referred  to  Eemery  filed  a  claim  for  a  debt 
due  another  person  and  assigned  to  him,  for  which  he  conld 
have  no  lien  under  the  law.  Sparkman  claimed  a  lien  for 
labor  on  lumber  and  shingles  at  wages  of  three  dollars  per 
day.  In  the  other  case  liens  upon  lumber  and  shingles  were 
confused  in  the  same  way.  In  none  of  the  shingle  cases  was 
it  possible  to  determine,  either  from  the  lien  claims  or  the 
evidence,  how  much  was  properly  a  lien  upon  the  lumber. 
The  rule  laid  down  in  these  cases  went  no  further  than  to 
declare  that  a  demand  for  which  the  law  g^ves  no  lien  cannot 
be  confused  with  one  which  is  lienable  without  vitiating  the 
whole.  The  law  imputes  notice  to  every  one  of  its  terms,  and 
when  a  claim  is  asserted  for  a  lien  to  secure  a  demand  for 
which  no  lien  is  allowed,  the  act  is  ^^  presumed  to  be  an 
advised  attempt  to  take  an  unlawful  advantage  of  the  statute. 
But  it  is  not  so  where  mere  mistakes  or  inadvertences  cause 
items  otherwise  lienable  to  be  included  in  a  claim.  A  fraud* 
ulent  practice  of  that  kind  would  render,  and  many  times  has 
rendered,  a  claim  worthless;  but  there  must  be  either  a  gross 
excess  of  demand  over  just  claim  or  actual  fraud  to  acoom* 
plish  that  result. 

This  glass  was  all  lienable.  The  several  owners  of  the 
building,  by  their  conduct  in  making  practically  one  structure 
of  it,  opened  the  way  to  anyone  furnishing  materials,  which 
were  distributed  about  and  used  indiscriminately  by  the  con- 
tractors to  claim  a  lien  on  the  whole  of  it,  leaving  the  owners 
to  settle  proportions  between  themselves.  At  least  it  would 
so  seem,  although  the  point  is  not  necessarily  in  the  case  for 
decision.  On  the  other  hand,  appellants  having,  as  they  sup- 
posed, furnished  glass  for  the  entire  building  as  the  property 
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of  Brodek  and  Schlessinger,  no  less  furnished  it  for  the  part 
of  the  building  whioh  actually  belonged  to  Brodek  and  Schles- 
singer  to  the  extent  they  could  identify  it  as  having  been  so 
used  therein. 

In  the  same  manner  they  could  have  a  separate  lien  upon 
the  Nugent  building  for  the  glass  which  they  could  identify 
as  having  been  used  in  it    Now  by  the  most  natural  mistake 
between  them  and  their  attorney,  when  they  came  to  make 
out  their  claim,  they,  without  any  fraud  or  attempt  to  over- 
reach, included  the  Nugent  glass  in  their  claim,  a  mistake 
which  they  voluntarily  offered  and  asked  to  rectify  at  the 
first  opportunity  after  it  was  discovered.     By  all  means  we 
think  they  should  have  been  permitted  to  make  the  correction. 
Upon  another  ground  objection  was  sustained  to  this  lien 
claim,  viz.,  insufficiency  of  description.    The  land  is  de- 
scribed twice,  and  in  the  first  description,  on  the  first  page  of 
the  claim,  it  is  made  to  read:  **  The  south  one-half  *••  of  the 
lot  No.  6  of  block  No.  9,  and  the  easterly  eighty-eight  (88) 
of  lot  No.  5  in  said  block  No.  9."    Obviously  a  clerical  error 
caused  the  word  "feet"  to  be  omitted  after  the  word  "eighty- 
eight,"  and  this  was  held  to  make  the  whole  description  bad. 
The  lien  is  a  very  long  one,  and  it  may  be  that  that  fact 
caused  both  court  and  counsel  to  overlook  the  fact  that  on 
the  last  page  the  description  is  repeated  with  the  word  "feet" 
included,  which  makes  it  unnecessary  to  consider  the  argu- 
ments offered  upon  that  point.    Other  objections  we  regard 
as  entirely  technical  and  insufficient     Separate  notice  of 
each  would  render  this  already  lengthy  opinion  much  more  so. 
The  judgment  is  affirmed,  except  as  to  the  claim  of  Whit- 
tier,  Puller  &  Co.,  who  will  take  a  reversal.    The  cause  is 
remanded  to  the  superior  court  for  a  retrial  of  the  case  as  to 
their  claim,  in  accordance  with  the  law  as  herein  held. 

HoTT  and  Andebs,  JJ.,  concur. 


Mb.  Chikf  JaancB  Dunbab  dinented  from  that  part  of  tiio  opinion  Ia> 
ToWing  the  claim  of  Whittier,  Fuller  k  Co.,  on  the  ground  that  "the  law 
win  not  nnder  any  circumatanoea  allow  a  lien  on  one  man's  honse  for  ma- 
terial whioh  goes  to  another  man's  house,  and  such  material  is  as  much  non- 
alienable  nnder  the  sUtute,  for  the  purposes  of  this  case,  as  though  it  were 
abeolntely  nonalienable.  The  fact  that  the  same  contractor  built  the  twe 
houses,  or  that  the  two  houses  were  built  with  a  joint  partition  wall.  diMS 
not  affect  the  case  at  all.  They  were  two  separate  contracts,  and  it  d«* 
▼olves  upon  the  material-man  when  he  seeks  to  charge  a  third  man's  prop- 
erty with  a  debt  due  from  the  contractor,  to  definitely  inform  himself  as  to 
where  the  material  is  used." 
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MscHAHioli  Lnur— KoTKB  or  Glahi— SiTiiicixHcr  or  Desobittiok  or 
PsopxRTT:  Sea  WhiU  Lake  Lmnber  Co.  ▼.  Ruudl  22  Neb.  126;  3  Am.  St. 
Bap.  262;  and  note;  Shaw  t.  Barnes^  0  Pa.  St.  18;  47  Am.  Deo.  890,  and 
note;  KntM$  Appeal,  10  Pa.  St.  186;  51  Am.  I>80.  472,  and  noto.  A  me- 
«hanio's  lien  will  ba  rastriotad  to  tha  property  on  which  ha  haa  tba  right  to  a 
lian,  thongh  ha  may  aaaert  a  claim  to  a  lian  on  other  prupetljft  Lfom  r, 
Logan,  68  Tex.  621;  2  Am.  St  Rep.  611,  and  noto;  and  tha  fact' that  a  Uaa 
was  claimed  on  more  land  than  was  necessary  for  tha  bnildiog  to  which  tha 
lien  attached  will  not  Titiato  tha  daim:  Deniekttm  ▼.  EdwanU^  29  N.  J»  I^ 
468;  aO  Am.  Dae.  22a 
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AiTAOHiainv- RsoBT  or  Subxths  to  RsQanx  Aonov  oar  Boitd.— If  tha 

principal  in  an  attachment  bond  is  a  nonresident,  and  has  no  property 
in  the  stato  liable  to  attachment,  his  sureties  cannot  raqnira  the 
obligee,  by  notice  in  writing,  to  forthwith  institato  an  action  against 
the  principaL 

AiTAOHMBNT-^AoriOM  09  BoND— SumoixKor  or  CoMPLAnffT.— A  complaint 
in  an  action  against  sureties  in  an  attachment  bond  which  alleges  the 
ezecntion  of  the  bond  by  the  principal,  and  sets  out  a  ocqpy  thereof  with 
the  names  of  the  sureties  appended,  bnt  fails  to  allege  that  they  Jmnad 
in  its  execution,  is  insufficient  on  demurrer. 

Attaohmbht— LiABiLnr  or  SuRirrun  on  Boivu. — Suretiea  on  ao  attaohment 
bond  are  liable  thereon  for  damages  in  tha  first  inatanoe,  without  any 
demand  on  the  principal,  cr  suit  against  him  to  adjudicate  tha  damage^ 
and  nonpayment,  in  tha  absence  of  statute  to  the  contrary. 

Attaobmsnt— LiABiLiTT  ON  BoMD—EsTorpxL. — Pcrsous  who  have  Joined 
in  giring  a  bond  for  tha  attachment  of  the  property  of  a  corporation  oaa* 
not  deny  its  corporate  existenoa. 

ATTAOHMSNT^LlABILrnr  or  SUBNTUS— WROHOrUXi  LiVT— BaiaovABU 
Causb.— For  sureties  upon  an  attaohment  bond  to  aroid  liability  for 
actual  damages  for  a  wrongful  levy,  reasonable  cause  for  tha  attachment 
must  exist  as  a  fact,  and  credible  information  of  facto  snfficiant  to  war* 
rant  a  belief  in  the  existonoe  of  raaaonable  oanaa  tends  merely  to  dia- 
prove  malice,  and  thereby  to  reliere  from  exemplary  damages. 

Attachment—Dakaobs  roB  WBONoroL  Lbvt— Want  or  Bbasonablb 
Oausb. — In  an  action  npon  an  attaohment  bond  to  recover  damagaa  for 
a  wrongful  levy,  the  plaintiff  in  order  to  recover  need  only  show  tha  dis- 
charge of  the  writ  and  want  of  reasonable  caaae  by  proof  as  to  tha  oon* 
duct  of  his  affairs  and  the  good  faith  of  his  transactions. 

Attaohment— LiABiLiTT  on  Bond  roB  WBONarcrL  Levy  bt  AoiHT.--Lia* 
bility  npon  an  attachment  bond  for  a  malicious  levy  aocmas  if  tha  parson 
whose  direct  act  caused  the  writ  to  ba  isanad  was  actoatad  by  malioioaa 
motives,  although  the  principal  for  whom  he  acted  as  agent  knew  nothing 
of  the  transaction,  unless  it  is  shown  that  tha  agent  had  no  anthoritj  to 
attach  under  any  circumstances,  and  that  his  act  in  attaching  waa  af* 
firmatively  repudiated  as  soon  as  knowladga  of  It  waa  reoeivad* 
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ATTAonnn— Wbovovdl  brr.— Lo«  ov  Bouvni  Obbdit  Is  iioI  mi  el«* 
m«ai  of  dAinagM  la  an  Mtioa  on  to  AttMhmtBt  iMmd  for  A  wnmgf id  k^^ 

ATXAOSKBrr— Mauoioui  LiTT.^EzxMrLAxr  Damaom  ma/  b«  noorwid 
in  an  action  on  an  altaohmont  bond,  whon  iho  writ  vaa  maUoioniljr  toid 
oat  and  loyiod. 

Burk&^  Shepard  and  Woodi,  for  the  appellants. 

Blaine  and  De  Vries^  for  the  respondent 

*^*  Stiles,  J.  Cerf,  Scbloss  &  Co.,  of  San  FrandsoOp 
broaght  suit  in  the  United  States  circuit  court  against  the  re* 
spondent  for  the  recovery  of  certain  money,  a  large  part  of 
which  was  not  due.  In  aid  of  their  suit  an  attachment  was 
issued,  in  pursuance  of  which  the  marshal  seized  the  entire 
stock  of  goods  of  the  respondent,  and  held  them  during  six 
days,  until  the  writ  was  discharged,  on  the  ground  that  it  had 
been  improperly  issued.  This  was  an  action  upon  the  at- 
tachment bond  against  the  sureties  only,  *^^  the  principals 
being  nonresidents,  and  not  appearing,  although  they  were 
nominally  parties. 

1,  The  first  point  to  be  noticed  is  the  action  of  the  court 
below  in  striking  out  two  defenses  based  upon  the  Code  of  Pro- 
cedure, section  756,  which  provides  that  a  surety  may  requires 
creditor  or  obligee,  by  notice  in  writing,  to  forthwith  institute 
an  action  upon  the  contract  As  was  said  above,  the  princi- 
pals on  the  bond  were  nonresidents,  and  it  was  not  made  to 
appear  that  they  had  any  property  in  this  state  liable  to  at- 
tachment For  these  reasons  the  statute  had  no  application 
to  the  case:  Phillips  v.  RHey^  27  Mo.  386;  CanUin  ▼•  C<mkli% 
54  Ind.  289. 

2.  This  was  a  joint  and  several  statutory  bond  of  indem- 
nity, and  the  rules  in  such  cases,  as  to  strictness  of  allega- 
tion and  proof,  were  in  full  force.  But  the  complaint  did  not 
allege  the  execution  of  the  bond  by  the  sureties,  nor  was 
there  any  proof  addressed  to  that  point  The  eighth  para- 
graph of  the  complaint  was  as  follows: 

'*  8.  That  at  the  time  of  filing  said  (attachment)  affidavit 
and  complaint,  to  wit,  the  said  seventeenth  day  of  January, 
1891|  and  in  compliance  with  the  statute  in  such  case  made 
and  provided,  and  as  a  condition  upon  which  the  said  writ  of 
attachment  should  issue,  the  defendants,  Rudolph  Cerf  and 
Benjamin  Scbloss,  made,  executed  and  fi^ed  in  said  circuit 
court  a  bond  for  attachment  in  the  words  and  figures  follow- 
ing'':   
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And  the  answer  admitted  the  facts  stated  to  be  traeu  A 
general  demurrer,  in  which  the  deficiency  of  the  eighth  para- 
graph was  pointed  oat,  was  overrated,  and  on  the  trial  the  court 
treated  the  case  as  if  the  fact  that  the  complaint  contained  a 
cop7  of  the  bond  in  which  Haley  and  Schram  were  named  as 
sareties,  and  to  which  their  names  were  appended,  was  safll- 
cient  to  charge  them  with  the  ezecation  of  the  instmmenti 
and  pot  them  to  an  afiirmative  denial  of  that  proposition. 
Citations  by  counsel  for  respondent  on  this  point  do  not  sus- 
tain him.  A  late  one  is  McClellan  ^^*  Drydoeh  Co,  ▼.  Fam^ 
er$^  Alliance  Steamboat  Line^  43  La.  Ann.  258,  in  which  the 
bond  was  annexed  to  the  petition,  and  the  prayer  asked 
judgment  against  the  principal  and  sureties  in  $Mdo.  The 
appearance  was  for  all  of  the  defendants,  and  the  coart 
said: 

**  The  defect  of  the  petition  in  not  alleging  specifically  that 
Marston  was  indebted  is  cured  by  the  annexing  of  the  bond 
which  was  made  part  of  the  petition,  and  which  exhibited 
his  liability,  by  his  answer  without  exception,  and  by  the  ad- 
ministration of  proof  without  objection.*' 

If  the  case  at  bar  had  gone  through  all  its  stages  to  the 
trial,  and  evidence  of  the  execution  of  the  bond  by  the  sure- 
ties had  been  received,  without  objection,  a  different  case 
would  be  presented. 

In  Pejley  v.  Johnson^  80  Neb.  529,  the  complaint  alleged 
that  *' plaintiff  entered  into  a  contract  in  writing  with  the 
defendant,  a  copy  of  which  was  attached;*'  and  we  find  in 
every  case  of  this  kind  examined  some  words  of  allegation 
which  show  execution  of  the  instrument  by  the  party  to  be 
charged,  upon  which  the  courts,  although  they  do  not  favor 
that  method  of  pleading,  accept  the  recitals  of  the  instru- 
ment as  allegations  of  fact  as  far  as  they  go:  Lawberi  v.  J7a»> 
kU,  80  Cal.  611. 

Clement  v.  Hughes  (Ky.,  October  22,  1891)  was  an  ac- 
tion upon  a  guardian's  bond,  and  it  was  there  said: 

*'  It  is  necessary,  in  an  action  upon  a  writing,  to  aver  such 
acts  and  omissions  by  the  defendant  as  entitled  the  plaintiff 
to  relief;  and  this  rule  is  not  complied  with  in  an  action 
against  a  surety,  unless  the  petition  avers  the  execution  of 
the  writing  by  him,  and  the  substance  of  his  agreement" 

But  in  that  case*,  inasmuch  as  the  petition  averred  that  the 
guardian  executed  a  bond  with  the  defendants  as  sureties 
and  as  the  bond  was  copied  into  the  petition,  it  was  ***  not 
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necessary  to  allege  further  the  snbstaDce  of  the  contraoti  for 
what  the  sureties  covenanted  to  do  was  supplied  bj  the  oopj. 
We  understand  that  the  rules  of  pleading  go  thus  far  in 
favor  of  exhibits,  and  no  farther. 

This  holding  will  necessitate  the  reversal  of  the  jodgmenti 
but  there  are  other  matters  to  be  considered,  in  view  of  the 
new  triaL 

8.  Appellants  claim  that  the  sureties  are  not  liable  in  the 
first  instance  for  the  damages,  but  only  after  demand  on  the 
principal,  or  suit  against  him  to  adjudicate  the  damages,  and 
nonpajment  It  is  sufficient  to  say  that  the  statute  does  not 
require  a  bond  conditioned  that  the  plaintiff  will  pay  on  de- 
niand,  or  will  pay  any  judgment  that  may  be  obtained 
against  him.  Such  courts  as  have  held  demand,  or  a  judg- 
ment in  a  distinct  action,  to  be  prerequisite  to  recovery  on  an 
attachment  bond  have  based  their  rulings  on  their  peculiar 
statutes:  Note  to  Burton  v.  Knapp^  81  Am.  Dec.  468;  Drake 
on  Attachments,  sec.  166;  2  Wade  on  Attachments,  sec.  298. 

4.  When  it  has  been  established  that  persons  have  joined 
in  giving  a  bond  for  the  attachment  of  property  of  a  corpo* 
ration,  they  are  not  in  a  position  to  deny  its  corporate  exist- 
ence; so  the  alleged  errors  in  proving  the  corporation  in  this 
case  were  immateriaL 

5.  The  affidavit  for  the  attachment  alleged  that  the  Seattle 
Crockery  Company  was  about  to  dispose  of  its  property  with 
intent  to  defraud  its  creditors,  and  that  it  had  so  disposed  of 
its  property,  or  a  portion  thereof.  A  traverse  of  these  allega« 
tions  was  followed  by  an  order  to  discharge  the  attachment, 
upon  oral  proofs  of  the  parties.  No  findings  were  made,  but 
we  think,  in  such  a  case,  it  must  be  taken  that  the  adjudica- 
tion was  final  as  to  the  wrongfulness  of  the  attachment 
Now,  if  the  Code  of  Procedure,  section  293,  stood  alone,  it  would 
seem  that  the  production  of  the  record  here  would  have  en* 
titled  the  respondent  to  nominal  damages,  for,  by  *^  that  sec- 
tion, the  bond  is  conditioned  that  the  plaintiff  will  prosecute 
his  action  without  delay,  will  pay  all  costs  that  may  be 
adjudged  to  the  defendant,  and  all  damages  which  he  may  sus- 
tain by  reason  of  the  attachment  should  the  same  be  wrong- 
fully, oppressively  or  maliciously  sued  out  Nothing  is 
therein  said  about  reasonable  cause.  But,  when  we  come  to 
section  295,  we  find  that  recovery  upon  the  bond  depends 
upon  the  plaintiff's  showing:  1.  A  wrongful  suing  out  of  the 
attaohment  and  that  there  was  no  reasonable  cause  to  believe 
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the  ground  upon  which  the  smtno  was  issned  to  be  trne,  when 
he  may  recover  actual  damages  and  attorney's  fees;  2.  A 
malicious  suing  out  of  the  writ|  when  he  may  recover  exen^ 
plary  daoiages  also. 

This  looks  like  a  hard  statute  to  comply  with,  since  ii  in- 
volves the  proof  of  a  negative,  viz.,  want  of  reasonable  cauaou 
Appellants  maintain  that  the  correct  course  for  the  respond- 
ent was  to  begin  with  the  assumption  that  the  attachment 
was  wrongful,  as  appeared  from  the  record  of  the  cireolt 
court,  and  then  to  proceed  to  show  that  the  attaching  credit- 
ors did  not  have  information  worthy  of  credit  of  facts  justify* 
ing  a  belief  in  the  existence  of  the  grounds  alleged  in  their 
affidavit;  that  is,  they  contend  that  the  reasonable  cause 
meant  is  a  state  of  mind  produced  in  the  attaching  party,  by 
information  which  he  believes  to  be  true.  But  the  plain 
reading  of  the  statute  is  not  that  way.  It  does  not  depend 
upon  the  state  of  mind  of  anybody,  but  upon  the  true  facts  of 
the  case.  It  is  for  the  plaintiff  in  any  such  case,  if  there  has 
been  no  previous  adjudication,  to  lay  before  the  jury  the  facts 
concerning  his  affairs  sufficiently  to  show  that  as  they  were 
known,  or  might  have  been  known  by  reasonable  inquiry, 
there  were  no  fraudulent  transactions  on  his  part,  and  none 
upon  which  the  ordinary  business  man  would  naturally  lodk 
with  suspicion;  for  if  one  act  suspiciously  there  may  be  rea- 
sonable cause  to  justify  a  belief  that  a  fraud  has  been,  or  is 
about  to  be,  '^^  perpetrated,  although  no  fraud  be  intended. 
But  the  facts  and  acts  must  exist;  mere  tale-bearing,  although 
believed  in,  will  not  supply  their  absence.  .  Reasonable  or 
probable  cause  is  a  different  thing  from  the  information  upon 
which  a  belief  in  its  existence  may  be  based.  To  avoid  lie- 
ability  upon  the  bond  for  actual  damages,  the  reasonable  cause 
must  exist  as  a  fact;  but  credible  information  of  facts  sufr 
cient  to  warrant  a  belief  in  the  existence  of  reasonable  caoae 
will  tend  to  disprove  malice,  and  thereby  to  relieve  from  ex* 
emplary  damages. 

In  this  matter  we  are  compelled  to  take  issue  with  the 
supreme  court  of  Iowa,  which  has  frequently  held  that  the 
plaintiff  in  such  a  case  must  not  only  prove  that  no  cause 
existed  for  an  attachment,  but  also  that  the  defendant  had 
no  reasonably  credible  information  that  such  a  cause  existed: 
Burt(m  ▼•  Knapp^  14  Iowa,  196;  81  Am.  Deo.  466;  Varte  ▼. 
PhiUipB,  87  Iowa,  428;  DetU  y.  Smith,  63  Iowa,  262.  The  first- 
named  case  was  decided  under  a  statute  as  to  bonds,  and  suits 
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npcHi  them,  in  sobsUaoa  like  the  itatutos  of  mMt  of  the  cUIm: 
Iowa  Stats.  I860;  uid  we  think  the  Iowa  rapreme  ooartstood 
alone  in  holding  that  the  actaal  damagee  were  not  leoorerabb 
when  the  attachment  wu  isened  without caoeeeziBtlngthero> 
for:  JervMn  T.  Stewart,  12  Fed.  Rep.  371.  The  last  two  oaaM^ 
bowerer,  were  decided  under  a  statute  precisely  like  our  own: 
Iowa  SUts.,  1888;  and  the  only  one  which  is  like  it,  In  the 
section  governing  recoreriee  on  the  hond.  To  i»j  that  ■ 
debtor  may  be  deprived  of  the  use  of  his  property,  not  for  any 
fault  of  his  own,  but  because  his  creditor  believes  that  he  has 
been  in  fault,  is  to  make  his  rights  depend  upon  a  matter 
which  the  law  cannot,  and  does  not  pretend  to,  regulate,  Tis., 
the  nature  and  condilion  of  the  creditor's  mind;  and  ia  to  put 
him,  upon  the  trial  of  bis  suit  for  damagea,  to  proof  of  facta 
which  he  can  get  poeitirely  from  no  other  souroe  but  the 
areditor  himself,  which  "*  would  be  entirely  anreaBonableb 
Horeover,  different  creditors,  whose  rights  to  have  an  attach- 
ment are  equal  when  a  cause  exists,  would  be  placed  opon  mm 
entirely  different  footing  if  the  writ  should  be  discbar^ed  Hoc 
want  of  actual  cause.  When  one  creditor  attaches,  others  ai* 
likely  to,  deeming  that  the  affidavit  of  the  first  one  on  file  M 
sufficient  infor'mstiou  to  lead  a  prudent  person  to  act;  hot  ta 
a  suit  for  damages  the  first  one  would  escape,  under  the  Iowa 
rule,  because  ha  bad  credible  information,  while  the  second 
would  pay  the  full  penalty.  The  language  of  the  statute  ia: 
"And  that  there  was  no  reasonable  cause  to  believe  the 
ground  ....  to  be  true."  The  "  ground  "  in  this  case  was 
that  resptrndant  had  disposed  of  its  property  with  intent  to 
defraud  its  creditors,  and  that  it  was  about  to  do  so;  but  tba 
"  cause"  for  believing  that  ground  to  he  true  was  not  the  stat^ 
ment  of  any  one  that  there  was  a  cause,  but  a  fact,  or  facta; 
as,  for  example,  a  sham  sale  of  crockery  to  a  third  person, 
without  consideration,  with  the  understanding  that  ha  was  to 
hold  it  or  sell  it  for  the  benefit  of  the  respondent,  or  a  plan  ot 
Bcheme  devised  for  that  purpose,  hut  not  yet  executed.  TUt 
cause  the  law  requires  the  plaintiff  to  prove  to  be  non'exial» 
aot 

It  was  oompetent,  therefore,  for  the  respond) 
1.  The  dischai^  of  the  writ;  2.  The  want  o 
cause,  by  proof  as  to  the  conduct  of  its  affairs 
faith  of  its  transactions;  and  8.  Under  tbe  all^ 
oomplaiot,  tba  malicious  action  of  the  attachm 
If  at  any  stage  of  the  case  before  tbe  oause  was 
aa.»nBar.  Vm.  xzxvl-u 
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the  jury  It  abandoned  the  charge  of  malice,  all  evidence  vpoi 
iliat  subject,  and  upon  the  question  of  exemplary  dsmagen^ 
skoald  hate  been  withdrawn. 

What  Mr.  Carson  stated  at  the  hearing  in  the  efaeoit  oooit 
we  do  not  think  was  admissible.  He  was  the  coUeotion  ebi^ 
for  the  attorneys  of  Cerf,  Schloss  ft  Co.,  '^^  with  whom  some 
conversation  was  had  by  one  of  respondent's  officers  regarding 
the  claim  of  Cerf,  Schloss  A  Co.,  and  it  seems  to  be  admitted 
that  upon  that  interview  and  his  report  of  it  to  Hr.  Shepaid, 
who  made  the  affidavit,  depends  the  question  whether  Cerf^ 
Schloss  A  Co.  had  information  of  any  fact  which  tended  to 
show  them  that  a  fraud  was  threatened.  It  was  sufficient, 
therefore,  for  respondent,  after  showing  that  no  actual  causa 
existed,  to  prove  the  interview  with  Carson,  and  stop^  for, 
there  being  no  cause,  and,  according  to  its  version  of  the  ood* 
▼ersation,  nothing  said,  to  lead  any  one  to  suspect  an  inten- 
tion to  perpetrate  a  fraud,  it  must  follow  that  the  attachment 
was  so  recklessly  obtained  that  malice  could  be  argued  there- 
from. From  that  point  it  was  for  the  appellants  either  to 
dispute  the  facts  in  regard  to  the  conversation,  or  to  show 
that  Carson  had  reported  it  in  such  a  way  as  to  justify  a 
belief  that  fraud  would  be  attempted  if  the  claim  were 
pressed,  or  both;  but  what  Carson  reported  was  only  mai^ 
rial  in  case  the  charge  of  malice  were  pressed.  Informatton 
of  such  a  character  from  a  trusted  and  confidential  employee 
ought  to  relieve  the  principal  from  the  charge  of  malice  when 
there  is  no  affirmative  showing  of  it,  but  only  a  presumptioa 
from  the  fact  that  the  attachment  was  issued  without  the  ex« 
istence  of  reasonable  cause  therefor. 

6.  We  hold  that  liability  upon  the  bond  for  a  malicious 
attachment  accrues  if  the  person  whose  direct  act  caused  it 
to  be  issued  was  actuated  by  malicious  motives,  although  the 
principal  for  whom  he  acted  as  agent  knew  nothing  of  the 
transaction,  until  it  is  shown  that  the  agent  had  no  authority 
to  attach  under  any  circumstances,  and  that  the  act  of  the 
agent  in  attaching  was  affirmatively  repudiated  as  Boon  as 
knowledge  of  it  was  received. 

7.  Some  of  the  evidence  in  this  case  was  received  upon  the 
theory  that  the  respondent  might  prove  damages  for  loss  ct 
business  eredit,  which  it  alleged  it  had  suffered  to  '^^  the 
extent  of  four  thousand  dollars;  and  in  its  charge  to  the  jury 
the  court,  after  stating  to  them  that  all  question  of  malice 
was  withdrawn  from  their  considerati<m,  iastmeted  as  foUewi 
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upon  the  subject  of  damagee  for  wnmgfol  ianiance  of  an  at* 
tachment  mthont  reasonable  canee: 

^  1.  The  court  farther  instmcts  the  jury  thai  if  they  And 
for  the  plaintiff,  that  in  the  aaseBsment  of  actual  damages 
they  can  consider  what,  if  anything,  the  plaintiff  has  suffered 
in  its  credit  as  a  merchant'' 

2.  A  substantial  repetition  of  the  foregoing,  with  limitations 
taken,  as  is  said,  largely  from  the  charge  in  Kennedy  T. 
Meacham^  18  Fed.  Rep.  812. 

^'8.  The  only  damages  recoyerable  in  this  action  are  the 
actual  damages  caused  by  the  attachment,  and  such  dam* 
ages  only  include  the  current  expenses  of  the  business  dur- 
ing  the  detention  of  the  store  and  stock,  and  the  loss  of  actual 
net  profits,  if  any,  during  that  time,  besides  reasonable  at- 
tc»Tiey's  fees,  to  be  fixed  by  the  court  upon  the  proper  evidence. 
Actual  damages  do  not  include  prospectiye  profits  of  the  busi- 
ness, because  they  are  inevitably  uncertain  and  speculative 
in  their  nature,  and  depend  on  so  many  remote  chances  of 
trade  and  of  subsequent  causes." 

The  third  charge  was  inconsistent  with  the  first  two,  for  it 
entirely  withdrew  from  the  jury  the  matter  of  damages  to 
credit.  But  if  that  effect  was  intended  by  the  court  it  was  of 
Bo  avail,  since  the  jury  brought  in  a  verdict  of  four  thousand 
dollars,  more  than  three-fourths  of  which  must  have  been  a^ 
lowed  for  injury  to  the  respondent's  credit  as  a  merchant. 
We  conclude  that  it  was  not  the  intention  to  take  this  element 
of  credit  away  from  the  jury,  however,  because  of  the  court'i 
refusal  to  grant  a  new  triaL 

Respondent  strenuously  maintains  that  injury  to  the  credit 
of  a  merchant  ought  to  be  allowed  in  these  cases,  and  some 
authorities  are  cited  in  support  of  the  proposition:  Kennedy 
V.  Meaehamj  18  Fed.  Rep.  812,  is  the  most  outspoken,  and 
*^*  follows  precedents  set  in  Alabama:  DonneU  v.  Jonee^  18 
Ala.  490,  48  Am.  Dec.  69. 

In  Meyer  ▼.  Fagan^  84  Neb.  184,  a  recovery  for  loss  of  credit 
seems  to  have  been  allowed  to  stand;  but  the  question  before 
the  supreme  court  of  Nebraska  seems  to  have  been  only 
whether  the  sum  recovered  was  excessive.  No  discussion  of 
the  subject  of  damages  to  credit  is  in  the  case.  About  the 
same  state  of  things  is  found  in  MacVeagh  v.  BaUeyy  29  111. 
App.  60& 

In  7  Lawson's  Rights,  Remedies,  and  Practice,  sea  8549, 
ttie  ofitot  of  the  attachment  upon  credit  ia  said  to  be  a  proper 
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matter  for  oonaideratioii  In  asBoning  damages,  the  only  an- 
ihoritj  cited  being  Kennedy  r.  Meaeham^  18  Fed,  Bep.  818, 
but  in  section  8561  tbe  contrary  doctrine  is  laid  down,  and 
nameroQB  cases  are  cited. 

The  general  doctrine  of  the  law  is  that  remote,  epeenlatiTi 
and  uncertain  damages  cannot  be  recovered  for;  and  injaiy 
to  credit  must  necessarily  be  of  the  most  nnoertain  ralne, 
eyen  when  its  ascertainment  is  guarded  by  the  most  carefal 
instructions  a  court  can  possibly  giye.  What  mercantOe 
character  and  credit  are,  is  clearly  defined  in  Donnell  ▼•  Janei^ 
18  Ala.  490;  48  Am.  Dec  69. 

**  By  character,  in  this  connection,''  says  the  oonrt,  "  we 
mean  the  generally  received  opinion  in  the  community  re- 
specting the  solvency  of  the  firm — ^the  probity  and  punctual- 
ity with  which  it  discharged  its  obligations,  and  the  efficiency 
with  which  its  afiairs  are  managed.  Credit,  which  is  usually 
the  result  of  those  qualities  and  capacities  we  have  named, 
may  be  defined,  the  ability  to  borrow  money  or  obtain  goods 
in  virtue  of  the  opinion  conceived  by  the  lender,  or  seller,  that 
the  party  will  repay." 

While  the  issuance  of  an  attachment  may  do  injury  to  this 
mercantile  character  and  credit  of  a  debtor,  it  is,  in  thai  re- 
spect, not  difierent  from  other  judicial  proceedings.  If  the 
allegations  of  the  affidavit  are  in  the  one  case  libelous,  '^ 
and  tend  to  break  down  the  confidence  theretofore  reposed  in 
the  defendant,  they  are  no  more  so  than  would  be  a  complaint 
in  a  suit  for  money  obtained  by  alleged  false  pretenses.  And 
so  this  kind  of  injury  may  be  brought  about  as  effectually 
where  no  property  at  all  has  been  taken  under  the  writ  The 
commencement  of  an  ordinary  suit  upon  a  promissory  note 
has  fully  as  great  a  tendency  to  impair  credit  as  any  other 
proceeding,  for  the  presumption  is  that  a  business  man  will 
take  care  of  his  notes  at  least,  if  he  has  any  regard  for  his 
standing  in  the  commercial  world;  and,  if  he  cannot  take 
care  of  them  so  that  he  has  to  be  sued,  the  inference  most 
naturally  is  that  he  is  weak  in  resources,  and,  therefore,  not 
a  safe  person  to  credit.  But  the  note  may  be  forged,  or  not 
due,  or  paid,  or  there  may  be  counterclaims  or  good  defenses 
so  that  the  suit  is  totally  unjustifiable.  But  does  anyone  sua 
for  damages  to  credit  growing  out  of  such  proceedings?  Mot 
at  all,  because  they  are  privileged,  being  proceedings  in  oourts 
of  justice.  And  so  we  think  this  attachment  proceeding,  and 
all  allegations  of  fraud  made  therein,  although  they  may 
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injure  the  ehanelar,  repatation  or  eredit  of  the  defendanli 
are  in  the  same  way  privileged,  and  not  to  be  reooyered  fiir. 
All  actual  damages  for  the  physical  taking  of  property  mnat 
be  compensated  tinder  the  statute,  and  when  the  proceeding 
is  instituted  maliciously,  exemplary  damages  can  be  allowed, 
at  the  reasonable  discretion  of  the  jury  under  the  evidence. 
This  court  in  Spokane  Truck  etc.  Co,  v.  Hoefer^  2  Wash.  45,  ^ 
Am.  St  Rep.  842,  did  not  undertake  to  say  that,  where  the  stat- 
ute expressly  provided  for  them,  punitive  damages  could  not  be 
recovered.  In  such  cases,  the  rules  laid  down  in  those  juris- 
dictions where  the  doctrine  of  punitive  damages  is  accepted 
should  guide  the  courts  and  juries  of  this  state.  The  actual 
damages  in  this  case,  under  the  pleadings,  consisted:  L  Of 
the  costs  and  expenses  of  the  motion  to  '^^  discharge  the 
attachment,  including  the  attorney's  fee  paid  or  agreed  to  be 
paid  therefor,  if  the  same  was  a  reasonable  fee;  but  if  a  gross 
fee  was  paid  or  promised  for  the  whole  case  in  the  circuit 
court  the  fee  for  the  motion  must  be  apportioned  out  of  that; 
and  the  fee  allowed  must  be  no  more  than  a  reasonable  fee  in 
any  event,  to  be  determined  by  the  court  without  the  inters 
vention  of  the  jury;  2.  The  ascertainable  profits  of  the  busi- 
ness while  the  property  was  in  the  possession  of  the  marshal, 
under  a  liberal  construction  of  the  evidence;  8.  Rent  and 
clerk  hire  during  the  same  time;  4.  Actual  depreciation  of 
the  value  of  the  goods  by  reason  of  the  marshal's  possession 
and  treatment  of  them,  not  including,  however,  any  fanciful 
notion  of  depreciation  because  of  their  having  been  a  ''bank* 
rupt  stock  ";  and  5.  A  reasonable  attorney's  fee  to  be  fixed  by 
the  court  for  the  prosecution  of  this  action  for  damages,  not 
including  the  trial  already  had  or  the  appeal. 

We  have  passed  upon  this  case,  not  knowing  whether  the 
question  of  malice  would  be  in  it  upon  a  retrial  or  not;  and 
the  objections  and  exceptions  to  rulings  upon  evidence  and 
instructions  were  so  numerous  and  complicated  that  it  was 
impracticable  to  review  them  singly.  We  believe  what  has 
been  said  will  serve  to  indicate  how  this  court  regards  the 
several  matters  before  it. 

The  judgment  is  reversed,  and  a  new  trial  granted;  the  re> 
spondent  having  leave  to  amend  its  complaint 

DuNBABi  0.  J.,  Andbbs  and  Scott,  JJ.,  concur. 

HoTT,  J.,  concurring.  I  think  that  the  complaint,  when, 
fairly  construed,  alleged  the  execution  of  the  bond  by  the 
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sureties  a  well  a  the  principaL    As  to  the  other  qneetioQi 
discussed,  and  in  the  disposition  of  the  casSi  I  ooncar« 


SuBB ri  SHIP— KrHAiramro  Rbmydt  AeAivafT  PaiHcnFAi.. — ^A 
■o  right  to  reqatre  th«  erMlitor  to  Mituif jr  hit  domand  oat  of  tho  proper^  tl 
tho  principal  bofors  pcoooediag  agaiuat  him:  Marrimm  v.  CUkau^  Nmim  Bnfc 
S5  N.  H.  263;  23  Am.  St.  Bep.  89,  and  aoto;  AberermMe  v.  Kmaae^  9  Ak. 
72S;  87  Am.  Doo.  721,  aod  note;  MarUm  t.  Pope,  S  Ala.  632;  41  Am.  Dm 
66. 

ATTAOHxmirr  Bond^Liabiutt  ov  Sussms— WaoForui  Lbtt— Rsa« 
eon ABUi  CAUsa.-^To  •astaia  aa  aotioa  for  a  malieioat  attMhmen^  H 
ho  shown  that  tho  writ  wm  imnod  malieioBolj  and  without  probaUo 
Beyer»dor/x.  Sump,  49  Minn.  496;  12  Am.  St.  Bop.  678,  and  ntito;  Oalkom 
T.  Hannan^  87  Ala,  277.  Id  an  ootion  for  wrongfol  and  ▼ozatioat  attaoh- 
ment  tho  defondant  may  show  that  ho  aotod  in  good  faith,  in  ordor  to  dia* 
prove  malioo  and  avoid  ozomplary  damagea,  hat  aaoh  a  plea  ia  not  a  bar  to 
the  notion:  /Vma^tfT.  /oew,  18  Ala.  490;  48  Ank  Doa  6a  8os  terthai^  tha 
oztended  note  to  BurUm  t.  KiMipp^  81  Am.  Doa  467. 

ATTACHMBifT— Malioious  LETT^DAKAOia — ^Tho  damogaa  which  nay  ha 
recovered  for  a  maliciona  attachment  moit  bo  reatrictod  to  the  injnry  dona 
by  the  writ  without  reference  to  what  it  may  have  oanaod  another  oroditor 
to  dot  Ooodbar  v.  lAnddey^  61  Ark.  880;  14  Am.  St.  Rep.  64^  and  note;  Bmi 
r.  SamwU,  22  Tex.  114;  73  Am.  Doe.  863k  And  note;  Dkkmmm  t.  Magnan^ 
20  La.  Ann.  66;  96  Am.  Deo.  379,  and  note;  McLam  t.  MeTigke,  89  Al^ 
411.  For  the  detention  of  property  wrongfully  aeiaed  nnder  attachment  the 
measore  of  damagei  ia  the  value  of  the  aaa  of  tho  property  while  detaineds 
7Vim«r  ▼.  Toimlor,  76  Iowa»  268.  Soa  tho  aztondod  nota  to  Bwrtom  ▼• 
impjK  81  Am.  Deo.  472. 

Attachicbkt— MAUcioim  Lsvr— BzximABT  Dakaosi.— MThara  aa  aft* 
tachment  ia  maliciously  anad  out  with  tho  intent  to  injure  and  haiaaa  the 
defendant,  exemplary  damagea  may  be  awardadi  Seed  v.  8amud$t  22  Tos» 
114;  73  Am.  Deo.  263;  Eliii  v.  i^onaer,  80  Tex.  198;  86  Am.  St  Bop.  731, 
and  note;  Andermm  t.  fforrisM,  38  Ma  86S|  90  An.  Daa  481,  and 
Oke^*  T.  MaeUmk,  48  U.  Aaa.  1063. 
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(e  WAfEXNofov,  mi 

Attaghmimt — SiRViOB  BT  Pdblioation.— If  property  ia  attaohed  and  the 
defendant  aerved  by  publication  only  the  court  haa  Jurisdiction  to  render 
a  judgment  peraonal  in  form,  bnt  affecting  only  tho  property  attached. 

Attaohmsnt.— Non&xsiDBNT  Is  Not  Svbjsov  to  Qauiisembkt  nnlesa 
when  garniahed,  ho  has,  in  tho  atate  where  the  action  ia  pondinft  and 
the  attachment  is  obtained,  property  of  the  defendant  under  hie  oon- 
trol,  or  ia  bound  to  pay  the  defendant  money,  or  to  deUvar  to  him  gooda 
at  some  partioalar  place  in  that  atata 

ImvBAiCGa  PoucT— Whxri  EiiroBOKABLa.^It  ia  no  part  or  ingredient  of 
a  contract  of  inanraaoe  that  it  ahall  be  enforced  only  in  oaaformity  to 
the  lair  ol  tho  pkea.whoie  it  ia  oxeeatod.    On  ihm  oostrary  it 
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cnlly  be  enforced  la  «aj  •tetv  wliere'  the  eompaiiy  iMaisg 4^  ceft  b« 
legally  aerred  with  procetei 

GAftTvisHMm  Whils  n  thb  Katvui  of  a  Pbocudiho  XV  Rmu  it  ia 
effect  en  eotion  by  the  defendiunt  in  the  plaintiff '•  name  againit  the 
garnieheo^  the  porpoee  and  reeolt  of  whioh  ere  te  anbrogate  tiie  plai&tii 
to  the  rights  of  the  defendant  against  the  ganushee^ 

ATTACHMBVT.—THouaH  SiTUB  OF  Iktakoibli  Pbiuonaltt  may  be  at  the 
domieile  of  the  creditor  for  the  pnrpcee  of  taxation  or  distribntion,  yet 
for  the  pnrpoee  of  ooUecting  a  debt  it  is  ambulatory,  accompanying  the 
peraon  of  the  debtor,  and  may  be  attached  whererer  he  may  be  fonndl 

OABViBRMBnr  XV  AvoTHn  Stati. — ^When  a  foreign  insoranoe  ooapany  ia 
gamithed  in  one  state  upon  its  indebtednese  to  a  citiaea  of  another  atati^ 
each  garnishment  ia  a  good  defense  to  an  action  in  the  latter  atato 
againat  the  company  for  the  aame  debt. 

Strudwteh^  JVtert,  and  Van  Wyei^  for  tha  appellaoL 
Strattcn^  Lewit^  and  OUnuin^  for  the  respondent. 


AKDBB8,  J.  This  action  was  brought  by  the  appellant 
to  recover  from  the  respondent  the  sorn  of  one  thousand  dol* 
lars  alleged  to  be  due  upon  a  policy  of  fire  insurance  issued 
by  the  respondent  to  one  C.  H.  Knox,  the  assignor  of  the 
appellant.  The  respondent  is  a  corporation  incorporated  and 
existing  under  the  laws  of  the  state  of  New  York,  and,  at  the 
time  of  issuing  the  policy  under  consideration,  was  lawfully 
autborixed  to  transact  business  in  this  state.  It  also  oarried 
on  business  in  Oregon,  California,  and  other  states. and  terri* 
tories  on  the  Pacific  coast,  and  had  a  general  agent  for  the 
management  ot  its  business  in  all  of  said  states  and  tern^ 
tories,  including  Washington,  whose  oflSce  was  at  San  Fran* 
Cisco,  in  the  state  of  California*  Its  funds  for  the  payment 
of  losses  were  kept  by  this  general  agent,  or  manager,  at  Baa 
Francisco,  and  disbursed  by  him  as  occasion  required,  the 
local  agents  in  the  several  states  having  no  authority  to  pay 
or  settle  for  losses  except  by  his  special  instructions.  Oa 
September  11,  1890,  the  respondent  "^  issued  a  policy  of 
insurance  whereby  it  insured  C.  H«  Knox  against  loss  or  dam«« 
age  by  fire  to  the  amount  of  one  thousand  dollars  on  a  stock 
of  merchandise  belonging  to  him,  or  in  which  he  was  inter- 
ested, in  Seattle,  from  the  eleventh  day  of  September,  1890, 
to  the  eleventh  day  of  September,  1891,  which  policy  was  duly 
executed  by  the  respondent  through  its  president  and  secre* 
tary  in  the  state  of  New  York,  and  countersigned  by  its  duly 
autborixed  agent  in  the  city  of  Seattle,  and  by  said  agent 

ibera  delivered  to  said  Knox.    On  the  nineteenth  day  of  Sep-. 

fffinhf*r,  1890^  the  property  so  insured  waa  destroyed  hf  fire, 
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And  the  loss  was  duly  adjusted  at  the  sam  of  one  thoasand 
dollars.  On  the  twent/^fifth  day  of  October,  1890,  the  asaared 
made  a  general  assignment  for  the  benefit  of  hia  creditors,  in 
accordance  with  the  insolvency  laws  of  this  state,  to  the  appel- 
lant,  who  accepted  the  trust  and  duly  qualified  as  assignee. 

After  the  loss  occurred,  and  prior  to  the  assignment  of  Knox 
to  the  appellant,  certain  creditors  of  Knox  residing  in  San 
Francisco  commenced  actions  in  the  superior  court  of  the  city 
and  county  of  San  Francisco,  to  recover  the  amounts  dne 
them,  and  caused  the  debt  due  from  the  respondent  to  Knox 
upon  the  insurance  policy  to  be  attached,  in  accordance  with 
the  laws  of  California,  by  delivering  a  copy  of  the  writs  of 
attachment  to  one  Grant,  the  general  agent  of  the  company, 
together  with  a  notice  that  the  debt  owing  by  respondent  to 
the  said  Knox  was  attached  in  pursuance  of  said  writs.  The 
respondent  admits  its  liability  on  the  policy  upon  which  this 
action  was  brought,  and  does  not  seek  to  evade  the  payment 
of  the  sum  due,  but  contends  that  the  levy  of  the  garnishment 
process  in  California  prior  to  the  time  of  the  assignment  to 
the  appellant  is  a  bar  to  this  action.  Knox  is  a  resident  of 
this  state,  and  no  personal  service  was  made  upon  him,  nor 
did  he  enter  an  appearance  in  either  of  the  actions  in  the 
state  "^  of  California  in  which  the  attachments  were  levied. 
The  service  of  summons  was  made  by  publication,  in  the  man* 
ner  and  for  the  length  of  time  provided  by  the  laws  of  Cali* 
fornia.  Upon  the  facts  found,  concerning  which  there  is  no 
controversy,  the  court  below  entered  judgment  in  favor  of  the 
respondent,  and  the  question  for  our  determination  on  this 
appeal  is  whether  or  not  the  court  committed  error  in  so  doing. 

It  is  contended  by  the  appellant  that  the  California  court 
never  obtained  jurisdiction  of  the  debt  owing  by  the  respond- 
ent to  Knox,  because  the  situs  of  the  debt  was  either  at  the 
domicile  of  the  creditor  or  at  the  domicile  of  the  debtor,  and 
in  either  event  was  not  within  the  jurisdiction  of  the  court. 
And  the  argument  is  that  the  claim  of  Knox  against  the  in* 
surance  company  is  personal  property,  and,  as  such,  follows 
the  person  of  the  owner;  but  that  if  its  situs  was  at  the  domi- 
cile of  the  debtor,  still  it  was  in  this  state  and  not  in  Cali- 
fornia, for  the  reason  that  the  policy  of  insurance  was  executed 
here,  by  a  company  doing  business  here,  and  whose  domicile 
was  therefore  here  for  all  purposes  connected  therewith,  and 
especially  for  the  purpose  of  suit  upon  the  contract. 

It  is  conceded  by  the  respondent  that  by  establishing 
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det  and  doing  bnmness  here  and  appointing  an  agent  npoa 
whom  eervioe  of  prooees  should  be  made,  aa  required  bj  oor 
statute,  it  became  amenable  to  all  the  laws  of  this  state  ooo* 
eeming  foreign  corporations,  including  the  liability  to  be 
sued  for  the  enforcement  of  its  obligations.  And  it  is  not 
contended  by  the  respondent  that  the  proceedings  in  the  Call- 
fomia  court  are  entitled  to  any  faith  or  credit  here  if  that 
court  had  not  jurisdiction  of  the  respondent,  and  of  the  debt 
attempted  to  be  garnished  there.  It  is  well  settled  that  if  a 
court  has  neither  jurisdiction  of  the  person  of  the  defendant 
nor  of  his  property,  it  has  nothing  ***  before  it  upon  which 
it  can  adjudicate,  and  that  any  judgment  it  may  render  under 
such  circumstances  is  of  no  validity  whateyer:  Psfinoy»r  t. 
Neff,  95  U.  &  714. 

But  it  is  not  necessary,  in  order  that  a  valid  judgment 
may  be  rendered,  that  both  the  person  and  property  of  the 
defendant  be  within  the  tentorial  jurisdiction  of  the  court 
If  property  is  attached,  and  the  defendant  is  not  personally 
served,  and  does  not  appear,  and  publication  of  the  summons 
is  duly  and  regularly  made,  the  court  has  jurisdiction  to  ren« 
der  a  judgment  personal  in  form,  but  which  affects  only  what 
is  attached.  But  such  judgment  will  not  authorise  an  exe* 
cution  against  any  other  property,  nor  can  it  be  made  the 
basis  of  an  action  against  the  defendant:  Drake  on  Attach* 
menta,  7th  ed.,  sec.  6;  Cooper  v.  A^ynolds,  10  WalL  808. 

The  first  inquiry  therefore  is,  was  the  property  of  Knox 
attached  by  the  service  of  the  writ  and  notice  upon  the  re- 
spondent at  San  Francisco?  And,  there  being  no  question 
as  to  the  regularity  of  the  garnishment  proceedings,  the  an* 
awer  must  depend  upon  whether  or  not  the  respondent  and  the 
debt  owing  by  it  to  the  attachment  defendant  were  within  the 
jurisdiction  of  the  court.  There  is  no  question  but  what  the 
money  to  pay  the  debt  was  in  the  possession  of  the  respond* 
^nt  at  San  Francisco,  although  the  particular  sum  required 
had  not  been  set  apart  for  that  purpose  prior  to  the  service  of 
the  garnishment  process.  The  laws  of  California  provide 
that  any  creditor  other  personal  property  in  the  possession  or 
under  the  control  of  any  person,  or  debts  owing  to  the  defend* 
ant,  may  be  attached  in  the  manner  therein  prescribed:  See 
Deering's  Code  of  Civil  Procedure,  sees.  542-544.  And  under 
such  a  statute  there  is  no  doubt  that  a  resident  may  be  charged 
as  garnishee  in  respect  of  a  debt  he  owes  to  a  nonresident  But 
a  nonresident  is  not  subject  to  garnishment  unless*  when 
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garnished,  be  kate»  In  the  Mate  where  the  action  is  ^ndtng^ 
and  the  '^  attachment  is  obtained,  property  of  the  defend- 
ant under  bis  control,  or  he  be  boand  to  pay  the  defendant 
niot>ey,  or  to  deliver  to  him  goods  at  some  particular  place  fa 
that  state:  Hawes  on  Jurisdiction  of  Courts,  sec.  258;  S 
Drake  on  Attachments,  7th  ed.,  sec.  474,  and  cases  cited. 

But  it  is  (daimed  by  the  learned  counsel  for  the  appellant 
that  this  rule  is  not  applicable  in  this  case  for  the  reason,  as 
already  stated,  that  the  respondent  cannot  be  deemed  to  have 
a  domicile  other  than  in  this  state,  in  respect  to  business 
transacted  here,  and  for  the  further  reason  that  the  debt 
sought  to  be  attached  is,  and  always  has  been,  at  the  domicile 
of  the  creditor  in  this  state. 

As  to  the  validity  of  the  policy  of  insurance,  if  that  were 
in  issue,  we  should  say  that  the  contract  should  be  inter- 
preted by  the  laws  of  this  state:  1  May  on  Insurance,  sec  66; 
Wharton  on  Conflict  of  Laws,  sec  399;  8  Am.  A  Eng.  Bncy. 
of  Law,  651. 

But  we  are  not  prepared  to  say  that  it  can  only  be  en- 
forced in  our  own  courts.  On  the  contrary  we  are  of  the 
Opinion  that  the  assured  himself  might  have  brought  an  ac^ 
tion  on  his  policy  in  California,  or  in  any  other  state  where 
the  insurance  company  could  be  legally  served  with  process. 

It  is  no  part  or  ingredient  of  the  contract  of  insurance  that 
it  shall  be  enforced  only  in  conformity  to  the  law  of  the 
place  where  it  is  executed:  Oviiwold  t.  Union  Mutual  Ins.  Co^ 
8  Blatchf.  23L 

And  as,  in  this  instance,  Enox  could  have  collected  his 
claim  against  the  respondent  in  the*  courts  of  California  it 
follows  that  his  creditors  there  had  the  same  right  to  colled 
it  by  process  of  garnishment,  and  to  apply  the  proceeds  in 
satisfaction  of  their  demands  against  him.  In  fact  garnish- 
ment, while  in  the  nature  of  a  proceeding  in  T$m.^  is,  in  effect^ 
an  action  by  the  defendant  in  the  plaintiff's  name  against 
the  garnishee,  the  purpose  and  result  of  which  is  to  subrogate 
the  plaintiff  to  the  rights  of  the  defendant  ^^  against  the 
garnishee:  2  Drake  on  Attachments,  7th  ed.,  sea  452. 

As  to  the  liability  of  foreign  corporations  to  garnishment 
we  think  the  law  is  correctly  summarised  in  8  Am.  &  Eng. 
Ency.  of  Law,  1131,  as  follows: 

*'  Except,  therefore,  in  those  states  where  it  is  held  thai 
corporations  are  in  no  event  subject  to  garnishment,  a  foreign 
corporation  may  be  charged  as  garnishee  in  all  cases  where 
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•n  wiglnal  aetkm  might  Im  maintaiDed  against  it  for  tlie  f^ 
eoTeiy  of  the  property  o^  credit  in  respect  to  which  the  gar* 
nishment  is  served." 

Although  the  nins  of  intangible  personal  property  may  be 
at  the  domicile  of  the  creditor  for  the  purpose  of  taxation  or 
distribution,  yet  for  the  purpose  of  collection  a  debt  is 
ambulatory,  and  accompanies  the  person  of  a  debtor.  We 
tliink  this  debt  was  properly  attached  in  California.  And 
that  being  so  the  attachment  proceedings  there  constitute  a 
defense  to  this  action:  EmbrM  v.  Hanna^  6  Johns.  101; 
WheeUr  y.  EayvMnd^  8  Cow.  815,  note  a;  Andrtw%  v.  HerriKd^ 
4  Cow.  621;  DUtenhoeJer  r.  Ccsur  d*Al$n0  Clothing  Ce.,  4 
Wash.  619. 

In  the  case  last  above  cited  this  court  held  that  where  a 
foreign  corporation  does  business  in  this  state,  under  the  laws 
prescribed  by  our  legisliiture,  and  has  an  attorney  appointed 
upon  whom  service  in  any  proceedings  in  the  courts  in  this 
state  may  be  made,  it  thereby  becomes  subject  to  garnish- 
ment here.  We  have  no  doubt  of  the  correctness  of  that 
decision,  and  are  therefore  bound  to  recognise  the  doctrine 
therein  enunciated  when  affirmed  by  courts  in  other  states 
which,  like  California!  have  statutes  sulMstantially  like  our 
own. 

The  further  point  is  made  by  the  appellant  that  the  plain, 
tiffs  in  the  attachment  suits,  by  filing  their  'claims  with  the 
assignee  (appellant),  thereby  abandoned  any  rights  they  '^ 
may  have  had  under  the  attachments.  If  the  objection  Is  at 
all  available  it  is  certainly  not  applicable  to  the  action  of 
Isadore  Leviere,  in  which  the  amount  sued  for  was  two  thou« 
sand  four  hundred  and  thirty-nine  dollars  and  twenty-one 
cents,  and  was  made  up  of  various  aseigned  claims,  only  one 
of  which  was  filed  with  the  assignee  in  this  state,  and  that 
only  for  the  sun)  of  two  hundred  and  seventy-nine  dollars 
and  ninety-two  cents.  The  remaining  attaching  creditors 
cannot  be  affected  by  the  action  of  those  who  filed  their 
claims,  and  as  the  amount  claimed  is  largely  in  excess  of  the 
debt  attached  the  result  would  be  the  same  to  the  appellant^ 
even  if  we  should  adopt  the  rule  of  law  contended  for  by 

lUI. 

The  judgment  of  the  court  below  is  affirmed. 
DuMBAB,  C.  J.,  and  Scott  and  Stiles,  JJ.,  concur. 
HoYT,  J.,  dissents. 


m  Fmhcb  «.  Toll  [Waah. 
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PORTBB   ft   TULk 

Paid  ui  Adtamcb.— A  ttauifc  ia  pimmmhmi  of  pwmiiM  Cor  wfaieh  1m 
pays  m  moatU j  mtel  m  adwaaM  k  ntitbd  to  iMO¥«r  tha  ■■wl  paii 
fortlMft  pari  of  th«  moatk  rwaaiautg  aftar  ftha  total  dMdracftiMaf  tta 
prtmiMt  by  fira  ar  otherwiMw 

NoMk  and  Na$hj  for  tha  appeUant. 

Jone$f  Belx,  and  Qainii,  for  tha  respondent. 

^**  DuNBAa,  G.  J.  Thia  is  an  action  for  the  recofory  of 
lease  money  paid  in  advance  according  to  the  terma  of  the 
lease.  The  respondenti  F.  M.  Tull,  the  owner  and  lessor  of 
the  leased  premises,  rented  and  leased  to  A.  H.  Porter  and 
«C.  F.  Jackson  certain  rooms  and  portions  of  the  bnildiog 
known  as  the  TuU  block,  in  the  city  of  Spokane.  The  lessees 
paid  the  stipulated  rent  according  to  the  terms  of  tha  lease, 
monthly  in  advance,  including  the  month  of  Augusti  ^** 
1889.  On  the  fourth  day  of  August,  1889,  the  building  was 
destroyed  by  fire,  and  Porter  for  himself,  anci  as  the  assignee 
of  Jackson,  brings  this  action  to  recover  from  Tull  the  money 
paid  in  advance  for  the  remainder  of  the  month  of  August, 
1889. 

It  is  contended  by  the  appellant  that  the  authorities  in  this 
country  fully  sustain  the  proposition  that  when  there  is  a 
total  destruction  of  the  subject  matti^r  of  the  lease  the  rent 
shall  be  apportioned,  and  the  tenant  is  no  longer  liable  on  his 
covenant.  This  proposition  is  conceded  by  the  respondent  so 
far  as  it  applies  to  rent  that  is  due  for  periods  subsequent  to 
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the  term  for  which  the  rent  ie  paid  in  advance;  bat  be  insists 
that  a  dlBtinctioD  roust  be  made  here,  and  that  inasmuch  as 
the  parties  have  contracted  that  the  money  mast  be  paid  in 
advance«  it  follows  that  they  have  apportioned  the  risk,  or 
settled  it  between  them;  that  the  tenant  assumes  the  risk  of 
losing  the  rent  for  the  time  for  which  he  has  paid  in  advanoet 
and  the  landlord  assumes  the  risk  of  losing  sabseqaent  pay- 
ments,  besides  the  loss  of  his  building. 

We  are  unable  to  discover  any  real  foundation  in  logie, 
law,  <^  justice  for  this  distinction.    The  consideration,  for 
which  the  leeaee  pays  a  monthly  rent  in  advance,  is  not  that 
he  may  be  put  in  possession  of  the  building  for  a  day,  or  two 
days,  or  a  week,  but  the  real  consideration  is  the  use  and  pee* 
session  of  the  building  for  a  month.    That  is  the  valuable 
thing  for  whioh  he  contracts  and  fDr  which  he  parts  with  his 
money;  and  there  is  an  implied  contract  on  the  part  of  the 
lessor  to  furnish  him  the  use  of  the  building  for  the  time  for 
which  he  pays  for  it.    It  cannot  be  presumed  that  because  a 
lessee  pays  in  advance  that  |ie  has  in  contemplation  the  fix- 
ing  of  a  different  degree  of  liability  in  case  of  the  destructiiHi 
of  the  leased  premises  by  fire;  neither  is  it  so  intended  by 
the  lessor.     It  is  simply  a  prudential  requirement  on  his  part 
to  secure  the  rent,  and  to  ^^^  protect  himself  against  the 
chances  of  losing  it,  and  the  inconvenience  and  trouble  of  col- 
lecting it.     Conceding  that  the  lessee  is  not  liable  tar  the  de- 
struction of  the  leased  building  for  the  remainder  of  the  period 
for  which  the  building  was  leased,  there  must  be  something 
more  to  warrant  the  presunliption  that  the  parties  intended  to 
establish  a  different  degree  of  liability  than  the  mere  fact  that 
the  money  was  paid  in  advance.    What  difference  can  there 
be  in  principle,  so  far  as  fixing  liability  is  concerned,  whether 
the  contract  is  to  pay  the  rent  monthly  in  advance  or  monthly 
it  the  end  of  the  month  f 

Great  stress  is  placed  hf  respondent  on  the  idea  that  the 
parties  have  made  a  positive  contract^  and  that  they  are 
bound  by  its  terms.  The  contract  in  one  instance  is  as  posi- 
tive and  binding  as  in  the  other,  and  the  liability  to  pay  at 
the  end  of  the  month  is  as  much  fixed  by  such  contract  as 
the  liability  to  pay  in  advance  is  fixed  by  the  contract,  and 
the  same  reasoning  that  would  prevent  the  recovery  of  the 
m  )ne7  paid  in  advance  would  compel  the  payment  of  the 
money  under  the  other  contraet  at  the  end  of  the  month  after 
the  destruction  of  the  building. 
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We  are  not  cited  to  any  adjadicated  eases  on  this  points 
The  reason  probably  is  that  no  one  has  eyer  questioned  the 
right  of  the  lessee  to  recoTer  money  paid  for  that  whioh  ha 
never  receiyed.  We  think  the  complaint  states  a  good  canaa 
of  action,  and  that  the  conrt  erred  in  sustaining  the  demorrei; 
The  judgment  is  reversed,  and  the  cause  remanded,  with  in- 
structions to  overrule  the  demurrer,  and  to  proceed  in  aoowd* 
ance  with  this  opinion. 

HoTt,  Amdsbs,  and  Scon^  JJ,,  concur, 

8nLsS|  J^  dissents. 


hkTm/mD  Axa  TsaAar— -Svaor  am  Lbasb  ev  Dmnwportxm  oa  Laisaa 
FaiMiBB.— Sm  tbe  utMidad  notes  to  MeUUUm  r.  Bolomim,  94  Am.  Dmu 
S6^  and  WVUaher  v.  Hawie^,  SI  Aa.  Rap.  2SS.  The  dortniotioa  by  flra 
of  laaaed  prenuaet  does  not  nftliors  tho  tsaaat  from  his  sgrosmoat  to  psj 
lent  in  tho  sbosnos  of  a  sttpnlstion  to  tto  oontrsry:  Ooweil  v.  Lmmiqff  It 
CsL  ISU  S  Aa.  Rep.  430|  Womaek  r.  MtQmrrf.  28  Ind.  103;  08  Am.  Osib 
S06w  snd  note  wiUi  the  essoi  ooUeeted.  See  siso  Cwtgam  ▼.  Parher,  S  8.  <X 
S65;  16  Am.  Rep.  S68^  whoro  tto  oontniy  dootriao  was  aniatdiisd. 
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|l  WianMiov*  mL\ 

CbBFoaATioNS'NoTiai  vo  Aoanr  mm  Notiob  to.— Kotioo  to  ths  ptesidsal 
of  s  bank  by  the  maker  of  a  note  that  it  was  proenred  by  frmad  aad 
without  consideration,  and  wiU  not  bo  paid«  is  not  notice  to  tho  ban^ 
and  will  not  make  it  liable  for  aabseqaently  disoonnting  the  note^  whea 
snoh  notice  was  not  giron  to  the  president  in  his  official  oapaoity,  aor  al 
the  bank,  nor  with  any  reference  to  tho  bank's  bnsinesa 

NsoonABLB  iMflraimaiiw— DiaoouHTiiio  Bvoas  MATuairr— Dorr  io 
Make  Imquirt. — ^When  a  note  payable  one  yeor  after  date  has  boea 
discounted  by  a  bank  one  month  before  matarity,  it  oan  make  no  pos> 
sible  difference  as  sffeoting  the  right  of  the  bank  to  reooTor,  whether 
or  not  it  ii  onstomary  for  it  to  make  inqaify  as  to  the  tona  Jidm  ef  all 
snob  psper  so  discounted  fay  i^ 

StevenBf  Seymour  and  SfiarptUin,  for  the  appellanL 

Frank  D.  Na^h^  for  the  respondent 

^^  Dunbar,  C.  J.  Defendant  made  his  promissory  note 
In  writing,  wherein  he  promised  to  pay  to  the  order  of  ona 
^^  Cromwellt  fifteen  hundred  dollars  one  year  after  datoi 
with  interest  at  ten  per  cent  until  paid.  Before  the  note  be- 
came due,  the  plaintifF,  a  bank,  purchased  the  same  from 
Cromwell  at  a  discouDt.    After  demand  and  refusal  to  pay. 
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the  bank  brongbt  this  aciioii  to  oolleet  the  note  from  defcod* 
mt,  appellant  hereio.  The  defendant  Ibr  answer  alleged 
fraud  on  the  part  of  Cromwell  in  procaring  the  note,  want  ef 
cooaideration,  false  representations,  etc.,  and  alleged  that 
prior  to  the  time  said  note  came  into  the  possession  of  plain- 
tiff, that  plaintiff  well  knew,  had  fall  knowledge  and  doe 
notice  that  the  said  note  was  obtained  by  frauds  and  was  given 
without  consideration,  and  that  the  defendant  intended  to  re- 
sist the  payment  of  the  same.  Upon  the  trial  of  the  canse  the 
court  instructed  the  jury  to  return  a  verdict  iat  the  plaintiff  tar 
the  amount  prayed  for. 

The  view  we  take  of  the  insufficiency  of  the  notice  given  to 
the  bank  renders  unnecessary  an  examination  of  the  question 
of  want  of  consideration;  for,  conceding  that  the  note  waa 
fraudulently  obtained,  we  think  that  the  testimony  very 
clearly  shows  that  Ouimette,  the  president  of  the  bank,  did 
not  have  such  notice  as  would  bind  the  bank.  It  is  doubtless 
true  that  under  certain  circumstances  notice  to  the  president 
of  a  bank  is  notice  to  the  bank,  but  we  think  that  no  case  can 
be  found  whero  notice  given  under  the  ciroumstances  testified 
to  in  this  case  is  held  binding  on  the  bank.  The  testimony 
of  appellant  concerning  this  notice  was  as  follows: 

**  We  wero  at  the  office  of  the  North  Pacific  Insurance  Com- 
pany, of  which  company  we  wero  both  directors  and  stock* 
holders,  and  at  that  time  the  matter  came  up,  and  I  told  Mr. 
Ouimette  that  this  note  was  procured  from  me  by  fraud  and 
misrepresentation,  and  right-out  lying,  and  that  I  would  not 

pay  it." 

But  the  communication  was  not  made  to  Ouimette  as  the 

president  of  the  bank;  it  was  not  made  at  the  bank,  or  with 
^^  any  roferonce  to  the  bank's  business;  the  business  of  an- 
other copipany  was  being  discussed  at  the  time,  which  was  in 
iM>  way  connected  with  the  bank,  and,  so  far  as  the  testimony 
shows,  Ouimette  made  no  response  to  the  romark,  and  prob* 
ably  cared  nothing  about  it,  as  it  was  a  matter  that  did  not 
interest  him.  Sorely  thero  is  nothing  in  the  law  that  •will 
charge  him  with  the  duty  of  remembering,  as  president  of  the 
bank,  such  a  romark,  made  under  such  circumstances,  and  in 
such  a  plaoci  and  of  communicating  such  a  romark  to  the 
cashier  of  the  bank,  whose  duty  it  is  to  conduct  transactions 
1^  jtlutldnd  for  the  bank. 

Appellant  places  considerable  stress  on  the  fact  that  the 
note,  which  was  due  in  one  year  after  its  execution,  was  not 
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purohated  bj  fht  bank  until  it  lacked  onlj  com  month  ftooi 
being  due,  and  tbat  the  eonrt  erred  in  sastaining  the  objeotioa 
to  the  qneetion  ''  Is  it  coetomaTy  in  that  bnainesa  to  diaooimt 
paper  that  has  ran  nearly  the  entire  time,  long-time  paper 
like  this,  without  some  inquiry?  "  We  think  the  qaeation  was 
entirely  irrelevant  from  any  standpoint.  The  note  had  not 
matured,  and  that  was  all  the  inquiry  the  bank  was  boood 
to  make.  The  presumption  of  the  bona  fide$  of  the  transac- 
tion was  just  the  same  one  month  before  it  became  due  as  it 
was  eleveti  months  before  it  became  due.  The  law  fixes  the 
time  when  the  presumption  ceases,  which  is  a  fixed  and  deft- 
nite  time. 

We  have  examined  the  other  errors  alleged,  and  think  ibof 
are  untenable.    The  judgment  is  therefore  affirmed. 

Scott,  Stilbs,  Anders,  and  Hoyt,  JJ.,  concur. 


OoaroRATXoHS— Nones  to  Aosm;  WHsrBsa  Konos  «e  Ck»roaAmvi 
See  MtrdumU'  Nai.  Bamk  r.  LmdU,  114  Ma  619;  86  Am.  8k  K&p,  77€l  mi 
note  with  th«  oases  oolleoted;  also  Koekhr  t.  Dodge^  SI  Nob.  828;  0  An. 
8t  Rep.  618;  and  tho  note  to  (%  JVcK.  Boiii  t.  JTarlta.  8  An.  8t  Bopu  ML 
Tho  knowledge  of  an  agent  of  %  eorporation  is  impotod  to  tb«  oorporatioa 
when  the  agent  is  aeting  in  the  soope  of  his  emploTment^  and  partumlvl/ 
when  the  eorporation  reoeives  the  benefit  of  the  agent's  condnot:  LiUk  Pitt^ 
bmrg  etc  Min.  Co.  r.  LUUe  Chi^  efe.  Min,  Co.,  11  OoL  228;  7  Am.  St.  Bspi 
228^  and  note;  JekMfm  T.  Fir§i  NaL  JBtmk,  79  Wis.  414;  24  Am.  St  JUp. 
m,  and  note.  For  an  extended  discussion  of  this  snbjed  sea  ths 
gvaphts  noU  to  Hadt  T.  IFAOdhMcL  88  Am.  Oesu  188-fiOQL 
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|l  WlSBONfOK,  007.] 

BvuBAWD  Aim  Wnn— SiPABATs  Pbopbhtt. — ^Monej  saTad  1^  a  wife  ost  d 
other  moneys  given  her  by  her  hnsband  for  household  and  other  earn* 
mnnity  expenses  does  not  thereby  beoome  her  separate  aetata^  bat  ia> 
maina  oommnnity  property,  liable  for  community  debts. 

HusBAKD  AITD  Wnrs— SxPARATS  BfiTATS  BT  GiTT.— A  deoUratloii  by  a  has* 
band  to  third  persons  that  his  wife  has  seleoted  oertain  lots,  that  shs 
has  always  worked  hard  and  earned  a  great  deal  of  money,  and  that  he 
intends  the  land  for  her  home,  will  not  oreata  n  sepanta  satata  tlMfftti 
for  her  if  the  land  was  purchased  with  oommunity  fund%  b«t^  on  ths 
contrary,  it  wiU  be  deemed  oommunity  property^  liable  lor  oommnaity 
debts. 

Husband  and  WorB— Eabninos  or  Wnrs  Do  Nor  Baooiai  Hbb  Sbpabats 
pROPXRTT  while  she  is  living  with  her  husband.  Thoy  mm  only  bacons 
such  when  she  lives  separate  from 
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IT.  Lair  WH^  and  GtUiam  and  Bttt^  for  tho  appellttit 

Fred  H.  PeUrson^  for  the  respondent 

*^  DuNBAB,  C.  J.    Respondent  and  Qeorge  F.  Abbott  were 
married  in  the  state  of  Ohio,  in  1852,  and  have  ever  sinoe 
lived  together  as  husband  and  wife  until  the  death  of  Abbott 
in  the  state  of  Washington,  in  1890.     At  the  time  of  the 
marriage  respondent  had  no  property,  at  least  the  testimony 
convinces  us  that  she  had  none  worthy  of  consideration; 
none  which  has  been  the  source  of  any  accumulations.  ^^^ 
As  husband  and  wife,  respondent  and  Abbott  lived  together 
in  several  different  states,  and  with  varying  fortunes,  until  in 
1883,  when  Abbott  came  to  Washington,  respondent  following 
in  due  coarse  of  time,  sinoe  which  time  this  state  has  been 
her  home,  and  was  the  home  of  her  husband  until  he  died. 
They  had  but  little  means  when  they  came  to  Washington. 
The  property  in  controversy  consists  of  lots  6  and  ^in  block 
1  of  Burke's  Second  Addition  to  the  city  of  Seattle.    On 
July  2, 1888,  George  F.  Abbott  took  a  bond  for  a  deed  from 
Lyman  M.  Wood  for  lot  6,  and  the  south  half  of  lot  6,  and 
paid  thereon  $60,  the  price  agreed  to  be  paid  being  $27^ 
the  remainder  of  which  was  paid  in  small  payments.    A 
deed  was  executed  and  delivered  to  respondent  by  Lymaa 
IL  Wood  and  wife  in  pursuance  of  this  bond  for  a  deed  on 
the  twenty-eighth  day  of  April,  1887,  for  the  consideration  of 
$450.    The  north  half  of  lot  6  was  conveyed  to  George  F. 
Abbott  by  Lyman  M.  Wood  by  deed  dated  October  11, 1888, 
expressing  a  consideration  of  $260.    August  22, 1889,  George 
F.  Abbott  and  respondent  executed  and  delivered  to  Cassa 
Osgood,  without  consideration,  a  deed  purporting  to  convey 
to  Mrs.  Osgood  the  last-described  tract,  under  an  agreement 
between  Mrs.  Abbott  and  Mrs.  Osgood  that  the  latter  should 
reconvey  this  land  to  the  former  without  consideration,  when« 
ever  the  former  should  request  it    In  pursuance  of  this 
arrangement  Mrs.  Osgood,  on  the  twenty-ninth  day  of  March, 
1890,  reconveyed  this  tract  to  respondent.    At  the  time  of  the 
delivery  of  the  deed  from  Mr.  and  Mrs.  Abbott  to  Mrs.  Os- 
good, Mrs.  Abbott  furnished  Mrs.  Osgood  $100  to  pay  Mr. 
Abbott  MM  a  part  of  the  consideration.    After  the  conveyance 
of  lot  6  to  respondent,  she  and  her  husband  deeded  to  the 
First  Baptist  Church  a  portion  of  lot  6.    Afterward  they 
entered  into  an  agreement  with  the  First  Baptist  Church  to 
exchange  for  the  property  in  lot  6,  deeded  to  it,  lot  1,  in  block 
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e»  of  Jukma  BiiMt  Addiiloa  *^  to  Uie  dif  of  SeatOe,  sad 
did  afterwards  make  suoh  .exchange.  The  property  ex* 
ehanged  with  the  church  nnder  said  agreementt  and  which 
eonetiiated  the  ooneideratioD  for  said  conveyance,  stood  ia 
the  name  of  George  F.  Abbott  In  July,  1888,  the  appellaol 
and  Qeorge  F.  Abbott  entered  into  a  copartnership  as  con* 
tractors  and  builders,  and  continued  in  that  relatioo  anttl 
about  January,  1889.  Being  unable  to  agree  upon  a  settle* 
ment  of  th^r  copartnership  affairs,  they  submitted  their  di^ 
ferences  to  arbitration,  which  resulted  in  a  judgment  in  Ulwot 
of  the  appellant  and  against  Mr.  Abbott  in  the  sum  of 
$860.63,  and  $14  costs,  a  copy  of  which  judgment  was  filed 
and  recorded  in  the  office  of  the  county  auditor  of  said  ^ing 
county,  and  this  suit  was  instituted  by  respondent  against 
the  appellant  as  administrator  of  the  estate  of  said  George  F. 
Abbott,  deceased,  to  prevent  him  from  administering  upon 
the  property  above  described,  and  to  remove  the  doud  from 
the  title  to  said  land  which  she  alleges  the  recorded  judgment 
to  be;  so  that  it  will  be  seen  that  it  is  necessary  to  determine 
at  the  outset,  whether  the  property  in  dispute  is  communis 
property  or  the  separate  property  of  the  respondents 

The  debt  upon  which  the  judgment  was  based  was  con* 
tractod  in  the  ordinary  course  of  the  husband's  business  for 
the  benefit  of  the  community,  and  is  therefore  a  community 
debt:  Oregon  Improvsment  Co.  v.  SagmeUter^  4  Wash.  71Q. 
Hence  if  the  profierty  was  community  property  it  was  prop- 
erly listed  by  the  administrator,  and  should  be  made  to 
respond  to  the  community  debt 

We  must  look  to  our  stetutes  alone  to  determine  what  con- 
stitutes separate  property.  Section  1898  of  the  General  Stet- 
utes provides  what  property  is  the  separate  property  of  the 
wife,  vis.,  the  property  and  pecuniary  righto  of  every  married 
woman  at  the  time  of  her  marriage  and  afterwards  acquired 
sie  by  gift,  devise,  or  inheritence,  with  the  issues  and  profito 
thereof  Section  1399  provides  that  all  other  property  is  com- 
munity property.  As  we  have  already  seen,  the  respondent 
had  none  of  this  property  at  the  time  of  her  marriage;  she 
has  not  acquired  it  by  devise  or  inheritence,  and  it  follows 
that,  if  she  has  not  acquired  it  by  gifb,  under  the  provisions 
of  section  1399  it  is  community  property.  We  are  unable  to 
find  anything  in  the  record  even  tending  to  support  a  conclu- 
sion that  the  money  with  which  the  payment  for  this  land 
was  made  was  given  to  the  respondent.    The  husband  was 
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industrious  and  so  wms  the  wife,  the  testimon  j  sbowlng  fliat 
the  labor  of  both  oontriboted  to  the  fond  with  which  this 
property  was  purchased;  that  as  members  of  the  commnnitjr 
they  were  both  working  for  the  interest  of  the  community. 
The  respondent's  idea  of  a  gift  is  illustrated  by  her  testimony. 
When  asked  how  she  obtained  certain  money  which  she 
daims  to  have  paid  for  the  land,  she  replied: 

^I  obtained  in  this  way:  He  would  give  me  money  for  the 
house,  and  whatever  was  over,  was  mine.  He  gave  me  money 
to  purchase  things;  I  used  to  spend  part  of  what  he  gave  me, 
and  the  rest  of  it  was  mine;  and  doing  that^  I  very  soon 
accumulated  money/* 

This  surplus,  respondent  says,  she  loaned  to  her  husband 
when  he  was  in  need  of  a  little  ready  money,  and  as  he  did 
not  pay  it  back  to  her  she  takes  credit  for  the  amount  which 
her  husband  paid  on  the  purchase  price  on  the  land  in  ques- 
tion.   This  is,  to  say  the  least,  a  novel  and  ingenious  method 
of  attempting  to  convert  community  property  into  separate 
property.     Counsel  for  the  respondent  seems  to  think  that 
his  client  is  entitled  to  great  credit  on  account  of  her  economi* 
eal  habits,  and  for  being  able  to  save  something  out  of  the 
bountiful  provision  made  by  the  husband  for  the  household 
expenses,  and  no  doubt  she  should  have,  if  the  economy  had 
been  practiced  in  the  interests  of  the  *^^  community  which 
was  furnishing  the  funds;  but  in  this  instance  the  beneficiary 
was  a  stranger  to  the  community;  and  the  encouragement  of 
&  practice  working  such  results  might  lead  to  habits  of 
economy  so  rigid  that  the  comfort  of  the  community  would 
be  a  consideration  secondary  to  that  of  the  thrifty  condition 
of  the  separate  estate.    Ordinarily,  it  would  seem  that  the 
overplus  furnished  by  any  particular   fund   to    meet  any 
expenses  should  be  returned  to  the  fund  which  furnished  it* 
We  see  no  good  reason  for  upsetting  this  well-established 
principle  in  law  and  morale  in  tiiis  case.    So  far  as  the  trans* 
action  with  Mrs.  Osgood,  in  which  the  record  title  was  tr^ns* 
ferred  from  Abbott  to  his  wife,  is  concerned,  the  same  principle 
obtains.    It  was  the  oommunity  funds  which  were,  through  a 
deception  practiced  on  Abbott,  paid  to  him,  and  which  it  may 
be  fiilrly  presumed  was  by  him  again  furnished  to  his  wife  to 
meet  the  current  expenses  of  the  community.    And,  accord- 
iag  to  respondent's  own  testimony,  the  whole  object  of  that 
transaction  was  not  to  change  the  property  from  coromunify 
te  separate  property,  but  to  get  it  into  such  a  oondition  that 
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her  husband  oonld  not  diapoee  of  it,  which  aha  feand  ha 
would  do,  and  by  ao  doing  aecure  it  for  the  aae  of  the  oom- 
munity.  This  ia  the  theory  which  placea  the  reapondent  in 
the  moat  favorable  light  in  her  dealinga  with  her  hnaband, 
and  the  one  on  which  we  believe  ahe  aoted. 

It  ia  trne  that  Abbott  atated  to  Mra*  Woolen  and  Hi» 
Osgood  that  hia  wife  had  aelected  these  lots,  and  that  aha 
had  always  worked  hard  and  earned  a  great  deal  of  moneyi 
and  that  he  intended  the  land  aa  a  home  for  her;  but  aneh 
expressions  are  common  with  husbands  who  have  not  a 
thought  of  separate  property.  Most  husbands  are  consid- 
erate enough  of  their  wives  to  allow  them  to  make  a  aelectioQ 
of  their  residence,  and  to  accord  to  them  the  credit  of  having 
worked  hard  and  helped  to  accumulate  what  they  poaaeas; 
but  auch  expressions  cannot  be  construed  either  aa  '^*  a  gift, 
in  the  aense  of  creating  a  separate  estate,  or  aa  a  payment  for 
money  had  and  received.  Indeed,  it  ia  bard  to  tell  what  the 
theory  of  the  respondent  in  this  case  is,  whether  her  claim  la 
based  upon  a  gift,  or  upon  a  debt  If  upon  a  gift,  the  evi- 
dence of  a  gift  must  be  clear,  and  it  must  be  apparent  that 
the  husband  intended  to  diveat  the  community  of  all  rightai 
and  to  act  the  property  apart  to  the  aeparate  uae  of  the  wife: 
Evans  v.  dmngion^  70  Ala.  440,  If  upon  a  debt,  that  traoa- 
action  must  be  as  clearly  proven. 

It  is,  however,  claimed  that  a  large  portion  of  the  fimda 
which  paid  for  these  lota  waa  earned  by  the  wife,  and  that 
auch  earninga  were  her  aeparate  property  under  the  proviaiona 
of  the  statute.    The  statute,  in  addition  to  the  property  do- 
scribed  in  section  1898,  provides  a  way  in  which  a  nuurried 
woman  can  obtain  aeparate  estate.    Section  1403  providea 
that  the  earnings  and  accumulations  of  the  wife  and  of  her 
minor  children  living  with  her,  or  in  her  custody,  while  she 
ia  living  aeparate  from  her  husband,  are  the  aeparate  prop- 
erty of  the  wife.    It  ia  true  that  aection  1402  providea  that 
the  .wife  may  receive  the  wagea  of  her  personal  labor;  but 
these  sections  must  be  construed  together,  and  thus  construed 
we  must  conclude  that  her  earnings  only  become  her  separata 
property  while  she  is  living  separate  from  her  husband.    Any 
other  construction  would  render  meaningless  aection  1403, 
for  if  aection  1402  created  her  earnings  into  a  separate  estate 
the  enactment  of  section  1408  would  have  been  absolutely 
useless,  aa  all  ita  provisions  under  this  construction  are  em* 
braced  in  aection  1402.    And  the  aame  reason  would  apply 
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to  section  480  of  the  Code  of  Procedare.  While  the  pereonal 
earnings  of  •  wife  are  exempt,  it  most  be  oonstroed  to  be  a 
statnte  of  exemptions,  and  in  no  sense  defines  separate  proi^ 
erty.  The  statate  seems  to  definitely  distingnish  the  rights 
acquired  bjr  wives  who  are  living  with  their  husbands,  from 
the  rights  acquired  bjr  wives  who  are  living  separate  from 
their  husbands. 

*^*  The  case  of  Carter  v.  WarikingUmj  82  Ala.  884,  80  Am« 
Rep.  788,  which  is  cited  and  relied  upon  by  respondent,  is  not 
a  parallel  case  with  the  one  at  bar.  In  that  case  a  married 
woman,  who  had  been  conducting  a  millinery  establishment 
before  her  marriage,  continued  the  business  for  many  years 
after  marriage,  with  her  husband's  consent,  and  took  a  oon* 
veyance  of  land  in  payment  of  an  account  for  goods  sold  the 
grantor.  Hdd^  That  such  goods  being  purchased  with  the 
profits  of  the  business  were  to  be  considered  as  accretions  to 
her  separate  estate,  which  had  already  accumulated,  and  that 
the  land  so  purchased  could  not  be  subjected  to  the  payment 
of  a  judgment  against  her  husband  on  a  debt  incurred  before 
the  sale  of  the  goods  to  the  grantor.  There  is  no  question  of 
accretions  from  respondent's  estate  here.  There  was  in  reality 
no  conducting  of  any  distinct  business,  the  husband  and  wife 
were  both  industrious  and  both  no  doubt  added  something  by 
their  labor  to  the  common  fund;  the  wife  sometimes  kept 
boarders,  but  it  appears  that  the  house  and  supplies  were 
furnished  by  money  earned  by  the  husband.  They  were  both 
doing  their  share;  doing  what  is  common  for  husbands  and 
wives  to  do  to  prosper  and  to  accumulate  a  competency  for 
the  community.  It  is  the  duty  of  each  spouse  to  contribute 
his  or  her  industry,  energy,  and  intelligence  Ufihe  community; 
and  it  would  encourage  a  sorry  state  of  aflairs  in  our  domestic 
relations,  if  each  one  of  the  spouses  were  allowed,  as  seems  to 
us  to  be  attempted  in  this  case,  to  charge  the  community  with 
all  the  expenses  of  the  living  and  expenses  of  the  business, 
and  credit  the  separate  estate  with  the  gross  earnings. 

Our  conclusion  is  that  the  property  listed  by  the  adminis- 
trator was  properly  listed  as  community  property;  and  the 
judgment  is,  therefore,  reversed,  and  the  cause  remanded  to 
the  lower  court  with  instructions  to  dismiss  the  same  at  re* 
spondent's  cost. 

HoTT|  Scott,  Stilbs,  and  Andkbs,  JX,  concur. 
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EwBAm  AV»  Wnm— BuonHOi  «v  Wm  as  Hib  SDAmm  Tmam^ 
BBTT.— Th«  Mmingt  ol  a  married  womuk  mudm  with  ths  oonMat  of  Imt  hss* 
band  V  hm  tepuato  propertyt  Odh^Mmi  ▼.  Bjfan^  43  Ma  99}  97  Am.  Dmu 
i76»  and  soto}  AvOett  t.  <7ffi/H0d,  94  Mo.  690;  Ditftmdoif  w.  Ecpkbm,  9» 
OaL  944  Tha  taUa  to  had  porohaMd  by  a  wife  with  moa^  paid  har  for 
kaeping  her  husband's  mother,  and  reaUaed  from  keeping  boafden  vhan  tha 
haaband  was  ont  of  debt^  cannot  be  qnestioned  by  hie  sabeeqnent  creditoni 
ffoag  T.  ifarfia,  80  Iowa»  714.  See  the  note  to  Wilder  t.  AhormUt^,  25  Aas. 
Rep.  786.  In  Cramer  ▼•  Beyford^  .17  N.  J.  Eq.  867,  90  Aol  Dea  694^  and 
■Ota,  it  WM  bald,  howoTer,  that  a  wife'a  eaminga  daring  aorertaze  belong  ta 
har  haaband,  and  that  he  oannot  aa  agaiaat  his  ataditoie  giro  them  ta  her 
To  bring  tha  wifa  within  the  provinion  of  the  oode  of  MaryUmd,  whibh  da- 
darea  that  *'any  married  woman  who^  by  her  ekill,  indnatry,  er  personal 
labor,  shall  earn  any  money  or  other  property,  real,  personal,  or  mixed,  shall 
held  the  same,  aad  the  froits,  inoreaae,  and  profits  thereof  to  her  separata 
•ss^*  the  eridenoe  moat  be  saah  sa  to  briag  her  striotlj  within  its  moaning^ 
and  to  show  that  she  elected  to  work  for  herself  and  independently  of  her 
hosband:  Pqfenberger  t.  PoffetAerger^  72  Md.  821.  See  further  the  extended 
note  to  Oboibs  v.  Bremomd^  96  Am.  Deo.  684. 

Husband  and  Wiva.— Intxeition  ov  thi  Husband  that  land  eonTeyed  ta 
tha  wife  should  be  her  separate  property,  and  hia  dedarationa  to  that  effaet 
aa  eTidenee  li  eztensirely  treated  in  the  monographie  note  ta  Co«k$  t, 
Brtmomd,  86  Am.  Dee.  640-648.  Where  a  hnsbaad  parohaaed  land  with  his 
awn  money  and  took  the  deed  as  trnatee  for  his  wife,  he  aoqaired  the  prop- 
arty  for  her,  and  it  beoame  her  separate  estate  legally  and  equitably t  Ptqftom 
%•  Paiftamt  86  Qa.  778L 


DuGGAN  V.  Paoitio  Boom  Gompakt. 

(B  Washmuvun,  8M.] 

OoBPOBATioNa—BrrBor  of  Unautkobibbd  Acts  of  Aamr— lRomB» 
In  an  sotion  against  a  oerporatioQ  on  a  note  signed  in  its  name  by  its 
president  secretary,  and  treasurer,  witl^t  express  aathority  froo^  er- 
ratification  by,  ^the  oorporation,  it  is  estopped  from  asserting  that  such 
officers  acted  outside  of  their  authority,  if  it  appesrs  that  all  of  the  basi« 
neii«  of  the  oorporation,  including  the  kind  ia  questioB,  has  uniTersally 
beeu  transacted  by  such  oflloers  and  iafonnslly  ratified  by  the  ootpo* 
ration  by  paymente  made  and  otherwiM. 

Patmbnt  bt  Taking  Notb  of  Thibd  PsBaoN.— Whether  or  not  the  tsk« 
ing  of  the  note  of  a  third  person  from  a  debtor  without  the  letter's  !&• 
do-  .ement  is  condnsiTe  STidence  of  payment^  depends  upon  the  intent 
of  the  parties,  and  if  it  appears  that  at  the  time  such  note  was  taken  it 
waa  not  the  intent  of  the  partiea  that  it  should  bereoeiTed  asaa  abaolata 
payment^  then  upon  nonpayment  of  the  notc^  the  original  indebtedaass 
oan  be  enforced. 

Inbtruottons— Rbfubal  to  Givb  Whin  Not  Ebhob.— A  party  ii  entitled  to 
have  an  instruction  given  for  the  purpose  of  making  more  definite 
another  instruotion  given  by  the  court,  but  when  a  requested  instrootioa 
embodies  improper  matter,  the  court  may  properly  refuse  to  giro  it  as  a 
whole. 
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Dmmimtf  BUkarJk^  Mwrra/g  amd  AaCf ,  for  the  tppelUnta. 
MiOiUm  ami  Hofuer^  and  D.  H.  HarUon^  for  the  reflpondent. 

***  HoTT,  J.  This  action  was  broaght  to  cover  aa  amount 
mlleged  to  be  doe  upon  a  note  purporting  to  be  that  of  the 
appellant,  the  Pacific  Boom  Company.  It  was  signed  in  its 
name  by  its  president,  and  secretary,  and  treasurer.  The 
defense  of  the  appellant  was  that  the  oflBcers  of  the  company 
who  executed  the  note  were  not  authorized  so  to  do  by  any 
formal  action  on  the  part  of  the  board  of  trustees,  nor  had 
there  been  a  ratification  of  their  action  by  the  *^  company. 
And  further,  that  at  the  time  such  note  was  given,  the  com- 
pany was  not  indebted  to  the  plaintiff,  and  that  there  was  no 
eondderation  therefor. 

Upon  the  question  aa  to  the  authorisation  of  the  ofiBoers  to 
execute  the  note,  it  appeared  from  the  nndisputed  prooft  in 
the  record  that  there  was  no  express  authorisation  or  ratifir 
eation  of  such  action  on  the  part  of  the  company.  It|  how* 
ever,  appeared  that  all  the  business  of  the  company,  includ- 
ing  the  making  of  numerous  notes  of  the  kind  in  question, 
bad  been  for  a  long  time  transacted  by  said  officers,  and 
informally  ratified  by  the  company  by  its  action  thereon  in 
paying  the  same,  and  in  other  respects.  The  record  shows 
that  not  only  had  this  been  occasionally  done,  but  that  such 
was  the  universal  course  of  business  with  the  company.  From 
anch  proofii  it  appears  that  to  all  intents  and  purposes  the 
business  of  the  company  had  been  transacted  by  the  two 
officers  who  signed  the  note  in  question,  and  that,  although 
this  course  of  business  had  been  continued  for  a  long  period, 
no  fault  had  ever  been  found  with  the  action  of  these  officers 
in  so  conducting  the  business. 

Under  these  circumstances  we  think  that  the  jury  were 
justified  in  finding  that  the  company  was  estopped  from 
asserting  the  fact  that  the  officers,  in  executing  the  note  in 
qneation,  acted  outside  of  their  authority  as  such.  And  in 
oor  oinniOn  the  instruction  of  the  court  upon  this  subject 
fidrly  submitted  this  question  to  the  jury,  for  while  it  is  true 
that  there  seems  to  be  no  affirmative  proof  to  justify  the 
court  in  saying  that  the  company  would  be  estopped  under 
the  circumstances  shown  by  the  record  if  the  plaintiff  relied 
upon  such  practice  and  custom,  yet  we  think  that  under  the 
drcumstanoes  proven  there  arose  from  the  course  of  practice 
a  presumption  that  all  who  dealt  with  the  company  relied 
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mmm  tbftt  part  of  the  iDstrnctioD 

pmCi,  and  if  it  •M  did  haw,  it  m 

tkai  tiba  law  of  the  oaae  was  fairly 


axeepUona  wfaieh  ft  ia  neoeaBarjr  to 
vll  ba  ooDsidered  together. 
the  juTf  as  follows: 
I  I^tfCiiiLi  jm,  aa  a  matter  of  law,  the  taking  of  a 
scce  £v»:s  a  tilrd  penoo.  aa.  in  this  instaooe,  the  taking  of  the 
scar  4t  Xr.  B«^ir«aa  bj  Xr.  Daggan  at  the  time  of  delivering 
i:r  iW  firrt  ?cQe^  is  not  in  ttaelf  a  pajment  of  the  debt;  bat 
1.V  fi^  i:^  u  tte  p^jLiatiir  had  a  note  of  the  oompanj  and  de- 
^ty?>^i  t>.U  ?9  aad  took  Xr.  Behrens*  note  is  a  circamstance 
w  r..xvi  T'cci  eaa  take  isto  consideration  in  arriring  at  the  qnea- 
txv.  cif  wre^>-<!r  Xr.  Dng^aa  rdeaaed  the  boom  company  and 
Kvk  Xr.  Beh.rMtf  iv  the  debt»  and  it  is  fiv  yon  to  determine, 
(i^c:?<f  SM^Q  cc  1^  i^3Z7«  nnder  all  the  evidence  and  the  instrao- 
;:o<rj(  ipTifQ  T<cHi  by  the  eonrth  whether  Xr.  Daggan  accepted 
Xr.  F<>.r!fci9^  aad  released  the  boom  company  from  this  obU* 
(:ji::otv    If  Xr.  IV^iipuv  in  accepting  the  note  of  Mr.  Behrens, 
CsJ  ^>«  rft^di^e  the  kKKn  company,  as  I  have  instructed  yon 
Krf>v«.  it  »  rv<  a  pavTnent  of  the  debt»  and  consequently  the 
K.vv.^4  woipidLny  wvxzld  be  liable  npon  the  note  if  yon  find, 
usii^r  the  eviieeice  and  the  instmctions  ct  the  courti  that 
t^l$  c«i^  has  been  tecallv  execnted." 

To  the  |r«T:n|^  of  this  instraciion  the  appellant  excepted. 
The  cvxtrt  also  relumed  to  give  the  following  instmction  asked 
fcr  bv  the  apf^y.dint: 

^  The  taking  of  Behrens*  note  and  surrendering  the  com- 
pany note  was  prelum plive  evidence  of  payment  and  extin* 
gutshment  of  the  original  debt  between  plaintiff  and  the 
Pacific  ik>om  CVojpany,  If  you  believe  from  the  evidence 
that  the  note  s^'evl  upon  was  given  in  payment  or  exchange 
for  the  private  debt  of  A,  Behrens.  then  you  are  instructed 
that  such  a  transaction  was  unlawful  so  far  as  this  company 
was  concerned^  and  your  verdict  should  be  for  the  defendant 
Pacific  Boom  Company," 

The  instmction  given,  when  fairly  construed  and  taken 
altogther,  doee  not  so  misstate  the  law  as  to  lead  us  to  *** 
believe  that  the  jury  were  misKni  thereby.  It  is  true  that 
tlie  clause,  "The  Uking  of  the  note  of  Mr.  Behrens  by  Mr. 
Duggan  at  the  time  of  delivering  up  the  first  note  is  not  in  it- 
self a  payment  of  the  debt,"  if  unexplained,  would  be  eno- 
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neons,  bat  such  language,  when  taken  in  connection  with  that 
of  the  remainder  of  the  instruction,  fairly  conveyed  to  the 
jury  the  idea  of  the  court  that  such  fact  alone  did  not  con* 
clusively  show  a  payment  of  the  original  debt  And  thus 
interpreted  it  elated  the  law  of  the  case. 

There  are  a  few  cases  going  to  the  extent  of  holding  that 
the  taking  of  a  note  of  a  third  person  from  a  debtor  is  con- 
clusive evidence  of  the  payment  of  the  debt  when  such  debtor 
does  not  indorse  the  note  of  sach  third  person,  but  the  weight 
of  authority  is  in  favor  of  the  proposition  that  the  intent  of 
the  parties  at  the  time  of  the  transaction  must  govern,  and  if 
it  appears  that  at  the  time  such  note  was  taken  it  was  not 
the  intent  of  the  parties  that  it  should  be  received  as  an  abso- 
lute payment  of  the  existing  indebtedness,  then  in  case  of  the 
nonpayment  of  such  note  the  payment  of  the  original  indebted- 
ness could  be  enforced.    Taking  the  whole  instruction  under 
consideration  together,  we  think  the  jury  were  suflSciently 
informed  of  this  rule  of  law.    If  the  appellant  bad  desired 
that  the  instruction  should  be  more  definite  as  to  any  particn* 
lar  point,  it  should  have  requested  a  proper  instruction  in 
regard  thereto.    This  it  attempted  to  do  as  to  one  particular 
point  in  the  request  above  set  out,  and  had  it  been  content 
with  asking  the  court  to  give  the  first  clause  of  such  instruc- 
tion, it  would  have  probably  been  entitled  (o  have  had  the 
same  given  to  the  jury,  as  the  giving  thereof  would  have  made 
more  certain  the  intention  of  the  court  in  the  instruction 
which  we  have  been  considering.    Appellant,  however,  saw 
fit  to  coaple  this  clause  with  another,  which,  in  our  opinion, 
it  was  not  entitled  to  have  given  to  the  jury,  and  embody 
both  clauses  in  a  single  instruction,  and  having  *^  done  so 
it  cannot  now  avail  itself  of  an  exception  to  the  refusal  of  the 
court  to  give  such  instruction  as  a  whole.    The  latter  part  of 
tho  instruction  so  requested  ignores  the  fact  that  a  proper 
consideration  might  have  moved  at  the  time  of  the  execution 
of  the  new  note  from  Behrens  to  the  company,  and  that  for 
that  reason  the  note  be  given  not  for  the  accommodation  of 
Behrens,  but  for  the  accommodation  of  the  company,  and  in 
the  prosecution  of  its  own  business  in  the  manner  in  which 
the  proofs  show  it  had  been  accustomed  to  do  it. 

We  find  no  error  in  the  record  of  sufficient  magnitude  to 
justify  a  reversal  of  the  judgment,  and  it  must  therefore  be 
affirmed. 
DuNBAB,  C.  J.,  and  Stilbs,  Andbbs,  and  Scott,  JJ.,  concur. 
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Patmvht— Takiho  Hon  ov  TsnB  Pnaov  as.— TUt  qmt^kaam  im 
eu<ted  in  Shepherd  r.  Bmaeh,  164  Tm.  8t  149;  16  Am.  tit  Bap^  816^ 
notep  vhera  the  oases  ars  ooUeotod. 

OtafOKATiOMS— BiTBor  ov  Uhautbouub  Aon  ov  Aoi 
WkM  tlM  prsddMl  waA  iaavatuy  of  a  •otpoiwIiMi  mdk  opanly  and  pab- 
lielj  m  iti  aganta  la  axaeutiaf  ili  tonln^fei^  willi  fall 
esoenoe  of  the  diraetorai  the  oofpofatioa  eaaiiot  eaeapa  Uafailiigraa  •  • 
ao  ezeonted  on  the  gronad  that  the  authority  waa  aol  eonlarrad  bj 
tioa  entered  on  the  books  of  the  eorporation:  Sherman  Oemtmr  Totm  Oa 
SmigaH,  41  Kaa.  S92t  10  Aai.  SI  Bep.  117,  and  notei  Pigleg  w.  Wt 
iVw.  A  iK.  C^,  13  CkL  163s  01  Am.  Deo.  023^  aad  note.  Althoagh 
agent  of  a  eorporation  can  eonrey  no  legal  titla  te  lan^  wdeas  hiaasl 
ia  in  writing,  yet  the  goToming  body  may  ao  aot  as  ti  estop  thiiwaBlt— 
from  denying  the  existenee  of  snob  writtea  aathority,  and  thaa  oraata  as 
e%aitabU  estoppel  in  jmIi^  as  where  the  ageat  aeted  openly  sad  aotorioasly 
and  the  oorporatiea  for  a  loag  tlaia  aeqnleaeed  ia  his  aetst  illaiaaM^Aa 
li.JLOa.r.  Simtk  tmd  North  etc  JL  A  (h^  Bl  Ala.  i70s  i  Aak  8t  Bsf^ 
401.  The  anthority  of  the  agent  of  a  oorpocatioa  may  be  proved  by  tfaa 
aeti  of  the  proleeaad  agent  aoqnieaoed  la  by  tim  eorporation:  ifelJac^  t* 
Bomm  Ir$m  Ox,  6  Oaah.  168}  61  Ask  Dee.  60^  and  notOi  A  eorporation  may 
ratify  the  ananthoriaed  aeta  of  its  sgsata  withottbsaeh  latiftsHftioa  balag  ea> 
pressed  by  formal  resolntlon:  WathimgUm  Smk  Bank  fk  Bmakmit  ate.  Asil^ 
107  Mo.  133;  28  Am.  St.  Bep.  406,  and  nots»  with  the  oaaes  eoUeotad;  X«r 
geH  ▼.  New  Jeneg  Jffg,  etc  Ox,  1  K.  J.  Eq.  641;  f3  Am.  Dm.  729^  and  aotiw 
See  alM  ea  this  oabjeot  the  aoCes  to  the  IsUowing  eaesss  AfcnpMaT^Onr^ 
kmd^  SB  Am.  B^  899}  Armsr^  etc  Book  t.  Bwkien^  slsi  Bmk,  88  Aau 
Dee. 8931  Bienw.  IToCar ila Ok, 81  Am.  Deo.  117| and  ronf  v.  Wimamt^n 
Abl  Dee.  887. 
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warn  Aon  or  Dsrorr.— A  rfHrtf  it  HtUt  iv  lh» 
wvoQgfol  official  aoti  cl »  ptnon  who^  wprMtntim  himMll  m  »  dipaly 
■h«nil^  mate  M  racb  in  tlM  pMSMM  oi;  and  with  «Im  loMvwUd^  MBMoti 
and  approbatioa  of^  flnoh  aherift  althoofl^  tlie  latUr  daniea  tlia  appoint 
vwnt  of  snob  depaty,  aad  it  appaan  that  his  oath  cl  office  waa  irraga- 
larlylDad. 

SBBKoriB^OmeiAL  BcMrni  or  jm  BnsBrai.— ^  la  an  adfam  agalMl  m 
■horiff  and  hie  aiiretica  on  two  bondi  giTon  faj  him,  pUaa  art  fflad  bj  Iha 
aheriff  and  hia  aoretiea  jointly^  aneh  bonda  ara  admiidbla  in  oridonoi^ 
although  aoma  of  the  Bmetiea  on  one  bond  are  not  npon  the  other. 

ftuBZiiB— LxABEurr  vob  Tailckm  to  Mixb  Lbtt— Bosoai  or  Pboov.— 
Whtttt  a  wiit  of  attaohmeat  ia  pUoed  in  the  handa  ol  ft  Acriff  ti  be  Wviadt 
n  bond  el  indemnitj  giTeii«  aad  property  in  the  pnaciarina  ef  ddcadaa* 
apparently  aabjeot  to  levy  b  pointed  ont^  the  aheriff  ia  prlaM/adi  UabU 
for  m  failnre  to  make  the  levy. 

JfaflAmt  and  WhUe^ide,  for  the  appellant 

CaldweU  and  Johnttan^  for  the  appellae. 

^^^  CoLBifAKf  J.  Appellant  aa  plaintiff  moyed  for  a  ram« 
noary  judgment  against  the  defendant  Carpenter,  as  sheriff, 
and  his  sareties,  for  failing  to  levy  an  attachment.  The  aver- 
ments of  the  motion  are,  that  the  writ  of  attachment  was 
placed  in  the  hands  of  the  sheriff,  property  pointed  out  to  him 
as  belonging  to  the  defendant  in  attachment,  and  that  the 
sheriff  waa  dnly  indemnified  to  make  the  levy.  The  defend* 
ante'  pleas  were  three  in  number:  1.  That  the  writ  was  not 
received  by  him,  or  any  one  aathorized  to  receive  it;  2.  That 
defendant  had  no  property  subject  to  levy  under  the  attach- 
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it;  and  1.  The  ibom  eoald  not  bava  been  executed  bj  Um 
of  doe  dCigenecL 

Tbe  proof  is  amfde  to  show  that  the  sberiff.  Carpenter^  waa 
Bable  Cor  the  aeU  of  C.  F.  Porter  aa  his  deputy.    The  teati- 
BBor.T  of  the  derk  of  tbe  court  abowed  that  Porter  acted  mm 
the  depatj  ■heriff  in  the  pteacnce  of  tbe  sheriff;  thai  he  waa 
in  the  hal^t  of  raeeiTing  all  kinds  of  process;  that  in  ^**  fiiet 
be  receipted  far  execntioos  in  tbe  name  of  the  sheriff,  by  him 
aa  depntj,  coUeeted  money  on  executions,  made  doe  retozn 
of  tbe  collections  in  tbe  name  of  tbe  sheriff,  and  waa  gener- 
ally nnderstood  to  be  tbe  deputy  sheriff    To  the  same  effect 
is  the  testimony  of  certain  attorneys,  who  practiced  in  the 
court;  and  in  r^ard  to  the  particular  writ  of  attachment^ 
upon  inquiry  being  made  of  Caldwell,  whom  the  aheriff 
knowledges  to  have  been  his  regular  deputy  sheriff,  was 
ferred  by  him  to  Porter  aa  the  officer  who  had  the  writ  fiir 
execution.    There  is  other  e?idence,  also,  sufficient  to  satia- 
factorily  show  that  Porter  was  recognised  by  the  sheriff  as  his 
deputy. 

The  pleaa  are  framed  jointly  for  all  the  defendants,  and 
there  is  no  plea  which  justified  the  exclusion  of  either  bond 
executed  by  the  sheriff,  although  some  of  the  defendanta 
were  sureties  upon  one  bond,  who  were  not  sureties  upon  the 
other. 

Section  8961  of  the  Penal  Code  impoees  a  penalty  upon  any 
officer  required  by  law  to  file  an  oath  of  office,  who  enters 
upon  tbe  duties  of  his  office  without  first  taking  and  filing 
such  oath  in  the  proper  office.  The  fact  that  Porter  filed  his 
oath  of  office  with  the  clerk  of  the  court,  instead  of  the  pro- 
bate office,  did  not  relieve  the  sheriff  of  his  liability  for  the 
acts  of  Porter  as  his  deputy,  if  the  evidence  otherwise  satis- 
factorily showed  that  he,  Porter,  represented  himself  aa  dep- 
uty sheriff,  and  acted  as  such  with  the  knowledge  and  consent 
and  approbation  of  the  sheriff;  and,  if  the  evidence  is  credible, 
there  can  be  but  little  question  of  the  existence  of  these  facts: 
Joseph  V.  Cawthom^  74  Ala.  414. 

That  property  in  the  possession  of  the  defendant,  appar- 
ently subject  to  levy,  was  pointed  out,  and  an  indemnifying 
bond  executed  to  tbe  sheriff,  is  fully  proven.  The  witness 
Roberts,  tbe  defendant  in  the  attachment  suit,  testified  that 
in  fact  the  attachment  was  levied  by  the  deputy  sheriff,  so 
far  as  to  take  control  of  the  property,  and  for  a  consideration 
of  twenty-five  dollars  paid  to  the  deputy  by  him  the  posses- 
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non  was  released;  but  there  was  no  enirjr  of  any  leTj  entered 
on  the  writ  of  attachment  or  elsewhere. 

Tbe  second  and  third  pleas  presented  a  good  defense  to  the 
aotioiL. 

An  indemnifTing  bond  is  intended  for  the  protection  of  the 
officer.    Under  our  statnie,  no  additional  dnij  is  imposed 
upon  the  officer  becaase  he  has  been  indemnified*    A  bond 
of  indemnity  does  not  devolve  upon  a  sheriff  to  commit  a 
trespass,  or  do  an  illegal  act.    In  no  event  can  it  do  more 
than  shift  the  burden  on  him  to  show  that  the  property 
^^^  was  not  subject  to  levy.    The  evidenoe  showed  that  tlM 
debt  upon  which  the  attachment  issued  was  for  rent  of  a 
dwelling,  and  the  property  pointed  out  was  furniture  in  the 
rented  house  apparently  in  the  possession  of  the  tenant 
Prima  facUy  the  officer  was  liable  for  not  making  the  levy, 
bat  he  was  not  absolutely  liable.    If  the  property  did  not 
belong  to  the  tenant — ^if  it  was  not  subject  to  levy  by  attach- 
ment— the  plaintiff  suffered  no  injury,  and  sustained  no  dam- 
age.    Under  the  facts  proven  by  the  plaintiff,  prima  fcLcU  the 
property  was  liable,  and  the  burden  rested  upon  the  sheriff  to 
prove  his  defense,  by  showing  that  the  property  was  not  sub* 
ject  to  levy  under  the  attachment:  Ma$an  v.  WatUj  7  Ala. 
705;  LeaviU  v.  Smith,  7  Ala.  181;  Minier  v.  Bigdaw,  9  Port 
483;  Smith  v.  CasUllow,  88  Ala.  856;  Abbott  v.  OiUeipy,  76 
Ala.  184;  Wilwn  v.  Strobaeh^  59  Ala.  498;  Chvemar  v.  Carnp^ 
5eK,  17  Ala.  569.    There  was  no  error  in  admitting  such  tes- 
timony. 

Section  12  of  the  act  establishing  the  city  court  of  Anniston 
(Acts  of  1888, 1889,  p.  669)  provides  that,  in  cases  of  appeal, 
if  there  be  error,  the  supreme  court  shall  render  such  judg* 
ment  as  the  court  below  should  have  rendered,  or  reverse  and 
remand  the  same  for  further  proceedings,  as  shall  be  deemed 
right  Although  there  is  proof  tending  to  show  that  the 
property  pointed  out  to  the  sheriff  may  not  have  been  sub- 
ject to  levy  under  the  attachment,  the  real  contest  seems  to 
have  been  rested  upon  other  (pounds.  The  rulings  of  the 
trial  court  were  not  in  accord  with  the  principles  here  de* 
clared,  and  we  are  of  opinion  that  the  ends  of  justice  would 
be  better  promoted  by  a  reversal  of  tbe  case. 
Reversed  and  remanded. 


Shkrifi»— LuBnjTT  lOR  Aon  Of  Dsrurm.— The  theriiri  offloen,  be* 
ing  his  known  and  reoognixed  deputies  he  will  therefore  be  held  lUUe 
esYilly  for  their  mieooiidaot  in  the  ozecotioQ  of  a  writ:  Bernard  t.  /Mil 
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1  Btna.  Mh  t  Aai.  Dm.  4S8}  Khgw.  C^n,  15  K.  H.  •;  41  An.  Dml  «I% 
and  note;  8tai€  t.  Mom%  19  Mo.  Mh  61  Am.  Dm.  661;  ud  Mto>  ^faa^pMi 
T.  i/by<»  36  VI  665}  86  Am.  Dm.  676,  and  note;  JmmmOU  €l&  JB.  JL  Qek  v. 
fUUr,  109  N.  a  It  O^mmor  t.  rumniif,  9  Laigh,  18;  S3  Am.  De&  BU 
tadnoU.    8Ma]Mth6  6ztMd«diiotetoClmq»6tUT.n04i^llAm.DM.16SL 

ftMuuiiB   LuBmrr  iob  TAOjawm  to  Haxb  Larr.— TIm 
ezeeatioB  wholly  immtuflod.  «fl«r  *  aoftligmil  dalay  by  tho  riim  if  i 
A  lery,  MtabliiliM  prima  /aek  his  lialiility  for  tiw  wliolo  amowit  of 
Jadgmoatt  QwUemum  t.  Shartfe^^  46  MiniL  183;  M  Am.  St  Bopw  Slfl^ 
note;  ilrmour  Packing  Ob.  t.  JKdber,  42  Miim.  I88L    8m  fnrthor  tho 
tMded  iiotM  to  /Vopif  t.  Patmar^  95  Aoi.  Doo.  423;  Hmrgram  ▼.  JMorwf,  If 
Am.  Doo.  90%  and  Ooviik  t.  ^en<fa|k  15  Ami  8l>  Bopu  116^  ia  wUoh 
qoMtioa  la  tbocoaghty  dJMnmadi 
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IfosTOAOM— A  nuBBft  or  PATmnr  of  a  morlgaga  dohl  after  dtfaall^ 
before  ibo  mortgegM  bM  takaa  or  domaaded  pweemion,  if  k^  gM^ 
operatM  to  disohaige  the  Uea  of  thv^  mortgage^  awl  oztiiigaiab  tbo  titla 
of  the  mortgagM.  In  each  mm  the  mortgegor  may  reooTor  tbo  mort> 
gaged  property  from  a  pnrohaMr  at  a  labsoqnent  aale  onder  the  mortgagee 

Action  to  recover  a  mule  parchaaed  by  defeDdants  at  a 
foreoloBure  sale  under  a  mortgage  executed  by  plainti£ 
Defendants  filed  certain  pleas,  to  which  plaintiff  interposed 
replications,  and  demurrers  were  filed  to  these  replications. 
The  demurrers  were  overruled,  and  judgment  rendered  for 
plaintiff.    Defendants  appealed. 

Wood  and  Mayfield^  for  the  appellants. 

Fitl%  and  SomerviUe^  for  the  appellee. 

^^  Clopton,  J.  The  principal  question  involved  in  the 
special  pleas,  replications,  and  demurrers  to  the  replicationBi 
is,  whether  a  tender  of  the  amount  due  on  a  mortgage  of  per> 
sonal  property,  after  condition  broken,  operates,  when  kept 
good,  to  discharge  the  lien  of  the  mortgage,  and  revest  the 
title  in  the  mortgagor,  so  that  he  may  maintain  an  action  ot 
detinue  against  the  mortgagee,  who  has  taken  possessioa 
after  tender  made,  sold  the  property  under  the  mortgage,  and 
purchased  at  the  sale.  'The  contention  of  appellanto  is,  that, 
as  mortgages  are  governed  in  this  state  by  the  principles  of  the 
common  law,  a  tender  cannot  effectually  extinguish  the  lien, 
unless  made  at  the  time  of  payment  fixed  by  the  contract  of 
the  parties — an  offer  of  strict  performance  of  the  condition. 
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In  those  states  where  mortgages  are  regarded  as  a  mere 
lien  or  securitj  for  a  debt,  and  the  title  as  remaining  in  the 
mortgagor  until  divested  by  foreclosure,  the  rule  generally 
adopted  is,  that  a  tender  at  any  time  during  the  continuance 
of  the  right  of  redemption  is  the  equiyalent  of  payment  as  to 
tilings  incidental  and  accessorial  to  the  debt,  and  extinguishes 
the  lien  of  the  mortgage,  though  the  tender  is  not  kept  good. 
Kmtright  v.  Cody,  21  N.  Y.  343,  78  Am.  Dec  146,  though  not 
the  first,  may  be  regarded  as  the  leading  ^^  ease  holding 
this  view.    A  qualified  and  more  conservative  rule  is  adopted 
in  those  states  where  a  mortgage  is  considered  as  immedi- 
ately transferring  the  legal  title  to  the  mortgagee,  subject  to 
be  defeated  by  the  payment  of  the  debt  at  the  time  and  in 
the  manner  specified  in  the  mortgage.    In  a  &w,  the  courts 
hold  that  an  unaccepted  tender  after  default  wiU  not,  at  law, 
reinvest  the  mortgagor  with  the  title,  and  that  his  only 
remedy  is  in  equity  to  redeem;  but,  in  the  others,  the  com* 
mon-law  rule,  that  after  condition  broken  the  title  vests  ab- 
solutely in  the  mortgagee,  has  not  been  applied  so  strictly, 
where  the  mortgage  is  of  personal  property,  as  to  hold  that  a 
tender  after  default,  when  kept  good,  cannot,  under  any  cir- 
cumstances, operate  the  destruction  of  the  lien. 

There  are  dicta  in  some  of  our  early  cases,  and  probably 
the  weight  of  authority  is,  that  a  tender  after  default,  in  or- 
der to  efiect  the  extinguishment  of  the  title  of  the  mor^a- 
gee,  must  be  made  before  he  has  rightfally  and  peaceably 
taken  possession  for  the  purposes  of  foreclosure.  This  ques- 
tion, however,  has  never  been  decided  in  this  state,  though 
directly  presented  in  Frank  v.  Picken»^  69  Ala.  869;  the  dis- 
position of  that  case  not  calling  for  its  decision.  It  is  not 
presented  in  this  case,  the  replications  averring  that  the 
tender  was  made  before  the  mortgagees  acquired  possession. 
We  shall,  therefore,  leave  it,  as  it  has  heretofore  been,  unde- 
cided. 

It  may  be  oonceded  that,  by  the  strict  rule  of  the  common 
law,  a  tender  after  failure  to  perform  the  condition  of  the 
mortgage  will  not,  at  law,  destroy  the  titie,  which  has  be- 
come absolute  in  the  mortgagee  by  the  forfeiture.  In  equity, 
liowever,  a  mortgage  being  regarded  as  incident  to^  and 
security  for,  the  debt,  the  rigor  and  harshness  of  the  common- 
law  rule  has  been  greatly  relieved  by  holding  that  the  mort* 
gagor  has  the  right  to  redeem,  if  not  barred  by  unreasonable 
delay,  by  paymenti  or  tendering  full  payment  at  any  time 
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hefon  faedoaine.  Bui  courts  of  equity  will  not  enforce  the 
equity  of  redemption  so  as  to  deprive  the  mortgagee  of  his 
security  by  discharging  the  lien  of  the  mortgage;  its  enforce* 
ment  is  dependent  upon  payment  of  the  debt  by  the  mortgar 
gor,  or  by  a  sale  of  the  property.  In  many  of  the  states, 
courts  of  law,  while  not  taking  cognisance  of  the  equity  of 
redemption  for  the  purpose  of  enforcing  the  right  to  redeem, 
but  acting  upon  and  applying  equitable  principles,  have  ex« 
tended  to  a  tender  after  de£ftult  the  effect  of  a  tender  made 
at  the  time  and  in  the  manner  specified  in  the  mortgage, 
modified  so  as  to  prevent  the  mortgagee's  deprivation  ^^*  of 
his  security  without  satisfaction  of  the  debt  In  Frank  v. 
Pielenij  68  Ala.  369,  it  was  expressly  held,  that  a  tender  of 
payment  of  the  mortgage  debt  cannot  operate  to  extinguish 
the  title  of  the  mortgagee,  unless  the  money  tendered  is  kept 
ready  to  be  paid  to  the  mortgagee  whenever  he  may  manifest 
a  willingness  to  receive  it;  and  if  the  benefit  of  the  tender  is 
claimed  in.  court,  the  money  must  be  placed  in  the  custody  of 
the  court,  so  that,  if  the  tender  be  adjudged  good,  it  may  be 
awarded  to  the  mortgagee — otherwise  the  mortgagor  is  re- 
garded as  having  abandoned  the  tender.  Recognizing  the 
mortgagor's  right  of  redemption,  and  observing  the  principles 
upon  which  courts  of  equity  enforce  it,  the  current  of  the 
later  decisions  is,  that  an  unconditional  tender  after  default, 
of  the  full  amount  due  on  the  mortgage,  if  kept  good,  and 
the  money  brought  into  court,  discharges  the  lien  of  the 
mortgage.  We  cite  a  few  of  the  cases:  Crain  v.  MeOoon^  86 
ni.  43;  29  Am.  Rep.  87;  Knox  v.  WiUiams,  24  Neb.  630;  8 
Am.  St  Rep.  220;  Matthews  v.  Lindsay,  20  Fla.  962;  Mu$gai 
V.  Pompelly,  46  Wis.  660;  Jones'  Chattel  Mortgages,  sec.  63S. 
The  effect  of  a  plea  of  tender,  accompanied  by  bringing 
the  mouey  into  court,  came  incidentally  before  this  court  in 
the  case  of  Foster  y.  Napier^  74  Ala.  893.  In  that  case  the 
suit  was  founded  on  a  bond  executed  by  Foster  in  the  insti* 
tution  of  a  statutory  action  for  the  recovery  of  mules  and  a 
wagon.  The  record  of  the  proceedings,  pleadings  and  judg* 
ment  in  the  action  of  detinue  brought  by  Foster  against  Na- 
pier was  read  in  evidence.  In  the  action  of  detinue,  Foster 
claimed  the  property  under  two  mortgages,  executed  by  Na- 
pier. A  special  plea  was  filed  by  Napier,  averring  payment 
of  the  mortgages,  except  one  hundred  and  seventy-five  dol- 
lars, which,  the  plea  alleged,  had  been  tendered  to  the  mort- 
gagee before  action  brought;  and  the  money  was  brought  into 
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coork    It  ifl  said:  ''The  inoes  being  thus  fermed,  if  the  d»i 
£andAnt  proTed  tiie  tniih  of  liis  eeoond  plea,  he  was  entitled 
to  a  yeidict;  bat  the  money  tendered  wonld  become  the  prop* 
erty  of  the  plaintiff.    In  eoeh  case,  the  ieene  is  confined  to 
the  debt,  or  iU  payment,  for  which  the  mortgage  was  giren 
A8  eecority.  •  •  •  •  The  defense  set  op  in  that  8oit|  and  the 
werdict  and  judgment  thereon,  taking  into  the  aoconnt  the 
pleadings  and  charge  of  the  coart  on  the  trial,  settled  condo- 
sively  that  Napier  did  not,  at  the  commencement  of  that  suit, 
owe  Foster  exceeding  one  hundred  and  seventy-five  dollars  on 
the  debts  secured  by  the  mortgages,  and  that  before  suit  was 
brought  he  had  tendered  that  sum,  and  had  it  in  court  for 
Foster."    The  ^^^  principle  of  the  decision  is  that  a  tender 
before  suit  brought  by  the  mortgagee  to  recover  possession, 
when  the  money  is  brought  into  court,  and  the  truth  of  the 
plea  of  tender  is  established,  is  tantamount  to,  and  has  the 
same  effect  as,  actual  payment,  in  extinguishment  of  the  lien 
and  title  of  the  mortgagee—in  fact,  it  was  treated  as  a  pay- 
ment. 

Section  1870  of  the  code  declares:  '*  The  payment  of  if 
mortgage  debt,  whether  the  mortgage  is  of  real  or  personal 
property,  divests  the  title  passing  by  the  mortgage."  Uoder 
section  2685,  a  plea  of  tender  of  money  must  be  accompanied 
by  a  delivery  of  the  money  to  the  clerk  of  the  court  If  the 
money  is  deposited  in  court,  and  the  truth  of  the  plea  estab* 
lished,  the  effect  is  to  stop  the  running  of  interest  from  the 
time  of  tender.  The  money  became  the  property  of  plaintiff, 
by  relation,  at  the  time  when  the  tender  was  made.  That 
such  is  the  intention  and  effect  of  the  statute  is  manifest 
from  the  further  provision,  that  if  the  tender  be  of  personal 
property,  the  plea  must  aver  readiness  to  deliver  it  to  the 
plaintiff,  and  judgment  for  the  defendant  upon  the  plea  vests 
the  title  to  the  thing  tendered  in  the  plaintiff,  subject  to  any 
claim  the  defendant  may  have  for  his  trouble  in  keeping  it 
A  tender  so  made,  and  kept  good,  and  the  money  brought 
into  court,  so  as  to  be  the  equivalent  of  payment,  if  the  ten- 
der be  adjudged  sufficient,  comes  within  the  spirit,  equity  and 
policy  of  section  1870  of  the  code.  On  the  foregoing  princi* 
pies,  and  in  line  with  the  current  of  the  decisions  of  those 
states  where  mortgages  are  governed  by  the  principles  of  the 
common  law,  we  adopt  as  a  safe  and  wholesome  rule— con* 
serving  the  ends  of  justice,  protecting  the  mortgagor  against 
oppression  or  undue  advantage,  and  preventing  injustice  to 
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ih«  mortgagee — Chat  a  tender  of  fall  payment  of  the  mort- 
gage debt  after  default,  and  before  the  mortgagee  haa  taken 
or  demanded  poesession  for  the  purpose  of  foreclosnrey  if  kepi 
good,  and  the  money  brought  into  court,  operates  to  discharge 
the  lien  of  the  mortgage  and  extinguish  the  title  of  the  UKMip 
gagee. 

True,  only  the  first  replication  avers  that  the  monej  is 
brought  into  court;  but  the  omission  of  this  averment  in  the 
others  is  not  assigned  as  a  ground  of  demurrer.  While  we 
have  left  undecided  whether  a  tender  after  the  mortgagee  has 
taken  or  demanded  possession  will  be  effectual  to  discharge 
the  lien  of  the  mortgage,  we  hold  that  the  possession 
quired  after  the  tender  is  made  does  not  affect  its  operatic 
The  replications  not  being  obnoxious  to  any  of  the  objections 
assigned  as  grounds  of  demurrer,  the  demurreis  were  pro]^ 
erly  sustained. 

Affirmed. 

^^*  Response  to  application  for  rehearing. 

Per  CuBiAic  The  court  is  of  the  opinion  that  the  re|di* 
cations  of  the  plaintiff  to  defendant's  special  pleas  are  not 
free  from  fault.  But  the  demurrers  to  the  replications  were 
properly  overruled,  because,  as  framed,  they  were  not  di- 
rected against  the  objectionable  portions  of  the  replications. 
We,  therefore,  adhere  to  the  conclusion  reached  in 
and  overrule  the  application  for  rehearing. 


MoBTQAOM— BfFBor  ov  TsHDSB  ov  MoKTeisB  Dm.— A  lante  «f  Um 
money  dae  oa  a  mortgagt  at  any  tima  befora  foradoaara  diachargaa  tha  liaa 
of  tha  mortgaga,  thongh  mada  af  tar  tha  law  day»  and  not  kept  goods  AM* 
riffhl  T.  Oadp,  21  N.  T.  S4S|  78  Am.  Dao.  14B,  and  aztandad  aato;  Jfaboa 
V.  Lodir.  182  K.  T.  288|  Otmira:  Fern  t.  (kutr^  14  Obi.  519;  78  Am.  Daa 
444»  and  nota.  Saa  alao  Wtrn$r  v.  3Wh,  127  N.  T.  217)  94  Am.  8t  B^ 
448^  and  Botat  and  tha  aota  to  Amm^  V.  ClbA  80  Ask  81  Be]^  4ftL 
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(!M  ALABUfA*  171.] 

MMD  Onmi-BxD»— 9rAn  Pbopbbtt  Btoan  nr  avb  06i 
A  steto  hM  Ml  abflolate  properiy  right  in  ito  oyaton  and  ojiter*lMd% 
and,  ihroagh  iti  legislataro,  bu  the  absolat«  right  to  diapoMof  them  tt 
its  people,  and  may  adopt  all  precaationa  and  regalatione  deemed 
desirable  or  aeoessary  for  the  preservation  and  increased  prodactiou  of 
its  oysters  so  far  as  this  may  be  done  without  obstmoting  the  para- 
mount right  of  naTigatton. 

IirrB&srrATa  akd  Dombstio  Commkbob — ^Rigbt  to  RaouLATii — ^Tooonsti- 
tnte  interstate  commerce  there  mast  be  traffic  and  interstate  inter- 
coarse  between  different  states,  and  the  power  Tested  in  Congress  to 
regulate  interstate  commerce  does  not  anthorixe  it  to  regulate  the 
domestic  commerce  between  the  oitiiens  of  the  same  state  or  different 
parts  thereof.  This  latter  power  beloogs  to  the  acreral  state*  aloo% 
exclusiTe  of  the  power  of  Congress. 

OrsTSRa — Statb  Control  Otbr. — A  state,  through  its  legislature,  may 
confine  the  taking  and  use  of  its  oysters  to  its  own  dtiaens,  and  regulate 
their  shipment  and  disposition  within  its  borders  for  the  use  of  snob 
eiiiaens  so  as  to  prevent  sueh  oysters  from  beooming  an  artiels  of  inter* 
state  commerce, 

Otstbbs — Stats  Contbol  Otkb. — A  state  has  the  right  by  statuto  to 
license  its  own  citiaens  to  catch  and  take  the  oysters  within  its  borders, 
and  to  deny  to  citizens  of  another  state  the  right  to  take  and  transport 
them,  and  to  absolutely  prohibit  their  shipment  beyond  its  borders, 
and  to  regulate  their  sale  therein,  not  imposing  aoy  oonditions,  burdens, 
or  restrictions  upon  the  oyster  as  a  oommodity  after  it  has  entered 
another  state  or  after  it  it  legally  deliTered  in  the  home  state  for 
oxportation  by  any  of  the  means  by  which  interstats  oommeroo  li 
offeoted. 

Otstbbs — Stats  Contbol  Otbb— Wkbh  Bboomb  Abtiolb  ov  Istbbstatb 
CoincBRCS.^A  state  has  the  right  by  statute  to  limit  the  ezportatioB  of 
oysters  taken  within  its  borders  to  each  as  may  have  been  shellod  bofoto 
ahipmeot,  and  when  the  statute  so  provides  the  oyster  cannot  beoont 
an  article  of  interstate  commerce  while  in  the  shelL 

Statutes— Subjbot  Expsbssbd  nr  Tttlb.— A  statute  is  not  open  to  the 
objection  that  it  contains  subjects  not  "dearly"  expressed  hi  its  title 
when  such  subjects  are  all  "roferable  and  oognate"  to  ths  snbjeots 
oxpressed  in  such  tills. 

W.  L.  Martin,  AUom$y'0$n$ralf  and  Oaylord  B.  Olarh^  for 
the  statey  appellant. 

Q.  L.  and  H.  T.  Smith,  and  M.  D.  W%ck§rthamf  for  ih« 
appellees. 

^^^  CoLWAN,  J.  The  defendants  were  arrested  for  a  vio- 
lation of  the  Act  of  Febrnary  18, 1891,  pp.  1072-1084,  entitled 
'*  An  act  to  regulate  the  planting  and  taking  of  ojsters  in  the 
waters  of  this  state.''  Upon  habeM  carpus  proceedings  the  de- 
fendants were  discharged,  the  court  holding  that  tht  ael  of 
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the  legifllatars  was  nnoonstiiotional,  and  Tvrfd,  as  oontiav«niog 
the  third  sabdiyisioQ  of  the  eighth  sectioii  of  article  1  of  tiw 
constitotioii  of  the  United  States  which  provides  that  Ckm- 
gress  shall  have  power  ^  to  regulate  commerce  with  fareign 
nations,  and  among  the  several  states,  and  with  the  Indian 
ti-ibes,'' 

Sections  1  and  2  of  the  act  of  the  legislature  under  con- 
sideration read  as  follows:  ^  Sbctiok  1.  That  the  title  to  and 
property  in  all  oysters  in  the  waters  of  this  state,  whether  upon 
public  reefs  or  in  so-called  private  beds,  or  whether  the  same 
be  transplanted  by  riparian  proprietors  ^^^  under  authority 
of  law  or  otherwise,  or  whether  the  same  be  a  growth  from 
natural  deposit,  is,  and  shall  remain  in  the  state,  until  such 
title  shall  be  divested  in  manner  and  form  as  herein  author- 
ised or  provided/'  "  Ssa  2.  That  a  license  is  hereby  given 
to  resident  citizens  of  the  state  of  Alabama,  to  catch  and  take 
oysters,  the  property  of  the  state,  from  the  public  reefs,  or 
from  private  beds  planted  and  owned  by  them,  or  in  which 
they  have  secured  an  interest,  or  permission  from  the  pro* 
prietor  thereof  to  take  such  oysters,  upon  the  terms  and 
conditions,  and  subject  to  the  restrictions  and  regulations 
hereinafter  set  forth  and  enacted;  but  no  person  or  persons 
not  a  resident  of  the  state  of  Alabama  is  or  shall  be  authorised 
to  take  or  transport  any  such  oysters  from,  in,  or  through  any 
of  the  waters  of  the  state  of  Alabama;  and  it  is  unlawful  for 
any  person,  whether  a  citizen  of  the  state  of  Alabama,  or  of 
any  other  state  or  country,  to  ship  beyond  the  limits  of  this 
state  any  oysters  taken  from  the  waters  of  this  state,  while 
the  same  are  in  the  shells;  provided,  that  between  the  mid- 
dle of  December  and  the  middle  of  January,  oysters  in  the 
shells  may  be  shipped  in  barrels  by  railroad  to  other  states; 
and  provided  further,  that  such  oysters  in  the  shell  may  be 
shipped  bona  fide  from  any  point  in  the  state  of  Alabama  to 
any  other  point  in  said  state,  by  the  lines  of  transportation 
which  lie  partly  within  and  partly  without  the  state  of  Ala- 
bama;  and  provided  further,  that  any  resident  citizen  of  the 
state  of  Alabama,  who  shall  lawfully  take  any  oysters  from 
the  tide-waters  of  this  state,  as  in  this  act  authorized,  shall 
have  a  qualified  interest  or  property  in  the  oysters  so  law- 
fully taken  while  in  the  shell,  which  he  may  sell  and  transfer 
to  any  other  person  within  the  limits  of  the  state  of  Alabama; 
and  after  said  oysters  have  been  shelled  within  the  state  of 
Alabama,  such  lawful  taker  or  his  assigns,  as  the  case  may 
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be,  shall  be  vested  with  all  of  the  ttate'a  property  and  titk  la 
and  to  eaid  oysters,  and  shall  have  the  right  to  sell  eueb 
(ijBters  and  shells,  or  to  ship  the  same  beyond  the  limits  of 
tlu8  state,  without  restriction  or  reserration;  provided  farther, 
that  in  case  of  any  infringement  of  the  foregoing  quali- 
fied interest  in  said  taker  of  oysters,  said  taker  may,  in  his 
own  name,  maintain  an  action  against  the  wrongdoer,  either 
in  ease  or  trover,  as  may  be  proper;  and  in  case  of  laroeny, 
or  other  public  offense  concerning  such  oysters,  while  in  the 
hands  of  a  lawful  taker,  the  ownership  thereof  shall  be 
averred  in  such  taker  or  possessor,  when  by  law  it  shall  be 
necessary  to  aver  ownership." 

We  deem  it  unnecessary  to  set  out  the  whole  act 

The  principles  of  law  applicable  to  the  facts  of  the 
before  us  do  not  call  for  a  discussion  or  adjudication  of 
that  clause  of  section  2  which  relates  to  the  shipment  of 
oysters  in  the  barrel  by  railroad,  from  the  middle  of  Decem- 
ber to  the  middle  of  January,  or  that  clause  which  permits 
transportation  by  lines  which  lie  partly  without  the  state: 
/oaes  V.  Black,  48  Ala;  640.  The  agreed  facts  are,  that  the 
oysters  were  taken  and  shipped  in  the  shell,  beyond  the  limits 
of  the  state,  by  the  defendants,  in  the  month  of  September, 
in  sailing-vessels;  that  Harrub  was  a  citizen  of  Alabama, 
and  Melvin  a  citiaen  of  the  state  of  Mississippi;  and  that 
both  were  guilty  of  a  violation  of  the  statute.  The  question 
hivolved  is  as  to  the  constitutionality  of  the  act 

The  first  question  we  will  consider  is  as  to  the  extent  ef 
the  ownership  and  control  of  the  state  of  Alabama  in  and 
over  the  oyster-beds  and  oysters  within  her  territorial  limits. 
In  the  case  of  Martin  v.  Waddell,  16  Pet.  411,  Chief  Justice 
Taney  declares,  as  a  general  principle,  *' When  the  revolution 
took  place,  the  people  of  each  state  became  themselves  sover- 
eign; and  in  that  character  hold  the  absolute  right  to  all 
their  navigable  waters,  and  the  soils  under  them,  for  their 
own  oommon  use,  subject  only  to  the  rights  since  surrendered 
by  the  constitution  to  the  general  government'* 

In  the  ease  of  Smith  v.  Jfaryland,  18  How.  71,  the  question 
was  as  the  eonstitotionality  of  an  aot  of  the  state  of  Mary* 
land,  whioh  was  entitled  '*  An  aet  to  prevent  the  destruction 
of  oysters  in  the  waters  of  this  state/'  The  eourt  laid  down 
this  principle:  *^  But  this  soQ  is  held  by  the  state  not  only 
subject  to,  but  in  some  sense  in  trust  Ibr,  the  enjoyment  of 
certain  public  rights^  among  whioh  is  the  common  liberty  of 
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taking  (IbIi,  as  well  shellfiBh  as  floating  fish.  The  state  bolda 
the  propriety  of  this  soil  for  the  conserratioD  of  the  pabUe 
rights  of  fishery  thereon,  and  may  regulate  the  modes  of  that 
enjoyment,  so  as  to  prevent  the  destruction  of  the  fishery.  In 
other  words,  it  may  forbid  all  such  acts  as  would  render  tbo 
publio  right  less  valuable,  or  destroy  it  altogether.  This 
power  results  from  the  ownership  of  the  soil,  from  the  leg;i^ 
lative  jurisdiction  of  the  state  over  it,  and  frotn  its  daty  to 
preserve  nnimpaired  those  public  uses  for  which  the  soil  is 
held." 

In  the  case  of  MeCready  v.  Virginia,  94  U.  8.  891,  the  fore- 
going principles  were  reaffirmed,  and  the  court  went  forther 
and  declared:  ^^The  title  thus  held  is  subject  to  the  panr 
mount  right  of  navigation,  the  regulation  of  which,  in  respect 
to  foreign  and  interstate  commerce,  has  been  ^^  granted  to 
the  United  States.  There  has  been,  however,  no  such  grant 
of  power  over  the  fisheries.  These  remain  under  the  ezcln- 
sive  control  of  ike  state,  which  consequently  has  the  right,  in 
its  discretion,  to  appropriate  its  tide-waters  and  their  bede  to 
be  used  by  its  people  as  a  common  for  taking  and  cultivating 
fish,  so  far  as  may  be  done  without  obstructing  navigation. 
Such  an  appropriation  is,  in  effect,  nothing  more  than  a  regu- 
lation of  the  use  by  the  people  of  their  common  property.  •  •  • 
It  is  in  fact  a  property  right,  and  not  a  mere  privilege  or 

immunity  of  citizenship It  does  not  belong  of  right  to 

the  citizens  of  all  free  governments,  but  only  to  the  citisens  of 
Virginia.  They,  and  they  alone,  owned  the  property  to  be 
used,  and  they  alone  had  the  power  to  dispose  of  it  as  they  saw 
fit  •  •  .  .  The  state  may  by  appropriate  legislation  confine 
the  use  of  the  whole  to  its  own  people  alone." 

In  the  case  of  Haney  v.  Compton,  86  N.  J.  L.  622,  it  was 
said:  ^  But  it  cannot  with  any  propriety  be  said,  that  a  stat- 
ute which  simply  prohibits  nonresidents  on  board  a  vessel 
from  subverting  the  soil  of  the  state,  and  carrying  away  her 
property,  or  that  of  her  grantees,  leaving  such  vessel  to  pass 
and  repass,  and  go  whithersoever  those  in  charge  of  her  may 
desire,  is  a  regulation  of  commerce  with  foreign  nations  or 
among  the  states.  It  is  a  law  for  the  protection  of  property 
— at  most,  an  internal  police  regulation,  entirely  within  the 
competency  of  the  state  to  adopt;  and  it  is  not  perceived  that 
it  can  by  possibility  interfere  with  commerce  in  the  sense  in 
which  that  word  is  used  in  the  federal  constitution.'' 

In  ManchesUr  v.  MaBsachutetU^  139  U.  S.  259,  the  court 
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affirmed  the  principle  deelarad  in  tlia  CSM  of  MtOreaif  t. 
Virginia^  94  U.  GL  891;  and  the  name  prindple  is  annoonoed 
in  Dunham  ▼•  Lamphere^  8  Oray«  268. 

We  think  it  dearly  eetabliehed,  that  the  people  of  Alabama 
own  abedotely  the  oyster-beda  and  oysters  in  qnestton,  and 
that  it  is  a  properly  right  as  complete  and  perfeet  as  that 
held  to  any  other  property.  As  waa  said  by  Chief  Jnalice 
Waite  in  MeCready  ▼.  Virginia,  94  U.  &  891,  ''the  ivinciple 
is  not  different  from  the  planting  of  com  upon  dry  land.** 
We  think  it  further  setUed,  that  the  people  of  Alabamap 
throngh  its  legislature,  alone  hare  the  power  to  dispoae  of 
their  property  rights  in  their  oyster-beds  and  oysters;  and  if 
they  see  proper  may  dispose  of  them  to  their  own  people 
only.  It  is  further  settled,  that  the  legislature  has  ample 
authority  to  adopt  all  precautions  and  regulations  deemed 
desirable  or  ^^*  necessary  for  the  preservation  and  increased 
production  of  its  fisheries. 

That  the  power  of  Congress  to  regulate  commerce  with  for 
elgn  nations,  among  the  several  states,  and  with  the  Indian 
tribes,  is  unlimited  and  exclusive  of  the  power  of  the  states 
is  settled  law.  Any  statute  of  a  state  not  anthoriied  by  Con* 
gress,  which  in  any  way  obstructs  or  interrupts  free  naviga- 
tion, or  restricts  or  burdens  any  commodity  which  is  an  article 
of  interstate  commerce,  must  be  declared  null  and  void:  7Wr^ 
nan  v.  RinUr,  102  U.  S.  125;  Telegraph  Co.  v.  Texas,  105  U.  a 
460;  BHmmer  v.  Rebman,  138  U.  &  78;  Leiiy  v.  Hardin,  185 
U.  8. 109. 

To  constitute  Commerce,  there  must  be  traffic  and  inter* 
course,  and  to  constitute  interstate  commerce,  there  must  be 
traffic  and  interstate  intercourse — an  'intermingling^  between 
different  states.  As  Mr.  Chief  Justice  Marshall  says  in  the 
case  of  OibbimB  ▼•  Ogden,  9  Wheat  1,  ^  Comprehensive  as  the 
word  *  among '  is,  it  may  very  properly  be  restricted  to  that 
commerce  which  concerns  more  states  than  one.  •  •  •  •  The 
completely  internal  commerce  of  a  state  may  be  considered 
aa  reserved  to  the  state  itsell"  We  understand  this  great 
case  to  distinctiy  recognise  the  absolute  power  and  control  of 
the  state  up<m  subjects  within  its  territorial  jurisdiction  which 
are  not  articles  of  foreign  or  interstate  commerce. 

The  case  of  Cce  v.  Erroly  116  U.  S.  517,  decides  an  import 
tant  principle  as  to  the  right  of  the  state  to  tax  its  products, 
although  the  owner  may  intend  them  for  exportation,  and 
although  they  may  be  in  process  of  preparation  for  export*- 
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tloD  at  {h«  time  of  the  MfleMment  of  the  tax;  hot  Che 
important  in  the  present  connection  in  determining  thai 
**  there  must  be  a  time  when  they  [the  prodocts]  ceagcd  ta 
be  governed  exclnuyelj  by  the  domeetio  law,  and  beg^n  to 
be  governed  and  protected  by  the  national  law  of  commercial 
legislation^*  quoting  from  the  case  of  37U  Danid  BaU^  10 
WalL  666,  as  follows:  ^  Whenever  a  commodity  has  begun  to 
move  as  an  article  of  trade  from  one  state  to  another,  com- 
merce in  that  commodity  between  the  states  has  commenced." 
But  that  movement, says  the  courts  ''does  not  begin  until  the 
article  has  been  shipped  at  started  for  transportation  from 
one  state  to  another.''  Carrying  it  from  the  farm  or  forest 
to  the  depot  is  only  an  interior  movement  of  the  property, 
and  although  it  may  be  for  the  purpose  of  exportation,  thia  ia 
no  part  of  the  exportion  itselt 

If  the  statute  of  Alabama  under  consideration  mOitates 
^^^  against  any  of  these  well-established  principles,  in  regard 
to  interstate  commerce,  it  must  yield  to  the  dominant  suprem- 
acy of  the  federal  constitution.  We  do  not  understand  the 
power  vested  in  Congress  to  regulate  interstate  commerce 
gives  it  power  over  domestic  commerce,  or  authorises  it  to 
regulate  the  commerce  between  the  citizens  of  the  same  state, 
or  different  parts  of  the  same  state.  This  power  belongs  to  the 
several  states,  and  is  exclusive  of  the  power  of  Congress.  If 
the  state  of  Alabama  should  attempt  by  legislation  to  tax  or 
burden  or  restrict  the  shipment  of  oysters  from  the  state  of 
Mississippi  or  other  states,  such  legislation  would  be  uncon- 
stitutional; or,  if  the  state  of  Alabama  shoiild  attempt  to  im- 
pose similar  or  other  conditions  upon  the  shipment  of  any 
articles  of  interstate  commerce  from  this  state  to  another 
state,  that  would  be  an  interference  with  the  law  of  interstate 
commerce,  which  power  alone  is  vested  in  Congress.  To  oon- 
stitute  interstate  commerce,  however,  as  Ve  have  said,  there 
must  be  an  article  or  commodity  the  subject  of  commeroe  and 
destined  to  pass  from  one  state  to  another. 

These  authorities  do  not  militate  against^  but  reoogniae  the 
power  of,  the  state  to  confine  the  use  of  the  oyster  to  ite  own 
citisens,  and  to  regulate  its  shipment  and  disposition  within 
its  borders  for  their  use.  This  would  be  domestio  commeroe, 
as  distinguished  from  interstate  commerce.  Neither  do  we 
understand  the  power  of  Congress  to  regulate  interstate  com- 
merce in  any  way  interferes  with  or  restricts  the  right  of  the 
state  to  prohibit  its  own  property,  to  which  it  has  an  exclu- 
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•ive  UQ^  from  baooming  an  arliele  or  oommodltj  of  intenUto 
eommeroa. 

In  thoMino  linemaj  bo  oitod  tho  ease  of  ilnMriflaii  J?sprMi 
Co.  ▼.  P€opU,  188  DL  649;  28  Am.  Si.  Bap.  641.  TIm  sUinto 
of  Illinois  for  tho  protection  of  game  permitted  the  killing  of 
Sttmebirds  for  two  months  in  the  year.  The  statate  forbade 
the  sale  of  the  garae*bird8  at  any  time,  and  made  it  nnlawful^ 
under  a  penalty,  for  any  carrier  or  corporation  knowingly  to 
receive  and  transport  or  convey  them  beyond  the  state  for 
Bale.  Under  the  act,  at  the  proper  time,  a  pers(m  was  per- 
mitted to  kill  game  for  his  own  use,  hot  not  to  go  upon  the 
market  as  an  article  of  commerce.  The  constitutionality  of 
the  act  was  upheld,  the  court  declaring  ^  the  ownership  was  in 
the  people  of  the  state.  This  being  so,  it  necessarily  follows 
that  the  legislature  had  the  right  to  permit  persons  to  kill  or 
take  game  upon  such  terms  and  conditions  as  its  wisdom 
might  dictate,  and  that  the  person  killing  game  might  have 
such  property  interest  in  it,  and  such  only,  as  ^**  the  legis- 
lature  might  confer.  The  legislature  never  conferred  an  abso* 
late  property  in  quail  upon  the  person  who  might  kill. the 
same."  It  was  held  that  the  discretion  of  the  legislature  in 
making  rules  and  regulations  for  the  preservation  and  protee* 
tion  of  the  game-birds  was  not  subject  to  judicial  control. 

The  property  rights  of  the  oysters  being  in  the  state  ezcliH 
aiyely,  and  the  legislature  having  full  authority  to  prohibit  it 
from  becoming  an  article  of  interstate  commerce,  and  to  re* 
serve  the  oysters  for  the  sole  use  of  its  own  citisens,  and  to 
regolate  the  sale  between  its  own  citizens  and  between  differ- 
ent parts  of  the  state;  the  question  arises,  when  does  the 
oyster,  under  the  statute,  become  an  article  of  interstate  com* 
meroe,  and  what  provision  of  the  statute  attempts  to  burden, 
restrict,  or  control  it  after  it  has  this  character.  The  first 
seetion  explicitly  declares,  tiiat  ^  the  title  and  property  in  all 
oysters  in  the  waters  of  this  state  .  •  •  •  shall  be  divested  in 
manner  or  form  as  herein  authorised  and  provided."  That 
this  is  a  Valid  enactment,  under  the  principles  of  law  declared 
in  many  of  the  foregoing  decisions,  cannot  be  questioned. 
The  second  section  gives  a  license  to  resident  oitisens  to  cateh 
and  take  oysters  the  property  of  the  state,  and  further  enacts 
that  **  no  person  or  persons,  not  a  resident  of  the  state  of  Ala- 
bama, is  or  shall  be  authorised  to  take  or  transport  any  such 
oysters  from,  in  or  through  any  of  the  waters  of  the  state  of 
Alabama;  and  it  is  unlawful  for  any  person,  whether  a  citizen 
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of  the  state  of  Alabama,  or  of  any  other  state  or  conatry,  to 
ship  beyond  the  limits  of  this  state  any  oysters  taken  from 
the  waters  of  his  state  while  the  same  are  in  the  shells;  pro- 
Tided  that,  between  the  middle  of  December  and  the  middle 
of  Jannary,  oysters  in  the  shell  may  be  shipped  in  barrels  by 
railroad  to  other  states,"  etc.    That  the  state  has  the  right  to 
license  its  own  citizens  to  catch  and  take  oysters,  and  to  deny 
to  citisens  of  another  state  the  right  to  take  and  transport 
them,  and  absolutely  to  prohibit  the  shipment  of  oysters  be- 
yond the  limits  of  the  state,  and  to  regulate  the  sale  of  them 
within  its  own  limits,  not  imposing  any  conditions  or  burdens 
or  restriction  upon  the  oyster  as  a  commodity  after  it  has  en- 
tered another  state,  or  after  it  may  be  legally  delivered  in 
this  state  for  exportation  to  a  common  carrier  or  ways  by 
which  interstate  commerce  is  effected,  we  think  is  clearly  es- 
tablished by  the  following  authorities:  Haney  ▼•  CompUm^  88 
N.  J.  L.  622;  The  Daniel  Ball,  10  Wall.  657;  Coe  ▼.  Errol,  116 
U.  8. 617:  Gihbom  ▼.  Ogden,  9  Wheat  1 ;  McCready  ▼.  Virgima^ 
94  U.  8.  891;  i«^  Kidd  v.  Pearson,  128  U.  8.  1;  Reading  eU. 
R.  R.  Co.  ▼.  Pennsylvania,  15  Wall.  250-252. 

If  the  state  has  the  power  to  prohibit  the  exportation  of 
its  oysters  absolutely,  a  fortiori,  it  may  limit  the  shipment  ot 
such  oysters  to  such  as  may  have  been  shelled.  If  the  legis- 
lature sees  proper,  as  a  means  to  prevent  the  exhaustion  of  its 
oyster-beds,  to  grant  to  the  takers,  who  can  only  be  resident 
citizens  of  the  state,  or  their  grantees  within  the  state,  such  a 
qualified  property  right  in  the  oyster  as  will  permit  its  expor- 
tation only  after  it  is  shelled,  where  is  the  authority  to  judi- 
cially control  this  discretion,  or  what  principle  of  the  interstate 
commerce  law  is  violated  by  such  an  enactment?  The  oyster 
is  the  absolute  property  of  the  state.  The  state  certainly  has 
the  power  to  prevent  its  becoming  an  article  of  interstate 
commerce.  Until  it  becomes  an  article  of  interstate  com- 
merce. Congress  has  no  authority  or  control  in  the  premises. 
The  state,  by  the  statute  itself,  expressly  retains  the  title  to 
the  oysters,  and  prohibits  their  shipment  beyond  the  state 
until  shelled.  Only  after  it  is  shelled  does  the  state  relin- 
quish  its  title,  and  the  grantee  previously  having  but  a  qual- 
ified interest,  becomes  the  absolute  owner,  and  the  oyster  may 
then  become  an  article  of  interstate  commerce.  When  shelled, 
and  the  state  has  parted  with  its  property  rights,  the  state  no 
longer  interferes  with  the  article.  The  owner  ships  it  wherever 
he  pleases,  and  by  whatsoever  transportation  he  prefers. 
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The  statute  nowhere  interferes  with  or  obstructs  the  sailing 
of  the  vessels.  They  can  come  and  go  when  and  whitherso- 
ever those  in  control  see  proper;  but  this  did  not  authoriie 
them  to  subvert  the  soil  of  Alabama,  and  to  transport  in  Sep* 
tember  oysters  in  the  shells  from  the  reefs  of  Alabama'to  other 
Btjites.     The  statute  expressly  prohibited  it. 

The  vice  in  the  argument  of  the  defendant's  counsel  is  in 
assuming  that  the  oyster  in  the  shell  was  an  article  of  com- 
merce, when  in  fact  the  taker,  who  could  only  be  a  citizen  of 
the  state,  as  we  have  seen,  had  but  a  qualified  interest  in  the 
oyster,  and  which  he  could  dispose  of  only  in  the  state.  It 
would  be  unsound  reasoning  to  hold  that  the  state  could  priy 
hibit  absolutely  the  taking  of  its  oysters,  or  confine  the  nee  of 
them  exclusively  to  its  own  citizens,  and  yet  could  not  pre- 
vent the  taker  from  shipping  them  beyond  the  limits  of  the 
state.  If  the  statute  had  undertaken  to  invest  the  taker,  or 
hia  grantee,  with  a  full  and  absolute  property  right  and  title 
to  the  oyster  in  the  shell,  so  as  to  ^®*  invest  him  with  tho 
power  to  convert  it  into  an  article  of  commerce,  and  had  then 
undertaken  to  prevent  its  shipment,  or  burden  its  shipment 
with  a  taX|  a  different  question  might  arise.  That  is  not  the 
case  here.  The  state  carefully  guards  against  this  condition^ 
and  it  is  only  after  being  shelled  can  it  be  said  that  the  ojst«r 
has  become  an  article  of  interstate  commerce. 

These  conclusions  are  fully  sustained  bj  the  reasonings  and 
principles  declared  in  the  case  of  Kidd  v.  Peanan^  128  U.  8* 
1,  in  which  Mr.  Justice  Liamar  discusses  at  length  and  with 
great  clearness  the  doctrine  of  interstate  commerce,  and  the 
application  of  the  principles  stated  in  Qil>b<m9  T.  Ogden^  9 
Wheat  1,  and  Coe  v.  Errol^  116  U.  8.  617,  and  other  oaase 
cited  above. 

The  policy  of  the  legislature  in  making  provision  to  keep 
the  shells  within  the  state  might  be  baeed  upon  many  consid* 
erations.  However,  this  court  is  not  called  upon  to  adjudicate 
upon  the  policy  of  the  legislature,  and  we  will  not  consider 
this  view  further  than  to  make  the  following  citations  from 
section  6,  volume  2,  United  States  Commission  of  Fish  and 
Fisheries,  664:  ^Besides,  being  useful  for  making  roads, 
streets,  filling  wharves  and  lowlands,  and  making  lime,  the 
shells  are  of  great  utility  as  stools  for  new  oyster-beds,  aa  eai* 
periments  beginning  fifty  years  ago  have  demonstrated.  •  •  •  • 
Theee  and  other  minor  utilizationa  aie  disappearing,  howoTeri 
along  the  northern  eoaat^  through  the  increased  Tidue  of  the 
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shans  to  spread  on  the  bottom  fsr  the  foandatioii  of  new  ool- 
onies,  oe  has  been  explained;  and  befinro  long,  no  doubt^ 
nearly  all  the  shells  accamnlaled  will  be  saved  bj  planten 
for  this  parpose,  as  a  better  economy  than  to  sell  thenu" 

When  tested  by  the  rule  declared  in  BaUmUyne  v.  IPidbr* 
fftam,  76  Ala.  633,  the  statate  is  not  obnoxious  to  the  objeo- 
tion  that  it  contains  subjects  not  clearly  expressed  in  the  titku 
The  rule  as  there  held  is,  that  it  is  "^  sufficient  if  they  [Urn 
subjects]  are  all  referable  and  cognate  to  the  subjoot  «s- 
pressed ''  in  the  title. 

Our  conclusion  is  that  the  act  is  no*  nnoonstitntlonal,  and 
that  the  court  erred  in  its  judgments 

Reversed  and  remanded. 


Game  Laws.— Th«  ownenhip  of  guw  ii  la  &•  peopU  off  Mm  tlaK 
the  legiilatnr*  may  withhold  from  or  grant  to  indiTidoali  tho  right  to  h«Bt 
and  kill  game,  or  qualify  and  restriot  that  right,  aa,  in  its  opinion,  will  beak 
•nbeerre  the  public  welfare:  Amtrieam  Buprtm  (kk  t.  Pempk^  133  lU.  SiO;  83 
▲m.  St.  Rep.  641,  and  note  with  the  eaaee  diacaeiing  the  right  of  propeitj 
in  animals /era  nalurm*  For  a  disonanon  of  the  right  of  property  in  oyatera 
■ee  the  note  to  Wheatiey  t.  Harris,  70  Am.  I>ea  261. 

8TATUTI8 — Subject  Bxprksskd  m  Ttflb.— The  title  of  a  statute  and  tha 
act  itself  must  oorreepond,  not  literally,  bat  snbstantiallyt  JToeon  tie.  A  E* 
Ch,  ▼.  OOmon,  86  Oa.  1;  21  Am.  St  Rep.  136,  and  note.  See  also  BMr  t. 
Siate,  90  Ga.  326;  36  Am.  St.  Rep.  206,  and  note;  noU  to  Hromek  ▼.  PtofU, 
28  Am.  St  Rep.  663^  and  tha  extended  noU  to  Nmtmimf  t.  i>«ryM^  2S 
Am.  Rep.  239. 

iBTBRffTATB  CoMMiROi— Wbat  Ia.->For  a  thorongh  diaousaion  of  lUi 
•abject^  iee  tha  monographio  note  to  PtopU  ▼•  Wtmgk^  27  Am.  St  Bap.  S6Ql 
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gaui  ev  OHATTaiA— FAnvms  ot  Titlb  as  Dsmm.^Tha  purohaaar  of 
aonal  property  in  undisturbed  possession  oanuot  reooTer  damagaa  in  aa 
aetioB  on  an  implied  warranty  of  titla^  nor  aat  «p  want  of  title  in  Ida 
Tandor  aa  a  defenaa  to  an  action  for  tha  pnrahaaa  aMinay,  alihoagli  ha 
afiiBia  to  rasoind,  in  tha  abaenoa  of  frandnlant  rapraiantatieiiB  mada  \s$ 
tha  Tandor  in  regard  to  the  title. 

AcTTOBr  to  recover  two  hundred  dollars  for  personal  ptop- 
eity  sold  by  plaintifTs  to  defendants.  The  defendants  an- 
swered that  the  sum  sued  for  was  the  amount  unpaid  for  a 
stationary  engine  and  mill  rocks  purchased  bj  them  for  three 
hundred  dollarSi  one  hundred  dollars  of  which  had  been  paidi 
The  defendants  also  alleged  that  subsequently  to  such  pur- 
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chase  and  payment,  they  discovered  that  plaintiffa  had  no 
title  to  the  engine,  but  before  making  this  disoorery  they  had 
made  valnable  improvements  thereto;  that  they  then  offeredt 
and  still  offer,  to  rescind  their  purchase  by  returning  the 
property  upon  the  payment  to  them  ot  the  one  hundred  dol* 
lars  and  the  value  of  the  improvementa  put  on  the  engine; 
that  the  plaintiffs  refused,  and  still  refuse,  to  accept  such 
offer,  and  that  they  represented  that  they  had  a  good  title  ie 
such  engine  at  the  time  of  the  purchase.  A  demurrer  to  the 
answer  was  sustained  in  the  court  bdow,  and  judgment  len- 
dered  for  the  plaintiffs.    The  defendants  appealed. 

DavU  and  HardUon^  for  the  appellants. 

L,  A.  Dobb8y  for  the  appelleee. 

**^  Walkeb,  J.  In  Ogbum  v.  Ogbum^  8  Port  126,  it  was 
held  that  the  vendee  of  personal  property  cannot,  while  hold* 
ing  poesesBion  thereof,  defend  against  an  action  for  the  pur* 
chase  money  by  proof  of  want  of  title  in  the  vendor.  In  the 
coarse  of  the  opinion  in  that  case  it  was  said:  **  We  think  no 
defense  can  be  made  to  an  action  for  the  purchase  money 
when  the  facts  relied  upon  to  make  it  would  not,  if  the  par- 
ties were  changed  and  the  money  had  been  paid,  enable  the 
Tendee  to  recover  it  back  for  the  breach  of  the  warranty  of 
title."  The  defendants  would  not  be  entitled  to  such  recov- 
ery on  the  facts  stated  in  their  second  plea.  In  an  action  by 
a  vendee  of  personal  property  against  his  vendor,  for  a  breach 
of  warranty  of  title,  only  damages  for  actual  loss  can  be  re- 
covered. The  plaintiff  in  such  an  action  must  not  only  estab- 
lish that  his  vendor  is  without  title  to  the  property  sold,  and 
that  another  is  the  true  owner,  but  also  that  he  has  restored 
the  property  to  such  owner;  that  it  has  been  taken  from  him 
under  compulsory  proceedings,  or  that  he  has  parted  with 
money  or  property  in  consequence  of  a  judgment  obtained 
against  him,  or  voluntarily  in  answer  to  a  claim  made  for 
the  property:  (ySrien  v.  JotiM,  91  N.  Y.  198.  In  HarrU  v. 
Boviandf  28  Ala.  644,  the  property  sold  had  been  recovered 
on  the  adverse  title.  No  such  state  of  facts  is  shown  by  the 
second  plea  in  this  case.  It  is  not  averred  that  the  defend- 
ants have  in  any  way  been  disturbed  in  their  possession  of 
the  property.  If  that  possession  temains  undisturbed,  their 
tide  will  be  perfected  by  lapse  of  time.  If  a  paramount  title 
is  asserted,  the  plaintiffs  may  settle  with  the  adverse  claim- 
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ant,  or  tbay  will  be  answerable  in  damages  on  their  warrantj 
of  title,  if  the  defendants  shall  be  required  to  deliyer  op  the 
property  in  response  to  a  claim  by  one  who  may  proTe  to  be 
the  tme  owner.  So  long  as  the  vendee  of  personal  property 
remains  in  ondistarbed  possession,  he  eannot  reooyer  dam- 
ages in  an  action  on  an  implied  warranty  of  title,  or  set  ap 
want  of  title  in  his  Tendor  as  a  defense  to  an  action  for  tho 
purchase  money,  unless  there  were  fraudulent  representatiooa 
made  by  the  Tender  in  regard  to  the  title.  Such  a  vendee  in 
peaceable  posBession  has  nothing  substantial  to  complain  of 
in  the  fact  that  his  vendor  was  not  the  true  owner  of  the 
property.  When  nothing  more  is  shown  than  that  he  may 
suffer  loss  in  the  future,  in  consequence  of  the  outstanding 
claim  to  the  property,  he  must  rely  upon  his  warranty,  and 
he  cannot  sue  ^*^  thereon  until  he  has  suffered  damage  bo> 
oause  of  its  breach:  Coie  v.  Hall^  24  Wend.  102;  85  Am.  Dee. 
805,  and  note;  Sumner  v.  (7ray,  4  Ark.  467;  88  Am.  Dea  39; 
Burt  y.  Dewey,  40  N.  Y.  282;  100  Am.  Dec.  482,  and  note;  2 
Benjamin  on  Sales  (Corbin's  ed.),  sees.  948  and  1847,  and 
notes.  There  was  no  error  in  sustaining  the  demurrer  to  the 
second  plea. 

Affirmed.  ^»«. 

Salbs— FAnvai  ov  Trrui  as  DmiiBi  to  Snxsali  Aonev  tea  Pana 
▲  parohaser  of  goodi  oanoot  set  up  hia  Ttndor't  want  of  iiilo  M  s  dofooao 
to  aa  action  for  the  prico,  if  the  true  owner  has  not  recovered  the  property, 
nnleaa  the  vendor  frandnlently  repreaented  himaelf  to  be  the  owner,  knowing 
auoh  representation  to  be  falae:  Com  v.  ffcUl^  24  Wend.  102;  35  Am.  Dec  005^ 
and  note;  Sumner  t.  Chay,  4  Ark.  467;  88  Am.  Dec  39.  In  an  aetm  for 
the  price  of  gooda  acid  and  deliyered,  the  defendant  cannot  aToid  payment 
on  ^e  ground  that  the  aale  waa  in  fraud  of  the  aeller'a  ereditoia:  Oary  ▼. 
Jacobaon,  65  Miss.  204;  30  Am.  Rep.  514,  and  extended  note  Bnt  in  anch 
an  action  it  is  a  valid  defense  that  the  purchaser  discovered  after  tho  eale 
that  the  Tendor  had  no  title;  and  being  threatened  with  anit  by  tho  tme 
owner,  paid  him  the  price,  the  vendor  being  inaolvents  IMJUmr  t.  Mtmrn, 
n  Mo.  677;  Se  Am.  Rep.  541. 
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BOKMnAJML— OdWTXTAJIOl  OV  HomTBAO  BT  HUBBAn  10  Wvi^  BMIpltd 

bj  lMr»  ii  an  aHmiatioB  of  ih«  pnmiaat  in  tiM  taiiM  of  pMttBf  Ifao  lofid 
tiftio  u>  kor,  bat  io  not  aa  alionmtioa  of  tbo  hamootoBd  ozompkioot  daoo 
Unft  doio  not  tlMnby  pMi  from  kho  haobvid,  tho  wif%  or  tho  Uadijt 
hat  Ifao  load  still  roouins  tfaoir  bomeotoBd  in  oyorj  OMontiol  qnnlity  ^^ 
Bttrilmta^  and  oannot  bo  takoa  nndor  oxoootioa,  nor  again  oooToyod  witb* 
o«t  tho  Tcdontary  oooiont  and  ngnatoro  of  both  bnifaaad  aad  wifou 

AcnoBT  bj  Bernheimer  against  Tamer  and  wife  to  reoovar 
a  hoase  and  lot^  The  plaintiff  claioQed  the  land  aa  a  par* 
ehaaer  at  an  exeention  sale  against  said  Turner.  The  defend* 
anta  claimed  the  premises  as  their  homestead,  and  Mrs.  Tamer 
claimed  them  as  her  own  bj  Tirtae  of  a  deed  executed  by  her 
hasband  to  her  prior  to  the  rendition  of  the  judgment  under 
which  such  execution  sale  was  had.  At  the  trial  defendants 
<iffered  this  deed  in  evidence,  and  also  offered  to  show  that 
Turner  owned  the  land  and  occupied  it  together  with  his 
Camilj  as  a  homestead  at  the  time  of  the  levy  of  snch  exe* 
cation.  The  court  excluded  such  evidence  on  objection  by 
plaintiff,  and  defendants  excepted.  The  court  also  instructed 
the  jury  to  find  for  the  plaintiff  against  the  objection  and 
exception  of  defendants.  Judgment  for  plaintiff  and  defend* 
ants  appealed. 

B.  B.  Boofie^  for  the  appellants. 

FiUaru^  Tarrey  and  Hanaw^  for  the  appellee. 

*^  McClbllan,  J.  The  fate  of  this  appeal  depends  en- 
tirely upon  whether  the  husband  can  convey  lands  which 
constitute  the  family  homestead  to  the  wife,  the  deed  to  that 
end  being  executed  by  himself  alone,  but  delivered  to  and 
accepted  by  her. 

Both  the  organic  and  the  statute  law  of  Alabama  declare 
that  no  alienation  of  the  homestead  shall  be  valid  without  the 
voluntary  signature  and  assent  of  the  wife  to  the  instrument 
intended  to  have  that  effect  The  ^*  Married  Woman's  Law** 
of  1887  removed  the  legal  disabilities  theretofore  existing  be- 
tween husband  and  wife  to  the  extent,  among  others,  of  ena- 
bling the  husband  generally  to  sell  and  convey  lands  to  the 
wife;  but  it  has  never  been  supposed,  and  is  not,  we  appro* 
hand,  the  law,  that  the  statute  changed  in  any  way  pre-existing 
requirements  in  respect  of  the  alienation  of  the  homestead, 
further  than  this,  that  if  before  its  passage  the  husband  might 
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haye  oonvajad  an  equitable  title  in  the  homestead  to  the  wifii, 
he  may  now  conTejr  the  legal  title.  So  that  the  question  is 
not  really  at  all  affected  by  the  Act  of  1887;  and  it  eomea 
back  to  this:  Is  snoh  a  conveyance  an  alienation  of  the  home- 
stead within  the  meaning  of  section  2,  article  10,  of  the  con- 
stitntion,  and  section  2608  of  the  code?  If  it  is,  it  cannot  be 
effective  now  any  more  than  before  the  passage  of  the  Aet  of 
1887;  if  it  is  not,  it  would  have  been  as  effectual  in  equity 
before  that  act  as  it  would  be  now  at  law.  And  if  the  hus- 
band may  convey  land  constituting  the  homestead  to  the 
wife,  his  deed  for  that  purpose  cannot  be  joined  in  by  the 
wife — that  is,  her  joinder  therein  would  add  nothing  to  its 
effect,  since  she  cannot  be  both  grantor  and  grantee  in  the 
same  instrument:  Trawick  v.  Davis^  86  Ala.  842. 

It  is  manifest,  of  course,  that  the  requirement  of  the  wife's 
voluntary  signature  and  assent  to  any  alienation  of  the  home* 
stand  is  for  the  protection  of  the  wife,  to  secure  to  her  a  home 
of  which  she  cannot  be  deprived  except  through  her  own  free 
act.  As  is  said  by  Judge  Thompson:  *'The  policy  of  thoee 
statutes  which  restrain  the  alienation  of  the  homestead  with- 
out the  wife  joining  in  the  deed  is  to  protect  the  wife,  and  to 
enable  her  to  protect  the  family,  in  the  *^^  possession  and 
enjoyment  of  a  homestead,  after  one  has  been  acquired  by  the 
husband.''  It  is  not  perceived  how  this  policy  of  the  law 
could  be  in  any  degree  thwarted  by  upholding  the  husband's 
conveyance  of  the  homestead  land  to  the  wife.  It  is  still  her 
homestead,  and  still  incapable  of  passing  from  her  and  the 
family  without  her  voluntary  signature  and  assent  to  the  in- 
strument operating  the  alienation.  She  and  the  family  are 
as  fully  protected  before  as  after  such  conveyance,  and  no 
violence  is  done  to  any  purpose  of  the  law  respecting  her  and 
her  children  by  according  validity  and  giving  force  to  such  a 
conveyance.  Not  only  so,  but  the  premises  are  still  as  much 
the  homestead  of  the  husband — he  has  the  same  right  of  occu- 
pancy and  enjoyment — as  before  the  execution  of  the  convey- 
ance; and  this  right  cannot  be  taken  away  from  him — the 
wife  cannot  convey  the  land — without  his  voluntary  assent 
and  signature.  And  this  is  true  whether  he  be  regarded  as 
still  having  a  special  property  in  the  land,  by  reason  of  its 
homestead  character,  or  whether  it  be  considered  that  the 
land  belongs  absolutely  to  the  wife;  since,  even  in  the  latter 
case,  there  could  be  no  alienation  of  it  by  her  without  his 
assent  and  ooncurrence,  he  l)eing  eui  jurU  and  a  resident  of 
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the  state,  manifested  by  his  jmning  in  tbe  alienation  in  the 
mode  prescribed  hj  law  for  the  execution  of  conveyances  of 
land:  Code,  sec  2348.  It  woald  seem  then  in  all  reason  that 
a  conTeyance  of  homestead  premises  by  the  husband  to  tbe 
wife,  while  having  effect  as  an  alienation  of  the  land  in  the 
sense  of  passing  the  legal  title  to  her,  is  yet  not  an  alienation 
of  the  homestead,  since  that  does  not  thereby  pass  either  from 
the  husband,  the  wife,  or  the  family,  but  is  still  in  every 
essential  quality  and  attribute  with  respect  to  possession, 
enjoyment,  and  all  the  rights  necessary  to  ita  protection  as 
exempted  property,  the  homestead  alike  of  the  husband,  the 
wife,  and  their  children.  And  so  it  is  said  further  by  the 
eminent  author  quoted  above,  that  laws  requiring  the  volun- 
tary assent  and  signature  of  the  wife  to  an  alienation  of 
the  homestead,  ^*are  not  intended  to  interpose  obstacles  in  the 
way  of  a  conveyance  of  tbe  homestead  to  the  wife,  or  to  the 
wife  and  children,  with  the  consent  and  approval  of  the  wife, 
whatever  may  be  the  form  of  such  conveyance'^  Thompson 
on  Homesteads  and  Exemptions,  sec  478.  And  the  adjudged 
cases  fully  support  not  only  this  text,  but  the  conclusion  we 
have  arrived  at,  that  such  a  convevanoe  is  not  an  alienation 
of  the  homestead  within  the  meaning  of  the  constitution  and 
statutes  of  Alabama,  but  is  valid  for  the  purpose  of  passing 
**'  the  legal  title  of  the  land  into  the  wife,  subject  to  all  pre- 
existing  homestead  rights,  without  the  voluntary  signature 
and  assent  of  the  wife:  Harsh  v.  Oriffin^  72  Iowa,  608;  BurkeU 
▼.  Burleii,  78  CaL  810;  12  Am.  St.  Rep.  68;  Riehl  v.  Bingen- 
heimer,  28  Wis.  84;  Baine$  v.  Baler,  60  Tex.  140;  Ruoh$  t. 
Hooke,  3  Lea,  302;  31  Am.  Rep.  642;  Spoon  v.  Van  Fewsis  6S 
Iowa,  494. 

The  rulings  of  the  trial  couH  to  whieh  exoeptions  were 
reserved,  were  made,  are  attempted  to  be  sustained  here,  and 
could  be  sustained,  only  on  the  theory  of  tbe  invalidity  af 
Turner's  deed  to  his  wife.  Thai  theoiy  being  ontenable^  eaoh 
of  those  rulings,  it  follows,  was  erroneous. 

The  judgment  of  the  drcuit  court  is  therefore  revened^  and 
the  cause  remanded* 


HmnsnAJ^— OowarAHOi  ar  HvssAan  vo  Wm:— A  Inubsad 

T^y  their  bemcstoad  to  hb  wif«  witboat  her  Jotning  in  the  deed,  ead  the 

•ODTeyeiiee  wfll  Test  her  with  title  in  fee  and  in  MTendtj  to  the  pcoperty, 

UitdoeeBototherwiMeibotitehoneiteedehaieeterx  Bmrim  r.  BrnktU,  T§ 

Od.  810;  18  Am.  St.  Bep.  58,  ead  note.    Where  a  wile  bee  filed  a 

■teed  upon  the  separata  property  of  the  hsebsad,  a  deed  of  the  lead  sal 
▲x.  St.  Bbp.,  Vox.  XXJCVL  -14 
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qnantly  •zeented  by  lh«  hasband  to  Iba  wife  oparmtM  to  vwt  the  UpA  tttto 

in  the  wife  m  her  teparate  property,  Init  dow  not  oonstLtnta  an  abandon 

mcnt  of  tho  homeataadt  MttaU  <ifLambt  95  OaL  807.    A  wlfo  doM  not  alloet 

Imt  homaataad  right  by  taking  n  dead  of  tho  honiaataod 

withont  oonsidaratioov  and  anoh  oonToyaaoo  eannot  bo 

off  oroditont  Bigg$  t.  SierUng^  60  Mich.  MS;  1  Am.  8t  Bifw  »i;  McPkm 

r.  (TMomrti,  10  CU.  801|  S  Am.  8t.  Bop.  679^  awl  notai 


Saint  t;.  Whbblhb  and  Wilson  Mfq.  Gompaht. 

p>  amuaw  A,  aaa.] 

SvBiVT  AMB  QvAMAHTom— DivysmiMOB  BsTWKni.->A  onrety  ia  ono  who 
mndertakea  to  pay  at  all  oTonta  if  the  prinoipal  doao  not;  n  gnamntor 
nndertakea  to  pay  only  if  tho  debtor  cannot  The  first  ia  nn  inanier  of 
the  debt;  the  latter  an  insurer  only  of  the  aolTenoy  or  ability  of  tibo 
debtor  to  pay.  A  contract  of  soretyship  ia  the  joint  and  sBToral  oob> 
tract  of  the  prinoipal  and  anrety,  while  the  contract  of  a  gnarantor  in 
hie  own  aeparate  andertaking  in  which  the  principal  doea  not  Join. 

SvBlTTBKiP— JomT  CovTBAOT  Imdioatbs. — ^Thc  joint  exeontion  of  a  con- 
tract by  a  principal  and  another  operatea  to  exclude  the  idea  of  a  gnar^ 
anty,  and  ia  an  index  pointing  to  a  contract  of  suretyship. 

SvmiTTBBiP — CoMTRAOT  ov  What  OoNtiTi'iiii'w. — A  contract  under  asal 
signed  jointly  by  aoTeral  persons  by  which  they  ''guarantee"  and 
directly  obligate  themselres,  along  with  one  of  their  number^  to  pay, 
absolutely  and  wholly,  irrespectiTO  of  his  solvency  or  insolTency,  all 
damages  which  may  result  to  the  obligee  from  his  defjuilt^  and  by 
which  they  expressly  stipulate  that  the  obligee  need  not  exhaust  h^ 
remedies  against  their  principal  before  proceeding  against  thon^  is  a 
contract  of  suretyship  and  not  of  guaranty. 

OVAMAHTT— BiGBT  TO  Rbtokb.— An  undertaking  of  guaranty  ia  priaaarily 
an  offsr,  and  does  not  become  a  binding  obligation  until  it  is  accepted, 
and  notioe  of  acceptance  has  been  given  to  the  guarantor.  8uoh  ofler 
may  be  recalled  at  any  time  before  notice  of  acceptanoo. 

BomMmasr—CovTKAOV  ov  Whbn  Bboombs  Bin dimo.— A  oontraot  of  sorety* 
■hip  does  not  require  notioe  of  acceptance,  but  is  complete  and  binding 
OB  delivery.  After  deliveiy  one  of  the  obligora  cannot  revoke  it  unl— 
ho  has  expressly  reserved  the  right  of  revocation. 

BoBBTTaHip— Rblbabb  ov  Onb  SiTBBrr  OvBBATBi  TO  Rbuubb  Oihbb  Svbb- 
TIBS  on  the  same  contract  or  undertaking  only  to  tho  extent  off  hie  ali- 
quot share  of  the  whole  liability. 

gPBBTiaHiv— Dmchabob  ov  Subbtt  bt  Okabob  nr  Gobtbaot  Wrboov 
Hn  OoBaBBT. — Suretiea  under  a  oontract  for  the  faithful  performanoe 
of  certain  dutiea  by  their  principal  are  not  disohazged  from  all  liability 
by  reason  of  certain  parol  changea  made  in  the  original  oontraot  by  the 
obligee  and  the  principal  imposing  new  and  additional  dntiee  upco  the 
latter  after  tho  M>ligore  have  become  sureties,  and  without  their  knowU 
edge,  oonsent^  or  ratification,  unless  the  imposition  of  theee  new  dntise 
and  their  performance  by  the  principal  render  impoesible  or  materiallj 
kindw,  delay  or  impede  tho  proper  and  laithlal  perforinaneo  off  tho 
rioe  originally  undsrlakon. 
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BoRsrrsHip — ^DncBAaoi  ov  Smurr  bt  Chavob  m  Oovtbaot  Wi 

Hn  CoHSiaT.— fiuntiM  mn  not  diseliargad  by  a  ebange  in  Um  oontrMi 
between  the  prinoipal  and  the  obligee  ■■  to  the  anumnt  of  eompeniatioa 
9i  the  former,  nude  withoat  the  ooneent  or  knowledge  of  the  eozetie^ 
when  the  ■ettlement  between  the  pnrtiee  on  whieh  the  defanlt  of  the 
principel  ie  eecertatoed  ie  baaed  on  the  original  oontreet^  nor  are  enoh 
■oretiee  diacharged  by  reason  of  a  eabssqnent  parol  agreement  between 
principal  and  obligee^  without  their  knowledge  or  ooneent,  bj  which 
the  principal  ie  allowed  to  retain  his  compensation  ont  of  eoUeetione 
without  remitting  them  to  the  obligee  as  required  by  the  original  eon* 
tmet. 

BPKKrrsHir—IvouLOXircB  to  Pkimoipal  mm  DnoBAWii  op  Svrstt. — ^Mere 
indulgence  by  a  creditor  or  employer  to  the  principal  in  a  eontiacti  or 
a  new  agreement  to  give  him  further  time  to  pay  his  debt  or  make  gooci 
a  default,  if  not  supported  by  any  new  consideration,  does  not  disohaige 
the  snretiee  on  the  original  oontraet. 

SVXKnnBHIP^-COFCBALMSlIT    OF    PkIR0I7AL's    DnHONmT    AM    DnOBABOB 

or  SuBMTT, — In  caee  of  a  continuing  suretyship  for  the  honesty  of  a 
seiTant,  if  the  master  disoovers  that  the  servant  has  been  guilty  of  die* 
honesty  in  the  service,  and  if,  instead  of  dismissing  him,  he  oontinuee 
him  in  hie  employ  without  the  consent  of  the  surety,  express  or  implied, 
the  latter  ia  not  liable  for  any  loss  arising  from  the  diahoneety  of  the 
■errant  during  the  subsequent  sendee.  This  rule  applies  ■■  well  to  a 
private  corporation  as  an  employer  aa  to  an  individual,  when  its  agents 
in  the  discharge  of  his  duties,  disoovers  the  dishoneety  of  the  servant^ 
and,  having  authority,  fails  to  give  notice  of  such  dishoneety  to  the 
■nrety,  and  the  corporation  thereafter  retains  the  eerrant  in  its  employ. 

Action  hj  the  Wheeler  and  Wilson  Manufacturing  Com* 
pany,  a  corporation,  to  recover  the  sum  of  eight  hundred  dol- 
lars collected  for  it  by  R.  P.  Saint  while  employed  by  it  as  a 
collector,  which  sum  he  failed  to  pay  on  demand.  The  action 
was  founded  on  ,a  sealed  contract,  by  which  the  plaintiff 
agreed  to  employ  said  Saint  as  its  collector,  and  the  defend- 
ants R.  F.  Saint,  A.  J.  Crossthwaite,  C.  M.  Wright,  J.  F.  Hall, 
and  J.  R.  Spraggins  bound  themselves  in  the  sum  of  one  thou- 
sand dollars  for  the  faithful  performance  by  said  Saint  of  all 
duties  as  collector  for  plaintifEl  Judgment  for  the  plaintiff^ 
and  the  defendants  appealed. 

Kirt  and  Almofif  for  the  appellants. 

Jamet  Jackson^  and  Rovlhae  and  Naihan^  for  the  appellee. 

*Yi  HcClbllan,  J.  The  contract  sued  on  is  not  a  guar- 
anty, but  one  of  suretyship.  Crossthwaite  and  the  other  defend- 
ants, who  undertake  that  Saint  shall  f.iithfuUy  perform  ^liis 
contract  with  the  company,  are  sureties  of  Saint,  and  not  guar- 
antors. The  distinction  between  the  two  classes  of  under- 
takings is  often  shadowy,  and  often  not  observed  by  judges 
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and  text-writers;  but  that  there  is  a  snbetantive  distinction, 
involviDg    not    infrequently  important  consequences,  is,  of 
course,  not  to  be  doubted.    It  seems  to  lie  in  this:  that  when 
the  sponsors  for  another  assume  a  primary  and  direct  linbil- 
ity,  whether  conditional  or  not  in  the  sense  of  being  imniedi- 
ate  or  postponed  till  some  subsequent  occurrence,  to  the 
creditor,  they  are  sureties;    but  when  this  responsibility  is 
secondary  and  collateral  to  that  of  the  principal,  they  are 
guarantors.    Or,  as  otherwise  stated,  if  they  undertake  to  pay 
money,  or  do  any  other  act,  in  the  event  their  principal  fails 
therein,  they  are  sureties;  but,  if  they  assume  the  performance 
only  in  the  event  the  principal  is  unable  to  perform,  they  are 
guarantors.     Or,  yet  another  and  more  concise  statement:  a 
surety  is  one  who  undertakes  to  pay  if  the  debtor  do  not;  a 
guarantor,  if  the  debtor  cannot;  the  first  is  sponsor,  absolutely 
and  directly,  for  the  principal's  acts,  the  latter  only  for  the 
principal's  ability  '^'  to  do  the  act:  *'  the  one  is  the  insurer 
of  the  debt,  the  other  an  insurer  of  the  solvency  of  the  debtor." 
This  is  the  essential  diHtinction.    There  is  another  going  as 
well  to  its  form.     The  contract  of  suretyship  is  the  joint  and 
several  contract  of  the  principal  and  surety:   *^The  contract 
of  the  guarantor  in  his  own  separate  undertaking,  in  which 
the  principal  does  not  join."     Indeed,  it  has  been  held,  pre- 
termitting all  other  considerations,  that  no  contract  joined  in 
by  the  debtor  and  another  can  be  one  of  guaranty  on  the  part 
of  the  latter  {McMillan  v.  BxM'a  Head  Bank,  32  Ind.  II;  2  Am. 
Rep.  323;  10  Am.  Law  Reg.  435,  and  notes),  though  we  ap- 
prehend that  a  case  might  be  put  involving  only  secondary 
liability  on  the  sponsors,  though  the  undertaking  be  signed 
also  by  the  principal.    However  that  may  be,  it  is  certain  that 
in  most  cases  the  joint  execution  of  a  contract  by  the  prin- 
cipal and  another  operates  to  exclude  the  idea  of  a  guaranty, 
and  that  in  all  cases  such  fact  is  an  index  pointing  to  surety- 
ship.    See  Brandt  on  Suretyship  and  Guaranty,  sees.  1  and 
2;  9  Am.  &  Eng.  Ency.  of  Law,  p.  68;  Marberger  v.  Pott,  16 
Pa.  St.  9;  55  Am.  Dec.  479;  Allen  ▼.  Hubert,  49  Pa.  St.  259; 
Reigart  v.  White,  52  Pa.  St.  438;  Kramph  ▼.  Hatz^  52  Pa.  St. 
525;  Birdsall  v.  Heacock,  32  Ohio  St.  177;  30  Am.  Rep.  572; 
18  Am.  Law  Reg.  751,  and  notes;    Hartman  v.  Firet  Nat. 
Bank,  103  Pa.  St.  581;  CourtiB  v.  Dennis^  7  Met.  510;  Keame$ 
V.  Montgomery,  4  W.  Va.  29;    Walker  v.  Forbed,  26  Ala.  139; 
60  Am.  Dec.  4«9. 

Applying  these  principals  to  the  bond  sued  on,  the  con- 
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olosion  mvuBi  be  that  it  is  not  a  goaranty,  but  a  raretythip^ 
OD  the  part  of  Crossthwaite,  Wright,  Hall,  and  Spraggins»  It 
IB  not  their  eeparate  undertaking,  but  the  principal  alao 
executes  it.  While  they  employ  the  word  ^  guarantee,"  they 
directly  obligate  themselves  along  with  Saint  to  pay,  abeo* 
lately  and  wholly  irrespective  of  Saint's  solvency  or  insol- 
Tency,  all  damages  which  may  result  to  the  obligee  from  bis 
default.  Not  only  so,  but  they  expressly  stipulate  that  the 
oompany  need  not  exhaust  its  remedies  against  Saint  before 
proceeding  against  them.  It  is,  in  other  words,  and  in  short, 
a  primary  undertaking  on  their  part,  not  secondary  and  col* 
lateral,  to  pay  to  the  company  in  the  event  of  Saint's  failure, 
and  not  an  undertaking  to  pay  only  in  the  event  of  Saint's 
default  and  inability  to  pay.  They  are  sureties  of  Saint,  and 
not  his  guarantors,  and  their  rights  depend  upon  the  law  ap- 
plicable to  the  former  relation,  and  not  upon  the  law  con* 
trolling  the  latter. 

S.  One  of  the  important  differences  in  the  operation,  effect 
and  discharge  of  the  two  contracts  finds  illustration  in  this 
case.  The  undertaking  of  guaranty  in  a  case  like  this  is  *^* 
primarily  an  offer,  and  does  not  become  a  binding  obligation 
until  it  is  accepted,  and  notice  of  acceptanoe  has  been  given 
to  tiie  guarantor.  Till  this  has  been  done,  it  cannot  be  said 
that  there  has  been  that  meeting  of  the  minds  of  the  parties 
which  is  essential  to  all  contracts:  DavU  Sewing  Machins  Co. 
Y.  Siehardi,  116  U.  S.  624;  Walker  v.  Forbee,  26  Ala.  189;  60 
Am.  Deo.  489.  Being  thus  a  mere  offer,  it  may  be  recalled, 
as  of  course,  at  any  time  before  notice  of  acceptance.  Indeed, 
there  are  authorities  which  hold  that,  eren  after  acceptance 
and  notice  thereof,  the  guarantor  may  revoke  it  by  notioe  that 
he  will  be  no  longer  bound,  unless  he  has  reoeived  a  continu- 
ing or  independent  consideration  which  he  does  not  renounce, 
or  unless  the  guarantee  has  acted  upon  it  in  such  way  as  that 
revocation  would  be  inequitable  and  to  his  detriment;  and, 
in  eases  of  continuirig  guaranty,  the  effect  of  such  revocation 
is  to  confine  the  guarantor's  liability  to  past  transactions:  2 
Parsons  on  Contracts,  30;  Allan  v.  Kenning^  9  Bing.  618; 
Offard  T.  Davies,  12  Com.  B.,  N.  S.,  748;  TiedUer  t.  Ho/keimer, 
83ya.86. 

All  this  is  otherwise  with  respect  to  the  contract  of  surety. 
He  is  bound  originally  in  all  respects  upon  the  same  footing 
as  the  principal.  His  is  not  an  offer  depending  for  efficacy 
upon  acceptance,  but  an  absolute  contract  depending  fiir 
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•ffloaoy  upon  oompleta  execation,  and  iU  execution  is  com- 
pleted by  delivery.  From  that  moment  hie  liability  oontmaea 
until  discharged  in  accordance  with  stipulations  of  the  instm* 
ment,  or  by  some  unauthorised  act  or  omission  of  the  obligee 
violative  of  his  rights  under  the  instrument,  or  by  a  valid 
release.  Nothing  that  he  can  do  outside  of  the  letter  of  the 
bond  can  free  him  from  the  duties  and  liabilities  it  imposes. 
He  cannot  assert  the  right  to  revoke,  unless  the  right  la 
therein  nominated.  As  was  said  by  the  English  court,  *'  if  he 
desired  to  have  the  right  to  terminate  his  suretyship  oq 
notice,  he  should  have  so  specified  in  his  contract '':  Calvert 
V*  Oordon^  3  Man.  A  B.  124;  Brandt  on  Suretyship  and  Guar- 
anty, sees.  113,  114, 

8.  The  evidence  here  as  to  the  release  of  Crossthwaite  tends 
to  show  no  more  than  this:  that  after  the  bond  had  been  de* 
livered  to  plaintiff,  and  after  its  officers  had  advised  Saint 
that  they  were  ready  for  him  to  enter  on  the  discharge  of  his 
duties  under  the  contract  secured  by  the  bond,  he,  Cross- 
thwaite requested  plaintiff  to  take  his  name  off  the  paper.  No 
assent  to  this  request  is  shown,  but  only  an  inquiry  on  the 
part  of  plaintiff  as  to  Crossthwaite's  reasons  for  desiring  to  be 
released.  It  would  seem  that  the  court  itself  should  have 
decided  that  these  facts  did  not  release  Crossthwaite;  but  the 
question  *^^  appears  to  have  been  submitted  to  the  jury.  If 
this  submission,  or  any  of  the  instructions  accompanying  it^ 
was  erroneous,  no  injury  resulted  to  defendants,  since  the  jury 
determined  the  point  against  the  alleged  release,  as  the  court 
should  have  done,  assuming  it  to  have  been  a  question  of 
law.  On  the  other  hand,  if  it  were  a  question  for  the  jury,  it 
is  to  be  presumed  they  were  properly  instructed  as  to  the 
rules  of  law  which  should  guide  them  to  its  solution,  as  no 
exceptions  were  reserved  in  that  regard. 

4.  The  exceptions  which  were  reserved  on  this  part  of  the 
case  are  to  charges  given,  and  to  the  refusal  to  give  charges 
asked  by  defendants,  declaratory  of  the  effect  which  the 
discharge  of  Crossthwaite,  if  the  jury  found  he  had  been 
discharged,  would  have  upon  the  liability  of  his  cosureties. 
As  the  jury  found  expressly  that  he  had  not  been  discharged, 
these  exceptions  present  mere  abstractions  not  necessary  to 
be  decided.  We  have  no  doubt,  however,  but  thai  the  law  in 
this  respect  was  correctly  declared  by  the  court  to  be,  that 
the  release  of  Crossthwaite  operated  to  release  the  other  sure- 
ties only  to  the  extent  of  his  aliquot  share  of  the  liability: 
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Brandt  on  BuretysMp  and  Oaarantj,  sao.  888;  Burge  on 
Saretyabip,  886;  Klimsefumith  t.  KlingenamUh^  81  Pa.  St  460; 
£r  iMirte  Oi/onl,  6  Yes.  805;  Sdkoeik  ▼.  Jftfl^r,  10  Pa.  8t  401; 
Currier  t.  Aibr,  61  N.  H.  618;  Jimuam  t.  ObMfMf,  47  Ala. 
890. 

&  Tha  sureties  of  Saint  indatad  on  the  trial  below  that  Umj 
ipera  discharged  £rom  all  liability  on  the  bond  by  reason  of 
certain  alleged  changes  made  in  the  original  oontraet  between 
their  principal  and  the  company  by  the  parties  thereto,  after 
they  became  sureties  for  its  faith  fal  performance^  and  withont 
their  knowledge,  consent,  or  ratification.  It  is  not  pretended 
that  the  paper  writing  evidencing  this  contract  was  eter 
altered  in  any  respect,  bnt  that  its  terms  were  changed  by 
subsequent  parol  agreements,  in  the  following  respects,  among 
others  to  be  presently  considered:  1.  That  under  thia  con* 
tract,  which  constituted  Saint  a  collector  only  for  the  com- 
pany, he  was  instructed  and  required  to  take  up  and  resell 
sewing-machines,  when  he  found  the  notes  for  the  pnrchase 
money  of  the  same,  and  which  were  in  his  hands  for  coUeo* 
tion,  could  not  be  collected;  and,  2.  That  he  was  authorised 
to  discount  or  sell  the  notes  placed  in  his  hands  for  collection, 
when  the  same  could  not  be  otherwise  realised  upon.  Noth* 
ing  is  claimed  in  this  action  on  account  of  Saint's  misconduct 
in  reepect  of  any  property  thus  taken  up  or  resold,  or  of  any 
note  discounted  by  him,  or  with  respect  to  the  proceeds  of  any 
such  sale  <Mr  discount.  If  *^*  these  duties  were  such  as  usu- 
ally devolved  upon  a  collector  for  a  sewing-machine  company 
— as  to  which  there  is  no  evidence  in  this  record,  and  no 
necessity  for  any  under  the  present  complaint — it  may  be 
that  Saint's  sureties  would  be  responsible  for  their  faithful 
performance  on  his  part  to  the  same  extent  as  for  money  col* 
looted  on  notes  in  his  hands:  DetroU  Saw.  Bank  v.  Ziegier,  49 
Mich.  167;  43  Am.  Rep.  466. 

However  that  may  be,  the  fact  tiiat  they  were  imposed 
upon  him,  assuming  they  were  not  covered  by  his  contract^ 
and  hence  were  in  addition  to  those  assumed  by  the  other 
defendants,  cannot  relieve  his  sureties  from  liability  with  re- 
spect to  those  which  were  imposed  by  the  contract,  unless  the 
imposition  of  these  new  duties  and  their  performance  by  Saint 
rendered  impossible,  or  materially  hindered  or  impeded,  the 
proper  and  &ithful  performance  of  the  service  originally  un* 
dertaken.  There  is  no  evidence  here  that  these  new  and  ad* 
ditional  duties  interfered  with  the  collection  of  notes  placed 
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in  his  hands  for  that  purpose;  nor  is  any  claim  made  against 
his  sureties  on  account  of  any  failure  to  collect  such  notes. 
But  the  gravamen  of  the  action  is,  that  he  1.  Did  collect  these 
noteSy  and  converted  the  prooeeds  to  his  own  use;  or  2.  Thai 
he  failed  to  deliver  such  notes  to  the  company  on  the  tormina* 
tioo  of  his  employment  We  are  nnahle  to  conceiye  how  the 
fact  that  he  had  other  property  and  funds — machines  and  the 
proceeds  of  discounted  notes — in  his  possession,  oould  hafe 
hindered  or  impeded  him  in  the  accounting  for  funds  col- 
lected or  notes  remaining  in  his  hands,  or  could  in  any  degree 
have  conduced  to  his  conversion  of  such  funds  or  notes.  To 
the  contrary,  it  would  seem,  in  all  reason,  that  the  possession 
of  this  other  property  and  these  other  funds,  out  of  which  he 
might  have  met  the  necessities  which  presumably  induced  his 
malversations,  would  have  lessened  the  chances  of  misappro- 
priation of  the  funds  and  property  for  which  his  sureties  were 
responsible,  and  thus  have  lessened,  instead  of  increased^ 
their  exposure  to  liability.  We  are  very  clear  to  the  eonclo* 
don,  that  the  imposition  of  these  new  duties  not  covered  by 
the  contract  did  not  discharge  the  sureties  with  respect  to 
those  embraced  in  the  contract,  and  as  to  which  no  change, 
in  the  particulars  we  are  considering,  was  attempted:  Mayor 
e/  New  York  t.  KeUy,  98  N.  Y.  467;  60  Am.  Rep.  699;  Aopis 
T.  Fiioa,  86  N.  Y.  459;  98  Am.  Dec.  520;  Home  Life  Ins.  Co^ 
V.  PotUr,  4  Mo.  App.  594;  Commonwealth  v.  Holmee,  25  Gratt 
771;  Home  Savinge  Bank  t.  IVaubej  75  Mo.  199;  42  Am.  Rep. 
402;  Gaueeen  y.  Uniud  SuUee,  97  U.  8.  684;  Jonee  t.  United 
StaU$y  18  Wall.  662;  Ryan  ▼•  Morton,  65  Tex.  258;  Firet  Nat. 
Bank,  v.  <^*  OerkOj  68  Md.  449;  6  Am.  St  Rep.  453,  and 
note,  458;  Detroit  Sav.  Bant  t.  Ziegler,  49  Mich.  157;  43  Anu 
Rep.  456. 

6.  The  sureties  further  defended  on  the  ground  that  the 
contract  between  Saint  and  the  company  was  changed,  with- 
out their  knowledge  or  assent,  by  a  subsequent  parol  agree- 
ment entered  into  by  their  principal  and  W^alls,  representing 
the  company,  whereby  Saint's  compensation  was  to  be  reduced 
from  fifty  dollars  per  month  to  nine  dollars  per  week.  There 
was  evidence  of  such  agreement,  but  none  that  it  was  sup- 
ported by  a  conEideration,  or  that  it  was  approved  by  plain- 
tiff. And  it  appears  from  other  evidence  that  all  of  Wall^e 
oontracts  were  subject  to  approval  or  rejection  by  other  offi- 
eers  of  the  corporation,  and  that  plaintiff  settled  with  Saint 
on  a  basis  as  to  compensation  of  fifty  dollars  per  month.    We 
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thinki  on  these  facts,  this  defense  is  without  merit:  Steele  ▼. 
Jtftlb,  68  Iowa,  406. 

Equally  antenable,  in  oar  opinion,  is  the  defense  which 
jxroceeds  on  the  ground  that  the  instruction  of  plaintiff  to 
Saint  to  retain  his  salary  aud  expenses  out  of  collections  made 
by  him  was  a  material  change  of  that  provision  of  the  eon- 
tract  which  reqnirad  him  to  remit  to  the  company,  on  the 
first  day  of  each  week,  the  amount  collected  up  to  that  day. 
The  contract  provided  for  Saint's  compensation  and  expenses, 
but  was  silent  as  to  the  manner  of  payment  The  method  of 
payment  thus  adopted  tended  to  decrease  the  risks  of  the 
sureties,  as  affording  less  occasion  for  conversion  by  Saint 
than  had  payments  to  him  been  made  only  at  the  end  of  eaeb 
month. 

7.  It  is  well  settled,  that  mere  indulgence  of  the  ereditor  to 
the  principal,  the  mere  forbearance  to  take  steps  to  enforce  a 
liability  upon  default,  or  even  an  understanding  between  them 
looking  to  payment  of  the  deficit  presently  due  at  some  time 
in  the  future,  which  does  not,  for  the  want  of  a  consideration 
to  support  it,  or  other  infirmity,  prevent  the  creditor  from  im- 
mediately demanding  payment,  will  not  discharge  the  surety. 
Hence,  what  took  place  between  Walls  and  Saint  in  February, 
1888,  in  regard  to  allowing  the  latter  further  time  to  make 
good  the  sum  he  had  theretofore  converted,  afforded  no  de- 
fense to  the  sureties  with  respect  to  the  sum  then  due:  8  Brick- 
ell's  Digest,  pu  716,  sees.  36-43;  9  Am;  A  Eng.  Bncy.  of  Law, 
p.  88,  n.  4;  Marrie  Canal  §te.  Co.  t.  Van  Voni,  21  N.  J.  L. 
100. 

8.  The  sureties,  however,  on  another  aspect  of  the  trans- 
action last  above  referred  to  between  Saint  and  Walls,  predi- 
cate a  defense  going  to  the  amount  of  their  liability.  They 
insist  that  Saint  was  at  that  time  a  defaulter  by  embezzle- 
ment; '^  that  Walls  knew  this  fact,  and,  without  giving  any 
notice  of  it  to  them,  he,  acting  for  the  company,  continued 
Saint  in  ite  employment,  and  committed  other  funds  to  him 
which  were  also  converted;  and  that  this  action  of  Walls  dis- 
charged them  from  all  liability  for  funds  thus  converted  after 
he  knew  of  Saint's  dishonesty.  The  general  principle,  here 
relied  on,  finds  abundant  support  in  the  authorities.  In  the 
leading  case  of  PhiUipe  ▼.  FaxaU,  L.  R.  7  Q.  B.  666,  the  propo- 
sition in  thus  stated  by  Quian,  J.:  *^  We  think  that  in  a  case 
of  continuing  guaranty  for  the  honesty  of  a  servant,  if  the 
master  discovers  that  the  servant  has  been  guilty  of  acte  of 


218      Baiiit  9.  Whkxlbb  amd  Wilsov  Mro.  Co.    [AlabAma, 

dishonesty  in  the  coune  of  the  service  to  which  the  gnanntf 
relates,  and  if,  instead  of  dismissing  the  servant,  as  he  maj 
do  at  once  and  without  notice,  he  chooses  to  continne  in  his 
employ  a  dishonest  senranti  without  the  knowledge  and  con* 
sent  of  the  surety,  express  or  implied,  he  cannot  afterwards 
have  recourse  to  the  surety  to  make  good  any  loes  which  may 
arise  from  the  dishonesty  of  the  servant  during  the  subsequent 
service/'  And  this  proposition  is  rested  upon  oonsiderattons 
which,  to  our  minds,  are  eminently  satisfactory.  Premising 
that  had  a  default  involving  dishonesty,  and  occurring  before 
the  surety  became  bound,  been  known  to  the  creditor,  and 
concealed  by  him  from  the  surety,  the  eflTect  would  have  been 
to  discharge  the  surety,  a  doctrine  which  appears  to  be  well 
established,  the  court  proceeds  to  declare  the  same  result  from 
a  concealment  of  dishonesty  pending  a  continuing  guaranty, 
as  follows:.  *'  One  of  the  reasons  usually  given  for  the  holding 
that  such  a  concealment  [at  the  time  the  surety  enters  into 
the  obligation]  would  discharge  the  surety,  is  that  it  is  only 
reasonable  to  suppose  that  such  a  fact,  if  known  to  hira,  would 
necessarily  have  influenced  his  judgment  as  to  whether  he 
would  enter  into  the  contract  or  not;  and  in  the  same  man- 
ner, it  seems  to  us,  equally  reasonable  to  suppose  that  it  never 
could  have  entered  into  the  contemplation  of  the  parties  that^ 
after  the  servant's  dishonesty  in  the  service  had  been  dis- 
covered, the  guaranty  should  continue  to  apply  to  his  future 
conduct,  when  the  master  chose,  for  his  own  purposes,  to  con* 
tinue  the  servant  in  his  employ  without  the  knowledge  or 
assent  of  the  surety.  If  the  obligation  of  the  surety  is  con- 
tinuing, we  think  the  obligation  of  the  creditor  is  equally  so, 
and  that  the  representation  and  understanding  on  which  the 
contract  was  originally  founded  continue  to  apply  to  it  dur- 
ing its  continuance,  and  until  its  termination."  The  citations 
directly  supporting  this  conclusion  are  fuondieto  *^®  of  Lord 
Redesdale  in  Smith  v.  Bank  of  Scotland^  1  Dow.  287,  and  of 
Malins,  V.  C,  in  Burgess  v.  Eve,  18  L.  R.  Bq.  460;  but  the 
case  was  subsequently  followed  in  England  and  the  United 
States,  and  nowhere  abstractly  doubted.  We  follow  these  au- 
thorities, and  adopt  their  conclusions  as  sound  in  principle: 
Sanderson  v.  Aston^  L.  R.  8  Ezch.  78;  Brandt  on  Suretyship 
and  Guaranty,  sec.  868;  Roberts  v.  Donovan^  70  Gal.  108; 
Charlotte  etc^  H  R.  Co.  v.  Oow,  59  Ga.  685;  27  Am.  Rep.  403; 
Atlantic  etc.'  Tel.  Co.  v.  Barnes,  64  N.  Y.  885;  21  Am.  Sep. 
621;  Newark  v.  Stout,  52  N.  J.  L.  85. 


Doo.  1891.]    Saint  v.  Whbelbr  ahd  Wilson  lira.  Ca     219 

9.  Indeed,  the  forefroiiig  doctrine  is  not  controverted  in  this 
case;  but  it  iscontenili'd  trial  it  has  no  application  as  between 
a  corporation,  being  ilie  creditor,  and  the  surety  of  one  otiiM 
officers  or  employees.  And  there  are  not  a  few  adjudged  eases 
which  support  this  view.  The  argument  upon  which  this  con- 
elusion  is  reached  is,  thai  **  corporations  can  act  onlj  bj  offi* 
oers  and  agents.  They  do  not  guarantee  to  the  sureties  of 
one  officer  the  fidelity  of  the  others.  The  fact  that  there  were 
other  unfaithful  officers  and  agents  of  the  corporation,  who 
knew  and  connived  at  his  (the  principal's)  infidelity,  ought 
not  in  reason,  and  does  not  in  law  or  equity,  relieve  the  sure- 
ties from  their  responsibility  for  him.  They  undertake  that 
be  shall  be  honest,  though  all  around  him  are  rogues.  Were 
the  rule  difierent,  by  a  conspiracy  between  the  officers  of  a 
bank,  or  other  moneyed  institution,  all  their  sureties  might 
be  discharged.  It  is  impossible  that  a  doctrine  leading  to 
such  consequences  can  be  sound  *':  Pittsburg  etc.  J?y.  Co.  v. 
Shaeffer,  59  Pa.  St  356;  Taylor  y.  Bank  of  Ky^  2  J.  J.  Marsh. 
665;  MeShane  ▼.  Howard  Bank,  78  Hd.  135;  Brandt  on 
Suretyship  and  Guaranty,  sec.  369. 

It  is  to  be  noted  that  these  cases — and  there  may  be  others 
which  follow  them — hold,  not  only  that  where  there  is  a  con* 
spiracy  between  officers  of  a  corporation  to  embezzle  its  funds, 
the  dereliction  of  neither  officer  will  discharge  the  sureties  of 
the  other,  but  also  where  there  is  a  negligent  failure  on  the 
part  of  one  such  officer  to  give  notice  to  the  sureties  of  another 
of  his  dishonesty,  and  a  continuance  of  the  dishonest  servant 
in  the  corporate  service  without  the  assent  of  his  sureties 
given  with  a  knowledge  of  the  default,  the  sureties  are  not 
discharged  from  liability  for  subsequent  deficits,  though  con« 
fessedly  they  would  be  were  the  creditor  an  individual  or  co- 
partnership. It  may  be  that  the  first  position  stated  is  sound. 
It  would  seem  to  be  immaterial  whether  an  original  default 
results  from  the  dishonesty  of  the  principal  alone,  or  conjointly 
from  his  *^*  and  the  dereliction  of  another  corporateemployee. 
The  sureties  are  bound  to  answer  for  the  results  of  any  form 
of  original  dishonesty;  that  is  what  they  insure  against.  It 
may  be  too,  doubtless  would  be,  that  no  concealment  by  a 
conspirator  of  the  fact  of  the  principal's  original  default,  no 
continuance  in  the  service  by  an  officer  of  the  corporation  in 
pari  delicto  with  the  principal,  would  suffice  to  discharge  the 
surety,  since  all  of  this  is  malversation  participated  in  by  the 
principal,  and  violative  of  the  contract  which  the  sureties  have 
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QodertakeD  to  sea  faithfully  perfonned.  Moreover,  the  acta 
and  omissioDB  of  one  agent  of  a  corporation,  in  conspiracj 
with  another  to  filch  their  common  master,  in  furtherance  of 
their  nefarious  purposes,  are,  in  the  nature  of  things,  without 
authorization  by  implication  or  otherwise,  and  can  in  no  just 
sense  be  said  to  be  acts  of  omissions  of  the  corporation. 
Upon  this  idea,  it  may  be  that  where  one  oflScer,  though  not 
originally  participating  in  the  default  of  another,  conceals 
that  default  from  the  sureties  of  his  fellow-ofiBcer  and  from  the 
company,  for  sinister  purposes  of  his  own,  and  not  as  repre- 
senting his  employer,  or  in  his  interest,  and  continues  the 
defaulting  officer  in  the  service,  the  sureties  would  not  be  d]»- 
oharged  as  to  subsequent  deficits.  Thus  far  we  may  go  with 
the  learned  courts  in  which  the  cases  we  have  cited  were 
decided. 

But  even  our  conversatism  in  following  adjudications  of 
courts  of  acknowledged  ability  and  learning  can  in  no  degree 
constrain  us  to  adopt  the  second  proposition  stated  above. 
We  cannot  subscribe  to  the  doctrine,  that  there  is  the  radical 
difference  insisted  on,  or  any  material  difference  in  fact,  be- 
tween the  efficacy  of  acts  and  omissions  of  an  agent  of  a 
creditor  corporation,  having  authority  in  the  premises,  on  the 
one  hand,  and  the  acts  and  omissions  of  the  agent  of  an  in- 
dividual creditor,  or  of  the  individual  himself,  on  the  other, 
in  respect  of  condoning  the  defalcation  of  an  employee,  omiL 
ting  notice  to  the  employee's  sureties,  and  continuing  him  in 
the  service,  to  operate  a  release  of  the  sureties  as  to  subse- 
quent deficits  of  the  dishonest  employee.  No  doctrine  of  the 
law  is  more  familiar  than  that  notice  to  an  agents  within  the 
scope  of  his  agency,  is  notice  to  the  principal;  and  this  doo* 
trine  has  in  no  connection  been  applied  more  frequently  and 
uniformly  than  to  corporations  and  their  agents.  Indeed, 
there  is  an  absolute  necessity  in  all  cases  for  its  application 
to  corporations,  since  they  act  and  can  be  dealt  with  only 
through  agents.  Notice  to  one  agent  of  a  corporation,  with 
respect  to  a  matter  covered  by  his  agency,  must  be  as  effica- 
cious as  to  its  directors  or  to  its  *^^  president,  since  these 
also  are  only  agents,  with  larger  powers  and  duties,  it  is  true, 
but  not  more  fully  charged  with  respect  to  the  particular 
thing  than  he  whose  authority  is  confined  to  that  one  thing. 
In  the  case  at  bar,  Walls  had  authority  to  make  the  contract 
with  Saint,  subject  to  the  approval  of  another  agent  of  the 
corporation.    He  did  in  fact  make  it    This  contract  oootained 
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a  provision  for  its  termination  by  either  party  at  pleasure. 
The  evidence  was  that  Walls  had  fall  SQt>ervi8ion  over  8aint| 
and  over  all  matters  embraced  in  the  contract  made  by  Sainti, 
It  was  at  least  a  fair  inference  to  be  drawn  by  the  jury,  that 
he  eonld  terminate  the  employment  either  under  the  stipula* 
tion  in  the  instrnment,  or  for  a  violation  of  it  by  Saint,  sub- 
ject to  the  approval  of  the  other  officer  or  agent  referred  ta 
There  is  no  ground  to  doubt  but  that  to  have  given  the  sure* 
ties  notice  of  Saint's  default  would  have  been  in  the  line  of 
his  duty  and  authority.  Equally  clear  it  must  be,  that  their 
assent  to  him  to  a  continuance  of  Saint's  employment  would 
have  bound  them  for  the  subsequent  defalcation;  and,  on  the 
other  hand,  it  must  be,  that  their  dissent  from  such  continu- 
ance  communicated  to  him  would  have  had  the  same  effect 
as  had  it  been  given  to  any  other  officer  of  the  creditor  com* 
pany.  He  had  notice  of  the  default.  He  received  it  as  repre- 
eenting  the  company.  In  that  capacity,  he  condoned  it,  made 
arrangements  with  Saint  to  make  it  good,  continued  the  em* 
ployment,  and  continued  Saint's  opportunities  to  embezzle 
the  company's  funds,  on  the  supposed  security  for  its  reim* 
bursement  afforded  by  the  obligation  of  the  sureties,  who  had 
contracted  on  the  assumption  of  Saint's  honesty,  and  were 
entitled  to  know  of  his  dishonesty,  when  it  should  develop,  as 
a  condition  to  their  subsequent  liability.  There  is  no  intima- 
tion of  connivance  or  conspiracy  on  the  part  of  Walls  with 
Saint  to  defraud  either  the  creditor  or  the  sureties.  What  he 
did  was  doubtless  done  in  good  faith,  and  for  the  interest,  as 
he  supposed,  of  his  employer.  It  was  in  the  line  of  his  employ* 
ment.  If  his  further  duty  was  to  report  his  action  to  another 
officer  of  the  company,  the  presumption  is  that  he  made  such 
a  report;  there  is  nothing  in  the  record  to  rebut  such  pre* 
sumption.  We  cannot  hesitate  to  affirm,  on  this  state  of  the 
case,  that  what  he  did  which  ought  not  to  have  been  done, 
and  what  he  failed  to  do  which  ought  to  have  been  done,  were 
the  acts  and  omissions  of  the  corporation,  involving  the  same 
consequences  in  all  respects  as  if  the  corporate  entity  had 
been  capable  of  direct  personal  action,  so  to  speak,  and  had 
*^^  acted  as  he  did,  or  as  if  he  himself,  and  not  Wheeler  and 
Wilson  Manufacturing  Company,  had  been  the  creditor. 

We  suppose  it  would  not  be  contended  in  any  quarter  that 
if  these  sureties  had  in  terms  stipulated  that,  in  case  of 
Saint's  default,  notice  to  them  and  assent  on  their  part  should 
be  a  condition  precedent  to  tb^ir  liability  for  farther  defaultSi 
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they  could  be  held  without  BQoh  notice  and  assent;  and  yet^ 
under  the  doctrine  announced  in  the  cases  cited,  snoh  a  stip- 
ulation would  be  entirely  nugatory,  and  the  failore  of  STety 
agent  and  officer,  all  with  knowledge  of  the  stipulation  and 
of  the  default,  to  notify  the  sureties  thereof  would  avail  them 
nothing.    Yet  it  would  manifestly  be  no  more  the  duty  ot 
the  corporation  to  give  a  notice  so  stipulated  for  than  to  give 
a  notice  made  a  part  of  the  contract  by  the  law  of  the  land. 
And  such  doctrine,  carried  to  its  legitimate  results,  would 
defeat  all  corporate  liability  growing  out  of  the  contracts, 
acts,  and  omissions  of  agents  clothed  with  power  and  author- 
ity in  the  premises.    That  it  is  unsound  is  demonstrated  not 
only  in  logic,  but  upon  analogous  authority.    As  we  have 
seen,  the  English  court,  in  the  leading  case  of  PhUlip$  v.  Faa> 
all,  L.  R.  7  Q.  B.  666,  which  has  never  been  called  in  qae»- 
tion  there  or  in  this  country,  either  as  to  the  result  or  the 
reasoning  upon  which  it  was  reached,  supported  the  princifda 
declared  upon  the  same  considerations  which  underlie  the 
doctrine  that  if  an  employer  have  knowledge  of  the  previous 
dishonesty  of  a  servant,  and  accept  a  guaranty  for  his  future 
honesty  without  disclosing  such  knowledge  to  the  surety,  this 
is  a  fraud  upon  the  latter,  and  he  is  not  bound.    Now  suppose 
an  officer  of  a  corporation  charged  with  the  duty  of  finding 
surety  for  another  officer,  knowing  of  such  previous  dishon- 
esty on  the  part  of  such  other  officer,  takes  bond  for  his  faith- 
ful and  honest  performance  of  the  services  contracted  for 
without  giving  the  surety  notice  of  the  prior  dereliction, 
would  not  that  omission  of  duty  on  his  part  stand  upon  the 
same  plane  before  the  law,  and  involve  precisely  the  same 
consequences,  as  if  the  default  had  occurred  after  the  surety 
has  bound  himself,  and  the  officer  had  then  failed  to  give 
him  notice  of  it?    If  the  corporation  is  not  prejudiced  by  the 
omission  in  one  instance,  can  it  be  in  the  other?    If  the  cor- 
poration is  responsible  for  the  dereliction  of  its  agent  with 
respect  to  notice  of  a  previous  default,  would  it  not  also  be 
responsible  for  its  agent's  failure  to  give  notice  of  the  subse- 
quent default?    There  can,  in  our  opinion,  be  but  one  answer 
to  these  questions.    There  can  be  no  possible  difference  in  the 
duty  of  the  agent  '®'  and  the  corporation's  liability  for  its 
nonperformance  in  the  two  cases.     And  the  law  is  well  set- 
tled that  the  failure  of  the  agent  of  a  corporation  to  give 
notice  of  such  previous  dishonesty  avoids  the  obligation  of 
the  sureties  for  future  misconduct.     Singularly  enough,  tjx>. 
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■ome  of  thecaaes  holding  Ibis  doctrine  disiincUy  and  broadly 
were  decided  by  coarta,  tiiose  of  Pennsylvania  and  Keniookyt 
which  hold  the  contrary  view  as  to  notice  of  after-occorring 
embeszlement:  Brandt  On  Saretyehip  and  Goaranty,  eeca. 
S6&-368;  Wayne  ▼.  Commercial  Nat.  Bank,  62  Pa.  St  844; 
Oravee  t.  Lebanon  Nat.  Bank,  10  Bosh,  23;  19  Am.  Bep.  60; 
FranUin  Bank  ▼.  Cooper,  86  Me.  179;  89  Me.  642. 

Our  conclusion  on  this  point  is  further  supported  by  the 
cases  of  Charlotte  etc.  R.  R.  Co.  y.  Oow,  69  Gk.  686,  27  Am. 
Bep.  403,  and  AOantie  etc.  Tel.  Co.  ▼.  Bamee,  64  N.  Y.  886,  21 
Am.  Bep.  621,  which,  without  discussing  this  point,  in  effect 
hold  that  the  omission  of  an  officer  of  a  corporation  to  notify 
a  surety  of  the  default  of  his  principal  in  a  case  like  this,  and 
the  continuance  by  such  officer  of  the  employment  of  the 
principal,  will  discharge  the  surety  as  to  all  defaults  aris* 
ing  during  the  subsequent  service.  And  in  Newark  ▼.  8Umi, 
62  N.  J.  L.  36,  the  New  Jersey  court,  while  adhering  gener« 
ally  to  the  doctrine  we  have  been  criticising,  yet  held  that  if 
the  default  and  dishonesty  of  a  municipal  officer  be  brought 
to  the  attention  of  the  city  council,  which  is  clothed  with  the 
power  to  remote  him,  and  he  is  allowed  to  continue  in  the 
service  without  notice  to  and  assent  on  the  part  of  the  surely, 
the  latter  will  be  discharged  from  liability  as  to  all  subse- 
quent defaults.  It  does  not  appear  to  have  been  so  consid* 
ered  by  that  court,  but  it  is  manifest  that  this  is  a  radical 
departure  from  the  doctrine  held  by  the  Pennsylvania,  Ken- 
tucky,  Maryland,  and  other  courts,  and  relied  on  by  appel- 
lee here,  and  goes  strongly  in  support  of  the  contrary  rule, 
which  we  believe  to  be  the  sound  one. 

It  ia  also  to  be  noticed  that  much  reliance  is  had  by  the 
courts  holding  that  a  surety  of  one  officer  of  a  corporation 
IB  not  discharged  by  the  acts  or  omissions  of  another  in  the 
particulars  under  consideration,  on  cases  decided  by  the 
supreme  court  of  the  United  States  in  respect  of  sureties 
of  public  officers.  Indeed  it  would  seem  that  this  whole 
doctrine  had  its  inception  in  this  class  of  cases.  This  can 
but  be  considered  an  infirmative  circumstance  going  to  the 
soundness  as  authority  of  those  cases  which  involve  sureties 
of  corporation  officers.  There  is  a  palpable  and  manifest 
distinction  between  the  two  classes  of  cases  bearing  directly 
upon  this  question,  which,  while  requiring  the  application  of 
this  rule  to  public  officers,  on  the  grounds  of  public  policy, 
and  that  laches  should  not  be  imputed  to  the  govern- 
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ment,  does  not  reqtdre  its  application  to  officers  of  corpora- 
tions. 

We  hold  that  if  Walls,  while  acting  for  the  corporation, 
and  in  the  capacity  of  its  agent^  with  respect  to  the  matters 
and  things  involved  in  Saint's  contracti  received  notice  of 
such  a  conversion  of  its  funds  by  Saint  as  amounted  to  em- 
bezzlement,  or  involved  dishonesty,  and,  without  imparting 
this  knowledge  to  the  sureties,  and  receiving  their  assmt 
thereto,  continued  him.  in  the  service,  that  the  sureties  are 
not  liable  for  Saint's  subsequent  defaults.  Charges  5,  9,  and 
7,  requested  for  defendants,  when  referred  to  the  evidence, 
were  correct  expositions  of  the  law,  as  we  understand,  in  this 
connection.  The  refusal  of  the  court  to  give  them  involved 
error  which  must  work  a  reversal  of  the  case.  Most  of  the 
other  assignments  of  error  are  covered  by  the  points  consid- 
ered in  the  first  part  of  this  opinion.  Such  of  the  assignments 
as  are  not  discussed  have  been  considered,  and  found  to  be 
without  merit 

The  judgment  is  reversed,  and  the  oaase  remanded. 

SuBBTT  AND  GUARANTOR— DiFFBaiNCB  BcTWSBH. — A  oontraot  of  Surety 
thip  creates  a  direct  liability  to  the  creditor  for  the  aot  to  be  performed  dj 
the  debtor,  but  a  contract  of  guaranty  creates  a  liability  only  for  his  ability 
to  perform  such  act.  A  surety  is  an  insurer  of  the  debt,  while  a  goarantur 
is  only  an  insurer  of  the  solvency  of  the  debtor:  CamfbeU  t.  Sherman,  151 
Pa.  St.  70;  81  Am.  St.  Rep.  735,  and  note.  A  guaranty  made  by  persons 
acting  for  an  undisclosed  principal  is  an  original  and  not  a  ooUateral  under- 
taking, and  their  liability  is  not  that  of  sureties  but  of  prineipals:  Zsmodbw 
▼.  Murrap,  111  K.  Y.  806;  7  Am.  St  Rep.  744. 

GuABAHTT— NioiasiTT  TOR  Nonoi  OP  AooRFTAMoa— To  bind  a  guarantor, 
it  must  appear  that  he  was  notified  of  the  acceptance  of  the  guaranty,  and  of 
the  reliance  upon  it:  BoberU  t.  Orisufold,  85  Vt.  496;  84  Am.  Dee.  641,  and 
note;  Walker  ▼.  Forbea,  25  Ala.  139;  60  Am.  Dea  498,  and  note;  Bank^ 
lUtnoiM  r,  Sloo,  16  La.  539;  85  Am.  Dec.  223;  WiSbm  r.  Oirfor,  84  Tex.  488; 
Jchnmm  ▼.  BaUep,  79  Tex.  516»  and  see  the  extended  aote  to  TkompmM  v. 
Ohvert  39  Am.  Rep.  221. 

SuRBTTSHip— ErFsoT  ov  Altiratioh  ov  OoHTBAor.— The  liability  of  a 
surety  is  limited  strictly  to  the  terms  of  the  oontraot,  and  any  extension  of 
such  liability  is  forbidden:  Shrefier  ▼.  Hadeihoffer,  133  IIL  586;  23  Am.  St. 
Rep.  626,  and  note,  and  any  alteration  therein  without  his  oonsent  is  fatal 
to  his  obligation:  Andenon  ▼.  BeUenger,  87  Ala.  834;  18  Am.  St.  Rsp.  46. 
This  subject  is  thoroughly  discussed  in  the  extended  note  to  Firtl  NaL  BtuJb 
r,  Oerket  6  Am.  St  Rep.  458;  Oameti  r.  Farmers'  NaL  Bank,  91  Ky.  614; 
84  Am.  St.  Rep.  246,  and  note,  and  Shackamaxon  Bank  ▼•  Tardt  150  Pa.  St 
851;  80  Am.  St  Rep.  807,  and  note. 

&0B«TTBHn»^RKLRA8B  OV   SURXTT  BT   iHDULOBNCn  TO  PBDiaiPAI..— SoO 

the  notes  to  OampbeU  v.  Sherman,  81  Am.  St  Rep.  737,  and  Okie  ▼.  Speneer^ 
80  Am.  Dea  257.    A  mere  indulgenoe  to  the  debtor  does  not  discharge  the 
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viiTCly  «Ble«  then  ia  an  agnoment  vpoB  a  aafiloioiil  cwnaMeialki^  la  g^va 
tiina  to  the  prinotpal:  Bmrh$  ▼.  Oruger,  8  Tex.  66;  58  Aai.  Daai  lOi;  aad 
note;  Martm  t.  i^ope,  6  Ala.  632;  41  Am.  Deo.  86;  Brimagar  t.  FkUBft,  1 
B.  Hon.  283;  88  Am.  Deo.  676^  and  note;  Oberwdor/r.  Umim  Btmkk  81  UL 
128;  1  Am.  Rep.  31. 


Manning  v.  LouisyiLLE  and  Nashyillb  R  R  Ga 

(9BAX.4BAMA,m.J 
BaPAOASS— RlOVIiATIIMI  AB  TO  PAaSBHGIBS  WiTHOOT  TlOKBT»— BlOB  «• 

XxFXL.— A  railroad  regulation  requiring  paasengara  fonnd  ob  traina 
withont  ttoketa,  or  with  onl  j  forfeited  tioketa.  to  pay  farop  not  only  for 
that  part  of  the  route  to  be  traveled,  bat  also  for  the  part  already  paaaad 
ttTOTt  ia  reaaonable,  and  a  paaaenger  may  be  expelled  from  the  train  im 
a  refnaal  to  comply  with  it  without  liabili^  ob  tha  pari  el  tha  railfaad 
oompany. 

Bowman  and  Harah^  for  tha  appeUant 


Walker  and  PorUr^  for  the  appellee. 

***  Stons,  C.  J.  Plaintiff  purchaeed  an  exearsloii  tickel 
to  and  from  New  Orleans  from  defendant's  ticket  agent  at 
Birmingham.  He  obtained  it  at  reduced  rates,  bat  on  cer« 
tain  conditions  as  to  its  use,  which  were  printed  on  the  ticket 
and  subscribed  by  him.  Plaintiff  testified  that  he  had  read 
the  conditions.  Among  them  are  the  following:  **  In  consid- 
eration of  the  reduced  rate  at  which  this  ticket  is  sold,  I,  the 
undersigned,  agree  with  the  Louisville  and  NashTille  Railroad 
Company  as  follows:  That  on  the  date  of  my  departure,  return- 
ing, I  will  identify  myself  as  the  original  purchaser  of  this 
ticket,  by  writing  my  name  on  the  back  of  this  contract,  and 
by  other  means,  if  required,  in  the  presence  of  the  ticket  agent 
of  the  Louisville  and  Nashville  Railroad  Company  at  the  point 
to  which  this  ticket  was  sold,  who  will  witness  the  signature, 
date,  and  stamp  the  contract;  and  that  this  ticket  and  cou- 
pons shall  be  good,  returning,  only  for  a  continuous  passage 
from  such  date,  and  in  no  case  later  than  the  date  canceled 
in  the  margin  of  this  contract.^ 

Plaintiff  conformed  to  all  the  requirements  of  this  contract 
until  he  reached  Mobile  on  his  return  trip.  At  that  place  he 
stopped  off  one  day.  At  the  end  of  that  time  he  boarded  an- 
oiher  train  of  the  railroad  at  midnight,  and  took  a  berth  in  a 
•leeping-car.  He  proceeded  unmolested  in  his  homeward  trip 
until  he  passed  Montgomery,  and  was  nearing  Galera,  leas 
than  forty  miles  from  Birmingham.    At  that  stage  of  hia 
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Jonrnej  tbe  oondaotor  in  efaarga  of  the  traiu  diacovered  he 
waa  traveling  on  a  forfeited  ticket,  but  possibly  did  not  kam 
he  had  so  traveled  before  he  reaohed  Montgomery.  Am  a  con- 
dition of  his  proceeding  farther,  the  condnctor  exacted  of  him 
that  he  should  pay  fare  from  Montgomery  to  Birmingham, 
or,  failing,  that  he  would  be  put  off  the  train  at  the  next  sta- 
tion, which  would  be  Calera.  ***  Reaching  Galera,  plain- 
tiff procured  from  the  ticket  agent  at  that  place  a  ticket  to 
Birmingham,  and  upon  that  ticket  sought  to  continue  his 
journey  on  the  same  train.  This  the  conductor  refnaed  la 
allow  him  to  do,  stating  that,  under  the  road's  regulations, 
he  could  not  permit  him  to  proceed  unless  he  would  also  pay 
the  back  fare  from  Montgomery.  This  he  failed  to  do,  and 
was  ejected  from  the  train.  The  present  action  is  brought  to 
recover  damages  for  such  ejection.  The  court  gave  the  gen- 
eral aflEirmative  charge  for  the  defendant. 

A  regulation  by  which  railroads,  when  passengers  are  found 
on  their  trains  who  have  no  tickets,  or  who  have  only  forfeited 
tickets,  require  of  such  passengers  fare,  not  only  for  that  part 
of  the  route  to  be  traveled,  but  also  for  the  part  already  passed 
over,  is  certainly  a  reasonable  one.  If  persons  who  are  at- 
tempting to  ride  without  paying  fare  can  have  the  past  for- 
given, and  need  pay  only  from  the  place  and  time  of  their 
detection,  would  not  this  be  the  offer  of  a  premium  tor  an  at- 
tempted undue  advantage  of  the  railroad  f  The  regulation 
needs  no  argument  to  uphold  its  reasonableness. 

The  authorities  are  uniform,  and  very  abundant,  that  the 
conductor  was  authorixed  to  demand  fare,  not  only  for  the 
portion  of  the  road  yet  to  be  traveled,  but  equally  for  that 
part  of  the  road  plaintiff  had  been  carried  after  his  ticket  had 
become  /undtM  by  virtue  of  his  stopover.  And  the  conductor 
was  fully  justified  in  ejecting  Manning  from  the  train  on  his 
refusal  to  pay  the  fare  as  demanded:  8  Wood's  Railway  Law, 
sec.  361,  p.  1433;  Wheeler's  Law  of  Carriers,  174;  Hutchinson 
on  Carriers,  2d  ed.,  sec.  580  a;  Hill  v.  SyraevM  ete,  R.  R.  Ce., 
68  N.  Y.  101;  State  v.  Campbell,  82  N.  J.  L.  809;  Swan  v.  Man,- 
Chester  etc.  R.  R.  Co.^  182  Mass.  116;  42  Am.  Rep.  432;  Datfii 
V.  Kaneas  City  etc,  R.  R.  Co.^  63  Mo.  817;  14  Am.  Rep.  457; 
Stone  T  CAN.  W.  R.  Co.,  47  Iowa,  82;  29  Am.  Rep.  458; 
HaU  V.  Memphia  ete.  R.  R.  Co.,  15  Fed.  Rep.  57;  Fmningtan 
V.  Philadelphia  etc.  R.  R.  Co.,  62  Md.  95;  Piek$n$  v.  Riekvumd 
etc.  R.  R  Co.,  104  N.  G.  812;  Atchieon  etc  R.  R.  Co.  v.  Oanie^ 
88  Kan.  608;  6  Am.  St.  Rep.  780;  Johnson  y.  Concord  JZ.  B. 
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Carp,^  46  N.  H.  218;  88  Am.  Dec.  199;  JZow  t.  WmmingUm  tie. 
R.  R.  Co^  106  N.  C.  168. 

Plain tiff«  appellant  here,  relies  on  Ward  t.  New  York  CenL 
€icR.R.  Co.,  9  N.  Y.  Supp.  877,  66  Han,  268,  aa  an  anthoritj 
in  hia  favor.  The  ticket  in  that  case  was  an  ordinarf 
one,  and  had  no  clause  or  stipulation  requiring  or  look* 
ing  to  continuous  passage.  The  dedaion  ia  rested  od  the 
absenoe  of  that  provision.  It  refers  to  and  approves  many  of 
the  decisions  we  have  referred  to  above,  pronounced  ***  oo 
contracts  requiring  continuous  passage.  Properly  interpreted^ 
that  case  is  an  authority  against  appellant 

In  Alabamaote.  &  &  Co.  v.  Carmiehad,  90  Ala.  19,  we  took 
occasion  to  comment  on  the  great  importance — ^the  pablie 
necessity — of  wisely  observing  regulations  in  the  running  of 
trains  on  railroads.    We  need  not  repeat  what  we  there  said. 

We  hold  that  in  the  charge  given  to  the  joxy  the  eirooit 
court  strictly  followed  the  law. 

Affirmed. 


RAnjukASS— Rbgttlatzohs  mm  to  Tiouib.— Wh«r«  a  pi— is»r  ^m 
UwfaUj  ejected  from  a  timin  for  the  nonpejment  of  his  faie^  he  eeirnot  de- 
mand to  be  carried  forward  on  the  ■ame  train  without  paying  the  diepntid 
Ur%  and  hie  parehaae  of  a  ticket  at  the  point  of  ejectment  wiU  not  entitle 
him  to  readmiesion  to  the  trains  Sioiu  V.  Chicago  etc  J^.  Co,,  47  Iowa,  S^i 
S9  Am.  Bep.  45g»  and  note;  PiekeM  v.  Bkhmond  etc  JS.  £.  Co,,  104  H.  a 
S12;  ^num  v.  Mancheeter  etc  B.  B.,  132  Maee.  lid;  42  Am.  Bepb  4SZ  la 
Dama  r.  Kanoae  O^  etc  B.  M.  Co.^  Si  Ma  317,  14  Am.  Rep.  407.  the  pUin- 
tiff  booght  a  ticket  from  W.  to  & ,  but  being  nnable  to  obtain  a  eeat  refneed 
to  enrrender  hie  ticket,  and  wae  ordered  to  leare  the  train  at  F.  At  that 
place  he  eecnred  a  eeat,  and  tendered  hie  fare  from  there  to  BL,  bnt  rafoeed 
to  eurender  hie  ticket  er  to  pay  hie  fiare  from  W.,  wbereapon  he  wae  ejMM. 
U  wae  held  that  hs  oonld  not  maintain  aa  aetko  for  damefM  te  Us  4eatta. 


EaSTIB  V.   MONTOOMBBT. 

-DsciLABATiom  AS  8TO>BiraB.-*Deolaraticiia  If  mi 

benefioiaiy,  nnder  a  will  not  made  in  the  praeenoe  cf  the  teetator,  aa  ta 
the  diapwit'>«>  to  be  made  of  proper^i  are  not  admimible  either  to  snp- 
port  or  inralidate  the  will,  wheOier  they  were  made  before  or  after  ita 

ezeeotion. 
WiUB— UHiwni  IsymaHua— ByiPiKoa  that  a  aoa  el  teatatriXp  who  waa  h« 
(■lenl  boainev  agent,  algned  her  name  to  a  bond  for  title  te  land  eold 
by  her»  i»  in«^"*^— «M*  te  ahow  nndae  inflnenoa  eaarciaad  bf  him  owm 
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-Uhdvi  Ihiluihcb— Btidbiioi.— If  a  will  b  eonfeMtod  on  Che  grovad 
of  andud  inflaenM  •zeroiMd  by  the  propoaenti  end  evidence  le  edmitled 
to  show  that  oertetn  graadohildren  omitted  from  the  will  meintatned 
friendly  and  affectionate  relatiope  with  the  teetatriz,  the  proponent 
prore  that  snch  children  had  eome  oonstderable  proper^  in  their 
right. 

WiLLa— Undub  Ivvluuios— BvBDur  of  Pboov. ^Although  the  proponent 
of  a  will  ia  one  of  the  ezeoatore  and  ohief  benefioiariee  named  therais. 
and  waa  the  general  ImaineM  agent  of  the  teetatriz,  hia  mother,  hie 
•otiTify,  not  of  hia  own  motion  or  prompted  by  personal  motiTei^  Imft 
ezeroieed  in  behalf  of  the  teetatriz  at  her  reqneit^  and  in  furtheraaoe  of 
her  pnrpoeee  in  emitting  her  abont  the  ezecntion  of  the  will,  doee  no^ 
combiocd  with  raoh  confidential  relationa,  ahift  the  harden  of  proof  •■ 
to  nndne  inflaence  vpon  him. 

WiLLB— Uhdub  Imflvbmcb— IiisT&vonom.— An  inetmction  that  **the  eo«- 
dnct  of  one  in  rigorona  health  toward  one  feeble  in  body,  even  thongjh 
not  nnsonnd  in  mind,  may  be  rach  ae  to  ezdte  terror  or  dread,  and  te 
make  him  ezecnte  ae  hie  will  an  tnatmment  which,  if  he  had  been  free 
from  rach  inflaence,  he  would  not  hare  ezecnted,  imaginary  teiron  may 
haTe  been  created  rafficicnt  to  deprire  him  of  hia  free  egency,"  ia  prop-' 
erly  ref ased  ee  abetract  and  argamentatiTe. 

WlLL»— TssTAMKirTABT  Cafaoitt— BuBDBH  OF  PBOOF.^Tcstamentery  In. 
capacity  to  inralidate  a  will  mvet  eziet  at  the  time  of  tti  ezeontioa. 
The  presumption  of  capacity  is  always  indulged,  and  the  bvrdmi  of 
proof  is  npon  the  party  conteeting  the  will  to  show  incapacity.  This 
harden  can  be  shifted  to  the  proponent  only  by  showing  prior  habitoal 
or  fixed  insanity,  cr  aotaal  insanity,  or  other  incapacity  of  the  teetator, 
at  the  date  of  the  ezecntion  of  the  will. 

W11.L8— TnrrAMBMTABT  Oafaoitt. — ^If  a  testator  has  mind  and  memofy 
sofBcient  to  recollect  the  property  he  is  about  to  beqaeath,  the  perscns 
to  whom  he  wishes  to  beqaeath  it,  and  the  manner  in  which  he  widies 
it  disposed  of,  and  to  know  and  understand  the  businees  he  ie  engaged 
in,  then,  in  contemplation  of  law,  he  has  a  sound  and  disposing  mindf 
and  great  age,  bodily  infirmity,  or  oTon  an  impaired  mind,  will  nel 
Titiate  his  will. 

Willa^Undub  Ivfluzhob— What  Suffioibnt  to  Vitiatb  Will.— Unlem 
the  will  in  contest  was  obtained  by  moral  coercion,  or  by  importunify 
which  conld  not  be  reeisted  by  the  teetator,  the  will  must  stand. 

IviTBuonoiiB— Ebbohboub  Whbn  Will  Not  RByBBSB.— A  tendency  or  oa- 
pacity  of  instructions  to  mislead,  while  it  will  justify  their  refusal,  ia  na 
ground  for  rerersal  after  they  are  girei^  if  they  ia  fact  assart  the  lav 
correctly. 

Contest  of  the  will  of  Martha  Montgomery  propounded  for 
probate  by  her  three  sons,  Jonathan,  Felix,  and  David  Mont- 
gomery, named  as  executors,  and  contested  by  Mrs.  A.  C, 
Bastis,  a  granddaughter  of  the  testatrix,  on  the  grounds  of 
incapacity,  undue  influence,  and  insufficient  execution*  The 
due  execution  of  the  will  was  proved  by  the  attesting  witnesses 
thereto,  and  the  court  admitted  it  to  probate  against  the  objeo. 
tion  and  exception  of  the  contestant.    The  will  bequeathed 
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all  of  the  property  of  the  testatrix  to  her  eight  living  chil* 
dreiiy  and  only  five  dollars  each  to  the  children  of  her  two 
deceased  daughters,  Mrs.  Bllard  and  Mrs.  Hawkins.  W.  W. 
Bllard  testified  on  the  trial  that  Mr.  Hawkins  had  property  of 
very  oonsidsrable  value,  and  that  his  own  children  had  val* 
Qable  land,  while  he  owned  two  hundred  and  twenty  acres  of 
land  which  was  not  very  valuable.  This  evidence  was  ad- 
mitted against  the  objection  and  exception  of  the  contestant 
He  also  testified  that  Jonathan  Montgomery  attended  to  all 
of  the  testatrix's  business  from  1866  until  her  death  in  1888« 
and  that  he  had  heard  the  said  Jonathan  in  1878  try  to  per- 
suade the  testatrix  to  deed  to  him  seventy  acres  of  land,  and, 
upon  her  refusal,  he  abused  and  cursed  her.  Other  witnesses 
testified  to  disrespectful  conduct  and  abusive  language  used 
by  the  said  Jonathan  to  the  testatrix.  One  of  them  testifiei) : 
**  I  heard  Jonathan  say  that  he  was  going  to  see  to  it  that  his 
mother  did  not  give  the  Ellard  children  any  of  her  property, 
and  that  they  should  have  none  of  W*  This  evidence  was 
excluded  and  the  contestant  excepted.  Mrs.  Anderson,  a 
daughter  of  the  testatrix,  was  asked,  **  Were  you  not  present, 
and  did  you  not  see  Jonathan  Montgomery  idgn  your  mother's 
name  to  the  bond  for  title  to  W.  J.  Cameron  for  the  one  hun* 
dred  acres  of  land?  **  An  objection  to  this  question  was  sue- 
tained,  and  the  contestant  excepted.  Jonathan  Montgomery, 
in  his  own  behalf,  denied  that  he  had  ever  abused  his  mother 
by  word  or  act;  that  she  deeded  twenty  acres  of  land  to  each 
of  the  beneficiaries  under  the  will,  and  had  sixty-five  acres 
remaining;  that  he  signed  all  the  deeds  for  her,  and  sold  one 
hundred  acres  of  her  land  to  Cameron,  the  purchase  money 
being  loaned  to  her  several  children.  He  was  asked  on  cross- 
examination  if  he  had  not  stated  in  the  presence  of  Mrs. 
Hawkins  and  her  daughter  that  his  mother  had  executed  a 
will  in  which  the  Bllard  children  were  provided  for,  and  that 
he  had  induced  her  to  destroy  that  wilL  An  objection  to  this 
question  was  sustained,  and  the  contestant  excepted.  The 
court  refused  to  give  the  following  instructions  requested  by 
the  contestant,  and  he  excepted:  1.  ''While  the  existence  ot 
confidential  relations  between  the  testator  and  the  benefici- 
aries is  not,  in  itself,  enough  to  shift  the  burden  of  proof  upon 
the  proponents  to  show  that  there  was  not  an  undue  influence 
existing  upon  the  mind  of  the  testatrix  at  the  time  of  the 
making  of  the  will,  yet  the  existence  of  confidential  relations 
between  the  testator  and  the  principal  or  large  benefioiafy 
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under  the  will,  coupled  with  activity  on  the  part  of  the  latter 
in  and  about  the  preparation  and  execution  of  the  will,  such 
as  the  initiation  of  proceedings  for  the  preparation,  employ- 
ing the  draughtsman,  selecting  the  witnesses,  excluding  per- 
sons from  the  presence  of  the  testator  at  or  about  the  time  of 
the  execution,  and  the  like,  will  raise  up  a  presumption  of 
undue  influence,  and  cast  upon  him  the  burden  of  showing 
that  it  was  not  induced  by  coercion  or  fraud  on  his  part, 
directly  or  indirectly."    2.  If  the  jury  believe  from  the  evi- 
dence that  Jonathan  Montgomery  managed  and  controlled 
the  affairs  of  the  testatrix  for  many  years  before  the  making 
of  the  will,  and  up  to  that  time,  living  in  the  family  with  her 
and  her  insane  daughter;  that  he  actively  participated  in  and 
about  the  execution  of  the  will,  such  as  procuring  the  draughts- 
man, the  witnesses,  etc.,  then  this  is  sufficient  to  cast  upon 
the  proponents  the  burden  of  proving  that  the  will  was  not  the 
product  of  undue  influence.''    8.  *^  The  jury  is  charged  that, 
in  procuring  a  will  to  be  made  by  which  the  testator  disposes 
of  his  property  in  a  manner  different  from  what  he  would 
have  done,  had  no  improper  influence  been  exercised  over 
him,  is  sufficient  reason  for  setting  aside  the  wilL    4.  ^  The 
conduct  of  one  in  vigorous  health  towards  one  feeble  in  body» 
even  though  not  unsound  in  mind,  may  be  such  as  to  excite 
terror  or  dread,  and  to  make  him  execute  as  his  will  an  iA- 
strument  which,  if  he  had  been  free  from  such  influence,  he 
would  not  have  executed.    Imaginary  terrors  may  have  been 
created  sufficient  to  deprive  him  of  his  free  agency.''    6.  ''If 
the  jury  believe  from  the  evidence  that  Mrs.  Montgomery, 
from  the  infirmity  of  age,  or  other  cause,  was  reduced  to  that 
condition  in  which  she  was  under  the  dominion  and  control 
of  Jonathan  Montgomery;  and  that  from  threats,  overpersua- 
sion,  putting  in  fear  or  dread,  or  any  other  improper  conduct 
on  his  part,  she  was  induced  or  influenced  to  execute  this  sup- 
posed will,  contrary  to  what  she  otherwise  would  have  done, 
then  the  paper  is  not  a  will,  and  their  verdict  must  be  for  the 
contestants."    The  substance  of  the  instructions  given  at  the 
request  of  the  proponents  and  excepted  to  by  the  contestant 
are  stated  in  the  opinion,  except  that  one  numbered  nine 
which  was  as  follows:  **  U  the  jury  believe  from  the  evidence 
that  Martha  Montgomery,  at  the  time  she  made  the  will,  was 
of  sound  mind,  she  could  make  a  will;  and  for  her  mind  to 
be  sound,  it  is  not  necessary  that  her  memory  be  perfect  and 
lier  mind  be  onimpaired;  but  if  she  had  mind  and  memory 
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enough  to  recolleei  the  property  she  was  about  to  bequeath,  and 
the  peraoufl  to  whom  she  wished  to  bequeath  it,  and  the  man* 
ner  in  which  she  wished  it  to  be  diqxMed  of,  and  to  know 
and  understand  the  business  she  was  engaged  in^  then,  in 
contemplation  of  law,  she  had  a  sound  and  disposing  mind, 
and  her  great  age  and  bodily  imfirmity,  if  she  was  infirm,  and 
her  impaired  mind,  if  her  mind  was  impaired,  do  not  Titiale 
a  will  thus  made.''  Verdict  in  fator  of  the  will  and  judgi 
ment  admitting  it  to  probate.    The  contestant  af^iealed. 

MeOvire  and  CMierj  for  the  appellant. 

JJdvttI,  Walker  and  Porter^  and  E.  K.  CotnpMi;  ttx  the 
appeU 


^**  McClsllah,  J.  Many  of  the  questions  presented  by 
this  record  were  before  this  court  on  a  former  appeal,  and 
then  determined  agaiost  the  appellants.  It  was  then  held 
that  the  error  of  excluding,  when  first  proposed,  evidence  as 
to  the  conveyances  by  the  testatrix,  after  the  making  of  the  will, 
of  seventy  acres  of  land  to  Jonathan  Montgomery,  and  twenty 
acres  each  to  said  Montgomery  and  the  other  principal  bene* 
ficiaries,  was  cared  by  its  subsequent  admission,  the  facts  in 
this  regard  being  clearly  proved,  and  indeed  not  controverted; 
that  the  declarations  made  by  ^**  Jonathan  Montgomery, 
then,  and  now  again,  offered  in  evidence,  were  not  competent 
either  to  support  or  invalidate  the  will;  and  that  the  proposed 
testimony  as  to  the  transaction  between  Jonathan  Montgom* 
ery,  representing  the  testatrix,  and  W.  J.  Cameron,  involving 
a  sale  and  bond  for  title  of  and  to  one  hundred  acres  of  land, 
was  properly  excladed.  It  was  also  then  ruled,  that  the  giv- 
ing of  a  charge  requested  by  the  proponents,  to  the  effect  that 
there  was  no  evidence  in  the  case  of  threats  made  by  Jonathan 
Montgomery  towards  his  mother,  to  induce  or  cause  her  to 
make  the  will  in  controversy,  involved  no  reversible  error: 
EastU  ▼•  Montgomery^  93  Ala.  293.  And  these  several  rulings 
we  reaffirm. 

This  contest  is  prosecuted  by,  or  in  the  interest  of,  grand- 
children of  the  testatrix — the  issue  of  two  daughters  who  had 
died  before  the  will  was  executed — for  whom  the  instrument 
makes  no  substantia]  provision.  One  of  the  two  main  grounds 
of  contestation  is  the  alleged  undue  influence  exerted  by  the 
children  of  the  testatrix,  or  some  of  them,  who  are  equal  ben^ 
fidaries  under  it     Evidence  was  adduced  going  to  show 
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affectionate  relations  between  the  testatrix  and  these  grand- 
children. This  was,  of  course,  intended  to  afford  an  inference 
that  had  the  testatrix  taken  counsel  of  her  affections,  and 
been  allowed  to  make  such  dispositions  of  her  property  as 
they  naturally  dictated,  the  grandchildren  would  not  have 
been  cutoff  with  a  penny;  and  therefore,  the  argument  pro* 
ceeds,  undue  influence  must  have  been  exerted  upon  her  to 
induce  this  unnatural  result  It  is  manifest  that  the  strength 
of  this  inference  depends  greatly  upon  the  circumstances  and 
necessities  of  the  grandchildren.  If  they,  for  instance,  were 
already  provided  for — if  their  conditions  in  life  were  not  such 
as  to  appeal  to  the  bounty  of  the  testatrix — it  was  much  more 
reasonable  that  she  should  have  failed  of  her  own  free  will  to 
make  additional  provision  for  them  in  her  will,  than  had  they 
been  in  necessitous  circumstances.  And  for  the  purpose  of 
showing  that  this  exclusion  from  any  substantial  benefits  un- 
der the  will,  notwithstanding  the  affection  entertained  for 
them  by  the  testatrix,  was  not  unnatural,  and  did  not  afford 
a  basis  for  any  inference  of  undue  influence,  it  was  entirely 
proper  for  the  proponents  to  adduce  evidence  to  the  effect 
that  the  contestants  had  property  of  their  own:  Schouler  on 
Wills,  sec.  242;  Beavbien  v.  Cieotte,  12  Mich.  459;  Crocker  v. 
Chase,  57  Vt  418;  Stubbs  v.  Houston^  83  Ala.  555;  Fountain 
Y.  Brown,  88  Ala.  72. 

An  objection  was  made  to  the  introduction  of  the  will  in 
^'  evidence,  on  the  ground  that  it  was  not  shown  to  have  been 
properly  executed.  We  are  not  advised  by  counsel  in  what 
respect  the  preliminary  evidence  fell  short  of  proving  the  req- 
uisite formality  in  the  execution  of  the  instrument,  nor  have 
we  been  able  to  find  that  anything  essential  in  that  regard 
was  omitted  to  be  done.    The  objection  was  without  merit 

Charge  No.  1  requested  by  the  contestants  was  well  refused, 
because,  to  say  the  least,  it  is  abstract  in  a  sense,  and  would 
have  tended  to  confuse  and  mislead  the  jury.  Some  of  its 
postulates  find  no  lodgment  in  any  tendency  of  the  evidence. 
There  is  no  evidence  in  this  record  of  any  activity  on  the 
part  of  Jonathan  Montgomery  in  and  about  the  preparation 
and  execution  of  the  will,  except  such  as  was  the  result  of  the 
wishes  and  requests  of  the  testatrix,  which,  so  far  as  the  evi- 
dence discloses,  were  entertained  and  expressed  by  her  of  her 
own  free  will,  and  not  themselves  induced  by  any  undue  in- 
fluence. Such  activity,  not  of  proponent's  own  motion,  or 
prompted  by  personal  motives,  but  in  behalf  of  the  testatrix, 
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and  in  furtherance  of  her  purpoeeSi  will  not  oombine  with 
fidenUal  relations  to  Bhift  the  burden  of  proof  as  to  undae  in- 
fluence upon  the  proponent  And  becauBe  of  this,  the  charge 
was  mieleading;  the  activity  ehown  bj  the  cTidenoe  was  not 
of  a  charaeter  to  Bopport  the  conclaBion  Boaght  to  be  drawn 
from  it.  Moreover,  there  ie  no  evidence  whatever  that  the 
proponent  exclnded  persons  from  the  presence  of  the  testatrix 
about  the  time  of  the  execution  of  the  will — a  fact  which  is 
made  a  sub-postulate  for  the  proposition  declared  in  the 
charge;  and  to  this  extent^  at  leaati  the  instruction  was  pal- 
pably abstract 

Charge  No.  2  refused  to. contestants  is  open  to  the  same 
objections  as  those  stated  to  charge  1.  There  is  no  evidence 
of  such  procurement  of  the  draughtsman  and  witnesses,  as, 
with  proof  of  confidential  relations,  cast  the  anui  of  negativing 
undue  influence  on  the  proponent 

Charge  3  refused  to  contestants  was  well  calculated  to  mis- 
lead the  jury,  in  that  it  assumes  that  the  will  referred  to  had 
been  procured  to  be  made  by  the  exercise  of  improper  influ- 
ence, and  might  thereby  have  led  the  jury  to  the  conclusion 
that,  in  the  opinion  of  the  court,  the  will  in  this  case  had  been 
so  procured.  Had  this  charge  directed  the  jury  to  the  effect 
that,  if  they  believed  from  all  the  evidence  that  Martha  Mont- 
gomery had  been  induced  by  improper  or  undue  influence 
to  execute  a  will  different  from  the  will  she  would  have  exe- 
cuted but  for  such  influence,  they  would  be  authorised  to  set 
it  aside,  it  would  have  been  unobjectionable;  ^^^  but^  as  it  is 
written,  it  is  clearly  open  to  a  construction  which  would  have 
made  it  an  invasion  of  the  province  of  the  jury,  the  effect  be* 
ing  to  deny  their  right  to  say,  in  the  flrst  instance,  whether 
the  will  propounded  had  been  so  procured  to  be  made. 

Charge  4  refused  to  contestants  is  palpably  an  argument 
throughout  Of  course,  the  conduct  of  one  toward  another 
may  be  such  as  to  excite  that  degree  of  dread  and  terror  in 
the  latter  as  will  induce  him  to  execute  an  instrument  pur- 
porting to  be  a  will  which  does  not  accord  with  his  real  wishes 
and  purposes,  and  is  therefore  not  a  will  at  all;  and  this  re* 
gardless  of  the  respective  physical  and  mental  conditions  of 
the  parties.  But  it  is  no  part  of  the  court's  duty,  charged 
only  with  the  declaring  the  law  to  the  jury,  to  enter  upon  this 
kind  of  disquisition  as  to  the  probable  or  possible  effect  of  the 
conduct  of  one  man  toward  another.  This  is  a  matter  of  &ct 
and  inference  for  the  jury,  and  one  upon  which  they  are 
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ieemed  as  competent  to  pass  as  the  presiding  judge,  and  one, 
too,  upon  which  the  judge  is  not,  and  they  are,  authorised  and 
required  to  pass.  This  charge,  moreover,  as  well  as  the  fifth 
instruction  requested  for  contestants,  is  abstract.  There  is 
no  evidence  of  the  excitation  of  terror  and  dread  in  the  mind 
of  the  testatrix,  nor  of  any  threats,  or  overpersuasion,  or  put* 
ting  in  fear  on  the  part  of  Jonathan  Montgomery,  in  connec- 
tion with  the  execution  of  the  will  by  his  mother. 

Charges  6,  12,  14,  and  15  given  at  the  instance  of  the  pro- 
ponents, to  the  effect,  or  involving  the  ideas,  that  testamentary 
incapacity  is  an  incapacity  existing  cotemporaneously  with 
the  execution  of  the  alleged  will;  that  the  burden  of  proof  as 
to  such  incapacity  is  upon  the  contestants,  the  original  pre- 
sumption of  sanity  and  capacity  being  always  indulged;  and 
that  this  burden  can  only  be  discharged  or  shifted  by  showing 
prior  habitual  or  fixed  insanity,  or  actual  insanity,  or  other  in- 
capacity ai  the  date  of  the  instrument,  are  correct  expositions 
of  the  law;  as  also  is  charge  9,  which  defines  testamentary 
capacity:  Leeper  v.  Taylor^  47  Ala.  221;  Cotton  v.  Ulmer^  45 
Ala.  878;  6  Am.  Rep.  708;  Daniel  v.  HiU,  62  Ala.  430; 
(yDonndl  v.  Rodiger,  76  Ala.  222;  52  Am.  Rep.  822;  Kramer 
V.  Weinsrt,  81  Ala.  414 

The  pleadings  presented  three  issues:  1.  Whether  the  in- 
strument propounded  as  a  will  had  been  efficiently  executed; 
2.  Whether  Mrs.  Montgomery  had  testamentary  capacity; 
and  8.  Whether  the  will  propounded  was  procured  to  be  made 
by  the  exercise  of  undue  influence.  Charge  8,  ^  That  unless 
the  evidence  shows  that  the  will  was  obtained  ^**  by  moral 
coercion,  or  by  importunity  which  could  not  be  resisted  by 
the  testatrix,  tiie  jury  must  find  the  issue  in  favor  of  the  pro- 
ponents," had  reference  to  the  issue  of  undue  influence  vel  non. 
If  contestants  apprehended  that  the  jury  would  be  misled  by 
this  charge  to  the  conclusion  that  all  three  of  the  issues — the 
whole  case — should  be  determined  against  the  contestants,  if 
they  found  that  no  undue  influence  had  been  resorted  to,  they 
should  have  asked  an  explanatory  and  limiting  charge.  This 
tendency  or  capacity  to  mislead  in  charges,  while  it  will  jus- 
tify their  refusal,  is  no  ground  for  reversal  when  they  are 
given,  if  they  in  fact  assert  the  law  correctly.  And  the  chaiige, 
abstractly  considered,  is  sound:  Bancroft  v.  Otist  91  Ala.  279; 
24  Am.  St  Rep.  904;  Eastie  v.  Montgomery,  98  Ala.  293. 

Every  assignment  of  error  which  has  not  hem  specifically 
discussed  is  covered,  either  by  what  we  have  said,  or  by  tlHi 
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opinioD  of  Um  court  on  the  former  appeal;  and  aa  the  fiusta 
d  the  case  aa  then  and  now  preeeDted,  when  brought  to  the 
tonoh  of  the  principles  of  law  obtaining  in  the  premiaeii  are 
sabetantially  the  aamci  we  deem  it  nnnecessarjr  to  eay  nuMO 
hero  than  that  we  find  no  errors  in  the  record. 
Affirmed* 

WnLS— UviNTa  lavLvsaca— BrrDntca— Bubdiv  of  Paoov.— Tor  a  Ml 
^HMudm  of  thato  qnartuHi%  mo  Hahtm  t.  Ba^dem,  W  Mieh.  SS2;  86  Am 
8t  R«pw  566b  and  note;  Maddox  ▼.  Maddtm,  114  Ho.  86;  86  Am.  St.  Bopb 
m,  and  ooto»  and  the  axtendad  notaa  to  In  r$  Btait  Wm.  81  Am.  8t 
fiep.670;  andAiMiaT.flfmafl;  16Aiii.Dm.287.  Tor  a  diaeoasioo  of  tlio  pfo- 
■BfflptioQ  of  nndoo  infinanocb  bm  the  oxtondod  ooto  lo  JStdbnoMfi  4|Pm( 
81  Am.  81  Bop.  M-IOi. 

WnjA-^TBTiLMXHTiBT  Oapagett— ToT  ov— BuaDBi  or  Paoovt  8io 
Maddm  ▼.  Maddooe,  114  Ha  86;  86  Am.  Si.  Bop.  784»  and  notoi  and  ffat^ 
fftea  T.  BUkt^  181  Ind.  161;  81  Am.  St  Bopw  422;  and  noK  wtao  tHaa 
^atiion  ia  diaooiood  at  longtiu 

Jtfnms€m—WnjM — DaaLABAiioiis  ov  BapBinaTAnTB,— Hm  doolaia- 
tiooa  of  a  aolo  oxaootor  and  oontingont  doviaaa^  fnpramnting  orory  interart 
■nder  tha  wiU^  and  baing  a  party  on  zooord,  soeh  daoUratioiia  baing  adTarao 
to  tha  will,  and  banring  npon  tha  ianaa  laiaad  opon  aeaaccrf  against tfaa  pro> 
bate  of  It,  ara  admiaaiblo  in  thaaTidanoas  DawU  w.  OaUteri,  H  GilL  &  J.  268; 
86  Am.  Daa  28%  and  eztandad  note;  Peiplm  ▼•  Sitwentt  8  Bioh.  198i  84 
Am.Dao.760i 


Knox  v.  Knox. 

p6  AIiAhama,  4BBl) 

WnjLB— Pitt  aim  r  Papibs  Ezxcptkd  at  DiVFEBxn  Datwb  am  Ohh  Wilu 
A  taatamantary  papar  azaeated  hj  a  taatatriz  in  axaontion  of  a  taita- 
mantary  powar  oonlorrad  on  har  hj  bar  daoaaaad  bnabaad  ia  not  rarokad 
by  tha  axaontion  ol  a  latar  will  and  oodioil  oontaining  aabatantially  tha 
mma  prorisiona  aa  tha  first  papar»  bnt  without  rafarring  to  i^  and  tha 
two  instnunanta,  when  taken  together,  oonatitata  tha  last  will  of  tha 


WiLLft— THTAiODrrAxr  CiFAonr— Wbav  GeawiWT— .— If  a  taatator  baa 
minid  and  mamoiy  soffiaiant  to  raoall  and  ramambar  tfaa  property  ha  ia 
about  to  bequeath,  tha  objeota  of  hia  bonnty,  tha  diipoaitian  which  ha 
wiahea  to  make,  and  to  know  and  nnderstand  the  natnre  and  oonae- 
qnancca  of  the  bnsinem  to  be  performed,  and  to  diaoam  the  simple  and 
obriooa  relation  of  ita  elementa  to  eaoh  other,  he  baa  in  oontemplation 
of  law  a  Bonnd  mind  and  teatamaotary  oapaoity* 

Wnu. — ^Uirovs  iMnuBHOi  SomomiT  to  avoid  a  will  most  amount  to 
oooreion  or  frand,  and  mast  be  an  inflaence  tantamount  to  force  or  fear, 
dsatioying  tfaa  free  agency  of  the  party,  and  constraining  him  to  do 
wimt  ia  against  bis  wiU.  Mara  persnasion  or  argument  addressed  to 
tfaa  judginant  ar  aff»etiona»  in  which  thaco  ia  no  frand  ar  deceit^  doaa 
not  oonatitata  andna  inflaanoa. 
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WiLLS^BviDiifcni  OF  Uinxn  Ikvluskoi  ob  Mxvtal  IvcupAonT.—WiMB  a 
will  is  oontested  on  the  ground  of  mental  incapacity  or  andao  infliieiMe, 
tho  real  issue  ia  as  to  the  oondition  of  the  mind,  or  the  operation  aad 
effect  of  the  nndne  influence,  at  the  particular  time  of  tho  ozeeatloo  of 
the  will,  but  all  prior  facts  and  eircumstances  tending  to  ahieidate  tho 
condition  of  the  mind  of  the  testator  at  that  particalar  time  an  admis- 
sible  in  evidence. 

WiLiiS— Um  IQUAL  BiQuisTs—PRnuMmoir— BoBDSv  OF  Pboof. — AlthcM^ 
a  testator  may  not  in  his  will  dispose  of  his  property  equally  to  hia  aezt 
of  kin,  that  fact  alone  does  not  raise  a  presumption  of  mental  incapaeitj 
or  undue  influence,  but  must  be  considered  with  other  facta  in  deter> 
mining  that  issue.  Such  fact  does  not  shift  the  burden  of  proof  upon 
the  proponent  or  beneficiaries  under  the  will,  and  require  him  to  show 
a  sound  mind  and  freedom  of  will  on  the  part  of  the  testator  at  tho  time 
of  its  execution, 

WiLUh-UiiDUF  IKFL0INC1 — IvBTRaonoirs. — When  a  will  it  eontestad  on 
the  ground  of  undue  influence,  an  instruotion  that  a  oontroUing  agency 
ezerotsed  by  the  proponents  or  beneficiaries  under  it  in  procoving  ito 
execution  "  is  a  rery  suspicious  circumstanoe  requiring  the  fnUeaft  ex- 
planation,'' requires  too  high  a  degree  of  proo^  and  is  properly  refsaed. 
ETidence  of  any  fact  suflicient  to  reasonably  satisfy  the  auiida  of  tiio 
jury  Is  all  that  is  required  in  civil 


Contest  of  the  will  of  Anna  0.  Enoz  propoanded  for  pro* 
bate  by  William  Knox  and  A,  Troy,  named  therein  as  exeo- 
utors,  and  contested  by  Edward  N.  Enox,  the  grandchild  of 
the  testatrix,  on  the  grounds  of  testamentary  incapacity,  un- 
due influence,  and  fraud.  Testatrix  died  June  14^  1890, 
when  over  eighty  years  of  age,  and  the  papers  propounded 
for  probate  consisted  of  a  will  dated  September  16, 1889,  and 
a  codicil  dated  May  2,  1890.  The  proponents  also  asked 
probate  of  another  testamentary  paper  executed  by  the  tei* 
tatrix  on  June  28,  1888,  which  purported  to  be  executed  in 
execution  of  testamentary  powers  conferred  on  her  by  her  de- 
ceased husband  by  certain  deeds  and  by  which  she  made  the 
following  disposition  of  the  property:  ^'Now,  therefore,  in 
execution  of  said  power,  I  do  hereby,  by  this  my  last  will, 
direct  that  the  said  one-half  of  said  property  so  held  in  trust 
be  conveyed  to  and  divided  between  my  daughter  Myra  and 
my  son  William,  to  be  held  by  their  heirs  forever."  By  the 
will  of  1889  and  codicil  thereto  of  1890  the  testatrix  be- 
queathed the  bulk  of  her  property  to  William  Enox  and  Myra 
Semmes  the  parties  above  named  in  the  will  of  1888,  and  in 
both  the  contestant  was  entirely  excluded.  The  contestant 
objected  to  the  admission  of  the  will  of  1883  to  probate,  on  the 
ground  that  it  was  revoked  by  the  will  of  1889  and  the  codi- 
cil thereto  of  1890,  but  the  court  below  admitted  it,  and  in* 
structed  the  jury  that ''  as  matter  of  law,  said  testamentary 
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Iiaper  was  not  revoked  bj  the  subsequent  wills.**  Ths  coo* 
testant  excepted.  On  the  trial  in  the  probate  eouri  one 
Falkner  testified  that  he  drafted  the  will  of  1889  andor  the 
instmctions  of  the  testatrix,  and  was  with  her  for  more  than 
an  hoar,  during  which  time  her  mind  seemed  bright  and  elear, 
and  she  seemed  to  be  free  from  any  undue  excitement,  thai 
neither  William  Knox  nor  Myra  Semmes  was  present  when 
the  will  was  executed.  The  codicil  to  said  will  was  written 
by  Mrs.  Myra  Semmes,  and  a  subscribing  witness  testified 
that  it  was  not  read  over  to  the  testatrix  before  she  signed  it 
The  proponents  proved  that  the  testatrix  executed  other  wills 
in  1875  and  1879  in  which  the  contestant's  name  was  not 
mentioned.  The  contestant  offered  evidence  tending  to  prove 
that  William  Knox  exercised  great  control  over  the  testatriXf 
and  that  she  feared  him,  especially  when  he  was  drunk,  and 
that  Mrs.  Semmes  exercised  great  influence  over  the  testatrix 
during  her  last  illness.  The  proponents  denied  the  exercise 
of  undue  influence  over  the  testatrix,  and  offered  other  evi* 
dence  in  support  of  their  own  as  to  this  fact.  Thecontestant  ex* 
oepted  to  the  charges  given  to  the  jury  upon  the  request  of  the 
proponents,  and  also  to  a  refusal  to  give  the  following  chargen 
requested  by  himselfl  **X.  Where  a  will  is  unreasonable  in 
its  provisions,  and  inconsistent  with  the  duties  of  the  testa- 
tator  or  testatrix  with  reference  to  his  or  her  family  and  prop* 
erty,  or  what  is  usually  denominated  an  inoflScious  testament^ 
and  the  jury  find  from  the  evidence  in  the  cause  that  the  will 
or  wills  and  codicil  propounded  for  probate  are  of  such  char- 
acter, this,  of  itself,  will  impose  upon  those  claiming  under 
the  instrument  the  necessity  of  giving  some  reasonable  ex- 
planation of  the  unnatural  character  of  the  will,  or  at  least  of 
showing  that  its  character  is  not  the  offspring  of  mental  de- 
fect, obliquity,  or  perversion.  Y.  If  the  jury  find  from  the 
evidence  that  William  Knox  or  Mrs.  Myra  Semmes  exerdsed 
such  an  influence  over  the  mind  and  acts  of  Mrs.  A.  O.  Knox 
as  to  take  away  from  her  her  free  agency,  or  to  substitute 
their  will  for  hers  then  they  will  be  authorised  to  find  against 
such  will  as  to  the  legacies  tainted  by  said  undue  influence. 
Z.  If  the  jury  find  from  the  evidence  that  William  Knox  or 
Mrs.  Myra  Semmes  are  largely  benefited  by  the  provisions 
of  the  instruments  propounded  for  probate  as  the  will  and 
testament  of  Mrs.  A.  O.  Enox,  and  further  find  that  they  had 
a  controlling  agency  in  procuring  their  execution,  it  is  uni- 
versally  regarded  as  a  very  suspicious  circumstanoey  and  re- 
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qniiJng  (ho  fUlaot  •zplanaiioiL*  The  jurj  returned  a  yerdict 
in  favor  of  the  wills,  and  the  probate  ooart  rendered  judgment 
admitting  them  to  probate.  Conteetant  appealed  to  the  eir* 
•nit  conrt,  where  the  judgment  was  aflbmedi  and  ha  than  ap- 
pealed to  the  supreme  ooort 

OharUi  FilKnaon,  for  the  appellant. 

SempU  and  OunUr^  and  IVmiptJiis  ami  3Vof^  for  the  appal- 


C!oL«iCA9,  J.  The  ease  oomes  to  this  ooort  bj  appeal 
from  the  oircuit  ooart,  to  which  oonrt  an  appeal  had  been 
taken  from  the  decree  and  judgment  rendered  by  the  probate 
court  of  Montgomery  county,  on  a  oonteet  of  the  ndidity  of 
the  will  of  Mrs.  Anna  O.  Knox.  On  June  28,  1888,  testa- 
trix executed  in  due  form  an  instrument  purporting  to  be 
her  last  will  and  testament.  One  provision  of  this  will  was 
in  the  following  words:  ^  And  whereas  certain  powers  were 
rested  in  me  by  two  deeds  executed  by  my  deceased  husband, 
William  Knox,  the  one  to  William  S.  Donnell,  trustee,  dated 
May  80,  1863,  and  the  other  to  Thomas  J.  Semmes,  trustee, 
dated  December  18,  1856,  over  one-half  of  the  property,  real 
and  personal,  conveyed  by  said  deeds,  and  held  under  the 
said  trusts  thereof,  to  be  exercised  by  last  will;  now  ther^ 
fore,  under  the  execution  of  said  power,  I  do  hereby  by  my 
last  will  direct,"  etc.,  disposing  of  the  property.  So  much  of 
this  instrument  as  contained  the  exercise  of  the  power  therein 
specified  was  offered,  in  connection  with  the  will  and  oodidl 
made  by  testatrix  on  the  sixteenth  day  of  September,  1889, 
and  as  a  part  of  testatrix's  will  which  was  offered  for  probate. 
The  bill  of  exceptions  does  not  undertake  to  set  out  all  the 
eridenoe;  in  fact  there  is  nothing  in  the  bill  of  exceptions 
which  indicates  that  other  eyidence  than  that  set  out  was  not 
before  the  court  Looking  at  the  two  instruments  together, 
we  can  not  say  the  one  executed  in  1888  was  not  a  teatamen* 
tary  exercise  of  the  power  authorised  by  the  deeds  of  trust 
referred  to;  and  there  is  certainly  nothing  in  evidence  to 
show  that  the  power  thus  *^  exercised  was  subsequently 
revoked.  We  find  no  error  in  the  ruling  of  the  court  in  this 
respect. 

The  grounds  of  contest  were  testamentary  incapacity,  undue 
influence,  and  fraud.  What  constitutes  '*  testamentary  cap 
pacity,''  <Nr  '*  sound  and  disposing  mind  and  memory,''  as 
established  in .  this  state,  is:  if  the  testatrix  had  mind  and 
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iMmory  luffieient  to  recall  and  Tomember  the  piepertj  abe 
waa  about  to  bequeath,  and  the  objecta  of  her  boontj,  and  the 
diapoeitioo  which  ahe  wiahed  to  make— to  know  and  under- 
atand  the  nature  and  ooneeqaencea  of  the  buunesa  to  be  per* 
Ibrznedy  and  to  discern  the  simpla^and  obTiona  relation  of  its 
elementa  to  each  other — she  had,  in  contemplation  of  law,  a 
aonnd  mind:  Kramer  r*  Weinart^  81  Ala.  416;  Taylor  r.  Kelly^ 
81  Ala.  68;  68  Am.  Dee.  150. 

Ab  to  qpdae  inflaence,  the  mle  aa  declared  in  Bancrofi  ▼. 
Ofis,  91  Ala.  290,  24  Am.  8t  Bep.  904,  ia  aa  foUowa:  ""The 
ondae  influence  which  will  avoid  a  will  must  amount  to 
coercion  or  fraud;  ideas  which  involve  actual  intent  to  con- 
trol the  testator  against  his  will.  The  law  never  presumes 
fraud,  or  the  evil  intent  and  unlawful  acts  essential  to  the 
eoercion  here  oontemplated.  There  must  be  some  proof  of 
these  things.  They  cannot  be  considered  to  have  been  done, 
merely  because  the  proponent  bad  the  power  to  coerce,  or  to 
defraud.'* 

In  EoBiU  V.  Montgomerif,  93  Ala.  293,  it  ia  said:  **The 
mdue  influence  which  will  avoid  a  will  must  amount  to 
coercion  or  fraud,  an  influence  tantamount  to  force  or  fear, 
and  which  destroys  the  free  agency  of  the  party,  and  con- 
atrains  him  to  do  what  is  against  his  wilL  Mere  persuasion 
or  argument  addressed  to  the  judgment  or  affections,  in  which 
there  ia  no  fraud  or  deceit,  does  not  constitute  undue  infln- 
ance." 

There  waa  some  evidence  in  the  case  of  Ea$ti»  v.  Montgomery^ 
93  Ala.  293,  which  tended  to  show  that,  on  the  part  of  a  pre- 
ferred legatee,  he  was  at  times  disrespectful,  abusive,  and  ill 
treated  testatrix,  aa  in  the  present  case;  but.  aa  the  evidence 
failed  to  show  that  such  conduct  operated  to  influence  testa- 
trix at  the  time  of  the  execution  of  the  will,  it  was  held  by  a 
majority  of  the  court  that  it  was  not  improper  for  the  court  to 
instruct  the  jury,  **that  there  waa  no  evidence  in  the  case  of 
any  threats  to  induce  or  cause  testatrix  to  make  the  will  con- 
trary to  her  intention." 

When  the  probate  of  a  will  is  contested  on  the  ground  of 
mental  incapacity,  or  undue  influence,  the  real  issue  ia  as  to 
the  condition  of  the  mind,  or  the  operation  and  effect  of  undue 
influence,  at  the  particular  time- of  the  execution  of  ***  the 
wilL  The  condition  of  the  mind  of  the  testate  prior  to  the 
execution  of  the  will,  and  all  facts  and  circumstancea  which 
tend  to  elucidate  its  condition,  or  to  ahow  the  freedom  of  the 
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will,  or  that  It  wae  imdiily  coerced  and  influenced  at  the  par- 
ticular time,  although  ench  facts  and  circamstancea  may 
have  existed  or  occurred  previous  to  the  time  of  the  execution 
of  the  will,  are  admissible  in  evidence:  (yDonnM  v.  Bodigw^ 
76  Ala.  226;  52  Am.  Rep#822;  Kramer  v.  Weinari^  81  Ala. 
415.  Tested  by  these  principles,  which  have  been  often 
adjudicated,  and  others  which  are  familiari  we  find  no  error 
in  the  charges  given  by  the  court  to  the  jury. 

In  charge  No.  20  there  appears  evidently  an  error  in  copy- 
ing. It  is  conceded  by  counsel  on  both  sides,  that  the 
original  charge  read  *4f  suffered"  instead  of  '*  if  sufficient,'' 
and  should  be  thus  corrected.  With  this  correction  the  charge 
is  free  from  error. 

Charge  '*  X  "  requested  by  contestant  is  objectionable  for 
many  reasons.  It  is  misleading.  In  the  next  place,  the  law 
does  not  undertake  to  prescribe  the  duties  of  a  testator  to  his 
family,  in  regard  to  the  disposition  of  his  property.  And 
again,  although  a  testator  might  not  dispose  of  his  property 
equally  to  his  next  of  kin,  that  fact  alone  does  not  raise  a 
presumption  of  mental  incapacity  or  undue  influence.  The 
manner  in  which  a  testator  disposes  of  his  property  is  a  fact 
in  evidence,  to  be  considered  with  other  facts  in  determining 
the  issue;  but  there  is  no  conclusion  of  law  from  such  a  fact 
as  to  shift  the  burden  of  proof  upon  proponent,  or  the  bene- 
ficiaries under  the  will,  to  show  a  sound  mind,  or  freedom  of 
will,  on  the  part  of  the  testator.  It  is  a  mere  circumstance  to 
be  weighed  by  the  jury:  EaztU  v.  Montgomery^  98  Ala.  298. 

Charge  marked  **Y"  was  properly  refused.  As  was  pre* 
•viously  declared  in  this  opinion,  to  sustain  the  contest  of  the 
probate  of  a  will  on  the  ground  of  undue  influence,  the  evi- 
dence must  show  that  such  undue  influence  operated  at  the 
time  of  the  execution  of  the  will.  This  principle  is  not  recog- 
nized in  charge  Y.  We  also  think  the  charge  abstract 
There  is  no  evidence  in  the  record  to  show  ^  undue  influence," 
as  contemplated  by  the  law. 

Charge  '*  Z  "  was  properly  refused.  It  is  abstract^  and  is 
objectionable  for  the  further  reason,  that  it  requires  a  higher 
degree  of  proof  than  the  law  demands.  When  the  jury  is 
reasonably  satisfied  from  the  evidence  of  any  fact  in  civil 
cases,  that  is  all  that  is  required.  But,  when  a  charge  asserts 
that  any  fact  requires  the  "  fullest ''  explanation,  we  ••»  have 
no  legal  scales  to  measure  or  weigh  with  any  degree  of  defi- 
niteness  the  testimony  necessary  to  meet  this  dem^and. 
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We  find  lo  error  In  the  mooidt  *Bd  Che  Jndgmenfl  ii 
aflkmed.  

W11X8.— Thtf  qjiettioiia  of  vli»k  la  infBei«nt  oApadtj  to  ezoonto  a  will  and 
tba  task  of  and  burdan  of  proof  concerning,  at  weU  at  tba  variont  qntttiont 
M  to  widna  inflntnoa  invalfdating  willt,  it  ditoiitted  in  JSoMik  v.  Mcntgomet% 
96  AU.  d06,  mnle  227,  and  note,  where  tha  notat  and  eatot  traating  thtta  tnb- 
Jaeta  ara  ooUaeted. 

Wills— CoKSTBUiiro  DamMtn  JxarRuarnxm  is  Oxb  Will.— All  tttta- 
mentary  paper%  no  matter  bow  numeront,  thoold  be  proved  together  at  one 
will:  Peppa^B  BtUUet  148  Pa.  Stw  6.  A  paper  may  be  referred  to  and  made 
«  part  ef  a  wiU,  if  tnch  paper  it  then  in  ezittenoe  and  can  be  identifiadi  In 
f  aUiiaber,  74  OaL  144:  5  Am.  St  Rep.  433,  and  note.  Notet  made  by  a 
teatator,  payable  at  hit  death,  folded  np  in  hit  will  and  referred  to  tfatraia, 
and  remaining  in  hit  potteation  at  hit  death,  are  a  part  of  the  willi  Fkkk  w» 
Smppf  in  Ind.  289;  49  Am.  Bep.  449,  and  extended  nota. 


H0DOB8  V.  Winston, 

CBS  ALABAMA,  914.] 

HoKavTBABB  IN  Sbpabatb  Tbaots  ov  Laki».— Two  paroelt  of  land,  thoagh 
not  oontignont,  if  oocnplad  and  onltiTated  in  connection  with  each  other, 
and  uaod  at  a  common  aonroe  of  family  tnpport^  may  together  oontti* 
-tnta  a  bomettead. 

fiOMBBTBABB^COBTBirAIUBI  OF— VALXDITr  AB  AdAIMR  OEBDinOBa— Simplo 

.money  judgment  credid^rt  and  thott  dtuni^g  nnder  them  h«m  bo  right 
to  oomplain  of  the  eonveyanoe  of  hit  homeatead  by  their  debtor. 

BspVOWAVT  DsnursBa — One  who  for  the  purpose  of  maintaining  a  dafenaa 
ialibarata^  repraaenta  a  thing  in  one  aapeot  ia  not  permitted  to  contra* 
diet  hia  own  reptetentation  by  giving  tha  aama  thing  anatbar  atpett  m 
thaaameeaaa^ 

Hombbtbads—Kbpugnaiit  Pbfbv8B8.~A  defendant  in  an  action  who  hat 
obtained  a  anbatantial  advantage  by  taking  and  ancoetafnlly  maintaining 
tba  poaitieQ  that  tha  land  in  oontroveray  is  a  homeatead,  ia  thereby 
aatopped  from  claiming  -on  tbe.tama  evidene%  and  in  tba  Buna  aotiaiff 
that  it  ia  not  a  homeataad. 

Hon BSTBADS^CONYBYAilOB  OV  CsBTlflOATB  OV  AOKNOWLBDOMBNT* — A  COB- 

veyance  uf  a  homeatead  by  a  hnaband  and  wife,  without  the  aeparata 
aeknowledgment  of  the  wife  and  certificate  thereof  at  required  by  the 
atatnte  ia  a  mere  nullity.  When  auoh  couTeyanoe  baa  been  completely 
executed  by  delivery  and  acceptance  for  record,  the  officer  before  whom 
it  waa  acknowledged  haa  no  power  to  alter  or  add  to  the  certificate,  or 
make  a  new  one,  without  a  reacknowledgment. 

EOMBSTBADB— COKTBTAffOB    07     DbVBOTIVB    AgKNOWLIDOMBNIV— LiBH    OV 

ExxounoN. — A  conveyance  of  a  homeatead  by  hnaband  and  wif«^  to 
which  the  certificate  of  aeparate  acknowledgment  of  the  wife  ia  not 
■tada  nntil  after  the  conveyance  haa  been  delivered  and  recorded,  and 
than  without  a  reacknowledgment  and  after  the  lien  of  an  aKecntioa 
haa  attached,  ia  a  mere  nullity,  and  the  ezecntion  purchaser  aoquirea  a 
good  title  if  the  levy  and  aale  were  made  after  the  land  ceaaed  to  be  a 
homeatead. 

AM.  8r.  Rep..  Vol.  XXXVI. -10 
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Action  by  Winston  against  Mrs.  A.  Shnbert  as  tenant  in 
possession  to  recover  two  small  tracts  of  land.  The  plaintiff 
claimed  as  a  purchaser  at  sheriff's  sale  under  a  judgment 
and  execution  in  his  favor  against  James  G.  Coleman.  The 
sheriff's  deed  to  plaintiff  was  dated  November  5, 1885.  Hodges 
intervened  as  the  landlord  of  Mrs.  Shubert,  and  defended 
under  his  own  title  as  a  purchaser  from  said  Coleman  and 
wife  by  deed  dated  February  20,  1885.  Two  certificates  of 
acknowledgment  were  indorsed  on  this  deed  taken  by  the 
same  justice  of  the  peace  and  dated  February  20,  1885,  one 
by  the  grantor  and  his  wife,  and  one  of  separate  examination 
by  the  wife  alone.  The  deed  also  recited  two  indorsements 
of  filing  for  record,  one  dated  September  1, 1885,  the  other 
February  15, 1886.  The  testimony  of  the  justice  of  the  peace 
showed  that  he  took  both  acknowledgments  and  wrote  both 
certificates,  that  the  certificate  of  separate  acknowledgment 
of  the  wife  was  made  on  February  20,  1885;  that  Mrs.  Cole- 
man did  not  again  acknowledge  the  deed  before  him,  and 
that  he  did  not  remember  writing  a  second  certificate  sub- 
sequent to  the  date  of  the  deed.  From  the  testimony  of 
Coleman  it  appeared  that  Mrs.  Coleman  had  a  separate  ex- 
amination at  the  time  the  deed  was  executed  and  acknowl- 
edged,  the  certificate  of  the  grantor  and  his  wife  jointly,  then 
being  appended,  that  he  discovered  the  defect  in  the  certificate 
after  the  deed  was  filed  for  record,  and  he  then  procured  the 
justice  to  make  and  add  the  certificate  of  the  separate  ex- 
amination of  the  wife,  and  again  filed  the  deed  for  record. 
Mrs.  Coleman  was  not  present  when  this  was  done,  and  the 
record  copy  of  the  deed  as  first  recorded  showed  only  the 
joint  certificate  of  the  grantor  and  his  wife.  Upon  these,  and 
the  further  facts  appearing  in  the  opinion,  the  plaintiff  had  a 
verdict  and  judgment  in  his  favor,  and  the  defendant  ap- 
pealed. 

/•  E.  Browfij  for  the  appellants. 

0.  D.  Sireeif  for  the  appellee. 

*^*  Walksb,  J.  The  two  parcels  of  land  involved  In  this 
suit  are  not  contiguous.  The  house  in  which  James  Q.  Cole* 
man,  the  judgment  debtor,  lived  with  his  family  was  on  the 
forty-acre  tract.  In  connection  with  this  tract  he  used  the 
other  tract  containing  fifty-five  acres,  cultivating  it  every 
year,  and  getting  from  it  a  support  for  his  family.    The  aggre- 


Deo.  189L]  HoDOBB  «•  Winston.  348 

gate  Talae  of  the  two  tracts  was  less  than  two  tbonsand  dol- 
lars. They  were  occupied  and  cultivated  in  eonnectioa  with 
each  other,  and  were  used  as  a  common  source  of  famry  sap- 
port.  Together  they  could  constitute  a  homestead:  Diau  r* 
HaUy  83  Ala.  159.  The  facts  as  to  the  judgment  debtor's 
occupancy  and  use  of  the  two  parcels  together  were  testified 
to  by  the  witness  Thomas  Coleman.  After  he  had  testified, 
evidence  offered  by  the  plaintiff  to  show  that  the  sale  of  the 
land  by  the  judgment  *^^  debtor  to  Hodges  was  fraudulent 
and  void  as  to  the  former's  creditors  was  objected  to  by  the 
defendants  on  the  ground  that  the  testimony  of  the  witness 
Thomas  Coleman  showed  the  land  sued  for  to  have  been  the 
homestead  of  James  0.  Coleman  at  the  time  of  the  execution 
of  his  deed;  and  this  objection  was  sustained.  Assuming 
that  the  lands  constituted  a  homestead,  this  ruling  was  cor* 
rect,  as  the  plaintiffs  in  a  simple  money  judgment,  and  those 
claiming  under  them,  have  no  right  to  complain  of  the  dis- 
position of  homestead  property  which  could  not  be  subjected 
to  their  demand.  The  testimony  of  the  witness  Thomas 
Coleman  as  to  the  judgment  debtor's  occupancy  and  use  of 
the  two  parcels  together  remained  wholly  unoontroverted. 
The  defendants,  in  making  the  objection  on  the  ground  men- 
Coned,  precluded  themselves  from  contending  that  the  two 
I>arcelB  together  did  not  constitute  a  homestead.  Having 
obtained  a  substantial  advantage  by  taking  and  successfully 
maintaining  the  position  that  the  lands  in  question  consti- 
tuted a  homestead,  they  estopped  themselves  from  claimingi 
on  the  same  state  of  evidence,  that  they  were  not  a  homestead. 
They  could  not  support  one  position  of  defense  by  claiming 
that  the  lands  constituted  a  homestead,  and  at  the  same  time 
obtain  the  advantage  of  another  position  which  involved  a 
denial  of  the  homestead  character  of  the  land.  A  defendant 
who,  for  the  purpose  of  maintaining  a  defense,  has  deliberately 
represented  a  thing  in  one  aspect,  cannot  be  permitted  to 
contradict  his  own  representation  by  giving  the  same  thing 
another  aspect  in  the  same  case:  CctldweU  v.  Smithy  77  Ala. 
157;  ffiS  V.  Huekdbee,  70  Ala.  183;  Herman  on  Sstoppel,  4th 
ed.,  687. 

James  O.  Coleman  was  living  on  the  land  as  his  homestead 
when  he  and  his  wife  signed  and  delivered  the  deed  to  the 
defendant  Hodges.  Without  the  separate  acknowledgment 
of  the  wife  and  the  certificate  thereof  as  required  by  the  stat- 
ute, that  deed  was  a  nullity:  Code,  sec.  2508.    This  court, 
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after  a  full  conBideration  af  the  qaestion,  baa  decided  that 
when  a  deed  has  been  deliveied  to  the  parties,  and  has  been 
aooepted  lor  record,  or  as  the  complete  execution  of  the  in- 
strument, the  officer  before  whom  the  grantors  acknowledged 
it  has  no  power  to  alter  or  add  to  his  certificate,  or  to  make  a 
new  certificate,  without  a  reacknowledgment:  Chriffiih  v.  Ver^ 
ems,  91  Ala.  8664  24  Am.  St  Rep.  918.  The  j^asoning  in 
that  case  to  support  the  conclusion  that  the  officer  taking 
the  acknowledgment  is  without  power  is  eqnally  applicable 
whether  the  officer,  when  the  alteration  or  addition  or  the  new 
certificate  is  made,  is  holding  his  office  under  the  same  elec- 
tion ^^*  or  appointment  under  which  he  held  at  the  time  the 
original  acknowledgment  was  taken,  or  has  gone  out  of  office^ 
or  holds  office  under  a  new  election  or  appointment.  The 
evidence  in  the  present  case  shows  that  the  certificate  of  the 
separate  acknowledgment  of  the  wife  was  not  made  until  after 
the  conveyance  had  been  delivered  and  once  recorded,  and 
that  it  was  made  without  reacknowledgment  and  after  the 
lien  of  the  execution  under  which  the  plaintifif  purchased  had 
attached.  Without  the  wife's  separate  acknowledgment  and 
the  certificate  thereof,  the  deed  to  the  defendant  Hodges  was 
a  mere  nullity  when  the  lien  of  the  execution  attached.  The 
evidence  ehowing,  without  conflict,  a  judgment  against  James 
O.  Coleman,  the  issue  of  execution  thereon,  a  levy  and  sale 
under  the  writ,  and  the  sheriff's  deed  to  the  plaintiff,  all  in 
due  form,  and  that  at  the  time  of  the  levy  and  sale  the  land 
had  ceased  to  be  the  homestead  of  the  defendant  in  the  judg* 
meiit  and  that  his  attempted  conveyance  thereof  was  a  mere 
Aullity,  the  plaintiff  was  entitled  to  recover.  If  there  wae 
error  in  any  of  ihe  rulings  of  the  court  of  which  the  appellants 
complain,  it  was  error  without  inj  ury.  There  was  no  evidence 
to  support  any  defense. 
Affirmed. 

HeMi8TX4D  nr  NovcoimoiTeifli  Tracts  aw  Land:  Saeiiote  to  AremU  t. 
Mace,  9  Am.  Si.  Rep.  210,  and  aztended  note  to  Pryor  r.  Stone,  70  Am. 
Dea  350.  A  homestead  does  not  inolnde  a  traot  of  timber  land  a  mile  from 
the  honae  and  farm  t>ocnpied,  not  adjoining  it,  from  whioh  fuel  was  alone 
derived  for  the  nse  of  the  farm:  WaUer§  v.  People,  18  UL  194;  65  Am. 
Deo.  730,  and  not«.  Differeilt  tracts  of  land  whioh  are  separated  from  one 
another  by  a  distance  of  several  miles  cannot  be  occupied  and  used  together 
for  the  purposes  of  a  homestead:  In  re  Armetrong,  80  Cal.  71.  A  homestead 
must  consist  of  one  body  of  land;  Linn  County  Bank  v.  Hapkine,  47  Kan. 
580;  27  Am.  St  Rep.  809,  and  note. 


Dec.  1891.]    YouNasLooD  v.  Birmingham  T.  A  8.  Co.        245 

Homestead — CoNTBTAifOi— Valtditt  qv  as  to  Cbbditoiul — A  eonvej- 
ftnce  by  a  debtor  of  bia  homestead  not  subject  to  a  judgment  lien  or  sale 
under  execution  is  not  fraud  as  to  his  creditors:  Bogan  v.  OltveUind^  02  Ark. 
101;  20  Am.  St.  Rep.  158,  and  note.  A  sale  of  a  homestead  cannot  be 
Iranduleut  aa  to  a  creditor  of  the  claimant*  since  such  creditor  has  no  inter* 
esfc  therein  which  may  be  taken  in  the  payment  of  his  debts:  McDanndl  ▼• 
Rag«dak^  71  Tex.  23;  10  Am.  St.  Rep.  729,  and  note;  McPhuf.  O^Rcmhe, 
10  Col  301;  3  Am.  St  Rep.  579,  and  note;  DorUh  ▼.  Benion,  98  N.  0.  190; 
2  Am.  St.  Rep.  331,  and  note;  Oampbeli  ▼.  Janes,  52  Ark.  493:  Schqfer  T. 
Bddsnieier,  107  Mo.  314.  See,  also,  the  note  to  Pike  T.  MUe$,  99  Am.  Deo. 
152. 

HoMXOTXAD — JaDOMBNT  WHETHER  LiEM  ON. — A  judgment  ia  not  a  lien 
on  the  homestead  of  the  judgment  debtor:  Beifer  v.  ThoenUng,  81  Iowa,  6l7| 
MUford  Scof.  Bank  ▼.  Ayers^  48  Kan.  602;  Freiberg  ▼.  Wakem,  85  Tex.  264; 
34  Am.  St.  Rep.  808,  and  note;  extended  notes  to  Vatutory  t.  (TAonifM, 
84  Am.  St.  Rep.  498,  and  Blue  ▼.  Blue,  87  Am.  Dea  278. 

Homestead— Ck>NTETAifOEBT  Husband  and  Wivs— DxTEonvs  Acknowl- 
edgment.— ^A  deed  to  the  homestead  by  a  husband  and  wife  jointly,  without 
the  aasent  and  signature  of  the  wife  properly  acknowledged  by  her  aa  the 
statata  reqnirea  is  a  mere  nullity:  SmUh  ▼.  Pearce,  85  Ala.  264;  7  Am.  St. 
Bep.  44;  Oage  ▼.  Wkeekr,  129  111.  197;  /ones  ▼.  Bobbim,  74  Tez.  616.  The 
homestead  can  be  conveyed  only  by  the  joint  deed  of  the  husband  and 
wife,  the  wife  being  examined  apart  from  her  husband,  and  separate  deeds 
by  both  spoQses  eouTeying  such  homestead  are  void:  Pooh  t.  Oerrard^  6 
OiL  71;  65  Am.  Deo.  481,  and  extended  note  484. 

PiiBADiNkS — ^RiFDONANor— EsTorPEL. — ^Whcro  the  oomplaint  sets  oat  in 
terms  the  oootract  laed  upon,  and  also  contains  an  allegation  which  places 
a  false  oonatmotioa  upon  the  contract,  snoh  repugnant  all^atioa  may  be  re- 
jected aa  surplusage:  Love  ▼.  Sierra  Nevada  Water  eU,  Oo.^  82  CaL  639;  91 
Am.  Dee.  602.  A  party  is  eatopped  by  his  answer  from  showing  averments 
therels  eontsaned  to  be  tme:  WUoooBton  t.  Burton,  tl  OaL  228;  87  Am.  Dec 
66.  A  defendant  csamot  depart  from  a  rseord  under  which  he  arers  he 
olaimaandralieax  Lomy^.  .ffr»j|^  6Bob.  192;  39 Am.  Deo.  566. 


YOUNQBLOOD  V.   BIRMINGHAM   TbUST   AND   SAYHrOS 

COMPAKT. 
IBB  Alabama,  OLl 

Dmwdiit— Dlfunnog  ov. — ^A  diaeonnt  by  a  bank  means  a  deduction  or 
dxsvback  made  vyoa  ili  adTaacea  er  leaae  of  money  npon  negotiable 
paper,  or  ottier  endsnoea  of  debt  payable  at  a  fntus  day  which  are 
transferred  to  the  bank.  In  other  words,  disconnt  la  the  interest  ra* 
•erred  from  the  amount  losned  at  the  time  the  loan  is  made. 

Dacx>inr»— What  Is.— Brery  lonn  mnde  upon  ertdenoea  of  debt  when  com* 
penntion  for  the  use  of  the  money  till  the  mntnrity  of  the  debt  is  de- 
dnoted  from  the  prinoipal  and  vetnined  by  the  lender  nl  the  time  of 
making  the  loan  ia  a  discount  in  the  abaenoe  of  statnte  to  the  oontoaqfi. 

Banks  and  Banking — DiacoiTNT  ov  Kegotiablb  Pafxb— Usuktw-^A  bank 
irliioh  diMoonti  n  draft  at  a  rate  of  interest  equal  to  twelve  per  cent 
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per  annnm  in  Tiolation  of  a  itatute  providing  that  ''any  banker  whm 
discounts  any  note,  bill  of  exchange,  or  draft  at  a  higher  rate  of  intsmi 
than  eight  per  oent  per  annnm*  not  including  the  difference  of  ezcfaang^ 
is  gnilty  of  a  misdemeanor,"  and  cannot  recoyer  on  the  draf^  as  it  is  roid 
in  its  hands  as  being  acquired  under  an  unlawful  and  criminal  contract* 

COSISTITUTIONAL  LaW— VALIDITY  OF    StATOTE    RkLATIHO    TO    iBTTEBnT. — 

A  statute  making  it  a  misdemeanor  for  any  banker  to  discount  any  notOp 
bill,  or  draft  at  a  higher  rate  of  interest  Uian  eight  per  cent  per  annum 
not  including  the  difference  of  exchange  applies  to  all  kinds  of  banker^ 
and  is  not  invalid  as  an  unlawful  exercise  of  class  legislation. 
OoMTRAcra — Validitt  ov— Riort  ow  Kioovkrt.—No  rights  osa  spring 
from  or  be  rested  upon  an  act  in  the  performance  of  which  a  aiminal 
penalty  is  incurred,  and  all  contracts  which  are  made  In  violation  of  a 
penal  statute  are  absolutely  void,  and  cannot  be  recovered  upon. 

Taliaferro  and  Houghton^  for  the  appellant. 
Oillespy  and  Smyer^  for  the  appellee. 

•»•  McClellan,  J.  The  terras  "discount**  and  "loan  •»  are 
employed  in  the  books  indiscriminately  and  synonymously 
in  all  cases  where  compensation  for  the  nse  of  money  ad- 
vanced is  retained  ont  of  the  gross  sum  at  the  time  of  the 
advancement.  Thus  it  is  said:  "Discounting  or  loaning 
money  with  a  deduction  of  the  interest  in  advance  is  a  part  of 
the  general  business  of  banking  "  etc.:  2  Am.  &  Bng.  Bncy.  of 
Law,  92.  And  a  discount  is  thus  defined:  "  By  the  language 
of  the  commercial  world,  and  the  settled  practice  of  banks,  a 
discount  by  a  bank  means,  ex  vi  termini^  a  deduction  or  draw- 
back made  upon  its  advances  or  loans  of  money  upon  negoti- 
able paper,  or  other  evidences  of  debt,  payable  at  a  future 
day,  which  are  transferred  to  the  bank.  The  term  'discount^* 
as  a  substantive,  means  the  interest  reserved  from  the  amount 
lent,  at  the  time  of  making  the  loan;  as  a  verb,  it  is  used  to 
denote  the  act  of  giving  money  for  a  note  or  bill  of  exchange, 
deducting  the  interest":  6  Am.  &  Bng.  Bncy.  of  Law,  678, 
679.  A  distinction  between  discounts  and  loans  is  sometimes 
enforced  by  the  terms  of  statutes  obtaining  in  the  premises; 
but  in  the  absence  of  any  element  of  this  kind — whenever 
the  words  stand  alone  upon  the  signification  accorded  them 
in  the  general  law — every  loan  upon  evidences  of  debt,  where 
the  compensation  for  the  use  of  money  till  the  maturity  of  the 
debt  is  deducted  from  the  principal  and  retained  by  the  lender 
at  the  time  of  making  the  loan  is  a  discount:  Fleckner  v. 
United  States  Bank^  8  Wheat.  851;  National  Bank  v.  Johnson^ 
104  U.  S.  276;  Saltmarsh  v.  Planters'  etc.  Bank,  14  Ala.  677; 
Philadelphia  Loan  Co,  v.  Towner,l3  Conn.  259;  Pap$  v.  Capif 
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lol  Bank,  20  Kan.  440;  27  Am.  Rep.  183;  Niagara  Co.  Sank 
T.  Baker,  16  Ohio  St  85;  Taimage  ▼.  PeU,  7  N.  Y.  828;  City 
Bank  y.  Bruce,  17  N.  Y.  616;  Freeman  ▼.  Brittin,  17  N.  J.  L. 
906. 

On  these  principleSi  we  entertain  no  doubt  that  the  trans- 
action in  and  by  which  plaintiff  acquired  the  draft  of  Swem 
and  Tbomaa,  which  had  been  accepted  by  defendant  for  the 
accommodation  of  the  drawers,  by  advancing  to  Swem  and 
Thomas  the  face  value  thereof,  less  a  certain  per  cent  thereon 
which  was  retained  by  plaintiff  for  the  use  of  the  gross  sum 
80  advanced  for  the  time  of  the  paper,  was  a  discounting  of 
the  draft  within  the  usual  sense  of  that  term,  and  hence 
within  the  meaning  of  the  word  as  employed  in  section  4140 
*S4  0f  i\^Q  code,  there  being  nothing  in  the  context  of  that  sec- 
tion importing  a  different  significance. 

The  section  referred  to  is  as  follows:  *'  Any  banker  who  dis- 
counts any  note,  bill  of  exchange  or  draft,  at  a  higher  rate  of 
interest  than  eight  per  cent  per  annum,  not  including  the  dif- 
ference of  exchange,  is  guilty  of  a  misdemeanor."  It  is  ad- 
mitted that  the  plaintiff  discounted  the  draft  in  question  at  a 
^higher  rate  of  interest  than  eight  per  cent  per  annum;  or 
rather,  it  is  admitted  that  the  plaintiff,  which  is  a  bank- 
ing corporation,  acquired  the  draft  by  paying  or  advancing 
thereon  the  sum  nominated  therein,  less  about  one  per  cent, 
which  was  deducted  and  retained  by  it  as  compensation  for 
the  use  of  the  money  until  maturity  of  the  paper,  which  was 
due  and  payable  at  thirty  days.  This,  as  we  have  seen,  was 
a  discounting  of  the  draft  within  the  statute  quoted;  and  the 
rate  of  discount  being  equal  to  twelve  per  cent  per  annum, 
the  discount  was  violative  of  the  statute,  and  involved  a  crime 
on  the  part  of  plaintiff,  assuming  the  constitutionality  of  the 
enactment. 

This  was  section  4486  of  the  Code  of  1876.  It  was  then 
directed  against  individual  bankers  only.  As  it  then  stood 
it  was  adjudged  to  be  unconstitutional  by  this  court  in  Carter 
Broe.  V.  Colenian,  84  Ala.  266.  The  ground  of  that  decision 
is  not  expressly  stated,  but  it  was  based  on  authorities  {Sviith 
V.  LouietriUe  etc.  R.  R.  Co.,  76  Ala.  449,  and  South  etc.  R.  R. 
Co.  V.  Marrie,  65  Ala.  198),  a  reference  to  which  leaves  little 
doubt  that  the  statute  was  held  invalid  because  it  did  not 
apply  also  to  corporations  engaged  in  the  business  of  bank- 
ing; and  this  is  made  manifest  by  the  further  statement  of 
the  court:  ^*  The  statute  has  since  been  changed  (Code  1886, 
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sec.  4140),  with  wbat  effect  we  need  not  inquire.'*  The  cluni0» 
here  referred  to  consista  in  the  omission  from  ite  last  codifioai* 
tion  of  the  word  ^  individaal,"  the  effect  being  to  make  itappli* 
cable  to  corporate  as  well  as  indiyidual  bankers,  and  to  obviato 
the  infirmity  painted  out  in  Carter  Bros,  r*  CoUmanf  84  AIa» 
256.  We  do  not  conceiye  that  there  could  have  been  any  other 
objection  to  the  constitutionality  of  the  original  ena€tmeBt; 
and,  that  objection  baying  been  eliminated  by  amendmei^ 
we  are  dear  in  the  conviction  that  it  is  now  a  valid  and  efli- 
cacious  exercise  of  legislative  power.  It  is  quite  erroneous  U> 
say  that  it  is  class  legislation,  in  a  vitiating  sense.  It  does 
apply  to  a  class,  of  course,  as  do  very  many  other  statutes  ia 
our  jurisprudence,  whose  validity  has  never  been,  and  cannot 
be,  successfully  questioned;  as,  far  instances,  statutes  regolai* 
ing  railroads,  physicians,  lawyers,  common  carriers,  wars- 
houseoken,  etc.;  but,  ^*  like  all  these,  its  application  is  to 
all  of  a  number  of  persons,  natural  and  artificial,  whose  oo- 
cupation  and  business  mark  the  lines  of  the  class  to  which 
they  belong,  and  as  members  of  which  they  are  each  and  all, 
without  invidious  distinction  whatever,  amenable  to  its  toram 
solely  because  they  pursue  an  avocation  which  the  lawmak* 
ing  power  oonceives  should  be  speoiaily  regulated. 

The  business  of  banking  is  well  mderstood  and  defined. 
A  chief  part  of  it  in  most  instanoes  consists  in  the  lending  of 
money,  and  this  is  almost  always  dona  by  discounting  ev^ 
denoes  of  debt  The  opportunities  and  temptations  of  per- 
sons engaged  ia  it  to  evade  or  violator  laws  against  nsury  ars 
so  much  greater  and  more  frequent  than  those  of  persons  not 
so  engaged  as  to  raise  up  a  necessity  for  tiia  application  of  bom 
stringent  measures  of  repression  than  are  necessary  in  respect 
of  ether  businesses  and  persons  engaged  therein.  And  it  is 
this  consideration  which  differentiates  the  business  of  bank- 
ing fh>m  ail  ethers  in  respect  of  UBiiry,  and  furnishes  a  predi* 
cats  for  such  legislation  as  is  embodied  in  section  4140  for 
the  regulation  of  banking  and  bankers^  which  does  not  exist 
as  to  any  other  occupation;  just  as  the  inherent  dangecs  in- 
volved in  the  operation  of  a  railroad  difibrentiates  that  fron» 
other  occupations,  and  nsoessitatss  legislation  which  would 
be  entirely  unnecessary  and  innocuous  in  respect  of  the  basi^ 
ness'of  fhrming,  for  instanca  Add  upon  this  ground  Sbatates 
of  this  character,  when  made  to  apply  to  all  persons,  whether 
individuals  or  oorporstioas,  regulating  oceupationSi  have  been 
uniformly  upheld.    Judge  Coolery,  in  this  oonnedioni  si^s:; 
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^'Tke  legifllatDre  mrny  also  deem  it  derirable  to  pretcrlbo  pai^ 
tiaiilar  roles  for  the  several  ooeapatioDS,  and  to  establisb 
distinotioDS  in  the  rights,  obligations,  dnties,  and  eapacitiee 
of  citizens.  The  business  of  common  carriers,  for  instance, 
or  of  bankers,  maj  require  special  statntorj  regolationa  for 
the  general  benefit;  and  it  may  be  matter  of  public  policy  to 
give  laborers  in  one  business  a  specific  lien  for  their  wageSi 
when  it  would  be  impracticable  and  impolitic  to  do  the  same 
for  persons  engaged  in  some  other  employments.  If  the  law 
be  otherwise  unobjectionable,  all  that  can  be  required  in  these 
cases  is  that  they  be  general  in  their  application  to  the  class 
or  locality  to  which  they  apply;  and  they  are  then  public  in 
character,  and  of  their  propriety  and  policy  the  legislators 
most  judge:  Cooley's  Constitutional  Limitations,  ppu  480^ 
48U 

In  a  recent  case  a  statute  of  Kentucky,  which  gave  a  right 
of  action  against  railroads  to  the  representatives  of  persons, 
not  in  the  service  of  the  road,  killed  through  the  negligence 
^^^^  of  railroad  employees,  came  before  the  supreme  coort 
of  that  state  on  the  question  of  its  constitutionality.  Tlie 
argument  was  that  this  was  class  legislation,  in  that  it  ap* 
plied  to  railroads  alone,  and  no  liability  was  imposed  opeo 
other  common  carriers.  The  court,  in  holding  this  positioo 
to  be  unsound,  among  other  things,  said:  *^Tlus  statute  doss 
not  single  out  a  particular  individual  of  corporation,  and  sob* 
jecl  him  or  it  to  special  burdens  or  peculiar  roles.  Nor  deaa 
it  do  so  as  to  some  of  those  engaged  in  a  particular  host* 
ness^  as^  for  instance,  the  Chinese  in  the  laundry  business^ 
and  which  the  supreme  court  of  the  United  States  condemned 
in  the  case  of  3oam  Hing  v.  Cromley,  1 18  U.  8. 703,  hot  it  sob- 
jeeta  all  in  a  particular  business  to  its  provisions,  jost  as  a 
law  relative  to  banks  and  the  conduct  ci  banking  would  sob- 
jeet  all  in  that  particular  bosinsss  to  its  tenos.  LegislaticQ 
of  like  character  is  to  be  found  upon  the  statute  i>ooks  cf 
evesy  stttte":  Zowimtttf  Saf$tf  Vmmlt  Ui.  Oo.  r.  LauumtU  sic 
Ji.  A  do.  (Kjr.,.Nov.  11, 1891>,  14  Lawy.  Bepi  Ann.  C.  579,  and 
notes;  and  to  like  effect  in  princq>Ie  are  the  following  oasss 
therein  cited:  MimmriF^.  %«  Oe.  v.  lfacisfy,lS7  U.  &  205; 
MUnneapolis  etc.  Ry.  Co.  v.  Beckwiih,  120  U.  8.  27;  and  so^  on 
the  same  principle,  a  statute  fixing  the  rats  of  Interest  which 
may  be  charged  by  pawnbrokers  is  no  violation  of  a  constitu* 
tiorral  provfsion  for  *' uniform  laws^:  Jaekscn  v.  Shawl^  29  Cal. 
267.    And  the  general  power  of  the  leg^lature  to  regulate 
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oooopatioDB  and  businesms  of  all  kinds,  keeping  within  Um 
principle  that  all  members  of  a  particalar  olasa  proposed  to 
be  regulated  must  be  equally  amenable  to  the  •-«  .  i  - 
made,  has  been  time  and  again  declared  by  this  o  *<  "..  .^i*yor 
Y.  YuaU,  8  Ala.  187;  86  Am.  Dec.  441;  Ex  parte  Marshall,  64 
Ala.  266;  Harrison  ▼.  Jones,  80  Ala.  412;  LouistnUe  eU.  R.  R. 
Co.  Y.  Baldwin,  85  Ala.  619;  McDonald  y.  State,  81  Ala.  279; 
60  Am.  Rep.  158.  Upon  a  consideration  of  the  foregoing 
authorities,  and  the  reasons  which  underlie  them,  we  are,  we 
repeat,  without  doubt  in  the  conclusion  that  section  4140  of 
the  Code  of  1886  is  a  constitutional  enactment 

It  is  equally  free  from  doubt,  in  our  opinion,  that  the  effect 
of  this  statute  on  the  transaction,  in  and  by  which  the  plain- 
tiff  acquired  the  draft  and  acceptance  sued  on,  would  vitiate 
it  in  toto,  and  avoid  and  defeat  all  right  on  the  part  of  the 
plaintiff  under  that  contract  The  title  upon  which  plaintiff 
relies  is  one  which  he  acquired  in  confessed  and  palpable  vio- 
lation of  a  law  which  denounced  his  act  in  that  regard  as  a 
crime.  The  doctrine  is  nowhere  more  firmly  established 
than  in  Alabama,  that  no  rights  can  spring  from  or  be  rested 
upon  an  act  in  the  performance  of  which  a  **^  criminal  pen- 
alty is  incurred,  and  that  all  contracts  which  are  made  in 
violation  of  a  penal  statute  are  as  absolutely  void  as  if  the 
law  had  in  so  many  words  declared  that  they  should  be  so: 
Moog  V.  Hannon,  93  Ala.  503,  where  our  cases  are  collated. 
And  the  logical  consequence  of  the  doctrine  in  a  case  like  the 
present  one,  involving  the  acquisition  of  a  note,  biU^  or  draft 
by  criminal  means,  is  that  not  only  is  the  act  of  acquisition 
a  crime,  and  invalid,  but  the  paper  itself — the  supposed  secur- 
ity for  money  advanced  in  contravention  of  the  statute — is 
absolutely  void  in  the  hands,  at  least,  of  him  who  comes  by 
it  through  the  commission  of  a  penal  offense:  Pennington  ▼• 
Townsend,  7  Wend.  276;  Bank  of  United  States  ▼.  Oimus,  8 
Pet.  527. 

The  rulings  of  the  trial  court  on  the  pleadings,  and  its  find- 
ings and  judgment  on  the  facts,  are  opposed  to  these  views. 
The  judgment  is  reversed,  and  the  case  having  been  tried 
without  jury  below,  judgment  will  be  here  rendered  tor  the 
defendant 

Reversed  and  rendered.     

DisoouivT — ^UsuRT.— The  resenring  and  reoeiring  in  sAwnes  of  a  lona  fSbts 
highest  rate  of  iuterest  is  not  nsarious:  VahJberg  v.  KeaUm^  61  Ark.  5S4;  14 
Am.  St  Hep.  73;  Parker  v.  Oowing^  2  Gratt.  372;  44  Am.  Deo.  388. 
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DiacoaNTiNO—WHBK  Usurious.— If  a  buik  r«MrTM  a  gnaUr  inUrasI 
tiban  the  charter  allowa,  the  lunry  laws  applj  to  the  eoatraoti  althoogh  the 
i«to  does  not  exceed  the  rate  preteribed  by  neh  lunry  lawi  SoA  Atoer  Aral 
▼.  SJUrwood,  10  Wio.  290;  78  Am.  Dee.  609^  and  note;  BatmU  ▼.  /Ww»  1 
OhioSt^  327;  M  Am.  Dee.  031 »  and  note;  PitmUn' Samkw.  Ska^4  9mtdm 
&  M.  75;  43  Am.  Dea  47a 

Oo.^TRAOT  CoHTmAvxiniio  TBS  PouoT  ov  A  STATom  b  voidi  Brockt  ▼• 
Cooper,  50  N.  J.  Eq.  761;  S6  Am.  St  Rep.  703»  and  note  with  the  omm  eol- 
lacted;  extended  notes  to  IToodf  ▼.  Amutnmg,  25  Am.  Bep.  576^  and  Ik  Lmm 
▼.  Trevima,  30  Am.  Rep.  106.  A  contract  in  Tiolation  of  a  atatate  ia  roidt 
and  cannot  be  enforced:  Ohio  etc,  Tnui  Co.  w.  MerckouUt^  tic  TrmM  Oiw,  11 
H-umph.  1;  63  Am.  Dec  742,  and  note;  Liim  t.  SiaU  Bauk^  1  Seaok  87;  25 
▲m.  Deo.  71,  and  note;  Permm$  r,  Jona,  12  Oa.  371;  58  Am.  Dm.  476; 
Orofrier  t.  Oarrabp,  17  La.  118;  36  Am.  Dec  606,  and  note;  8paUki§  w. 
Prewkm,  21  Vt  9;  50  Am.  Dea  6^  and  note;  Booker  r.  Faitdemaier,  4  Donic^ 
M0;  47  Am.  Dea  258,  and  nota  CoMtra:  See  LoaUir  t.  Bowtrd  Bmtk  U 
Md.  558;  3  Am.  Rep.  211;  Hammond  t.  Wikhar.  79  Oa.  421.  A  ooatnct 
Coanded  directly  on  an  illegal  concideration  is  Toid,  thoogh  the  illegal  aet  be 
prohibited  under  a  penalty  onlyi  MUtom  t.  Baden,  32  Ala.  30;  70  Am.  Dea 
623,  and  note;  Cobmdria  Bank  «Ca  da.  T.  HaUUman,  7  Watti  4  &  233;  4S 
Am.  Dea  229,  and  noU;  O'DonneB  w.  Sweeney,  5  Ala.  467;  39  Am.  Dea  338; 

WOmm  T.  Spencer,  1  Rand.  76;  10  Am.  Dea  491|  MMekeU  w.  BrnM,  1  Biu. 

110;  2  Am.  Dea  417. 


O'GONNBB  MlNIXG  AND    MaNUFAOTUBING   CoMPAlTT 

V.  GOOSA    FUBNAOB   GoMPANT. 

P5  ALABAMA,  4U.I 
OOfBPOKATIOm— DiRBOrOBS  Ai  AOBNTS — PoWKB  TO  BOTD  OOBrOBATIOII.— 

The  direetort  of  a  bneinem  oorporatioa  are  its  agentc,  and  exereiee  fnao- 
tiona  of  a  fiduciary  character  disqnalifying  them  from  binding  the 
corporation  in  a  tranaaction  in  which  they  are  adTcraely  intereated, 
without  the  fall  knowledge  and  free  consent  or  aoqniescanoe  of  emek 
corporation. 

CI6BF0BATIOHS— SaMB  DiRBOTOBB  AonBO  BOB  TwO  CORPOBATIOlta— BffBor 

ov. — ^If  the  same  persona  as  directors  of  two  diflereat  eorporatiooa 
represent  both  in  a  transaction  in  which  their  interests  are  opposed, 
such  transaction  may  be  aToided  by  either  corporatico  or  at  the  insftnaa 
of  a  stockholder  in  either,  without  regard  to  the  qnsetion  of  advantifa 
or  detriment  to  either  corporation  and  no  matter  how  fair  and  open  the 
transaction  may  be  shown  to  ba 

OoBFOBATioiia^TiiAHaAonoiis  BcrwBBir,  Whui  Rkprbbbiitbd  bt  Sana 
DiBBCTORS. — Dealings  between  corporations  represented  by  the  saoM 
persona  as  directors  may  be  accepted  as  binding  by  each  corporation 
and  the  stockholders  thereof.  Such  dealings  are  not  abaolutely  Toid» 
but  are  Toidable  at  the  eleotlon  of  the  respectiTO  corporation^  or  the 
■tockholders  thereof,  and  they  become  binding  if  acquiesced  in  by  the 
corporations  and  their  stockholdera 

OvBPOBATioiis— TaANSAonoiia  BT  DiBBOTOBS  OF— RiOHr  Of  Obbdrobs  10 
Impbacb.— The  duty  which  disqualifiea  the  directon  ol  a  oorporalios 
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from  binding  it  by  a  tnuiMctionln  wUdi  they  haT«  aa  ndi 

it  on«  owing  to  th«  eorporntioo.uid  ita  ttoeUiold6r%  nad  doM  iio4 

to  itt  ereditort  in  tho  abMnoo  of  frand,  and  wliaa  a  ditpotitioa  of  tte 

property  of  a  eorporatioa  it  aMailed  by  itt  Ofoditon^  iboy  aro  aoft 

•lotbed  with  the  right  of  the  oorporatton  or  of  ite  ttoekhotdafa  to  wtk 

aaide  the  tranaactioa  regardleae  of  itt  fatmeei  or  lufairnaM  on 

groand  that  it  wai  entered  into  by  lepreaentattTea  who  bad  pat 

•elTOi  in  a  relation  antagooistio  to  the  intweete  of  their  principal. 

Corporation  ereditort  oan  only  impeach  saoh  tnneaetion  npon  'proof  of 

the  inaoWenoy  of  the  oorporation  at  the  time  of  ite  oonanmmation,  or 

that  it  was  entered  into  with  intent  to  hinder,  delay,  or  defrand  theaik 

CoEFosAnova— C0NVITAHCI8  BT-^Riaam  ov  Cuditors. — ^The  fael  tlMfc  a 
oorporation  in  diepoeing  of  ite  property  deals  with  penona  who  afc  tbo 
•ame  time  are  oharged  with  the  duty  of  ropreaenting  ito  intereati^  doei 
not  of  itaelf  render  the  tranaaotion  fhuidaleat  aa  to  ita  oreditora. 

O0RPORATION8— TiiAMsnRS  BiTWBiir— RiGBis  OF  CRSDiross.^Whett  tlia 
property  of  one  corporation  ia  tranafeired  to  anotiier  oorporation  rapr^ 
•anted  by  the  aame  direetora  the  tranaaotion  oannot  be  oet^  aaida  by 
oorporation  oreditora  except  npon  proof  of  frand,  bnt  the  faot  of  aiioh 
relationship  calla  for  dearer  and  fnller  proof  of  a  ▼alaabie  and  adeqnata 
oonsideration,  and  of  tho  good  faith  of  the  partiea^  than  woald  ba 
required  if  the  grantee  were  a  atranger. 

Dunlap  and  Dorteh^  for  the  appellant. 

Aiken  and  Martin^  and  WatU  and  Son^  for  the  appellee. 

•*•  Walker,  J.  The  bill  was  filed  by  the  O'Conner  MHn- 
ing  and  Manufacturing  Company  as  a  simple  contract  creditor 
of  the  Coosa  Furnace  Company,  and  its  principal  purpose  was 
to  reach  and  subject  to  the  payment  of  the  debt  claimed  cer- 
tain property  alleged  to  have  been  fraudulently  conveyed  by 
the  Coosa  Furnace  Company,  first,  by  a  mortgage  executed  <m 
the  seventh  day  of  April,  1884,  and  again,  as  to  a  part  of  the 
property,  by  a  deed  of  absolute  conveyance  executed  on  the 
thirteenth  day  of  July,  1885.  The  specified  ground  of  attack 
upon  the  conveyances  in  question  is,  that  they  were  executed 
for  the  purpose  and  with  the  intent  to  hinder,  delay,  or  de- 
fraud the  complainant,  and  to  prevent  it  from  enforcing  col- 
lection of  its  just  demands;  and  that  the  debts  the  mortgage 
was  given  to  secure,  and  also  the  considerations  recited  in  the 
deed,  were  simulated  and  not  real.  The  execution  of  the  two 
instruments  is  alleged  in  the  bill,  and  is  admitted  in  the 
answer.  The  instruments  must  stand,  unless  the  particular 
infirmities  charged  against  them  are  shown  by  the  evidence. 
There  are  no  allegations  to  support  a  contention  that  their 
formal  execution  by  the  corporation  was  insuflScient  in  any 
particular. 

The  charge  that  the  considerations  recited  in  the  twoinstm- 
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niMxitfl  respectiyely  were  fliinulated  and  not  real  ia  Bofc  autainad 
by  ibe  proof.  The  defeodanta  proved^  withoai  contradictkMi, 
that  the  debta  aecared  by  the  mortgage  were  doe  from  the 
mortgagor,  and  represented  full  yalne  receired  bj  it;  and, 
alao,  that  the  ooneideration  meotiened  in  the  deed  waa  paid 
in  the  discharge  of  debta  which  were  secured  by  the  mort^igfl^ 
and  that  the  prci]>erty  conveyed  waa  not  at  that  time  worth  aa 
much  as  the  amoant  of  the  debta  in  payment  of  which  it  waa 
received.  We  would  have  to  ignore  the  uncontroverted  evi- 
denee  in  the  case  to  arrive  at  any  other  conduaion  on  the  anb> 
ject  than  that  the  debts  correctly  represented  money  actnaUy 
advanced  to  the  Coosa  Furnace  Company  and  billa  contracted 
by  it. 

Much  stress  is  laid  in  the  bill,  and  in  the  argument  of 
counsel  for  the  appellant,  upon  the  relations  existing  between 
the  several  defendants  during  the  time  covered  by  the  trana* 
actions  which  are  sought  to  be  impeached.  The  dealings  in 
question  were  between  the  Coosa  Furnace  Company,  on  the 
one  side,  and  the  Wabash  Iron  Company,  the  Vigo  Iron 
Company,  A.  L.  Crawford,  and  his  two  sons,  ^^  J.  P.  Craw* 
ford  and  A.  J.  Crawford,  on  the  other  side.  It  is  true  that 
each  of  the  corporations  mentioned  was  controlled  and  domi- 
nated by  the  Crawfords.  The  great  bulk  of  the  stock  in  each 
of  them  waa  owned  and  held  by  members  of  the  Crawford 
family.  The  board  of  directors  in  each  of  the  corporationa 
was  composed  of  the  Crawfords  and  their  adherenta.  It  thua 
plainly  appears  that  the  transactions  were  between  the  Cooaa 
Furnace  Company  and  some  of  its  own  stockholders  and 
directors,  and  also  two  other  corporations  having  boarda  of 
directors  composed  of  the  same  persons  who  managed  and 
controlled  the  first-named  company. 

The  directors  of  a  business  corporation  are  its  agenta. 
Though  they  may  not  be  trustees  in  the  technical  sense,  yet 
they  exercise  functions  of  a  fiduciary  character.  Their  posi* 
tion  impCes  that  confidence  is  reposed  in  them*  The  dutiea 
which  a  director  assumes  to  the  corporation  and  to  the  stock- 
holders thereof  disqualify  him  from  binding  the  corporation 
in  a  transaction  in  Which  he  is  adversely  interested.  He  can- 
not at  the  same  time  act  for  himself  and  for  his  principal, 
without  the  full  knowledge  and  free  consent  of  the  principaL 
In  Horawetz  on  Private  Corporations,  section  628,  it  is  said: 
•*A  person  who  is  agent  for  two  parties  cannot,  in  the  absenoa 
of  express  authority  from  each,  represent  them  both  in  a 


254  O'CoNNEB  M.  A  M.  Co.  v.  Coosa  F.  Co.     [Alabama, 

transaction  in  which  they  have  contrary  interests.  This  rule 
is  based  upon  the  same  reason  as  the  rule  which  prohibits  ao 
agent  from  representing  his  principal,  when  bis  personal 
interests  are  opposed  to  his  duty.  The  principal  stipulates 
for  the  judgment  and  skill  of  his  agent,  and  the  latter  has  no 
authority  to  act,  when  he  is  not  in  a  position  to  give  the  princi- 
pal the  benefits  of  his  best  end.eavors.  It  follows,  therefore, 
that  the  directors,  or  other  agents  of  a  corporation,  have  no 
implied  authority  to  bind  the  company  by  making  a  contract 
with  another  corporation  which  they  also  represent.''  If  the 
same  persons  as  directors  of  two  different  companies  represent 
both  companies  in  a  transaction  in  which  their  interests  are 
opposed,  such  transaction  may  be  avoided  by  either  company, 
or  at  the  instance  of  a  stockholder  in  either  company,  with- 
out regard  to  the  question  of  advantage  or  detriment  to  either 
company.  Both  the  corporations  are  armed  with  the  right  to 
repudiate  such  a  transaction,  no  matter  how  fiair  and  open  it 
may  be  shown  to  be:  MempMs  etc.  R.  R.  Co.  y.  Waods^  88  Ala. 
630,  641;  16  Am.  St  Rep.  81. 

But  the  duty  which  disqualifies  the  directors  from  binding 
the  corporation  by  a  transaction  in  which  they  have  an 
*^®  adverse  interest,  is  one  owing  to  the  corporation  which 
they  represent,  and  to  the  stockholders  thereof.  A  principal 
may  consent  to  be  bound  by  a  contract  made  for  him  by  an 
agent  who,  at  the  same  time,  represented  an  interest  adverse 
to  that  of  the  principal.  A  cestui  que  trust  may  elect  to  con- 
firm a  transaction  which  he  could  have  repudiated  on  the 
ground  that  the  trustee  had  an  interest  in  the  matter  not 
consistent  with  his  trust  relation.  In  like  manner,  dealings 
between  corporations,  represented  by  the  same  persons  as 
directors,  may  be  accepted  as  binding  by  each  corporation 
and  the  stockholders  thereof.  The  general  rule  is,  that  such 
dealings  are  not  absolutely  void,  but  are  voidable  at  the  elec- 
tion of  the  respective  corporations,  or  of  the  stockholders 
thereof.  They  become  binding,  if  acquiesced  in  by  the  corpo- 
rations and  their  stockholders:  KelUyr.Newburyport  Horse  R.R' 
Co.,  141  Mass.  496;  Ashhurses  Appeal,  60  Pa.  St  290-314;  Buell 
y.  Buckingham,  16  Iowa,  284;  85  Am.  Dec.  516;  Manujaetufen/ 
Saving  Bank  v.  Big  Muddy  Iron  Co.,  97  Mo.  88;  Alexander  v. 
WiUiams,  14  Mo.  App.  13;  Tunn  Lick  Oil  Co.  r.  Marbury,  91 
U.  S.  587;  Booth  v.  Robinson,  55  Md.  419;  UniUd  States  RoH- 
ing  Stock  Co.  v.  Atlantic  etc.  R.  R.  Co.,  84  Ohio  St  450;  82  Am. 
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Rep.  880;  Taylor  on  Private  CorporatioiiSi  2d  ed.,  sea  680;  1 
Beach  on  Priyate  Corporations,  sea  247. 

The  directors  of  a  corporation,  in  the  transaetion  of  ita 
bnsinesa  and  the  disposition  of  its  property,  do  not  stand  in 
any  such  relation  to  the  general  cred'tors  of  the  corporatioD 
as  they  occupy  to  the  corporation  itself  and  to  its  stock* 
holders.  They  are  not  the  agents  of  soch  creditors,  nor  can 
they  usoally  be  regarded  as  trustees  acting  in  their  behalf. 
The  creditors  are  not  entitled  to  disaffirm  a  transfer  of  the 
property  of  the  corporation,  made  by  its  directors  or  other 
agents,  merely  because  the  corporation  itself  or  its  stock- 
holders could  have  done  so.  When  a  disposition  of  the  prop* 
erty  of  a  corporation  is  assailed  by  its  creditors,  they  are  not 
clothed  with  the  right  of  the  corporation  or  of  its  stockholder* 
to  set  aside  the  transaction,  regardless  of  its  fairness  or  nn* 
fairness,  on  the  ground  that  it  was  entered  into  by  represent*^ 
tives  of  the  corporation  who  had  put  themselves  in  a  relation 
antagonistic  to  the  interests  of  their  principal.  The  right  of 
the  creditor  to  impeach  the  transaction  depends  upon  its 
fraudulent  character.  The  question  in  such  case  is.  Was  the 
transaction  which  is  complained  of  entered  into  with  the  in* 
tent  to  hinder,  delay,  or  defraud  creditors  T  Was  the  prop- 
erty fraudulently  transferred  or  conveyed  T  The  mere  fact 
that  the  corporation,  in  disposing  of  its  property,  dealt  with 
persons  who  at  the  same  time  *^*  were  charged  with  the 
dutj  of  representing  its  interests,  does  not,  by  itself,  render 
the  transaction  fraudulent:  Qlcb4  Iran  Roofing  sfa  Co.  T. 
TkaeheTf  87  Ala.  468. 

Where  the  property  of  a  corporation  is  transferred  to 
another  corporation  represented  by  the  same  directors,  the 
fiact  of  such  relationship  is  a  circumstance  well  calculated  to 
arouse  suspicion,  and  calls  for  a  rigid  and  severe  scrutiny  in 
the  examination  of  such  transaction  when  it  is  assailed  by  a 
creditor.  When  such  a  relationship  is  shown  to  exist  between 
the  contracting  parties,  clearer  and  fuller  proof  must  be  given 
of  a  valuable  and  adequate  consideration,  and  of  the  good 
faith  of  the  parties,  than  would  be  required  if  the  transferee 
or  grantee  had  been  a  stranger.  When,  however,  such  ex- 
amination is  made,  and  such  proof  is  forthcoming,  and  the 
result  is  that  no  fraud  or  unfair  dealing  is  shown,  and  it 
appears  that  the  transaction  was  not  vitiated  by  any  infirmity 
of  which  a  creditor  has  the  right  to  complain,  then  the  trans- 
action must  stand,  and  it  is  as  valid,  as  against  the  creditors 
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M  U  ib(B  oorporaiion  had  dealt  with  a  stranger,  who  was  noi 
Inyolred  in  any  way  with  the  corporate  repreeentativee. 

In  the  present  ease,  the  proof  offered  by  the  dafendanti 
ahewi  fiilly,  and  in  great  detail,  the  oiroixmstanoes  connected 
with  the  dealinp  between  the  defendants,  corporations,  and 
individnala.  The  eeveral  witoessee  were  subjected  to  rig^d 
examinations.  The  oonBiderati<Hii  to  support  the  several  dcAits 
which  Qgured  in  liie  transactions  axe  clearly  and  distiaeAly 
proved.  Tiiat  the  mortgage  wss  given  to  secure  debts  joadf 
due,  and  that  the  daed  was  executed  in  bona  fide  and  Bbuty 
Into  payment  of  a  portion  of  such  debts,  in  property  whieh 
wai  not  worth  more  thsA  the  true  amount  of  the  debts  paid 
therewith,  are  facts  clearly  shown  by  testimony  which  is  not 
contradicted  in  any  way.  We  do  feel  at  liberty  to  diseredit  and 
reject  the  full  and  consistent  versions  of  the  matters  in  ooii- 
troversy  given  by  several  of  the  witnesses,  merely  because 
these  witnesses  were  the  persons  in  control  of  the  several 
corporations  which  were  engaged  in  the  dealings  in  question* 
There  is  no  prohibition  against  a  corporation  dealing  with  its 
own  stockholders  or  directors  in  reference  to  matters  in  which 
such  stockholders  or  directors  have  interests  adverse  to  those 
of  the  corporation;  or  against  several  corporations  which  are 
controlled  by  the  same  persons,  dealing  with  each  other. 
Nor  is  there  anything  ^nrong  in  a  corporation  conveying  its 
property  as  security  for,  or  in  absolute  satisfaction  of,  obliga* 
tions  honestly  assumed  in  such  dealirm;B,  if  such  tcanafer 
involves  no  fraud  *^  upon  the  rights  of  other  oreditoFO. 
The  evidence  in  this  case  fails  to  show  that  the  conveyancen 
which  are  assailed  wene  fraudulent  as  x^barged. 

It  is  alleged  in  the  amendment  to  the  bill  that  the  Oooea 
Fcirnance  Company  was  insolvent  at  the  date  of  the  exeeutioo 
of  the  mortgage,  and  has  been  insolvent  ever  since  that  time. 
Even  if  it  could  be  conceded  that  the  fact  of  insolvency^  if 
proved,  would  create  such  a  change  in  the  relatdons  between 
the  directors  and  the  creditors  Of  the  corporation  as  to  take 
from  the  directors  the  right  to  allow  one  or  more  creditors  to 
acquire  an  advantage  over  the  others  in  the  application  of  the 
corporate  assets  to  the  payment  of  debts,  yet  such  concession 
could  have  no  effect  upon  the  result  in  this  case,  because  the 
evidence  wholly  fails  to  show  that  the  company  was  insolvent 
when  the  mortgage  was  made.  It  plainly  appears  that  the 
company  was  insolvent  fifteen  months  after  the  date  of  the 
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mortgage.  Its  property  was  then  worth  very  mnch  less  than 
it  cost  What  it  was  worth  at  the  time  the  mortgage  was 
executed  is  not  shown.  It  appears  from  the  evidence  thai 
the  ▼aloe  of  furnace  property  is  very  fluctuating.  The  Taloe 
«f  the  company's  assets  at  the  date  of  the  mortgage  is  not 
proved,  nor  is  it  shown  that  they  were  then  worth  less  than  the 
amount  of  the  company's  liabilities  at  that  time.  The  infei^ 
ence  that  the  company  was  insolvent  at  the  date  of  the  mortr 
gage  does  not  follow  from  the  proof  of  insolvency  more  tham 
a  year  afterwards.  The  insolvency  of  the  company  at  the 
4iate  of  the  deed  does  not  affect  the  validity  of  that  instrument^ 
for  the  operation  of  the  deed  was  merely  to  transfer,  in  abso* 
lute  payment  of  a  debty  property  which  had  been  conveyed  as 
eecurity  therefor  at  a  date  when  the  corporation  is  not  shown 
to  have  been  insolvent 

The  leasehold  interest  of  the  Coosa  Fomace  Company  and 
the  income  from  the  leased  property  are  assets  of  that  insol* 
Tent  corporation.  It  is  shown  that  the  Gadsden  Iron  Company 
has  been  receiving  the  output  from  the  mines.  It  is  not 
alleged  or  proved  that  the  latter  company  has  paid  less  for 
the  ore  than  it  was  worth,  and  it  is  not  shoirn  that  it  is 
•chargeable  with  fraud  in  the  purchase  thereof  The  com- 
plainant, as  a  simple  contract  creditor  without  a  lien,  is  seek- 
ing to  reach  the  output  from  the  mines,  and  to  subject  it  to 
the  payment  of  its  demands.  Its  claim  in  this  regard  is  a 
legal  demand  which  may  be  ^enforced  by  proceeding  at  law. 
There  is  no  obstacle  to  hinder  the  complainant  from  reaching 
this  property  by  legal  process.  The  bill  cannot  be  regarded 
as  a  creditor's  bill,  supported  by  the  equitable  **^  demand 
for  a  settlement  of  the  affairs  of  an  insolvent  corporation,  as  it 
is  filed  in  behalf  of  the  complainant  alone,  and  not  in  behalf 
of  itself  and  of  other  creditors,  and  for  an  administration  of  the 
assets  and  a  ratable  distribution  among  the  creditors  entitled 
to  share  therein.  The  bill  is  framed  under  the  statute  author^ 
izing  a  creditor  without  a  lien  to  file  a  bill  in  chancery  to 
subject  property  fraudulently  transferred  or  conveyed,  or 
attempted  to  be  fraudulently  transferred  or  conveyed:  Code, 
see.  8544«  As,  in  our  opinion,  the  proof  fails  to  sustain  the 
oharge  that  the  transactions  which  are  assailed  were  fraoda« 
lent^  the  conclusion  is  that  the  complainant  is  not  entitled  to 
relief.    The  decree  to  that  effect  must  be  affirmed. 

AflBrmed. 

Sb  a».  vob  xxxvi-xr 
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OOftPORATlOlfft—DlRICTOIlS— PoWBR    TO    BlMD    WhKRB    IhTBUSIB   AU 

▲dtbrbs:  See  the  ezteodod  Dote  to  Beach  ▼.  Aiiiler,  17  Am.  St.  Rep.  296- 
KM,  Directors  haTe  no  right  to  represent  the  corporation  in  any  twnsi» 
Hon  in  which  they  are  personally  interested  in  obtaining  any  adrantage  at 
the  expense  of  the  corporation:  Mampltu  eic  R,  R.  Co.  r,  WootU,  88  AI& 
630;  16  Am.  St  Rep,  81;  Ten  Eyck  v.  P<nUiac  tie.  R,  R,  Co,,  74  Mich.  226; 
16  Am.  St.  Rep.  633,  and  note;  Trainer  ▼.  Wo\f€^  140  Pa.  St.  279;  Jathom 
r,  McLean,  100  Mo.  130;  Sargetd  ▼.  Kanmu  etc  Ry»  Co.,  48  Kan.  67 1';  Perrg 
T.  T^ekalooea  etc  OH  Mill  Co.,  93  Ala.  864;  SrJuUer  ▼.  Soutkem  Oregom  Od., 
19  Or.  19S.  See  farther  the  extended  noU  to  OarrtUr.  BurUngeom  IHom  Cc, 
69  Am.  Rep.  466-471. 

CoitPORATiOM& — PiBBCTOBS  OF  Two  CoBPORATioics  cannoi  aol  for  either 
where  their  interests  are  opposed  or  detrimental  to  a  minority  of  the  stock- 
holders: Memphis  ele.  R.  R.  Co.  t.  Woode,  88  Ala.  630;  16  Am.  St.  Repi  Bit 
note  to  Pearmm  r.  Concord  R.  i?.  Co.,  IS  Am.  St.  Rep.  607;  and  ■••  also  the 
extended  nole  to  Beaek  t.  JflOsr,  17  Am.  St  Rep,  80^  806. 
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Plattb  Ditch  Company. 

Watds— PBORBTr  RiOHiB  Di.— The  waler  of  •rery  nfttanl  ilmi  te 
Oolondo  ]•  the  property  of  the  pnblio,  PriTftte  ownereliip  Ihoriia  !• 
not  reoogniied,  but  the  right  to  divert  water  therefrom  ead  apply  II  to 
beneficial  neee  ie  ezpreesly  guaranteed  by  the  conatitntion. 

If  ATKB8 — ^Appbofrzatioh  OF.— By  the  divereion  and  nee  of  the  waters  of  n 
natural  etream,  a  priority  of  right  to  enoh  aae  nay  be  aeqnirod,  an^ 
iHieQ  eo  aoqniredy  each  prionty  ie  a  property  rights  enbjeot  is  mIo  aai 
tranifer* 

-AjTBOPBiATEOir,  What  CowwrruTM^— A  priority  of  ri^  to  Ik* 
water  of  a  natoral  etream  oan  be  legally  aoqnired  only  by  the  i^plU 
cation  of  ench  water  to  a  beneficial  wm,  Henee^  there  mnel  not  only 
be  a  direreton  of  the  water  from  the  etream,  bnt  an  actual  appllealien 
of  it  to  the  aoil,  to  eonetitnte  a  oonetitntional  appropriation  lor  Inifi^ 


WiiXDS — AmopuAnoH—PBZOBiTiM.— Awarding  prioritiea  to  Mvwal 


ditchee  in  ezoeee  of  the  amount  of  water  aetoaUy  ^proprlated  aitlM 
time  the  decree  b  rendered  is  error.  A  prior  dirordon  and  prnimNd 
fotore  nee  do  not  enpport  enoh  decree^ 
Watbbs — AmoFBiATioir,  Whsh  OoMFun.— An  appropriation  of  ikm 
water  of  a  natural  etream  b  complete  only  when  eomo  opea»  phyeieal 
demonetration  indioatea  an  intent  to  take^  for  a  ▼aloabio  or  benefbial 
neOi  and  each  intent  b  followed  by  taking  and  applying  tkn  W9km  to 
the  nae  designed. 


C.  E.  Qatt  and  B.  A.  Reynclds^  for  the  appellant. 

H.  N.  HajffM^  J.  W.  MeCreeryf  and  John  P.  Broehmmff  I 
ika  appelleea. 

*  Hatt,  0.  J.    This  is  astaiotory  prooeading  inalltal 
lir  fha  parpoae  of  proonriog  an  adjadioation  of  priorlHil 
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right  to  the  use  of  water  for  irrigation,  in  Water  District  Nou 
1,  in  Weld  county.  The  petition  was  filed  in  the  month  of 
November,  1886,  by  the  Phitte  and  Beaver  Improvement 
Company. 

Upon  this  petition  at^  ths  regular  November  term,  1886,  of 
the  district  court  of  Weld  oounty,  an  order  was  made  appoint* 
ing  one  C.  A.  Bennett  referee.  By  this  order  the  referee  was 
directed  toheat^  and  determine  such  priaritiMb  in  aooardance 
with  the  siaiuterq^lating  the  prooedutftia  auclLoaaeiR  Oea 
Laws,  1888,  o.  67. 

The  referee  having  duly  qualified  soon  thereafter  proceeded 
to  take  testimony,  and  thia  being  oompleted  he  filed  his 
report  at  the  regular  May,  188T,  term  of  the  court  Te 
this  report  the  appellant,  the  Fort  Morgan  Land  and  Canal 
Company,  filed  exceptions.  These  exceptions  were,  after 
ssignniBntt  of  ommsd,  overruled  by  tfa»  conrt;  and;  pEdgmant 
was  entered  in  accordances  with  the  r^K>rt.  Twenty-four  pri- 
orities of  appropriation  were  thua  established  for  the  twenty 
ditches  represented  at  the  hearing.  App^ant'a  priority  app 
pears  as  Na  18,  and  upon  this  appeal  all  those  adjudged  to 
have  senior  priorities  are  joined  as  appellees. 

Under  our  constitution  the  water  of  every  natural  stream 
in  this  state  is  deemed  to  be  the  property  of  the  public  Pri- 
vate ownership  of  water  in  the  natural  streams  is  not  Bscog- 
nized.  '  The  right  to  divert  water  therefrom  and  apply  the 
same  to  beneficial  uses  is,  however,  expressly  guaranteed. 
By  such  diversion  and  use  a  priority  of  right  to  the  use  of  ths 
water  may  be*  acquired*.  This  priority  has  been  declared  a 
property  right j  and  as'suoh  subject  to  salvand  transfer:  5lrtdb- 
ler  V.  Colorado  Syrings,  16  Col.  61;  25  Am.  St  Bep.  245. 

From  the  first  this,  court  has  recognized  and  emphasized 
tbdldea  that  a  priority  could  only  be  legally  acquired  by  the 
application  of  the  water  to  some  beneficial  use.  Hence  there 
must  be  not  only  a  diversion  of  the  water  from  (be  natural 
stream,  but  an  actual  application  of  it  to  the  soil  to  constitute 
the  Qonstitational  appropriation  recognized  for  irrigation; 
Farmers'  e(c.  Canal  and  i2.  Co.  v.  SoiUhworthf.  13  CoL  IJ 1,  and 
cases  cited.. 

This  may  now  be  considered  as  one  of  the  fundamental 
principles  underlying  our  system  of  irrigatioo.  It  is  too  well 
established  to  be  open  to  controversy.  A  diversion  unsecom* 
panied  by  an:  applioaticm  givoi  no  tighL    This  priiioiple  ap- 


Sept  1892.]    FoBT  Morgan  Land  9va<k>.  v*  Dncm  Ca 


pli«d  tD*ifaeTecorl4n*{IuB  oam  fa  ffllMloilw 
by  the  district  conrt 

Tlie  capacity  cf  the  mveral  ditches  enuuiuialed  in  Hm  d^ 
eree  to  convey  :watar  seenn  to  have  been  the  criterion  bf 
which  ihe  court  inw  governed,  for  althoagh  evidonoe  mwm 
taken  tending  to  show  the  amount  of  water  actually  need  in 
irrigation,  such  evidence  eeeme  to  have  had  bnt  alight  effect 
upon  the  final  decree.  It  is  apparent  that  the  capacity  of  the 
▼ariouB  ditches  outweighed  all  other  eonsiderationa.  Buch 
capacity  having  once  been  established,  together  with  proof  of 
diyersion  and  the  use  of  a  limited  portion  of  water,  with  a 
promise  to  increase  such  use  up  to  the  limit  of  the  ditch 
within  a  reasonable  time,  was  sufficient  to  procure  fbr  the 
ditch  a  priority  for  an  amount  of  water  equal  to  such  capa^ 
ity,  such  priority  dating  from  the  inception  of  the  work  of 
construction  upon  the  ditch. 

The  decree  i^*not  saved  by  the  proviso  restricting  the  ditch- 
owners  from  diverting  water  into  their  ditches  at  times  when 
file  same  is  not  needed  for  a  beneficial  purpose,  to  the  detri* 
ment  ^  of  other  later  appropriators.  This  would  be  the  result 
fai  the  absence  of  anything  in  the  decree  to  the  contrary.  The 
court  erred  in  awarding  priorities  to  ihe  several  ditches  ia 
excess  of  the  amount  of  water  actually  appropriated  at  the 
time  the  decree  was  rendered. 

For  instance:  It  appears  from  the  testimony  in  tiw  case 
that  the  Platte  and  Beaver  Improvement  Company  was  the 
owner  of  more  tiian  thirty  thousand  acres  of  land  adjacent 
to  their  ditch.  And  finding  it  impracticable  to  obtain  either 
tenants  or  purchasers  for  this  land  they  were  about  to  coup 
summate  an  arrangement  at  the  time  ihis  decree  was  ren- 
dered in  the  spring  of  1887,  whereby  ihe  same  could  be 
divided  among  its  stockholders,  with  the  object  in  view  df 
accomplishing  a  more  rapid  development  of  the  lands,  and  a 
more  extended  application  of  water  to  the  soil.  Counsel  say: 
''It  cannot  be  that  under  the  peculiar  circumstances  attend- 
ing this  case  the  court  will  say  that  the  stockholders  of  the 
Platte  and  Beaver  Improvement  Company  who  have,  indnd- 
ing  interest,  spent  nearly  two  hundred  thousand  dollars  in 
the  construction  of  their  ditches,  have  failed  to  acquiie 
thereby  water  rights  for  their  lands.  Under  the  eircum- 
Btances  of  this  case  they  are  entitled  to  additional  time.'' 

In  support  of  this  position  our  attention  is  directed  to  the 
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iDllowIng  paragraph  from  the  opinion  of  this  court  in  Lari» 
Mar  County  R.  Co.  ▼.  People,  8  Col«  614: 

''The  Bnpreme  court  of  California — McDonald  y.  Bear  SUmet 
§U.  Oo.j  18  Cal.  220 — defines  the  word  'appropriation'  in  this 
connection  as  follows:  'This  appropriation  is  the  intent  to 
take,  accompanied  by  some  open,  physical  demonstration  of 
the  intent,  and  for  some  valuable  use.'  We  consider  these 
definitions  applicable  to  appropriations  of  water  in  this  state; 
that  is  to  say  we  are  of  opinion  that  when  the  individual,  by 
some  open,  physical  demonstration,  indicates  an  intent  to 
take,  for  a  valuable  or  beneficial  use,  and  through  such  dem- 
onstration ultimately  succeeds  in  applying  the  water  to  the 
use  designed,  there  is  such  an  appropriation  as  is  contem* 
plated  by  our  constitution  and  statutes.  While  a  diversion 
*  must  of  necessity  take  place  before  the  water  is  actually  ap- 
plied to  the  irrigation  of  the  soil  the  appropriation  thereof  is, 
in  legal  contemplation,  made  when  the  act  evidencing  the 
intent  is  performed.  Of  course  such  initial  act  must  be  fol- 
lowed up  with  reasonable  diligence,  and  the  purpose  must  be 
consummated  without  unnecessary  delay." 

This  language  was  used  in  a  case  where  the  question  under 
consideration  related  to  the  right  to  utilize  the  bed  of  a  non- 
navigable  stream  for  the  storage  of  water  that  would  other- 
wise have  run  to  waste.  This  being  a  preliminary  step  to 
the  utilization  of  the  water  for  irrigation,  the  claim  there 
advanced  was  that  such  act  was  unlawful  per  ee  without 
reference  to  the  question  as  to  whether  or  not  the  rights  of 
others  were  injuriously  affected  thereby.  Moreoveri  the  lan- 
guage does  not  warrant  the  construction  placed  upon  it  by 
counsel.  It  expressly  states  that  an  appropriation  is  only 
consummated  in  case  the  water  is  finally  applied  to  the  use 
designated.  No  warrant  is  given  for  the  entry  of  a  decree  in 
advance  awarding  a  priority  upon  a  diversion  and  promised 
use,  as  has  been  done  in  this  case.  To  uphold  such  a  decree 
would  necessitate  the  abandonment  of  a  cardinal  principle  that 
has  been  announced  in  many  carefully  considered  cases. 
This  principle  in  the  paragraph  next  preceding  the  one  quoted 
from  the  opinion  in  Larimer  Co,  R.  Co.  v.  People^  8  Col.  614, 
is  stated  in  this  terse  language:  **  The  true  test  of  the  appro- 
priation of  water  is  the  successful  application  thereof  to  the 
beneficial  use  designed."  ....  The  construction  contended 
for  by  counsel  is  so  radically  and  palpably  wrong  that  we 
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deem  farther  argument  or  additional  oitation  of  anthoritiei 
unnecessary  to  its  OYerthrow. 

The  decree  will  be  reversed,  and  the  oanse  remanded,  with 
directions  to  the  district  court  to  allow  the  parties  an  oppoi^ 
tunity  to  present  further  evidence,  without  prejudioe  to  the 
evidence  already  taken. 

Watuui— Pbopsbtt  Riobis  nr.— The  Colondo  eonttitotion  dtdleslts 
•U  anappropriated  water  in  the  nataral  ttreamt  of  the  ttate  to  the  nee  of  ths 
people:  Wheeler  t.  Northern  Colorado  Irr.  Co,t  10  OoL  082;  8  Am.  81  Repb 
603b  The  nae  of  water  in  a  flowing  etream  it  open  to  all,  rabjeet  to  ths 
reetriction  that  a  person  ie  not  permitted  to  nso  it  to  the  injury  of  thoeo 
through  whoeo  land  it  flowe:  Hoy  t.  SterreU,  %  Watti,  887|  27  Am.  Doou 
Sia;  and  note. 

Watxes— Pbofbrtt  Riohts  m  Acquibsd  bt  Apfbopriatiom.— Ths 
prior  appropriator's  right  to  the  oae  of  the  water  of  a  etream  ii  a  property 
light  which  he  may  transfer  by  tale:  Sirkkkr  t.  Colorado  Springe^  16  OoL 
61;  25  Am.  8%,  Bep.  245,  And  note. 

Watbbs — AprnoFBiATiov  Must  Bi  vo  Bsmxtioial  Use. —A  diToreioa 
of  water  nnlen  applied  to  a  benefidal  nae  within  a  reasonable  time  is  not  tm 
appropriation  thereof:  Conha  t.  AgrieulturcU  DiUh  Co.,  17  CoL  146i  81  Am. 
81  Rep.  275,  and  note;  Hammond  t.  Booe^  11  Col.  624;  7  Am.  St.  Rep.  258f 
Wkeder  t.  Northern  Colorado  Irr,  Co,,  10  CoL  682;  8  Am.  Si.  Rep.  608,  snd 
note;  Hmdman  t.  Rmor,  21  Or.  112. 

Watkbs — ^App&ofbiatiok — How  EmonD.— There  most  be  an  aotoal 
di^ersioQ  of  water  from  its  natural  channel,  by  means  of  a  ditch  or  other 
struotnre,  to  effect  a  Talid  appropriation  thereof  i  Simmiom  ¥•  Witiiero^  21  Or« 
86|  28  Am.  81  Rep.  727. 


Rhodes  v.  Jbnkinb. 

[IS  COLOBADO,  40.] 

HaoonABLBlBSTBuicBBTS— Imdobsbb's  Liabilitt.— Odo  who  indcnet 

merclal  paper  thereby  becomes  responsible  for  its  genninenesi  sad  thai 
of  all  previous  indorsements. 

/.  A.  BeniUy^  for  the  appellant. 

WeUs^  McNeal,  and  Taylor^  for  the  appellee. 

^^  HAYTy  C.  J.  It  is  admitted  that  at  the  time  of  the 
transaction  which  forms  the  basis  of  this  action,  and  for 
many  years  prior  thereto,  one  John  H.  Hall  was  a  customer 
of  and  depositor  with  Railey  and  Brother,  bankers,  at 
Weston,  Missouri.  The  draft  in  question  was  issued  for  the 
balance  remaining  to  the  credit  of  this  John  H.  Hall  at 
this  banking  house  at  the  time.  It  was  made  payable  to  his 
order  and  mailed  to  his  Denver  address.    This  draft  did  not 
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reach  the  party  for  irfaom  it  was  intended';  on  the  oofitrarj, 

it  fell  into  the  hands  of  another  person  calling  himself  John 
n.  Hall,  and  this  man  by  the  aid  of  appellant's  indorsement 
0Bcnred  payment  upon  the  same.  The  bonafiin  of  the  trans- 
action on  the  part  of  appellant  under  these  cirenmstanoes  is 
not  material.  The  case  may  be  determined  upon  the  drnplie 
question  of  the  liability  of  one  who  indorses  a  bill  of  exchange. 
It  is  a  well*eBtabIished  principle  of  commercial  law  that  one 
who  indorses  and  delivers  commercial  paper  thereby  becomes 
responsible  for  its  genuineness  and  that  of  all  previous  in- 
dorsements: 1  Daniel  ^*  on  Negotiable  Instruments,  see. 
669  a;  Story  on  Bills  of  Exchange,  sees.  110-235. 

It  is  not  necessary  for  us  to  determine  the  rights  of  Itailey 
and  Brother,  the  drawers  of  this  draft,  had  they  paid  the 
same  to  an  innocent  third  party  upon  this  forged  indorsement 
It  is  sufficient  to  say  that  they  did  not  pay  it,  are  not  here 
eomplaining,  and  are  not  parties  to  this  action.  The  draft 
was  paid  to  the  German  National  Bank  of  Denver  by  the 
drawees,  Donnell,  Lawson,  and  Simpson  of  New  York,  and 
the  amount  so  paid  turned  over  to  appellant  The  draweea 
in  making  this  payment  had  a  right  to,  and  undoubtedly  did, 
rely  upon  the  indorsement  of  both  the  Denver  bank  and  that 
of  appellant  The  Denver  bank  in  turn  had  recourse  upon 
the  indorsement  of  appellant. 

It  is  evident  that  the  German  National  Bank  in  indorsing 
this  draft  was  acting  upon  the  guaranty  growing  out  of  ap- 
pellant's indorsement  It  is  not  pretended  that  its  cashier 
in  indorsing  the  same  was  induced  to  do  so  by  reason  of  hav- 
ing any  knowledge  of  the  handwriting  or  financial  responsi- 
bility of  the  person  who  indorsed  thereon  the  name  of  John 
fi.  Hall,  other  than  that  derived  from  the  indorsement  of 
Rhodes.  If  the  facts  were  otherwise,  the  liability  of  appel- 
lant by  reason  of  his  indorsement  would  remain  the  same. 
This  is  not  a  case  of  a  bank  seeking  to  recover  money  paid 
by  it  on  a  forged  check  against  the  account  of  a  depositor. 
As  we  have  seen,  Railey  and  Brother  did  not  pay  this  draft, 
and  although  it  is  well  settled  that  banks  are  presumed  to 
know  the  signatures  of  their  customers,  this  presumption  in 
no  way  aids  appellant.  There  is  no  principle  of  law  or  of 
common  sense  that  would  extend  this  presumption  to  the 
officers  of  banks  other  than  those  with  which  such  deposits 
are  made.  Upon  the  same  principle  when  a  drawee  pays  a 
forged  bill  of  exchange  to  the  holder  thereof,  he  cannot  re- 
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eorer  bock  ihe  money  00  pififl.  The  reason  upon  which  this 
rale  is  based  is  the  negligence  imputed  to  the  drawee,  who  is 
supposed  to  know  the  handwriting  of  his  correspondent  muoh 
betler  than  the  holder  dees.  This  rale  has  no  application  to 
this  **  case.  'Here,  the  draft  is  admittedly  genuine,  the  in* 
dorsement  of  Hall  only  heing  spurious.  There  is  no  prin* 
ciple  npon  wliich  the  drawee  under  the  circumstances  here 
disclosed  can  be  held  .to  be  fismiliar  with  the  handwriting  of 
the  pa^ee.  The  reason  upon  which  the  rule  is  based  failing, 
the  rule  cannot  be  held  applicable.  While,  therefore,  Bailey 
and  Brother  in  a  proper  case  might  be  estopped  from  setting 
up  the  forgery  of  the  signature  of  one  of  their  depositors  to  a 
check  paid  by  them  to  an  innocent  third  party,  the  drawees 
in  New  York,  Donnell,  Lawson,  and  Simpson,  with  whom 
Hall  is  not  shown  to  ever  have  transacted  any  business,  are 
not  so  estopped. 

It  is  contended  that  the  German  National  Bank  was  but  a 
mere  agent  to  collect,  and  having  collected  the  money  and 
paid  the  same  over  to  appellant,  no  liability  rested  upon  the 
bank  to  refund  the  amount  to  the  New  York  institution. 
This  argument  is  plausible,  but  not  sound.  As  to  the  ques- 
tron  of  the  genuineness  of  the  draft,  each  indorser  in  receiv- 
ing and  indorsing  it  was  entitled  to  rely  upon  the  credit  of 
the  previous  indorsers.  Appellant,  by  his  indorsemeat,  guar^ 
anteed  the  genuineness  of  the  indorsement  of  Hall  to  him^ 
and  upon  this  guaranty  the  Denver  bank  was  induced  to  give 
the  paper  the  indorsement  upon  which  it  was  paid  by  Donnell, 
Lawson,  and  Simpson,  in  New  York.  Under  these  circum- 
stances the  New  York  institution  had  recourse  upon  the  Den- 
ver  bank,  and  the  latter  in  turn  upon  appellant 

The  rule  of  law  which  makes  appellant  liable  in  this  case 
places  the  loss  where  it  properly  belongs.  Appellant  lent  his 
credit  by  indorsing  the  paper  to  a  man  confined  under  a 
charge  of  forgery.  He  transacted  the  business  for  him  at  the 
bank  at  a  time  when  such  person  could  not  have  perpetrated 
the  fraud  without  assistance.  Certainly,  as  between  the  Den- 
ver bank  and  appellant,  the  greater  negligence  is  chargeable 
upon  the  latter,  he  having  first  received  the  draft  from  the 
person  who  committed  the  forgery:  Bank  of  Commerce  v.  Union 
Bank,  8  N.  Y.  280. 

The  judgment  of  the  superior  court  is  right,  and  must  be 
affirmed.  ^ 
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NiooniBLi  lanminaim— LiABiuTr  or  Ivdobsbbs.— One  vho 
a  Btgotimble  instreiiMnt  gaaraateei  the  Ability  to  pay  and  ttia  gin 
•f  tba  tignatarea  of  all  prior  partiea:  8iaU  Bamk  t.  Feark^  16  Pick.  5SS;  9 
Am.  Daou  265,  and  nota.  Aa  indoraer  goaranteaa  Iha  gannineBMB  al  tlia 
writing  and  the  TaHdity  ol  ilia  promiaa:  riBb  t.  JWa4»  84  Mai  fitt;  16 
Am.  St.  Rep.  416;  and  nota.  See  the  note  to  Tempk  ▼.  Battr,  11 
St.  Rep.  930,  and  the  extended  note  to  Bmriom  t.  ffmqfard^  S7 
Rep.  580.  The  fint  indoreer  of  a  negotiable  instniment  ia  feepooaible  to 
^W9ry  holder  and  to  every  penon  whose  name  ia  on  the  note  robeegn^t  to 
hit  own,  and  who  haa  been  eompelled  to  pay  the  amount  of  the  note:  MeNMf 
T.  PfUehm,  23  Mo.  40}  66  Am.  Dec  651,  and  note.  An  indoreer  <if  a  pcomp 
iasory  note  may  be  eonsidered  at  the  drawer  of  a  bill  of  exchange  upon  tiia 
maker  thereoft  PaUerim  T.  Todd^  18  Pa.  St.  426;  67  Am.  Dee.  622.  In- 
donement  ia  equivalent  to  the  drawing  of  a  new  billi  Affmmr  t.  Shddm^  U 
Wend.  4S9|  27  Am.  Dec  137. 


Struby*Estabrook  Mbroantilb  Go.  v.  Dayib. 

[U  GOLOBADOk  tt.] 

HoMKsniD  Bntbt— Whut  Subjxot  to  BxKCunoM.— Landa  entered  under 
the  United  States  homestead  laws  are  liable  to  the  satisfaction  of  debts 
oontraoted  by  the  homeetead  claimant  between  the  date  of  the  final  oar* 
tifioate  of  entry  and  the  date  of  the  patent. 

BxBMPTioNs. — Capital  Stock  of  Ditch  CoMPAinr  is  not  exempt  from  levy 
and  sale  on  the  ground  that  the  ditch  is  nsed  to  convey  water  to  land 
entered  under  homestead  laws. 

BxBMFTioNS.  —Stock  in  Ditch  Ck>MPANT  is  personal  property,  and  not  exempt 
from  execution. 

Injunction  to  restrain  a  sale  under  execution.  Plaintiffs 
obtained  judgment  against  defendant  for  a  debt  contracted 
by  the  latter  after  the  issuance  of  a  final  certificate  of  entry 
of  a  homestead  to  him,  and  prior  to  his  acquisition  of  a  pat- 
ent to  the  land.  Plaintiffs  then  procured  an  execution,  and 
had  it  levied  on  such  land  as  well  as  on  certain  ditch  stock 
owned  by  defendant.     On  the  final  hearing,  the  sale  under 

such  levy  was  perpetually  enjoined.     PlaintifiTs  appealed. 

Barteh  and  Bloody  for  the  appellants. 

John  H,  WellSj  for  the  appellee. 

*^  Hayt,  C.  J.  The  following  questions  are  presented  by 
this  record: 

1.  Are  lands  entered  under  the  United  States  homestead 
acts  liable  to  the  satisfaction  of  debts  contracted  by  the 
homestead  claimant  between  the  date  of  the  final  certificate 
and  the  date  of  the  patent? 

2.  Is  the  capital  stock  of  a  ditch  company  exempt  from 
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kvj  and  sale  when  the  ditch  is  used  to  oonyey  water  to  land 
entered  nnder  the  homestead  act? 

The  fint  of  these  questions  is  not  free  from  donhL  The 
deht  having  been  contracted  prior  to  the  actnal  issuance  of 
the  patent,  the  exemption  is  claimed  bj  the  literal  terms  of 
the  act  On  the  contrary,  plaintiff  in  oner  contends  that  the 
exemption  provided  for  by  section  2296  of  the  Revised  8ta^ 
ntes  of  the  United  States  applies  to  the  land  only  prior  to  the 
issuance  of  the  receiver's  final  certificate  therefor.  That  from 
and  after  *^  the  date  of  the  issuance  of  such  certificate  the 
claimant  must  be  presumed  to  have  complied  with  all  of  the 
conditions  of  the  law  necessary  to  entitle  him  to  a  patent 
therefor,  and  that  when  the  patent  issues  it  relates  back  to 
the  date  of  such  final  certificate. 

A  number  of  cases  have  been  cited  in  which  this  section  of 
the  United  States  statute  has  been  under  consideration  by  the 
courts;  in  none  of  these  cases,  however,  has  the  question  now 
presented  been  directly  before  the  courts  for  adjudication. 
An  examination  of  these  cases  shows  that  in  nearly  all  it 
afiSrmatively  appeared  that  the  debt  was  contracted  prior  to 
the  issuance  of  the  receiver's  final  certificate,  and  in  none  of 
them  does  the  contrary  appear:  Seymour  v.  Sandem^  8  DilL 
487;  GiU  v.  Hallaek,  33  Wis.  523;  Patton  v.  Richmond,  28  La. 
Ann.  795;  Miller  v.  Little,  47  Cal.  348;  Eussell  v.  Lowtk,  21 
Minn.  167;  18  Am.  Rep.  889;  Clark  v.  Bayley,  6  Or.  848; 
Kansas  Lumber  Co,  v.  Jones^  32  Kan.  196. 

In  the  case  of  the  Kansas  Lumber  Co,  v.  Jones,  82  Kan.  196^ 
the  action  was  to  foreclose  a  mechanic's  lien  upon  certain  real 
estate.  The  defense  relied  upon  was  the  same  as  here.  In 
that  case,  however,  the  final  certificate  had  not  been  issued 
at  the  time  the  lien  was  claimed,  and  the  court  decided  that 
the  lien  did  not  attach,  but  said:  *'  If  the  defendant  had  been 
entitled  to  a  patent,  we  think  the  lien  would  have  attached 
to  the  land,  for  where  a  person  is  entitled  to  a  patent — that 
is,  where  a  patent  is  already  due,  the  rights  and  liabilities  of 
the  parties  are  generally  the  same  as  though  the  patent  had 
in  fact  been  issued.  But  in  this  case  the  defendant  was  not 
entitled  to  any  patent."  Although  the  views  of  the  court 
thus  declared  do  not  appear  to  have  been  necessary  to  the 
judgment,  they  are  entitled  to  weight  as  an  expression  of 
opinion  from  an  able  court. 

The  nature  of  the  title  conveyed  by  the  certificate  was  under 
investigation.    In  the  case  of  the  Omaha  eie^  R,  Co.  v.  Tabor, 
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18  Col.  41;  16  Am.  Bi  Bep.  185,  Mr.  CommhBiouar  Baedia 
an  opinion  approved  by  thiB  coort  aaid:  ^ThB  patent  diMB 
not  invest  the  pnrchaser  with  any  additional  propsEty  in  the 
land.  **  It  only  girea  him  a  better  legal  -evidmoe  af  iha 
title  which  he  first  acquired  by  the  eertifioate."  It  haa  tg^ 
quently  been  held  that  the  final  certificate  is  aa  binding  open 
the  government  as  the  patent,  and  that  when  the  patent  issnea 
it  relates  back  to  the  entry.  Not  only  ahoald  the  patent  be 
treated  as  mere  evidence  of  title,  bat  it  is  the  settled  doctrine 
of  the  courts  that  its  issuance  is  purely  a  ministerial  act: 
Blaichley  v.  Coles,  6  Col.  850;  Ptrire  v.  Wells,  6  Col.  406;  SUeU 
V.  Smelting  Co.,  106  XT.  8.  447;  HeydenfeUU  y.  Daney  QMlste. 
Co.,  93  U.  8.  634. 

\7e  are  of  opinion  that  the  exemption  provided  for  only 
applies  up  to  the  time  of  the  divesture  of  the  government 
title.  The  title  passes  with  the  receiver's  certificate.  Thia 
view  finds  support  from  the  fact  that  in  nearly  all  of  tiieetates 
of  the  union,  including  Colorado,  statutes  may  be  found  which 
authorize  and  require  the  listing  of  real  property  for  taxation 
from  and  after  the  time  of  the  issuance  of  the  receiver's  final 
receipt  therefor.  In  the  case  of  CarroU  v.  Safford,  8  How.  459, 
it  was  contended  that  such  legislation  was  not  valid  under 
the  constitution  and  laws  of  the  United  States,  the  argument 
being  that  it  interfered  with  the  disposition  of  the  public 
domain  by  congress.  In  disposing  of  this  question,  the  court 
used  the  following  pertinent  language: 

'^  But  independent  of  the  force  of  usage,  we  think  the  con- 
struction  is  sustainable.  When  the  land  was  purchased  and 
paid  for,  it  was  no  longer  the  property  of  the  United  States, 
but  of  the  purchaser.  He  held  for  it  a  final  certificate,  which 
could  no  more  be  canceled  by  the  United  States  than  a  patent. 
It  is  true,  if  the  land  had  been  previously  sold  by  the  United 
States,  or  reserved  from  sale,  the  certificate  or  patent  might 
be  recalled  by  the  United  States,  as  having  been  issued 
through  mistake.  In  this  respect  there  is  no  difference 
between  the  certificate  bolder  and  the  patentee. 

''It  is  said,  the  fee  is  not  in  the  purchaser,  but  in  the  United 
States,  until  the  patent  shall  be  issued.  This  is  so,  techni- 
cally,  at  law,  but  not  in  equity.  The  land  in  the  hands  ^ 
of  the  purchaser  is  real  estate,  descends  to  his  heirs  and  does 
not  go  to  his  executors  or  administrators.  In  every  legal  and 
equitable  aspect,  it  is  considered  as  belonging  to  the  realty. 
Now,  why  cannot  such  property  be  taxed  by  its  proper denon»- 
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insliQA  i»  imI  citetof— in.  tha  wordfl  of  the  BUtate  '  as  lands 
«iRi6d  bj  DODtMidsxiU.'  And  if  the  name  of  the  owner  could 
net  ho  aacortained,  the  tract  waa  required  to  he  described  bj 
its  boundaries  ok  any  particular  name.  We  can  entertain  no 
doubt  that  the  construdioo  given  to  this  act  by  the  authori- 
tiflB  of  Michigan,  in  regard  to  the  taxation  of  land  sold  by  the 
United  Statesi  whether  patented  or  not»  carried  out  the  intea* 
tion  of  the  lawmaking  power.'* 

Again,  the  YotemiU  ValUy  am,  15  WalL  77,  is^anthority 
for  saying  that  when  a  claimant  has  complied  with  all  the 
preliminary  acts  prescribed  by  Congress  for  the  acquisition  of 
title,  the  i>ower  of  regulation  and  disposition  oonferrod  upon 
Congress  by  the  constitution  ceases. 

Mr.  Washburn,  in  his  work  on  Seal  Property,  says:  **  As 
soon  as  the  title  shall  have  passed  from  the  United  States,  it 
takes  the  character  of  other  property  within  the  state,  and  is 
subject  to  state  legislation^':  8  Wariiburn  on  Beal  Property, 
4th  ed.,  p.  187. 

It  is  the  declared  policy  of  the  courts,  both  national  and 
state,  to  declare  the  title  in  the  claimant  from  the  time  he 
receives  the  final  certificate  of  entry.  When  the  patent  issues 
it  relates  back  to  the  date  id  such  certificate.  And  the  con* 
struction  of  the  exemption  clause,  which  holds  that  the  ex- 
emption  extends  only  down  to  the  time  when  a  patent  should 
and  would  be  issued  were  it  not  for  the  delays  neoessarily 
arising  from  the  amount  of  work  before  the  land  department 
ef  the  government,  is  more  in  harmony  with  the  general 
policy  of  the  act,  and  should  be  adopted.  When  a  patent  is 
due,  we  are  of  tffe  opinion  it  should  be  treated  as  having  been 
issued  in  contemplation  of  the  act,  and  that  the  time  of  the 
exemption  then  ceases:  Aurora  Hill  Con.  If.  Co.  v.  85  Min^ 
ing  Co.,  84  Fed.  Rep.  515;  Alta  M.  A  8.  Co.  v.  Benson  M.  A  8. 
Co.  (Aris.,  Feb.  15, 1888). 

**  In  this  case,  Aerefore,  it  being  conceded  that  at  the 
time  the  defendant  contracted  the  debt,  to  secure  the  pay- 
ment of  which  the  execution  in  favor  of  plaintiff  was  levied, 
he  was  the  owner  of  the  land,  it  follows  that  it  might  be  law- 
fully taken  in  satisfaction  of  the  debt. 

2.  The  conclusion  reached  upon  the  first  question  disposes 
of  the  second.  The  exemption  of  the  ditch  stock  is  only 
claimed  on  the  ground  that  the  ditch  was  an  appurtenant  to 
the  land  and  was  necessary  to  the  full  enjoyment  theraof. 
Having  decided  that  the  land  was  not  exempt^,  of  eouras  the 
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ditob  ftock  ie  not  Aside  from  this,  by  statute  In  tbii  Btata» 
tbe  stock  in  ditch  companies  is  personal  property  and  Bobjeet 
to  exeoDtion  and  sale  tbe  same  as  other  personal  propeffty. 
Furthermore,  we  must  not  be  understood  as  sanctioning  tbe 
proposition  that  tbe  stock  of  a  ditch  company  is  eyidence  of 
right  appurtenant  to  the  land:  Gen.  Stats.  1888,  sec  889; 
Conway  y.  John^  14  Col.  30;  StriekUr  y.  Colorado  Springs,  16 
Col.  61;  25  Am.  St  Rep.  245. 

The  judgment  of  the  district  court  ia  reyersed  and  the  cause 
remanded.  

Bxsoimoirs— BxEmnoN — HomnAD  ni  Public  Lavi». — A  hoiue«lerf 
fn  pnblio  lands,  oUimed  mnd  perfected  under  the  United  Stntee  etetati^  ii 
exempt  from  liability  for  debte  oontraoted  prior  to  the  i»ung  <if  the  patent 
therefor:  FauU  t.  Cooke^  19  Or.  460;  20  Am.  8U  Rep.  830,  and  noteu 

KxsounoH— BxaiOTZOir— Sharis  of  CoapoaATS  Stock:  See  the  note  fee 
Frineekm  Bank  T.  OrfmeTf  63  Am.  Deo.  S68.  In  OoomU  t.  Jordam^  S  Bland, 
884,  28  Am.  Deo.  886,  it  wae  held  that  tbe  atook  of  a  turnpike  or  canal 
pany  mnst  be  oonsideied  as  realty,  and  is  not  snbjeot  fee  asle  on 
or  to  the  lien  of  a  Jndgment 
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Attoknxtb  at  Law— Right  to  ADTBRxiaB.— The  ethics  of  the  legal  proles 
sion  forbid  that  an  attorney  should  adrertise  his  talents  or  his  skill  as  a 
shopkeeper  adTcrtises  his  wares. 

Attobnkts  at  Law — Retainer  im  Ditoscb. — An  attorney  at  law  may  prop* 
erly  accept  a  retainer  for  the  prosecution  or  defense  of  an  action  for 
divorce  when  convinced  that  his  client  has  a  goo<^  cause,  bat  to  inTita 
or  encourage  such  litigation  is  most  reprehensible. 

ArroRNBTs  at  Law— Adtbrtisbmbmt  iob  Diyorob  BusiNBas— DraBAJUfBirv. 
An  advertisement  published  by  an  attorney  at  law  to  the  effect  thai 
divorces  can  be  legally  obtained  very  qnietly  which  shall  be  good  every* 
where  is  only  the  more  mischievous  because  anonymoos.  Such  an  ad* 
vertisement  is  against  good  morals,  public  and  private,  and  as  it  ia  a 
false  representation  and  a  libel  upon  the  conrts  of  justice^  it  is  groand 
for  the  disbarment  or  suspension  from  practice  of  the  attorney  pnUisih* 
Ingit. 

AxTOBNBTa  AT  Law — DisBARMBirr  OF. — A  court  intrusted  with  the  power  t« 
admit  and  disbar  attorneys  should  be  considerate  and  careful  in  ezer* 
oising  its  jurisdiction;  the  interests  of  the  attorney  must  in  every  easa 
be  weighed  in  the  balance  against  the  rights  of  the  public,  and  the  ooorfe 
should  endeavor  to  guard  and  protect  both  with  fsimess  and  impsrtlslitj. 

Petition  for  tbe  disbarment  of  an  attorney  at  law  for  pab- 
lisfaing  tbe  following  advertisement:  '*  Divorces  legally  obu 
tained  very  quietly;  good  everywhere.     Box  2344,  Denver." 
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/•  H»  Jfauptfi,  aUor/iey-general^  for  the  potitioiienb 
Itaae  J,  MacCabe^  pro  m. 

^M  Elliott,  J.  The  ethics  of  the  legal  profeeeioo  feiUd 
that  an  attorney  ehould  advertise  his  talents  or  his  aHU  aa 
a  shopkeeper  advertises  his  wares.  '  An  attorney  may  pnq^ 
erly  accept  a  retainer  for  the  prosecution  or  defense  of  aa 
action  for  divorce  when  convinced  that  his  client  has  a  good 
cause.  But  for  any  one  to  invite  or  encourage  such  litigation 
is  most  reprehensible.  The  marriage  relation  is  too  sacred; 
it  affects  too  deeply  the  happiness  of  the  family;  it  eoncema 
too  intimately  the  welfare  of  society;  it  lies  too  near  tbo 
foundation  of  all  good  government  to  be  broken  up  or  di^ 
turbed  for  slight  or  transient  causes. 

In  the  present  case  we  are  not  called  upon  to  deal  with  a 
matter  of  ordinary  advertising,  but  with  a  peculiar  kind  of 
advertising.  Respondent  did  not  advertise  for  business 
openly,  giving  his  name  and  office  address,  ffis  advertise* 
ment  was  anonymous  and  well  calculated  to  encourage  people 
to  make  application  for  divorces  who  might  otherwise  have  r^ 
frained  from  so  doing. 

When  a  lawyer  advertises  that  divorces  can  be  legally 
obtained  very  quietly,  and  that  such  divorces  will  be  good 
everywhere,  such  advertisement  is  a  strong  inducement — a 
powerful  temptation — to  many  persons  to  apply  for  divorces 
who  would  otherwise  be  deterred  from  taking  such  a  step 
from  a  wholesome  fear  of  public  opinion. 

The  advertisment  published  by  respondent  says  in  effect: 
^If  you  are  dissatisfied  with  your  partner  in  life — ^if  you  de. 
sire  a  divorce — communicate  with  me,  and  your  desire  shall 
be  gratified.  No  one  will  know  it.  You  see  I  advertise 
anonymously.  I  do  not  even  subject  myself  to  criticism. 
Everything  will  be  done  very  quietly,  and  you  will  be  able 
to  sever  the  disagreeable  marriage  tie  without  public  scandal^ 
and  hence  without  reproach." 

The  fear  of  public  opinion  is  not  the  highest  motive;  but  it 
exercises  a  wholesome  influence  in  many  ways.  It  is  un- 
doubtedly ^^.'  potent  in  preventing  many  suits  for  divorce; 
and,  in  most  of  such  cases,  not  only  the  individuals  directly 
concerned,  but  the  circle  of  society  in  which  they  move,  aa 
well  as  society  at  large,  are  greatly  benefited  by  the  restrain* 
ing  influence  of  public  opinion. 

The  advertisement  published  by  respondent,  to  the  effeot 
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that  diYorcBS.  ooidd  be  legally  obtained  Tory  qinetly  wlnoli 
Bbould  be  good  everwhere,  was  the  more  miaohiavoua,  be* 
cause  anonymous.  Sach  an  advertisement  is  against  good 
morals,  public  and  private;  it  is  a  false  representation^  and  a 
libel  upon  the  courts  of  justice.  Divorces  cannot  be  legally 
obtained  very  quietly  wHich  shall  be  good  anywhere.  To  say 
that  divorces  can  be  obtained  very  quietly  is  equivalent  to 
saying  that  they  can  be  obtained  without  publicity.  Every 
lawyer  knows  that  to  obtain  a  legal  divorce  a  public  record 
must  be  made  of  the  proceeding;  the  complaint  must  be  filed; 
the  summons  must  issue;  process  must  be  served  upon  the 
defendant  either  personally  or  by  publication  in  a  publio 
newspaper;  proof  must  also  be  taken;  and  a  decree  must  be 
publicly  rendered  by  the  court  having  jurisdiction  of  the  pro- 
ceeding. All  these  public  proceedings  tLe  statute  impera- 
tively requires;  and  for  a  lawyer  by  an  advertisement  to 
indicate  that  such  public  proceedings  can  or  will  be  dis- 
pensed with  by  the  courts  having  jurisdiction  of  such  cases 
is  a  libel  upon  the  integrity  of  the  judiciary  that  cannot  be 
overlooked  when  brought  to  our  notice. 

In  the  case  of  People  v.  Brown^  17  CoL  481^  this- court  said? 
^  When  this  court  grants  a  license  to  a  person  to  practice  law, 
the  public  and  every  individual  coming  in  contact  with  the 
licensee  in  his  professional  capacity  have  a  right  to  expect 
that  he  will  demean  himself  with  scrupulous  propriety,  as 
one  commissioned  to  a  high  and  honorable  office.  A  person 
enjoying  the  rights  and  privileges  of  an  attorney  and  coun- 
selor  at  law  must  also  respect  the  duties  and  obligations  of 
the  position." 

The  case  of  Peoph  v.  Ooodrichj  79  111.  148,  ^^*  was  a  dis- 
barment proceeding  under  statutes  from  which  ours  were  un» 
doubtedly  borrowed.  Among  other  things,  the  complaint 
against  Goodrich  set  forth  that  he  had  published  advertise- 
ments without  signature,  representing  that  he  could  procure 
divorces  without  publicity,  and  by  such  advertisements  solic* 
ited  business  of  that  character  by  communication  through  a 
particular  postoffice  box.  The  Goodrich  case,  though  similar 
to  the  one  before  us,  was  more  aggravated  in  some  respects. 

Mr.  Justice  Breese,  in  delivering  the  opinion  of  the  court, 
said:  **This  court,  having  power  by  express  law  to  grant  a 
license  to  practice  law,  has  an  inherent  right  to  see  that  the 
license  is  not  abused  or  perverted  to  a  use  not  contemplated 
in  the  grant.     In  granting  the  license,  it  was  on  the  implied 
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nndenUuiding  thitt  the  party  reolviiig  It  flbould  at  all  times 
demean  himself  in  a  proper  manner,  and  if  not  reflecting 
honor  npon  the  court  appointing  bim  by  his  professional  con* 
^nd;  he  would  at  least  abstain  from  soch  practices  as  eonld 
not  fail  to  bring  discredit  upon  himself  and  the  courts.  •  •  .  • 

^The  moraltf  of  defendant's  professional  conduct  deserves 
apeeial  notice.  He  makes  divorce  cases  a  specialty.  How 
many  persons  in  our  broad  land  weary  of  the  chain  that  binds 
them?  How  many  are  eager  to  seize  upon  the  slightest  twig 
that  may  appear  to  aid  them  in  escaping  from  a  supposed 
sea  of  troubles,  in  which  wedded  life  has  immersed  them? 
How  many  are  fretting  under  imaginary  ills,  and  what  better 
demises  than  those  practiced  by  this  de&ndant  could  be  con* 
triyed  to  increase  these  disquietudes,  and  stimulate  to  effort, 
by  perjury,  if  need  be,  to  free  themselves  from  their  supposed 
unhappy  condition?  Is  it  desirable  that  divorce  cases  should 
aecnmulate  in  our  courts?  If  so,  the  defendant  is  justified  in 
Che  means  he  has  used  and  is  using  to  that  end.  An  honor- 
able,  high-toned  lawyer  will  always  aid  a  deserving  party 
seeking  a  divorce,  as  coming  strictly  within  his  professional 
duties.  He  will  render  the  aid,  not  solicit  the  case;  and  he 
will,  in  all  things  regarding  it,  act  the  man,  and  respect  not 
only  his  own  professional  reputation,  but  ihe  character  of  tha 
^*^  courts,  and  discharge  the  unpleasant  duty  in  all  respects 
as  an  hononahle  attorn^  and  eounselor  should  do.'' 

In  his  answer  in  this  case  respondent  says  in  effect  ^Umt  in 
advertising  for  divorce  business  he  did  it  in  entire  ignorance 
that  it  was  wrong;  that  he  ceased  to  so  advertise  in  deference 
to  the  court  upon  the  commencement  of  this  proceeding;  that 
if  this  court  shall  adjudge  such  advertising  to  be  wrong  or  to 
be  malconduct  in  office  as  an  attorney  within  the  meaning  of 
the  statute,  he  will  cheerfully  abide  by  and  obey  the  direc* 
tions  of  the  court  in  the  premises.  In  view  of  these  state- 
ments in  the  answer,  this  being  the  first  case  of  the  kind 
brought  in  this  court,  we  do  not  feel  it  incumbent  upon  ns  to 
perpetually  deprive  respondent  from  pursuing  his  business  as 
an  attorney.  A  court  intrusted  with  the  power  to  admit  and 
disbar  attorneys  should  be  considerate  and  careful  in  ezer- 
dsing  its  jurisdiction;  the  interests  of  the  respondent  must 
in  every  case  be  weighed  in  the  balance  against  the  rights  of 
the  public;  and  the  court  should  endeavor  to  guard  and  pro* 
tect  both  with  fairness  and  impartiality. 

S&  BJtr^  Vol.  XXXVL  —18 
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In  thii  oonneotion  the  words  of  Chief  Jostice  Marshall  in 
Ex  parte  Burr^  9  Wheat  629,  are  particular! j  appropriate: 

^'On  the  one  hand,  the  profession  of  an  attorney  is  of  great 
importance  to  an  individaal,  and  the  prosperitj  of  hia  whole 
life  may  depend  on  its  exercise.  The  right  to  exercise  it  ought 
not  to  be  lightly  or  capriciously  taken  from  him.  On  the 
other,  it  is  extremely  desirable  that  the  respectability  of  the 
bar  should  be  maintained,  and  that  its  harmony  with  the 
bench  should  be  preserved.  For  these  objects,  some  controll- 
ing  power,  some  discretion,  ought  to  reside  in  the  court.  This 
discretion  ought  to  be  exercised  with  great  moderation  and 
judgment;  but  it  must  be  exercised;  and  no  other  tribunal 
can  decide,  in  a  case  of  removal  from  the  bar,  with  the  same 
means  of  information  as  the  court  itself." 

In  view  of  all  the  circumstances  of  this  oase,  the  judgment 
of  this  court  is  that  respondent  McCabe  be  and  is  hereby  sus- 
pended from  practice  as  an  attorney  and  counselor  at  law  for 
the  period  of  six  months  from  this  date,  and  until  the  pay- 
ment  of  all  the  costs  of  this  proceeding. 


Attormbt  ahd  OLmrr— Powbb  or  Oouar  to  Dibbab  Amrnxwr  avd 
How  TgT»»nf  n, — A  Jadgment  of  disbarment  thoold  ba  pranounoed  only 
opon  olaar  and  oonTinoing  avidenoa:  People  ▼.  PaMtteton,  17  OoL  6iL 
Whila  the  anthority  of  tha  conrta  to  disbar  attorneys  should  remain  anim- 
paired,  protection  shonld  be  given  attorneys  against  a  wrongful  exercise  of 
this  power,  and  tha  snprama  coort  will  interfere  where  a  oaaa  of  wrong  or 
i^Jnatioa  Is  brought  to  its  attention:  8taU  t.  KMe,  IS  Fla.  8781;  95  Am. 
Deo.  814»  and  extended  note  8SS.  That  the  power  of  diabarment  is  a  di» 
watlonary  «M)saa  tha  extended  note  to  ^iinifT«Jlk%  8  An..  8k  Espw  841 
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PS  OOUXEADO,  2S7.] 

AnoBvan  at  Law— Moral  CHARAona—DiBBABianiT. — A  good  monl 
bharaoter  is  one  of  the  essential  requisites  to  admission  to  the  bar,  and 
tha  tenure  of  offioe  thereby  conferred  is  during  good  behsTior;  and 
when  it  appears  upon  full  iuTestigation  thnt  an  attorney  has  forfeited 
his  good  moral  oharaoter,  and  has  by  his  oondnot  shown  himself  nn* 
worthy  of  his  office^  it  beoomee  the  duty  of  the  oonrt  to  roToke  the  au« 
thority  it  gare  him  upon  hia  admission. 

AnoRNXTi  AV  Law— MisoovDUor— DuBABMBHT.^A  oonspira^  entered 
into  by  an  attorney  at  law  to  cheat  and  defraud  a  third  person  by  whioh 
m  sum  of  money  is  obtained  la  suoh  misoondnot  m  will  anthoraa  hia 
diabarmenti 
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Pjranoif  for  the  disbarment  of  an  attorney  at  law  charging 
that  on  December  29,  1887,  be  entered  into  a  conspiracy  with 
one  Crane  and  one  Parrier  to  cheat  and  defraud  one  Bergman, 
and  that  in  parsoance  of  such  conspiracy  procured  the  letter 
to  execute  his  note  without  consideration  for  one  thousand 
seyen  hundred  and  ninety  dollars  payable  to  one  Fanny 
Crane.  That  thereafter  the  respondent  Keegan,  in  pursuance 
of  such  conspiracy,  filed  a  complaint  on  such  note  in  the 
county  court,  procured  Bergman  to  acknowledge  service  of 
summons  and  file  an  answer  prepared  by  said  Keegan.  The 
latter  then  procured  judgment  on  the  pleadings  and  issued 
execution  thereon.  That  on  January  24,  1888,  said  Keegan 
was  indicted  and  thereafter  convicted  and  imprisoned  for  such 
fraudulent  conspiracy,  and  served  his  sentence. 

'  /.  J7.  MauptUj  aUomey-generalj  for  the  petitioners. 
C.  H,  IMinstmf  for  the  respondent  and  John  0.  Keegan, 

pro  96m 


Per  CuBiAM.  The  conviction  alleged  and  admitted 
might  be  properly  held  as  res  judicata  of  the  truth  of  the  facts 
set  forth  in  the  first  cause  relied  on  as  ground  for  disbarment. 
But  in  iriew  of  the  fact  that  respondent  has  served  his  sen* 
tence  thereunder,  and  realizing  the  disastrous  consequences 
to  him  that  must  necessarily  follow  from  an  adverse  judgment 
that  will  deprive  him  of  his  means  of  livelihood,  we  have,  at 
counsePs  earnest  solicitation,  concluded  to  look  beyond  such 
conviction,  and,  from  a  careful  investigation  of  the  evidence 
introduced  on  the  trial  in  the  district  court,  determine  If  the 
facts  alleged  are  fully  sustained  thereby. 

We  are  satisfied  from  such  investigation  that  if  any  doubt 
can  be  entertained  of  his  complicity  in  the  concoction  of  the 
scheme,  no  doubt  exists  as  to  his  procuring  the  judgment 
with  the  knowledge  that  a  fraud  was  being  attempted,  and 
^*  that  he  procured  it  for  the  purpose  of  assisting  Crane  to 
defraud  Bergman,  or  to  aid  them  in  defrauding  Bergman's 
creditors.  From  a  letter  to  C.  D.  Fornes  &  Co.,  a  client  for 
^hom  he  held  a  collection  against  Bergman,  dated  December 
28, 1887  (the  day  previous  to  his  active  participation  in  the 
scheme),  it  appears  that  he  was  aware  of  the  fact  that  Berg- 
man  had  consulted  Crane  as  to  playing  '*  a  smart  trick  on  his 
creditors." 

Without  noticing  in  detail  the  evidence  furnished  by  the 
record,  it  is  conclusively  shown  thereby  that  the  respondent 
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WM  golltj  of  oondnot  highly  reprebnsibla  ftud  gioHlr 
voprofeittonal,  and  that  juatly  bru^^s  nproach  span  tha 
honorablt  profession  to  which  he  belongs. 

Tha  duties  imposed  upon  members  of  the  bar  clothe  them 
with  important  fidnclarj  responsibilities  and  make  them, 
ameiMible  to  obligations  that  other  members  of  the  commnnity 
do  not  share.  In  no  other  calling  should  so  strict  an  adher* 
enoe  to  ethical  and  moral  obligations  be  exacted,  or  ao  high 
a  degree  of  aecouutabilitj  be  enforced. 

A  good  moral  character  is  one  of  the  essential  requisites  to 
admission  to  the  bar  in  this  state,  and  the  tenure  of  office 
thereby  conferred  is  during  good  behavior;  and  when  it 
appears^  upon  full  investigation,  that  an  attorney  has  forfeited 
his  ^'  good  moral  character/'  and  has  by  his  conduct  shown 
himself  unworthy  of  bis  office,  it  becomes  the  duty  of  the 
court  to  revoke  the  authority  it  gave  him  upon  his  admission. 
*  It  is  a  duty  they  <owe  to  tbemselvcB,  the  bar  and  the  public, 
to  see  that  a  power  which  may  be  wielded  for  good  or  for  evil 
is  not  intrusted  to  incompetent  or  dishonest  hands":  MUU 
COM,  1  Mich.  895. 

Without  determining  what  weight  should  be  given  to  the 
fact  of  his  disbarment  in  the  United  States  circuit  court,  we 
find  the  facts  alleged  iu  the  first  ground  fully  sustained,  and 
respondent  guilty  as  therein  charged. 

The  judgment  of  the  court  is,  that  the  name  of  the  respond- 
ent|  John  C.  Keegan,  be  stricken  from  the  roll  of  attorne/s. 

AxToairxT  and  GLixirr— IXiSBAiiMBifT  ov  Attobuxt— Oood  Moral  Gbab. 
AimiiL— Wh«n  an  ftttomej  ia  admittad  to  tha  bar  the  ooart  boUa  faHa  aaA 
to  tha  pnblio  aa  worthy  of  ooofidenoa  ia  aU  of  hia  profaanoaal  daiiaa  and 
nktiiau,  to  ihait  whan  il  aoima  to  tha  knowladga  of  tha  aoait  that  ha  haa 
■ioea  bacoma  anwortby^  it  ia  ita  duty  to  withdxaw  that  indonamant  hv  di^ 
harrhig  him:  DkmUmU  ^Ser/aga^  116  Pa.  81  4S5.  Qood  moral  oharaetar  ia 
a  oondition  praoedent  to  admiaaioii  to  tha  bar  and  it  ia  a  requialta  ooii£tioa 

far  the  rightful  ooBtianaaaa  in  praotioat  fm  rf  O .,  7S  Wia.  SOIL    Vor  a 

aampiala  diaonaaioa  of  tha  diahanaant  of  attomaf a  iar  iitBMral  ahaiiutai 
and  diahonaat  praotioaa  aaa  tha  aztaadad  notaa  to  tha  foUowing  aaaaa:  Bmnm 
T,  AUen,  2  Am.  St.  Rap.  860;  IMmo'§  cam,  42  Am.  Bap^  667*  and  StaU  t. 
KhM  95  Am.  Daa  8S&. 


1898.]  Hook  v.  FtamsB.  S77 


Hook  v.  Fbkhbb. 

[IS  OOLCmAHO,  ML] 

Rum  bsnvKBrr—- What  OoiiBin'uvM.-»TlM  Att^  of  ft  pv4^  ivfvinA 
to  IDs  a  pBp«r,  in  the  atoraot  of  any  qMttiaa  as  to  Ito^  ii 
wkm  h«  hM  pUo«d  ift  ia  the  handa  of  to*  proper  OTfltodwi  a*  IIm 
iuaa  and  in  the  piopar  plaoa. 

I!iLzvo  Ihstbumsmt— What  SimfonuiT. — ^The  placing  al  a  pap«  to  a 
aa  a  pennanent  record  in  the  offloe  of  a  joetica  of  toe  peace  ia  a 
aiant  filings  no  awttor  if  be  faila  to^perfbrai  too  aete  aleriari  Ml  of  to- 
doning  it  aa  filed.  Hia  failure  to  oo  indoiea  It  aasMt  eponto  to  too 
prejndioa  of  either  partj. 

FnJKO  iNaxBUXKHT  ix  Court— Whut  Ooiolitb. — FHiag  a  paper  ia  eo«rt 
may  be  complete  without  the  indonement  of  each  filing.    The 
BMDt  ia  only  eridonoe  of  toe  filing;  hot  it  ia  not  Ika  asdvKTe 

BHn.sTi»— CxBTAnmr  in  DnoniFnoH  of  Ika  pmpeitj  leqnred  to 

of  replerin  ii  only  each  aa  the  nature  of  the  property  wiH  adaul^  and 
when  no  objection  to  too  deaeription  for  nnoertatnty  ia  Bade  to  the 
ooort  below  it  mnet  be  deemed  to  bo  waiTcd  on  appeaL 

Charisi  K.  PhUlipB^  and  Norris  and  Howard^  tat  tba  ^HmI- 
laDta. 

n»  M.  Jacoway^ and  Monigomiry  and  Frott^kit  tba  ^pellML 

*^^  Hatt,  C.  J.  In  the  countj  court  a  motioa  was  made 
for  the  first  time  to  dismiBS  tfae  action  for  the  want  of  jnria- 
diction  because,  as  it  is  alleged,  the  writ  was  issued  beibrv 
the  filing  of  anj  undertaking  with  the  justice.  Tliis  moCion 
was  overruled,  and  this  ruling  of  the  court  oonstitutsfi  the 
principal  ground  of  error  relied  upon  in  this  court 

There  is  an  undertaking  in  the  statutory  form  in  the  rseord, 
but  there  is  a  dispute  between  the  parties  as  to  whether  H 
was  in  fact  filed  before  or  after  the  issuance  of  the  writ  by  Aa 
justice.  The  plaintiff  in  error  claims  that  it  was  not  filed 
until  after  the  writ  had  been  issued  asd  executed.  In  sup- 
port of  this  contention  they  rely  upon  tiie  filing  indorseiuaul 
of  the  justice  upon  the  instrument  This  shows  that  the 
undertaking  was  filed  upon  the  eighth  day  of  Notember — 
Beven  days  after  the  date  of  the  writ  The  defendant  in  *"* 
error  claims  that  tliis  date  is  manifestly  incorrect  To  show 
this,  he  relies  upon  the  fact  that  the  bond  itself  bears  daito 
the  1st  of  NoTember,  1889,  and  also  calls  attention  to  the  i^ 
citals  in  the  writ  of  replevin,  under  the  hand  and  seal  of  Ae 
justice,  to  the  eflbet  that  the  plaintifr  having  previoosiy  giten 
good  and  sufficient  security  to  prosecute  his  action,  and  to 
make  return  of  the  goods  and  chattds  described  therein,  if 
return  should  be  awarded,  ete. 
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In  the  consideration  of  the  question  thofl  raised,  It  becomes 
important  to  determine  at  the  outset  what  oonstitates  tbs 
filing  of  a  paper.    Is  it  the  clerical  act  of  indorsing  it  si 
filed,  or  is  it  receipt  of  the  paper  by  the  proper  custodian, 
and  its  lodgment  in  his  office  ?    The  duty  of  a  party  required 
to  file  a  paper,  in  the  absence  of  any  question  as  to  fees,  would 
seem  to  be  discharged  when  he  has  placed  the  same  in  the 
hands  of  the  proper  custodian,  at  a  proper  time  and  in  a 
proper  place.    If  a  paper  in  the  case  is  placed  as  a  permanent 
record  in  the  office  of  the  justice  of  the  peace  this  ought  to 
be  sufficient,  no  matter  if  the  justice  fails  to  perform  the  mere 
clerical  act  of  indorsing  it  as  filed.     If  the  paper  was  actually 
placed  in  the  hands  of  the  justice  for  filing,  before  the  writ 
was  issued,  it  is  clear  that  it  was  his  duty  to  mark  the  same 
as  filed.     Failing  to  discharge  this  duty,  can  it  operate  to  the 
prejudice  of  either  party  to  the  suit  ?    We  are  of  the  opinion 
that  it  cannot. 

The  undertaking  as  presented  by  the  plaintiff  below  is  in 
strict  accordance  with  the  statute;  no  question  is  made  upon 
the  responsibility  of  the  sureties.  It  appears  that  it  was  in 
every  way  satisfactory  to  the  justice,  and  the  fact  that  he  did 
not  mark  it  as  filed  we  think  is  quite  immaterial,  if,  as  a 
matter  of  fact,  it  was  left  with  him  at  his  office  for  filing, 
within  the  proper  time.  It  has  been  repeatedly  held  that  the 
filing  of  a  paper  in  court  may  be  complete  without  the  in- 
dorsement of  such  filing:  the  indorsement  being  only  evi- 
dence of  the  filing,  but  not  the  exclusive  evidence:  RaineM  v. 
Lindaey,  4  Ohio,  88;  19  Am.  Dec.  586;  Thompson  »«•  v.  Foster, 
6  Ark.  208;  State  v.  Oowen^  12  Ark.  62;  Bettison  v.  Budd^  21 
Ark.  578. 

Was  the  undertaking  in  this  case  filed  within  the  time  re- 
quired by  law  7  That  it  was  executed  at  the  proper  time  is 
apparent  from  the  date  of  the  bond;  that  it  was  filed  before 
the  writ  was  issued,  is  certified  to  by  the  justice  of  the  peace 
in  the  writ  itself.  When  we  add  to  these  facts  the  presump- 
tion that  must  be  indulged,  in  favor  of  the  regularity  of  the 
proceedings  of  all  public  offices,  we  think  that  it  sufficiently 
appears  that  the  bond  was  filed  with  the  justice  of  the  peace 
before  the  writ  was  issued. 

This  position  receives  further  support  from  the  fact  that 
none  of  the  papers  show  a  filing  indorsement  of  a  date  prior 
to  the  8th  of  November,  although  it  sufficiently  appears  that 
the  affidavit  was  made  and  sworn  to  before  the  justice  on  the 
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flrst  day  of  Noyember;  and  no  eyidence  nW—ii  wu  oAsrad 
to  ■how  that  either  affidavit  or  bond  was  not  filed  upon  that 
date.  Moreover,  as  no  question  was  raiaed  befMe  the  jnetiee 
€»f  the  peace  in  regard  to  the  date  of  the  filing  of  the  ondei^ 
taking,  this  may  be  considered  as  additional  evidence  that 
all  parties  conceded  that  the  proper  preliminary  steps  had 
then  been  taken  to  give  the  justice  jurisdiction* 

It  is  contended  that  the  description  of  the  property  leplev* 
inejl  as  given  in  the  writ  of  replevin  is  inraffidenk  The 
property  is  described  as  follows:  ^Two  thousand  pounds  of 
oats,  more  or  less,  now  situated  in  a  certain  granary,  oo  the 
premises  now  occupied  by  defendants."  The  evidenee  shows 
that  these  oats  had  been  segregated  and  placed  in  a  certain 
bin  in  a  granary  owned  by  the  defendants,  and  that  the  con- 
stable had  no  difficulty  in  finding  them.  The  record  also 
shows  that  two  juries  have  found  the  description  sufficient 
We  think  under  the  circumstances  greater  minuteness  ahoold 
not  be  demanded.  While  certainty  in  the  deecriptioo  of  the 
property  is  required  in  replevin,  this  rule  does  not  require 
greater  certainty  of  description  than  the  nature  of  the  ptop> 
erty  will  reasonably  admit 

Aside  from  this,  as  no  objection  to  the  deseriptioo  was 
*^^  made  for  uncertainty  in  the  court  below,  it  must  be 
deemed  to  be  waived.  After  the  defendants  have  pleaded 
that  the  property  is  theirs,  and  have  submitted  the  case  to 
the  jury  upon  its  merits,  it  is  too  late  to  ask  that  the  jodf- 
ment  should  be  reversed,  because  of  uncertainty  in  the  d^ 
floription:  Wells  on  Replevin,  sec.  185. 

Some  question  is  raised  as  to  the  amount  of  damagsa 
allowed.  This  was  a  question  of  fact  for  the  jury  to  deter* 
mine,  under  all  the  evidence  in  the  case,  and  we  see  no  rsaaoo 
for  interfering  with  their  conclusion  in  the  matter.  The  jndg* 
ment  is  affirmed. 


ov  IssiauMsiBs— Wmg  Is 
III»d  when  deliTerad  to  th«  ptoperofiocr,  uid  by  Uai  i^ttirid  t»  W  kipS 
iU«:  Beebt  r.  MamU,  76  Mteh.  114|  16  Am.  flk  lUpw  SS8^  ud 
note  thorongbly  dmmwmng  tb«  tabjeot.  In  BWs  ▼.  AOte^  SO  Wis.  SUL  9 
Am.  St.  Repw  S^  it  wm  beld  that nndern ttAtnto  nqniring  the  if^s***'  ^ 
deodi  to  ko«p  an  indax  m  whioh  tho  aemae  of  ^eaton  ihonid  bo  wtnii  in 
thoir  elpbebetiflia  ordw,  a  tuc  dood  is  not  m^isiiA  ae  leeofdod —tt  it  fa 
indemds  See  fnrthar  on  the  latter  point  tte  tif  ritil  aoto  to  Aeai 
Hmfftoa^  91  Am.  Dm.  106. 

RiPLavnr— SmrviaiBiror  or  DiMntimow.— A  writ  off  roplorin 
oontun  oaoh  a  deeoription  off  tho  fooda  on  ito  faoo  m  woold 
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AmiSt  with  ■••■ttmWt  oartalnty,  to  dittingniili  tfaom  fnm  pitipw-jji  «!  » 
likft  natnn:  fiCenoii  ▼.  Ofmoo,  1  Mieh.  92;  48  Am.  Dm.  096,  mod  eztendod 
moU  thoronghly  diioaiung  the  sabjeoi,  Deaoribing  sn  aninud  in  a  wiit«f 
rtpl«Tiii  M  a  ''heifory"  and  m  the  oertifioate  of  appffmiwmnit  aa  a  "ooir,* 
ia  no  gronad  fear  diaouaiing  tho  wnt^  partioolarly  wliaoa  Iha  doMriptlaa  im 
iha  appraitmaat  diraoUy  rafca  lo  tho  WTit^  aod  dlaarly  idantifiaa  tiba 
raplaviadt  Pcmeng  v.  JVihqMr^  8  Allan,  898;  85  Aol  Dao.  714^  ond 
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JTviUflDionov  ov  Simunn  Oovbt  may  bo  iorokod  vpon  an  oppoal  fram  a 
judgmant  of  tha  diairiot  oonrt  or  of  tho  coart  of  appoaia  in  aotiona  that 
rolata  to  a  f  reahold. 

Bratis— Frekhold  Is  Aht  EarrAn  ov  iNHiaiTAiroB  or  for  lifo  in  atthar  a 
oorporeal  or  incorporeal  harsditamont  axiating  in  or  ariaing  firom  real 
property  of  free  tannro» 

Watibm    RiqgT  TO  Whbv  ▲  Trukoui,— A  parpatoal  right  to  haeva  a 
tain  quantity  of  wator  flow  through  an  irrigation  ditoh  ia  an 
therein,  and  an  inoorporeal  hereditament  deaaendible  by  inheritance 
hence  a  freehold  estate. 

Watsrs— Freehold  nf— JtmisDionoir. — ^Aa  action  to  enjoin  a  pormaneni 
diminution  of  a  perpetual  right  to  have  a  oertain  quantity  of  wator  fbw 
through  an  irrigatioa  ditoh  inrolvoa  a  freehold,  and  tha  anprema  aoazi 
haa  juriadiction  to  review  the  Jndgmaat  in  each,  action  on  appeaL 

Watebs— Status  of  Ibrigatiov  Company. — An  irrigation  or  canal  com* 
pany  ia  not  the  proprietor  of  the  water  diverted  byil^  but  is  only  an  in- 
termediate agency,  axiating  for  tho  purpoaa  of  aiding  oonsnmora  in  tke- 
axerciaa  of  their  oonatitutionaL  rights,  as  well  aa  a  frivata  aBioi.piiw 
proaacutad  for  tha  benefit  of  its  ownesL 

Waters—Violation  ow  Gontraot  ior— SumoiEVor  ov  Ookplaiht  ior 
InjitNotion. — A  complaint  by  water-takers  from  an  irrigation  ditch  to 
enjoin  the  ditoh  oompaoy  from  selling  additional  wster  righta,  in  Tiols- 
tion  of  its  oontraot  obligations  with  tham,  iasaffieisBt,  although  it  dots 
not  allege  the  onliioal  dimansions  of  tho  ditoh»  nor  the  adjudicatad 
priorities  in  its  waters,  provided  it  atatos  the  contract^  and  allegea  that 
the  ditoh  company  is  violating,  or  intends  to  violate,  ita  oontraot  oblige- 
tioQs  with  such  water-takers. 

Waters — Construotion  ov  Ck>RTRAar  fob.  —The  true  intent  and  meaning 
of  a  contnat  between  aa  irrigatiov  company  and  walw^takera  amat  bo 
datarmined  fhmi  tho  terma  aaod,  read  in  the  light  of  anrvoaoding  aii^ 
osmatanoes  at  tha  tima  of  ita  ezaontion,  from  the  aobfaat  matter,  aad 
tho  purposaa  and  objeota  to  be  acoompliahod  l^  it. 

Watsrs^— CoNiTRiroTiON  OF  OaflfTRAOF  fOB.^WlmB  an  irrigation  oampany, 
by  Ite  terms  of  ita  oentract  with  watar-takara,  hmwiag  tbs* right  todsK 
peaa  of  daflaita  watar  rigiits  by  ambignona  axpioiaiosa  in  aafasaqasai 
provisiana  of  tha  csatrast  Feaarvaa  tho  power  to  landar  aaoh  righta  ibf 
definite  and  uncertain  as  to  quantity  by  diapoaing  of  watar  rigjits  la 
axoess  of  ita  ability  to  furnish  water,  iAier  ootitaaat  ia  not  only  iaa%ai» 
table  and  unjust,  but  aUo  illegal,  and  oannotba  aafbroad* 
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. — Ji  a  aonlnel  admiti  of  t«« 
wfaiflh  will  Milder  it  nnUwhil  and  tii«  •thar  Uwfal,  tha  latlar 
tioB  moat  ba  adoptad.  aod  all  doabtfnl  worda  or  proTiaioDa 
takaa  moat  atnmgly  againat  tha  grantor. 

OajWKAom— CoawEumioH  Wmui  Txbms  Doubtfux..— Whan  dosbl 

•a  to  Hm  aonatmotiott  of  »  aantcaoi  praparad  by  ooa  party,  «poa  tha 
lulh  of  whioh  tha  oUiar  party  haa  inenrrad  obligatioiia»  ut  partad  witt 
proparty,  that  oonifemotioa  oaoat  farorabla  to  tha  latUr  party  will  bo 
adapted;  and  whan  tha  eontraet  la  aoaoaptibla  of  two  oonatmetioaa,  aoo 
involving  injnatioa  and  tbo  othar  aonaiatant  with  rights  tha  latter 
baa^tad. 

OomBAora — CoifSfsucnoH  Whut  Amravoua.— When  the  laagnaga 

by  partiea  to  a  eontraet  is  indefinite  and  ambigaona,  the  praetieal  inter* 
pretation  by  the  partiea  themaalTea  im  entitled  to  greats  if  not  oontreU* 
ing;  influence,  in  aaoertaining  their  mdaratanding  of  ita  tanHu 

WaTBW  OoiwrnponoM  ov  CostSAOV  K>B.'Uadar  a  eontraet  batiraf  as 
inrigation  dzteh  company  aad  watec-takara  by  whieh  each  taker  haa  tho 
ri^t  to  a  definite  amonnt  of  water,  and  proriding  that  theaale  of  water 
nghta  ahall  terminate  when  the  ontttandiog  righta  ahall  eqnal  the  eeti- 
matad  oa|wctty  of  tha  ditch,  aad  giving  the  company  the  power  to  di» 
triboto  tho  watera  flowing  through  ita  ^tofa  pro  nrio^  aaMog  aajatiag 
watar-taken^  if  from  any  canaa  the  aupply  ahall  beooaM  inedeqnalo  to 
fnmlah  an  amount  eqnal  to  then  ontetanding  righta,  the  compaay'a 
power  to  diepoee  of  water  righte  ia  limited  by  the  furniahing  capacity  cf 
tha  ditch  aa  dependent  upon  the  Mmrce  of  anpply  or  other  eireui 
not  by  ita  carrying  oapooity. 


AcnoH  by  the  plaintiffs  by  yirtae  of  water-right  ooniracte 
between  them  and  the  defendants  to  enjoin  the  latter  from 
selling  additional  water-rights  or  entering  into  further  water* 
right  contracts  providing  for  the  prorating  of  waters  flowing 
in  the  ditch  of  defendants.  The  coort  below  sustained  a  de- 
murrer to  the  complaint  and  rendered  judgment  for  the  de« 
fendants.    The  plaintiffs  appealed. 

J3L  if*  Bmyntif  mnd  TMsr  and  Orahood^  fiv  the  n^peUaati, 

Ji  W.  McCreery  and  Hugh  Buder^  for  the  appellees. 

*^  GoDiiAmn^  J*  The  right  to  the  relief  demanded  in  thia 
atftJoB  im  predicated  opoa,  and  moat  be  determined  by»  Um 
terms  of  the  contracts  entered  into  by  the  respective  parties; 
and  while  thoae  eontractwal  rights  are  analogous  to  the  righte 
guaranteed  by  the  censtitntion  to  appropriators  of  water,  the 
motifom  kivelYea  cnly  the  conirtraotion  of  private  contracts  b^ 
tween  the  ditch  company  and  the  plaintiffs,  aad  no  oonstito* 
tioDal  fiiestinn  is  involved  in  the  decision  of  the  caesu  The 
j  nrisdtctitta  of  this  couxi  by  appeal,  therefore,  depends  solely 
the  qoeelien  whether  the  action  relates  to  a  freehold. 

Ih  iflt  atrennouriy  insiated  by  counsel  for  appellees  that  aa 
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aotion  must  involve  a  freehold  to  enable  this  eonit  to  entor> 
lain  jurisdiction,  basing  this  claim  upon  the  third  sabdivisioii 
of  section  four  of  the  act  establishing  the  court  of  appeals, 
above  cited.  When  construed  with  other  sections  of  the  aci^ 
we  think  the  word  *' involve/'  as  used  in  that  section,  must 
be  held  to  be  synonymous  with  the  word  **  relate/'  and  the 
jurisdiction  of  this  court  may  be  invoked  upon  an  appeal 
from  a  judgment  of  the  district  court  or  of  the  court  of  ap- 
peals in  actions  that  relate  to  a  freehold.  It  is  therefore 
necessary  to  ascertain  and  define  the  nature  and  kind  of  prop* 
erty  ^^  claimed  by  plaintiffs  in  the  water  rights  in  question, 
and  whether  the  nature  and  extent  of  their  interests  therein 
constitute  freehold  estates,  and  whether  this  action  relates 
thereto.  A  freehold  is  defined  as  *'Any  estate  of  inheritance 
or  for  life  in  either  a  corporeal  or  incorporeal  hereditament 
existing  in  or  arising  from  real  property  of  firee  tenure":  3 
Blackstone's  Commentaries,  104. 

An  incorporeal  hereditament  is  "Anything,  the  subject  of 
property  which  is  inheritable,  and  not  tangible  or  visible": 
2  Wooddeson's  Lectures,  4. 

*'A  right  issuing  out  of  a  thing  corporate  (whether  real  or 
personal),  or  concerning  or  annexed  to  or  exercisable  within 
the  same'':  2  Blackstone's  Commentaries,  20;  8  Washburn  on 
Real  Property,  40L 

"  The  right  of  a  party  to  have  the  water  of  a  stream  or 
watercourse  flow  to  or  from  his  lands  or  mill,  over  the  land  of 
another,  is  an  incorporeal  hereditament,  and  an  easement,  or 
a  prsedial  service,  as  defined  by  the  civil  law":  Cary  v.  I>aii- 
ieU,  5  Met  238. 

The  plaintiffs  allege  a  right  to  have  a  certain  quantity  of 
water  flow  through  the  irrigation  company's  ditch.  This  right 
is  an  easement  in  the  ditch.  It  is  a  right  annexed  to  realty, 
and,  being  a  perpetual  right,  is  an  incorporeal  hereditament 
descendible  by  inheritanoe  to  plaintiff's  heirs,  and,  henoa,  a 
freehold  estate. 

The  subject  matter  of  the  action  is  this  estate.  The  acts 
threatened  by  defendant's  will,  if  carried  ont,  materially  du 
minish  this  estate  and  permanently  depreciate  the  value  at 
the  water  rights. 

The  object  of  the  action  being  to  enjoin  or  prevent  saoh 
diminution,  or,  in  other  words,  to  preserve  the  estate  of  the 
plaintiffs,  the  necessary  result  of  the  decree  will  be — one  party 
will  gain  and  the  other  lose  a  material  portion  of  such  estate^ 
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the  action,  therefore,  relaiee  to  a  freehold,  and  this  eoort^ 
Under  the  etatatory  proWsione  abore  cited,  haa  joriadictHm 
to  review  the  judgment  of  the  court  of  appeala. 

The  decision  by  the  court  of  appeala  in  this  eaae  waa  reo* 
dered  by  a  divided  court    We  are  unable  to  aea  wherein  the 
*^  discussion  by  the  learned  judge  writing  the  majority 
opinion  touching  the  constitutional  tiatui  of  irrigation  com* 
panies  in  this  state  was  essential  to  the  decision  of  the  quea> 
tions  inyolved  in  the  case.      But,  inasmuch  aa  the  Tiewa 
expressed  in  that  opinion  are  so  at  variance  with  numerooa 
decisions  of  this  court,  we  feel  impelled  to  expreaa  oar  dia- 
approval  thereof,  and  our  adherence  to  the  doctrine  beretoliire 
announced  by  this  court  in  relation  to  the  s<a^ii#  of  canal  com- 
panies organized  for  the  purpose  of  carrying  water  for  general 
purposes  of  irrigation.     We  adhere  to  the  doctrine  that  anch 
a  canal  company  is  not  the  proprietor  of  the  water  diverted 
by  it,  but  that  'Mt  must  be  regarded  aa  an  intermediate 
agency  existing  for  the  purpose  of  aiding  conaumers  in  the 
exercise  of  their  constitutional  rights,  aa  well  aa  a  private 
enterprise  prosecuted  for  the  benefit  of  its  owners^:  WheeUr 
▼.  Northern  Col  Irrigation  Co^  10  CoL  582;  8  Am.  St.  Bepi 
603;  Farmers'  eU.  Canal  dk  R.  Co.  v.  Southworth^  18  Col.  Ill; 
Strickler  v.  City  of  Colorado  Springe,  16  CoL  61;  25  Am.  St 
Bep.  245;  Combs  v.  AgrieuUural  DiUh  Co^  17  CoL  146;  81  Am. 
St  Rep.  275. 

The  appellants  allege  that,  by  the  terms  of  their  eontracta, 
when  the  company  shall  have  outstanding  water-right  con- 
tracts sufficient  to  cover  the  amount  of  water  that  the  com* 
pany's  canal  is  able  to  furnish,  the  right  of  the  company  to 
enter  into  further  contracts  is  at  an  end;  and  that  anch  limit 
has  been  reached* 

The  company  insists  that  it  haa  the  right  to  diapoae  of 
water  rights  up  to  the  estimated  capacity  of  its  canal  to  cany 
water.  The  rights  of  the  respective  parties  are  therefore  to 
be  measured  and  determined  by  the  conatruction  of  the  coo- 
tracts  in  question;  and  the  controversy,  aa  above  stated,  in- 
volves only  their  contractual  rights. 

The  ttaiue  of  the  defendant  company  could  in  no  aapeet 
affect  these  rights.  Its  duty  to  these  plaintiffs  would  be  the 
same  whether  that  duty  was  to  furnish  water  under  their  con- 
tracts aa  proprietor  or  carrier  of  water. 

It  is  advanced  in  argument  by  counsel  for  appellees,  and 
asserted  in  the  opinion  of  the  court  of  appeala,  that  the  com- 
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plaint  fi  obnoxioas  to  deznamr  because  wanting  In  eertaiim 
*^  data  eeeential  to  a  fair  coostnietioa  of  the  qneettone  in* 
Tolved,  in  this,  that  it  contains  no  statement  of  the  sixe,  gradi^ 
ete.;  in  other  words,  fails  to  state  the  oabieal  dimensions  of 
defendant's  ditch,  and  also  fiuls  to  state  the  adjndicated 
priority  of  such  ditch* 

It  does  not  appear  to  ns  that  these  matters  are  essential  to 
the  determination  of  this  controTersy,  bat  that  the  facts  al- 
leged fairly  present  the  rights  of  the  respective  parties  ton 
adjudication. 

It  is  alleged  that  by  reason  of  prior  appropriations  the 
water  of  the  Cache  la  Poudre  river,  from  which  the  ditch 
takes  its  supply,  can  furnish  water  to  this  ditch  in  an  amount 
only  equal  to  the  three  hundred  and  sixty-six  and  one^half 
water  rights  now  outstanding  and  in  force  for  the  past  two 
years;  and  that  the  water  allotted  to  those  rights  has  been 
required  to  irrigate  the  lands  they  eover;  that  there  is  not 
sufficient  water  not  otherwise  appropriated  from  the  riTer  to 
enable  defendant  company  to  furnish  any  more  water  rights, 
and  that  the  company  has  disposed  ot  and  there  is  now  out- 
standing, water  rights  equal  to  and  in  excess  of  its  ability  to 
furnish  water. 

If,  therefore,  such  conditions  limit  the  right  of  defendant 
company  to  dispose  of  further  rights,  as  claimed  by  appel* 
lants,  and  the  company  carries  out  its  admitted  purpose  and 
disposes  of  additional  water  rights,  it  would  violate  its  con- 
tract obligations,  and  it  is  immaterial  what  the  number  of  its 
priority  may  be,  or  the  size  or  dimensions  of  its  ditch. 

The  appellees  admit  the  inability  of  the  irrigation  company 
to  furnish  water  in  excess  of  the  water  rights  outstanding 
during  the  irrigation  season,  but  insist,  notwithstanding  that 
fact,  that  it  has  the  right  to  dispose  of  water  rights  up  to  the 
estimated  carrying  capacity  of  its  ditch.  This  issue  is  fiurty 
presented  by  the  allegations  in  the  eomphdnL 

The  vital  and  controlling  question,  therefore,  and  the  only- 
one  the  deciMon  of  which  is  properly  invoked  by  the  issoea 
presented,  is,  what  is  the  true  intent  and  meaning  of  the  con* 
tracts  entered  into  between  the  irrigation  company  and  *** 
these  plaintiffs?  tn  order  to  determine  this  the  terms  need. 
must  be  read  in  the  light  of  the  eireumstanees  somnnding 
the  parties  at  the  time  of  their  execution,  the  subject  matlnr 
thereof,  and  the  purposss  and  objeeti  to  be  accomplished 
thereby* 


Jan.  189a]    Wtar  m.  Labimxe  amd  Wmsm  L  Oa         SBf 


Tho  oompany  is  tbe  owner  of  the  canal  whereby  it 
to  divert  water  from  the  Cache  la  Poadie  river  for  the  nee  of 
the  &rmers  owning  land  capable  of  being  irrigated  themfron. 

The  quantity  of  water  necessary  to  irrigate  a  giTen  qoan- 
tSty  of  land  was  well  understood  by  the  contracting  partieai 
Each  water  right  to  be  disposed  of  is  defined  by  the  coaipany 
in  its  printed  tormB  as  **A  water  right  to  the  use  of  water 
flowing  through  the  canal  of  said  company,  each  water  right 
representing  one  and  fixrty-fiour  hundredths  cubic  fiset  of  water 
flowing  through  a  weir  per  second." 

This  quantity  of  water  is  necessary  to  irrigate  eighty  acree 
of  land.  Each  consumer,  having  in  view  the  coItiTation  of 
his  land,  and  knowing  the  quantity  of  water  necessary  there* 
for,  contracts  for  water  to  that  end,  and  purchases  a  definite 
number  of  such  water  rights.  That  this  definite  quantity 
may  be  insured  to  him,  except  such  diminution  as  may  arise 
from  temporary  causes,  certain  conditions  are  inserted  in  the 
contracts,  among  which  are  the  sixth,  seventh,  and  eighth 
conditions  set  out  in  the  complaint. 

The  sixth  condition  pirovides  a  limit  to  the  number  of  such 
water  rights  the  company  may  dispose  cL  It  in  no  way 
changes  or  circumscribes  the  water  rig^  as  defined  in  the 
granting  clause.  The  language  used  therein  pertjuent  to  this 
inquiry  is: 

**  The  company  agrees  that  when  it  shaU  have  SQld,  and 
have  outstanding  and  in  fDroe,  a  number  of  water  ri^^kts  equal 
to  the  estimated  capacity  of  tbe  company's  eanal  to  fiucnish 
water,"  it  will  issue  stock,  etc 

The  controversy  arises  upon  the  meaning  to  be  given  to 
the  words  '*  estimated  capacity  to  furnish  water."  Appelleee 
contend  that  they  mean  the  carrying  cspacity  of  the  oanaL 
***  Appellants  insist  that  they  pbdnly  import  its  furnishing 
capacity — ^its  ability  te  supply  and  deHver  water.  It  appears 
that  some  element  of  nncertainty  existed  that  experience  was 
necessary  to  decide.  It  certainly  did  not  arise  from  the  want 
of  data  to  determine  the  physical  oapacity  of  the  canal.  Its 
cubical  capacity  was  susceptible  of  definite  measurement;  its 
grade  was  easy  of  ascertainment,  and  by  mathematical  com- 
putation its  carrying  capacity  could  be  determined,  and  no 
estimate  of  that  fact  was  necessary. 

But  since  it  appears  from  the  allegations  of  the  complaint 
that  other  ditches  with  earlier  appropriations  derived  their 
supply  from  tbe  Cache  la  Poudre  river,  it  was  a  matter  of  un* 
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certainty  how  mnch  water  conid  be  obtained  by  the  com- 
pany's canal  after  their  supply  had  been  taken;  and  the 
furnishing  capacity  of  its  canal  could  be  ascertained  only  by 
experiment,  or  estimated,  that  is,  approximated,  by  taking 
into  consideration  all  the  factors  upon  which  its  ability  to 
furnish  water  depended,  which  necessarily  involved  taking 
into  consideration  the  very  material  fact^  to  wit,  the  probable 
amount  of  water  it  could  obtain. 

The  seventh  condition  affords  but  little  aid  to  this  investi- 
gation. It  is  inserted  for  the  purpose  of  relieving  the  com- 
pany from  any  liability  on  account  of  the  inability  of  its  canal 
to  carry  and  distribute  a  volume  of  water  equal  to  its  ^*  esti- 
mated capacity,*'  in  case  of  unavoidable  accident,  and  when, 
hy  reason  of  drouth,  such  volume  becomes  insufficient. 

This  would  indicate  that  the  company  recognized  an  obli- 
gation to  deliver  a  definite  amount  of  water  under  normal 
conditions,  and  that  the  capacity  of  the  canal  was  dependent 
upon  the  water  supply. 

If,  as  contended,  the  rights  sold  were  not  definite  rights, 
and  only  represented  fractional  parts  of  whatever  water  might 
flow  in  the  canal,  no  liability  could  accrue  under  these  or  any 
other  conditions,  and  this  provision  was  useless. 

The  eighth,  or  prorating,  condition  seems  to  be  in  harmony 
with  the  construction  we  have  given  to  the  sixth,  and  recog- 
nizes the  estimated  capacity  of  the  canal  as  limited  by  the 
*^*  supply  of  water  to  be  had  under  permanent  and  normal 
conditions,  and  recognizes  the  water  rights  outstanding  as 
rights  definite  in  amount,  and  in  the  aggregate  equal  to  such 
supply.  Its  language  is:  '*It  is  further  agreed  that  if,  by 
reason  of  any  causes,  the  supply  of  water  shall  be  insufficient 
to  fill  and  flow  through  said  canal,  according  to  its  estimated 
capacity,  or  if  from  any  other  cause,  as  aforesaid,  beyond  the 
control  of  said  company,  the  supply  shall  be  insufficient  to 
furnish  an  amount  equal  to  all  the  water  rights  then  outstand- 
ing, the  said  company  shall  have  the  right  to  distribute  such 
water  as  may  flow  through  its  canal  to  the  holders  of  such 
water  rights  j^ro  rata^**  etc. 

If  the  carrying  capacity  of  the  canal  was  to  be  the  criterion 
instead  of  its  furnishing  capacity,  why  use  the  words  '*  esti- 
mated capacity"  in  this  provision?  It  would  have  been 
enough  to  say,  **  If  insufficient  to  fill  and  flow  through  said 
canal";  but  the  words  "estimated  capacity"  being  used,  and 
the  failure  of  supply  arising  from  temporary  causes,  such  aa 


Jan.  1893.]     Wtatt  v.  Labimsb  and  Weld  I.  Co.         287 

niiforeeeen  accident,  drouth,  eto.,  affording  the  reason  for  pro* 
rating,  the  supply  tinder  normal  conditions  is  the  reooguiied 
factor  that  limits  the  number  of  water  rights  to  be  sold,  and 
measures  the  estimated  capacity  of  the  ditch  to  famish  water. 
It  is  not  to  be  presamed  that  the  consumers  of  water  under 
the  company's  canal,  having  in  view  the  acquirement  of  the 
use  of  water  for  a  particular  purpose,  one  that  required  for  its 
successful  accomplishment  a  given  quantity  of  water,  under- 
stood that  they  were  to  receive  an  indefinite  fractional  part  of 
the  water  that  might  flow  through  the  irrigation  company's 
canal,  instead  of  the  definite  quantity  specified  in  the  granting 
clause  of  their  contracts,  unless  such  understanding  is  plainly 
inferable  from  the  language  used  by  the  contracting  parties, 
and  should  not  be  inferred  from  doubtful  or  ambiguous  terms. 
If  the  company  intended  to  dispose  of  a  definite  number  of 
water  rights,  regardless  of  the  amount  of  water  it  could  sup* 
ply,  fair  dealing  would  require  it  to  so  specify  and  define 
*^'  the  rights  sold  as  a  fractional  part  of  the  water  flowing 
in  its  canal. 

In  the  light  of  the  purpose,  therefore,  to  be  accomplished, 
we  think  the  words  *'  estimated  capacity,''  limited  and  modi- 
fied as  they  are  by  the  words  '*  to  furnish,"  must  be  construed 
as  meaning  the  ability  of  the  canal  to  supply  or  deliver  water. 
With  this  construction,  the  contracts  in  question  are  fair, 
legal,  and  equitable.    If  appellees'  contention  is  correct,  and 
the  irrigation  company  by  the  terms  of  these  contracts  have 
the  right  to  dispose  of  definite  water  rights,  and  by  ambigu* 
one  expressions  in  subsequent  provisions  reserve  the  power 
to  render  them  uncertain  and  indefinite  in  quantity,  by  dis- 
posing of  water  rights  admittedly  in  excess  of  its  ability  to 
furnish  water,  they  are  not  only  inequitable  and  unfair,  but 
clearly  illegal  under  the  decision  of  this  court  in  Farmerif  etc. 
CoflMl  A  R.  Co.  y.  Southworth^  18  CoL  129,  wherein  it  is  said: 
^'A  contract  to  carry  more  water  than  has  been  lawfully 
diverted  would  be  unlawful;  and  to  prevent  injuries  result* 
ing  therefrom,  or  to  recover  damages  in  oase  the  injuries  are 
sufiered,  ample  legal  remedies  exist.'* 

If  the  terms  of  a  contract  admit  of  two  meanings,  one  of 
which  would  render  the  contract  unlawful  and  the  other  law- 
ful, the  latter  construction  must  be  adopted:  Bishop  on  Con- 
tracts, sec.  892. 

If  it  be  conceded  that  tbe  term  **  estimated  capacity''  is,  as 
used  in  these  contracts,  of  doubtful  meaning,  the  appellants' 


MBtoirtioB  it  nitiined  bj  weU-MftUed  rales  of  oonstroetioiu 
TIm  printed  blanks  upon  whioh  the  eentnofts  an  wnttoB 
peve  prepared  and  the  words  ihardn  were  selected  hj  ihm 
eompany^  and,  if  af  donbtfol  imparl  most  be  taken 
strongly  againrt  iL 

**  Doubtful  words  and  psofieions  are  to  be  takan 
strongly  agains^t  the  franior,  he  being  supposed  to  select  thm 
words  wUoh  aia  used  in  tbe  inatmmant*:  Adam$  v.  Frtiihm^ 
ham,  i  Mass.  Ml;  S  Am.  Deo.  161. 

In  Aboaoa  ▼.  Bradhy,  8  Wall.  S95,  it  is  said:  ^'Whstm 
doubt  exists  as  to  the  oonstruotion  of  an  instrument  *^^  pre- 
pared by  one  party,  upon  the  iaith  of  which  the  other  party 
has  incurred  obligations  or  parted  with  his  property,  that 
construction  should  be  adopted  which  will  be  favorable  to  the 
latter  party;  and  where  an  instrument  is  susceptible  of  tvro 
constructions — tbe  one  working  injustice  and  the  other  con- 
sistent with  the  right  of  the  case — that  one  should  be  fsvored 
which  upholds  the  right'' 

The  acts  of  the  company  in  relation  to  these  contracts  are 
persuasiiFe,  if  not  of  controlling  waighty  in  their  interpretation. 
It  is  alleged  in  the  complaint»  ^  that  defendant»  The  Larimer 
and  Weld  Irrigation  Company  ....  by  reason  of  the  prem- 
ises, heretofore  for  two  years  and  more  last  psat  hsa  rafosed 
to  execute  any  sddiiional  water-right  contnu^  though  often 
requested  so  to  do  by  divers  persona,  and  except  Jor  the 
wrongful  conspiracy  heminaftar  set  forth,  has  persiatently 
and  consistently,  through  its  authorised  agMnts,  admitted  thai 
it  could  not  dispose  of  any  mone  water  rights  witboi^  TiolaiF 
i^g  its  duty  to  itfesent  water^ght  owners  and  .users.'' 

As  announced  in  McPhm  t.  ybtrnp,  18  CSoL  80,  *^In  the  «qb- 
struction  of  a  written  contract  the  intentions  <^  the  pariiea 
are  to  be  first  sought  ia  the  instrument  itedl  If  the  intent 
and  meaning  of  the  parties  is  net  dearly  diselosed  by  the 
langnage  therein  employed,  then  competent  evidenoe  bearing 
on  the  oonstruetton  of  the  instrument  by  Uie  parties  them- 
selves, as  by  their  acts  and  oonduet  in  its  performanoe,  may 
be  considered  for  the  purpoee  of  ascertaining  their  understand- 
ingof  its  terms." 

In  the  case  of  Chioay  v.  Bheldim,  9  Wall.  54,  it  is  said:  "  In 
cases  where  the  language  used  by  the  parties  to  tiie  contraol 
is  indefinite  or  ambiguous,  and,  hence,  of  doubtful  construc- 
tion, the  practical  interpretation  by  the  parties  themselves  is 
entitled  to  great,  if  not  controlling,  influence." 
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In  whatever  aepeet  these  oontraete  are  eonaidered,  wliellier 
npon  the  plain  import  of  the  language  need  or  by  regarding 
eniain  terms  as  of  doubtful  meaning,  their  interpretatiea 
mnst  be  fiiTorable  to  the  contention  of  the  appellanta. 

'^*  It  sufficiently  appearing  by  the  allegations  of  the  oom* 
plaint  that  appellants  have  certain  well-defined  rights  thai 
will  be  materially  impaired  if  defendants  do  the  acts  thread 
ened,  we  think  it  states  a  cause  of  action  clearly  cognisable 
by  a  court  of  equity. 

The  demurrer  to  the  complaint  should  have  been  overmled. 
The  judgment  of  the  court  of  appeals  is  reversed,  with  dire^ 
tions  to  reverse  the  judgment  of  the  district  court  of  Weld 
county,  and  remand  the  cause  to  that  court  for  further  pnn 
oeedings  in  accordance  with  this  opinion. 

On  PsTinoii  FOB  Rbhsardio. 

Per  CuBiAM.  In  support  of  the  petition  for  a  rehearing^ 
counsel  for  appellees  insist  that  **  the  subject  matter  of  the 
action  is  not  an  easement  or  a  freehold  of  any  kind  or  nature,** 
and  that  to  *'  constitute  an  easement  in  freehold  it  must  be 
inseparably  annexed  to,  or  appurtenant  to,  the  estate  of  com* 
plainanf  That  a  valid  appropriation  of  water  from  a  nai* 
nral  stream  constitutes  an  easement  in  that  stream,  and  that 
mch  easement  is  an  incorporeal  hereditament,  the  appn>> 
priation  being  in  perpetuity,  cannot  well  be  disputed.  Wash- 
bum  in  his  work  on  Easements  and  Servitudes,  in  discussing 
fhe  question  of  property  in  water,  at  page  276,  says: 

"As  forming  the  subject  of  property,  in  connection  with  the 
realty,  water  may  be  viewed  in  two  lights — one  as  oonsti* 
luting  one  of  the  elements  of  which  an  estate  is  composed,  and 
giving,  by  its  qualities  and  susceptibilities  of  use,  a  value  to 
SQch  estate;  the  other,  as  being  valuable  alone  for  its  use,  to 
be  enjoyed  in  connection  with  the  occupation  of  the  soiL  Li 
the  latter  sense,  it  constitutes  an  incorporeal  hereditamentt 
to  which  the  term  'easement'  is  applied.'' 

Angell  on  Water  Courses,  sec.  141,  uses  this  illustration: 
•*  If  a  miller,  or  manufacturer,  purchases  the  land  itself,  over 
which  the  water  runs,  it  is  evident  he  would  then  have  a  cor- 
poreal tenement,  and  the  right  which  he  would  possess,  in  re- 
spect to  his  water  course,  would  be  real ;  but  if  he  ■*•  should 
purchase  a  water  privilege,  or  a  portion  of  water  power,  with- 
out any  part  of  the  bed  of  the  river,  he,  in  that  case,  would 
gain  an  incorporeal  hereditament,  or  easement.'* 

AH.  St.  Rbf,  Vot.  XXXVL  -1» 
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The  right  acquired  to  water  by  an  appropriator  under  ear 
t^stem,  is  of  the  eame  character  as  that  defined  by  the  toa^^ 
going  authorities  as  an  incorporeal  hereditament  and  ease 
ment  The  consumer  under  a  ditch  possesses  a  like  property. 
He  is  an  appropriator  from  the  natural  stream,  through  the 
intermediate  agency  of  the  ditch,  and  has  a  right  to  ha^e  the 
quantity  of  water  so  appropriated  flow  in  the  natural  stream 
and  through  the  ditch  for  his  use. 

The  argument  of  counsel  for  appellee  seems  to  us  more  a 
eriticism  upon  the  use  of  the  word  **  easement "  in  this  eon- 
nection«  than  an  answer  to  the  ultimate  conclusion  we  an- 
nounced as  to  the  nature  and  extent  of  complainant's  estate 
or  property.  They  say:  ^*It  is  not  sufficient  for  the  pQ^ 
poses  of  this  action  that  the  complainant  be  a  part  owner  in 
the  ditch,  which  of  course  is  real  estate,  or  even  to  own  a  right 
therein  of  an  incorporeal  nature;  but  to  constitute  such  right 
an  easement  it  must  be  such  an  interest  as  will  pass  by  a 
conveyance  of  his  farm,  as  an  appurtenant  thereto^  without 
further  description  thereof." 

And  yet  it  may  be  said  that  a  water  right  does  come  strictly 
within  the  de6nition  given  by  counsel  of  an  easement,  except 
that  its  source  of  supply  and  place  of  use  may  be  changed. 
The  natural  watercourse,  or  the  ditch,  occupies  the  relation 
of  the  servient  estate,  and  the  very  existence  of  a  water  right 
requires  a  use  which  constitutes  the  dominant  estate. 

We  cannot  agree  with  the  proposition  that  because  a  water 
right  is  susceptible  of  being  changed  from  one  tract  of  land 
to  another,  or  its  source  of  supply  changed  from  one  point  of 
a  natural  stream  to  another,  it  is  any  less  an  easement  in  the 
stream,  than  if  it  always  retained  its  original  point  of  diver- 
sion and  place  of  application.  A  change  of  the  place  of  di- 
version or  the  place  of  use  does  not  affect  this  right  either  in 
character  or  extent. 

But  the  correctness  of  the  conclusions  we  arrived  at  de» 
pends  *^^  not  so  much  upon  the  technical  use  of  terms  as 
upon  the  substantial  right  of  complainants,  which  seems  to 
us  to  be  clearly  a  right  incorporeal  in  its  nature,  that  by  its 
duration  constitutes  a  freehold,  and  that  this  action  relates  to 
such  freehold. 

Upon  a  careful  consideration  of  the  other  points  so  forcibly 
and  ably  presented  by  counsel  for  appellees,  we  are  still  of  the 
opinion  that  our  views  thereon,  as  expressed  in  our  former 
opinion,  are  correcti  and  the  petition  for  rehearing  is  denied. 
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-Frsshold— DsFiKinoir.'A  freehold  has  been  defined  to  be  an 
iU  in  renl  property,  of  inhcritenoe,  or  for  Ufe^  or  the  term  by  whieb  H  li 
bold:  Oofft  ▼.  Seaim.  100  Dl.  821.  A  freeholder  it  one  who  holdi  •  freehold 
nstnte;  thnt  la,  lands  or  tenementi,  fai  lee  aimple^  lee  tail^  or  lor  term  of  Ufei 
mn^fardw.  SfmU,  16  Ind.  8SS. 

Waxbb»— BiPARiAS  EiOBTB.~STer7  riparian  owner  if  bmd  throogb 
vhidi  etrenms  of  water  flow  baa  a  right  to  the  reaeonable  nai  of  flio  m» 
«ing  wmter,  whieh  la  a  priTate  right  of  property  annexed  to  the  freehold,  b^ 
ing  a  real  or  eorporeal  hereditament  in  the  nature  of  an  eaaement:  UU/rkki  ▼• 
Mu/aaUa  Water  On,  86  Ala.  687;  11  Am.  St.  Bep.  78,  and  noU;  Hill  ▼.  ^e^ 
man,  6  CaL  445;  63  Am.  Dec.  140;  AUa  Land  «C&  Cb.  ▼.  ffoneodfc,  86  OaL 
819;  90  Am.  St  Repb  217,  and  note  with  the  caees  ooUeoted.  See  alee  the 
extended  note  to  Doeb  t.  Oeiehett,  79  Am.  Boa  688. 

Watkbs— Rioan  or  Ditoh  CoMPAims. — A  ditoh  eompany  ae  an  appro 
liator  does  not  beoome  the  proprietor  of  the  water  diverted,  the  pnbUo  are 
entitled  to  ite  nee  npon  paying  a  reaeonable  oompenaation  therefort  Wkeekt 
T.  Nbrtken  Colorado  Irr.  Co.^  10  CoL  682;  S  Am.  St  Rep.  603,  and  note» 
Combo  ▼.  AgricttUitnU  Ditch  Co.,  17  CoL  146;  81  Am.  St  Rep.  276,  and  note, 

OoBTRAcn — GoNTBVonoH  or  Whxbb  Capablx  or  Two  MxAiriKoa.^ 
Where  a  eontraet  ia  fairly  open  to  two  oon«tniction%  by  one  of  which  II 
would  bo  lawful  and  by  the  other  nnlawfnly  the  former  mnat  be  adoptedi 
Wmtten  ▼•  Methdgam,  72  Wia.  160^  and  where  one  oonatmotion  would  render 
|a  void,  and  the  other  give  it  foroe  and  effect,  the  latter  ia  to  be  adopteds 
4nrr#fm-  ▼.  NadOht^er,  133  III  636;  23  Am.  St  Rep.  626,  and  note;  Cracem 
¥•  XaaU  Cotton  MdU  Co.,  120  Ind.  6;  16  Am.  St  Rep.  296,  and  note;  Huohm 
▼.  Lane,  11  lU.  123;  60  Am.  Dee.  436,  and  note;  ThraU  r.  NeweU,  19  Vt 
802;  47  Am.  Dea  682,  and  note;  Powero  r.  Clarki,  127  N.  7.  417;  Lmeolm  r. 
Jidtf,  64  Ark.  471. 

OoBT&AOiB—Ijr  Wbou  Fatob  Oohbtbubd.— In  interpretii^  the  woido 
«f  a  eontraet  of  whioh  there  la  an  nnoertainty,  that  oonttmction  ahoold  be 
adopted  which  is  moot  benefleia!  to  the  oorenanteet  Panl  t.  TramUrt*  Ino, 
Odu,  118  K.  T.  472;  8  Am.  St  Rep.  768;  Hoffman  ▼•  ^tmn  ettu  Ino.  Cx,  M 
K.  T.  406;  88  Am.  Deo.  837.  and  extended  note  diaonaaing  thia  mbjeot  See 
alao  Bwatu  ▼.  Sandero,  8  Port  497;  88  Am.  Deo.  297. 

CoiiT&AOTB — ObHSTRucmoH — Aoxs  ov  Paxxibl — ^Wbere  the  terms  of  a 
parol  agreement  are  in  doubt  the  aeta  of  the  partiee  in  the  exeoation  of  il 
are  the  iieet  gnidea  for  ita  interpretationt  BMin»  t.  KhnJtmU,  66  Ark.  414; 
89  Am.  St  Rep.  46,  and  note.  The  praetioal  eonatniotion  gireii  to  it  bj 
the  partiee  to  a  oontraot  the  moaning  of  whioh  la  oapable  el  two  oouatmo* 
tiims,  will  be  of  oontrolliog  inflnenoe:  Oraoem  t.  Magfn  CtUm  MUU  On,  129 
Ind.  6;  16  Am.  St  Rep.  896;  LfndnOk  €te.  B9.  Co,  r.  Jft^nM^  116  ImL 
199^  JSbT.  ffmrimm,  104  Mob  87(h  AWt.  McX^  94  CbL  fc 
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LORIBT— Whit  Ii.— A  lottery  ii  a  soheme  bj  whicli»  «■  «a«^  P^yf^ 
■Msey  or  eoiiio  othor  thing  of  Tala«^  ho  obtains  the  oontingont  ri|{hl  te 
haTo  lomothing  of  groator  Talno,  if  an  appeal  to  ehanoe»  by  lot  or  otfa«^ 
wlaa^  under  the  direotion  of  the  manager  of  the  echeme^  ahoiild  deoidB 
Ifi  his  faror.  A  Taluable  consideration  mnst  be  paid,  direelly  cr 
indireotly,  for  a  ohanoe  to  draw  a  priie  by  lot»  to  bring  the  transaetiea 
within  the  olass  of  lotteries  or  gift  enterprises  that  the  law  prohibits  sa 
eriminal. 

LoTTiBT— What  Don  Nor  Oon8titot&— A  grataitoas  distrilmti'^n  ef 
property  by  lot  or  ehanoe,  if  not  resorted  to  as  a  devioe  to  evade  the 
law,  and  no  oonsideration  is  derived  directly  or  indirectly  from  the 
party  receiving  the  chance^  does  not  constitnts  a  lottsry  prohibited  by 
law* 

LoTTBBT— What  Don  Nor  Oov8TiTirT&— The  gratsitons  distribntion  of 
business  cards  to  purchasers  and  nonpnrchasers  alike  which  entitle  tbs 
holders  to  a  chance  in  a  drawing  for  a  piano  to  be  determined  as  tbs 
holders  of  snch  chances  might  elect  is  not  a  lottery  prohibited  by  law. 

LoTTBBT—CoKSiDBRATioN  lOR  Chavco.— The  fact  that  chances  in  a  draw* 
Ing  for  a  piano  are  gratoitoasly  and  indiscriminately  giTen  away  to 
induce  people  to  Tisit  a  certain  stors  with  the  expectatictt  that  th^ 
may  purchase  goods  and  thereby  inorsass  trade  is  a  benefit  too  remote 
to  constitute  a  consideration  for  the  chances  and  make  it  a  lottery  pro* 
hibited  by  law. 


Coe  and  Fruman^  and  0.  E*  and  F.  H^rringUm^  for  Um 
appellants. 

5.  W.  Jone$^  aiiomey^ginmuly  and  H.  Riddell^  for  the  appet 
laea. 

***  GoDDABD,  J.  The  principal  qnestion,  and  the  only  one 
of  practical  importance  to  the  people  and  tiie  plaintifb  in 
error,  is  presented  by  the  fourth  and  fifth  assignments  of 
error;  and,  since  it  is  decisiye  of  the  case,  it  is  nnneoessary 
to  notice  the  other  errors  assigned. 

The  decision  of  this  oase  depends  upon  the  meaning  to  be 
given  to  the  terms  '*  lottery  and  gift  enterprise''  used  in  seo> 
tion  2196  of  the  General  Statutes,  page  677;  and  whether  the 
facts  admitted  constitute  a  yiolation  of  that  section. 

**^  The  term  **  lottery''  is  said  to  have  no  technical  signifi- 
cation in  the  law;  but  to  ascertain  its  meaning  we  are  to  con- 
sult the  common  usage  of  the  language.  The  definition  given 
by  Worcester  is:  "A  distribution  of  prizes  and  blanks  by 
chance;  a  game  of  hazard  in  which  small  sums  are  ventured 
for  the  chance  of  obtaining  a  larger  value." 

Bishop  defines  a  lottery  as:  "A  scheme  by  which,  on  one's 
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paying  money,  or  soma  other  thing  of  Ttlne,  be  obtains  the 
contingent  right  to  have  something  of  greater  Talus;  if  an 
appeal  to  chance,  by  lot  or  otherwise,  under  the  direction  of 
the  manager  of  the  scheme,  should  decide  in  bis  la?or*: 
Bishop  on  Statutory  Crimes,  sec.  962. 

The  accepted  doctrine  by  the  court  of  appeals  of  New  York 
is  that  given  by  Folger,  J.,  in  Hull  t.  Ruggle9,  66  N.  Y.  424: 

**  Where  a  pecuniary  consideration  is  paid,  and  it  is  to  be 
determined  by  lot  or  chance,  according  to  some  scheme  held  , 
out  to  the  public,  what  and  how  much  he  who  pays  the  ox>n^ 
is  to  receive  for  it — ^that  is  a  lottery .'^ 

It  may  be  accepted  as  the  result  of  the  adjudicated  cases, 
that  a  valuable  consideration  must  be  paid,  directly  or  indi- 
rectly, for  a  chance  to  draw  a  prize  by  lot,  to  bring  the  trans* 
action  within  the  class  of  lotteries  or  gift  enterprises  that  the 
law  prohibits  as  criminal:  Buckalew  v.  StaU^  62  Ala.  884;  84 
Am.  Rep.  22;  StaU  v.  Bryant,  74  N.  C.  207;  Commonwealth  v* 
Wright,  137  Mass.  250;  60  Am.  Rep.  306;  State  v.  Clarke,  83 
N.  H.  829;  66  Am.  Dec.  723;  State  v.  ShorU,  82  N.  J.  L.  898; 
90  Am.  Dec.  668;  Wilkinson  v.  Ottt,  74  N.  Y.  63;  80  Am.  Rep. 
264;  Oovemore  v.  American  AH  Union,  7  N.  Y.  228;  StaU  r. 
Mumford,  78  Mo.  647;  39  Am.  Rep.  532;  Hull  v.  Rugglee,  66 
N.  Y.  424;  Thomae  v.  People,  69  111.  160;  UniUd  Statee  r.  Olney, 
1  Deady,  461;  YeUowstone  Kit  v.  State^  88  Ala.  196;  16  Am. 
St.  Rep.  88. 

The  gratuitous  distribution  of  property  by  lot  or  ohanoe,  if 
not  resorted  to  as  a  device  to  evade  the  law,  and  no  consider* 
ation  is  derived  directly  or  indirectly  from  the  party  receiv* 
ing  the  chance,  does  not  constitute  the  offense.  In  such  ease 
the  party  receiving  the  chance  is  not  induced  to  hasard  money 
with  the  hope  of  obtaining  a  larger  value,  or  to  part  '^  with 
his  money  at  all;  and  the  spirit  of  gambling  is  in  no  way 
cultivated  or  stimulated,  which  is  the  essential  evil  of  lot* 
teries,  and  which  our  statute  is  enacted  to  prevent. 

By  the  admitted  facts  it  is  shown  that  the  plaintiffs  in  error 
gave  business  cards,  which  entitled  the  holders  to  a  chance  in 
a  piano,  to  be  distributed  as  the  holders  of  such  chances  might 
elect.  These  tickets,  or  chances,  were  given  indiscriminately 
to  persons  whether  they  purchased  goods  of  plaintiffs  in  error 
or  not — to  those  who  registered  their  names  at  their  shoe  store, 
and  to  those,  who,  from  a  distance,  sent  the  return  postage. 
While  it  is  admitted  that  Charles  Linton  purchased  goods  to 
the  amount  of  one  dollar  at  their  store,  and  received  one  of 
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these  eardi,  It  U  admitted  tkat  each  pnrchaae,  or  any  pu^ 
ehaee  of  goods,  was  not  a  condition  upon  whioh  the  card  was 
deliTered. 

The  fact  that  such  cards  or  chances  were  given  away  tc  in- 
duce persons  to  visit  their  store,  with  the  expectation  that 
thej  might  purchase  goods  and  thereby  increase  their  trade» 
is  a  benefit  too  remote  to  constitute  a  consideration  for  the 
chances. 

Persons  holding  these  cards,  although  not  present^  were^ 
'  equally  with  those  visiting  their  store,  entitled  to  draw  the 
prise.  The  element  of  gambling  that  is  necessary  to  oonati- 
tute  this  a  lottery  within  the  purview  of  the  statute,  to  wit^ 
the  paying  of  money  directly  or  indirectly  for  the  chance  of 
drawing  the  piano,  is  lacking,  and  the  transaction  did  not 
constitute  a  violation  of  the  statute. 

The  judgment  of  conviction  is  reversed  and  cause  remanded 
with  directions  to  dismiss  the  proceedings 


LoTTiBT— WaiT  Is.— A»7  lohem*  for  the  diitribiiiloii  of  proper^  bf 
•hanoe  among  pononi  who  hare  paid,  or  afreed  to  pay,  a  Talnable  oqb- 
■idoratioii  for  tha  chance  to  a  lottery:  State  r,  Mmren,  4A  Minn.  5S6;  State  ▼. 
JkmeU,  42  La.  Ann.  1110;  21  Am.  81  Rep.  413,  and  note;  People  r.  BlUoti, 
74  Mich.  264;  16  Am.  8k  Rep.  640^  tmi  note;  TeUowekme  XU  r.  State,  9$ 
Ala.  196;  16  Am.  St.  Rep.  38^  and  extended  note  thoronghly  diecossing  the 
•nbjecl  See  also  Sa//oeik  v.  State^  78  Md.  1;  26  Am.  St  Rep.  669,  andnolib 
•ttd  Long  r.  SUUe^  78  Md.  627;  26  Am.  St.  Rep.  606,  and  note. 

LoiTBBT— What  Is  Nut. — A  rendor  of  medicine  does  not  maintain  a  Id- 
tvy  who  diatribntea  priiea  by  lot  to  partiee  to  whom  he  haa  given  tioketi  al 
▼ariona  ezhibitiona  whiek  entitiea  them  to  a  ehaaoe  fai  the  priae%  bnt  te 
which  they  have  paid  no  Talnable  oonaideration  either  directly  or  indirectlyi 
Tellowtone  JSt  t.  State,  88  Ala.  196;  16  Am.  St.  Rep.  88.  A  aUtnte  which 
prohibit*  any  person  who  sells,  exchanges,  or  disposes  of  any  arttole  of  food 
from  giring  some  other  article  as  a  priM^  preminm»  or  reward,  infriagef 
«pon  the  liberty  of  theieUer»and  to  void:  PeopUw.  GOeam,  lOeN.  Y.889i 
4  Am.  St.  Rep.  466;  £mg  r.  StaU.  74  Md.  6S6;  28  Am.  St  Rep  268. 
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GOKVOB  V.  Peopli. 

r—WsAT  Ik — ^To  ecostitate  »  erinuiAl 
00I7  be  Ml  agreenMnt  to  00-opeiato  to  do  a  oartaia  mt^  baft  Ihsl  Ml 
nnut  also  be  unlawfaL 

Laboevt — CoHBBirr.^ro  CostrrnuTE  LiBCimr  there  in«it  be  m  frMpit 
that  is,  a  taking  of  property  without  4he  eeiiMBt  of  the  owBar^  easfltd 
with  an  uteBt  to  steal  the  propertjao  tdiea;  and  the  oriae  ia  set  om^ 
■dttedy  when,  witk  tha  oouaeat  of  the  owner,  hia  pi  of  ai  if  k  taka^ 
howarer  gnilfcy  may  be  the  taker's  pnrpoaa  and  intent. 

I^xoxsT — ^DsooTiHO  IvTO  CiUMK. —Larceny  is  not  committed  wbaa  prop* 
erty  ia  token  with  the  consent  of  the  owner,  altfaoagh  saeh  aaaaaat  k 
given  for  the  pnrpoaa  ef  daeoying  and  eatrappiag  the  party  aaspaatoi^ 
and  the  lafetor,  when  taking  the  property^  did  net  knew  of  the  lonssal 
which  prevented  the  eriminal  quality  from  attaching  to  the  aet^ 

CbamvAi.  L&w^Rioht  to  I>ioot  Ihto  Cbimb.— Officers  or  detectives  have 
no  right  to  snggest  the  commission  ei  a  erime,  and  inatigato  others  to 
take  part  in  its  aemmiaaioo,  ia  order  to  arrest  them  while  tn.the  aa^ 
although  the  porpoea  may  be  to  oaptora  old  offsndanu  Btuk  eandnot 
on  their  part  ia  not  only  reprehensible  bnt  criminal,  and  will  not  ba 
jnstiiied  or  enconrsged  by  the  courts. 

BrtDKHca  That  a  Wmrns  Hab  on  Oram  Oooasioiib  made  atatamenii 
aimthtf  to  those  to  which  he  hns  taatified  m  iimdmiasibU>  Whai  hohna 
aaid  oat  af  ooiirt»  and  whan  not  under  oath,  cannot  be  reaaived  to  fortify 
hia  testimony, 

iHDiGTMKirr  and  conviction  of  Charles  and  Smmm  Connor, 
and  James  Marshall,  for  a  conspiracy  to  rob. 

Shod6$  and  Carp^rUer^  and  CharUi  HarizeUj  for  the  app^ 
lanta. 

/.  H.  Mawpm^  af  tomey-^Mimd^  amd  John  O.  Taykr^  for  the 

appellees. 

^^  GoDDARD,  J.  We  omit  the  discnsslon  of  many  of  the 
orrors  assigned,  not  because  we  regard  them  as  without 
merit,  but  because  those  considered  are  more  importanty  and 
mie  decisive  of  the  case. 

The  vital  and  important  question  presented  by  the  record 
is,  whether,  under  the  evidence,  any  crime  is  shown  to 
have  been  committed.  The  crime  charged  is  a  conspiracy 
entered  into  by  the  defendants  below,  plaintiffs  in  error  here, 
to  rob  the  Denver  and  Rio  Grande  Railroad  Company.  The 
statute  defines  a  conspiracy  as  follows: 

"  If  any  two  or  more  persons  ....  shall  agree,  conspire, 
or  co-operate  to  do,  or  aid  in  doing,  any  other  unlawful  act,"* 
eta 
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To  consUtote  tho  erime  there  most  be  not  only  an  agree- 
ment to  co*operate  to  do  a  oertain  act,  but  that  aot  moat  be 
unlawfuL  The  unlawful  act  to  be  done  in  purauanoe  of  the 
conspiracy  aa  charged  in  the  indictment  waa  the  commiaaion 
of  a  larceny  in  taking  the  property  of  the  Denver  and  Rio 
Grande  Railroad  Company* 

The  evidence  introduced. on  the  trial  to  auatain  the  fact  of 
confederation  between  the  plaintiffa  in  error  waa  the  teati- 
mony  *^*  of  the  witneaa  Holliday,  alicLS  Ward,  which,  in  ef- 
fect is,  that  he  was  in  the  employ  of  Thiol's  Detective  Agency, 
of  St  Louis,  Missouri,  and  waa  sent  to  Kansas  City  on  a  spe- 
cial m'ibion  to  find  out  if  one  James  Marshall  corresponded 
with  the  police  department  of  Denver,  and  also  to  find  out  if 
he  knew  anything  about  the  First  National  Bank  robbery; 
that  he  met  Marshall,  and  learned  from  him  that  the  chieb 
and  heads  of  the  police  department  in  Denver  were  his  friends, 
and  would  co-operate  with  him,  or  anyone  he  should  intro- 
duce, in  any  unlawful  scheme,  and  upon  obtaining  promise 
of  a  letter  of  introduction  to  them  from  Marshall,  he,  Holli- 
day, returned  to  St.  Louis,  to  report  to  his  superiors  what  he 
had   done;   that  his  superiors  suggested  that  he  devise  a 
scheme  to  rob  an  express  company,  planning  such  robbery 
like  one  that  had  taken  place  in  Missouri.    On  the  ninth  day 
of  A;  ril  he  returned  to  Kansas  City,  and  on  meeting  Marshall 
again,  he  told  him  that  he  had  a  friend  in  New  York,  who  knew 
a  messenger  who  run  out  of  Denver,  and  from  whom  he  could 
get  a  letter  to  such  agent;  that  he  had  written  for  the  letter, 
and  it  would  be  in  Denver  in  a  few  days;  that  Marshall  ez« 
pressed  a  hope  that  it  was  on  the  Denver  and  Rio  Qrande; 
that  he  obtained  the  letter  of  introduction  to  James  Connor, 
and  agreed  with  Marshall  to  let  him  know  where  he  was 
stopping  in  Denver,  and  to  wire  him  before  the  robbery,  so  he 
could  come  on  and  take  part    On  his  arrival  in  Denver,  and 
on  the  12th  of  April,  he  presented  his  letter  of  introduction 
to  James  Connor,  and  stated  to  him  the  same  in  reference  to 
a  letter  to  an  agent;  that  he,  Connor,  expressed  the  hope  that 
it  was  over  the  Denver  and  Rio  Grande;  that  on  the  13th  of 
April  he  met  Farley,  who  was   then  resident  manager  of 
Thiel's  Detective  Agency  in  Denver. 

•*  Told  Parley  I  had  a  talk  with  Connor Up  to  this 

time  I  had  done  what  I  did  from  instructions  from  the  St 
Louis  office.    After  this  I  was  under  instructions  from  Farley. 

*'  Q.  When  did  you  first  discuss  the  plan  of  the  robbery, 
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and  with  whom  did  j0Qflnt  talk  ftboat  the  plan  of  cper»» 
to  roh  thia  road? 
I  think  it  was  with  Mr.  Farlaj  a*  81  and  Cnrtia.    Wa 
diaeoaaed  the  DenTor  and  Rio  Granda  road,  when  I  ioU  Uii 
what  I  had  learned  from  the  defendanta." 

That  a  letter  waa  prepared  in  Mr.  Farlej'a  offloa,  with  the 
consent  of  the  officers  of  the  oompanj,  purporting  to  be  writ- 
ten hj  one  William  8.  Baell  of  New  York,  to  loon,  an  ezpreea 
agent  in  the  employ  of  the  Denver  and  Bio  Grande  Kzpreea 
CSompanj,  introducing  to  him  Mr.  Hollidaj  aa  Joe  Ward; 
that  plana  were  devised  between  HoUiday  and  Connor  to 
carry  oat  the  robbery. 

Mr.  Farley  teatifiM  that  on  the  night  of  the  ISth  of  April, 
after  meeting  HoUiday,  he  saw  Mr.  CKllooly,  treaaorer  of  the 
Denver  and  Bio  Grande  Bailroad  Company,  and  told  him 
what  Holliday  had  said.  And  it  appears  from  the  evidence, 
lioni  that  time  on  the  company  through  ito  officers  not  only 
eonaented  that  their  property  might  be  taken,  bot  coKiperated 
with  the  witness  Holliday,  through  Farley,  in  perfecting  pUna 
by  which  such  taking  might  be  accomplished* 

Mr.  Gillooly  testifies  that:  *^  Holliday  was  in  the  employ  of 
Tbiel's  Agency;  Thiol  waa  in  our  employ.  Whatever  Mr. 
Holliday  did  was  being  done  with  the  fall  knowledge  and 
eonsent  of  the  company.  This  scheme  waa  being  worked  lor 
nearly  a  month.*' 

To  constitute  the  crime  of  larceny  at  common  law  there 
must  be  a  trespass,  that  is,  a  taking  of  property  withoot  the 
eonsent  of  the  owner,  coupled  with  an  intei..  to  steal  the 
property  so  taken.  It  is  therefore  evident  that  the  crime  ia 
not  committed  when  with  the  consent  of  the  owner  hia  pro|^ 
erty  ia  taken,  however  guilty  may  be  the  taker's  purpose  and 
intent.  This  is  the  accepted  doctrine  aa  laid  down  by  the 
various  text-writers  on  criminal  law. 

Mr.  Bishop,  discussing  this  principle  in  tiie  fifth  edition  of 
his  work  on  criminal  law,  section  262,  says: 

*'  The  cases  of  greatest  difficulty  are  those  in  which  one, 
suspecting  crime  in  another,  lays  a  plan  to  entrap  him;  con- 
sequently, *^^  even  if  there  is  a  consent,  it  is  not  within  the 
knowledge  of  him  who  does  the  act.  Here  we  see,  from 
principles  already  discussed,  that,  supposing  the  consent 
really  to  exist,  and  the  case  to  be  one  in  which,  on  general 
doctrines,  the  consent  will  take  away  the  criminal  quality  of 
the  act»  there  is  no  legal  crime  committed,  though  the  doer 
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of  tlM  Mi  HA  noi  know  of  tbo  oxioleooa  of  the  cifcomiitmiqo 
which  prevented  the  criminal  qnalitj  from  attaching ":  S 
Arohbold'a  Criminal  Practice  and  Pleading,  1 181;  2  Bnaadl  on 
Crimes,  190;  8  ChiUj's  Criminal  Law,  925;  1  Wharton'^ 
Criminal  Law,  sec.  914 

To  the  same  effect  is  the  uniform  current  of  the  decisiona. 
Ln  the  case  of  Retina  y.  Johnton^  1  Car.  A  M.  21S^  41  Bng. 
C.  L.  R.  123,  it  was  held  that  where  a  servant  pretended  to 
concur  with  two  persons  who  proposed  to  rob  his  masler'a 
house,  and  acting  under  the  adrice  of  the  police  he  opened 
the  door  for  them  to  enter,  that  there  could  be  no  cooviction 
of  burglary. 

Of  the  same  purport  is  the  case  of  AUem  t.  SiaUj  40  Ala. 
834,  91  Am.  Dec.  477,  wherein  it  is  said:  ''Where  the  proof 
showed  that  the  prisoner  proposed  to  a  senrant  a  plan  for  rob- 
bing his  employer's  office  by  night;  that  the  aenrant  discloaed 
the  plan  to  his  employer,  by  whom  it  was  communicated  to 
the  police;  that  the  master,  acting  under  the  instruction  of  the 
police,  furnished  the  servant  with  the  keys  of  his  office  on  tbo 
appointed  night;  that  the  serrant  and  the  prisoner  went 
together  to  the  office,  where  the  servant  opened  the  door  with 
the  key  and  they  both  entered  through  the  door,  and  w6re 
arrested  in  the  house  by  the  police,  held,  that  there  could  bo 
no  conviction  of  burglary." 

In  the  case  of  Speiden  v.  Siaie^  8  Tex.  App.  168, 80  Am.  Bepw 
126,  the  defendant  was  indicted  for  burglary  by  breaking  into 
a  bank  with  intent  to  commit  the  theft    The  coort  say: 

*^  In  the  case  at  bar  the  detectives  cannot  be  considered  in  any 
other  light  than  as  the  servants  and  agents  of  the  banken^ 
Adams  and  Leonard.  They,  the  detectives,  had  the  legal 
occupancy  and  control  of  the  bank;  two  of  them  made  ar* 
rangements  with  defendant  to  enter  it;  and  defendant,  when 
*^^  arrested,  had  entered  the  bank  at  the  solicitation  of  those 
detectives,  who  were  rightfully  in  possession,  with  the  consent 
of  the  owners.  This  cannot  be  burglary  in  contemplation  of 
law,  however  much  the  defendant  was  guilty  in  purpose  and 
intent" 

In  Dodge  v.  Brittain^  Meigs,  84,  it  is  said:  '*  Receiving  goods* 
with  the  owner's  consent,  from  his  servant,  is  not  larceny,  it 
being  of  the  essence  of  the  offense  that  the  goods  be  taken 
against  the  will  of  the  owner,  intfito  domino** 

Of  the  same  purport  are  Kemp  v.  Staie^  11  Humph.  820; 
8iate  v.  Chambers,  6  Ala.  855;  Zink  v.  People,  77  N.  Y.  114; 
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n  Am.  Rep.  589;  TJhiUd  8iaie9  t.  WkiUier^  6  Dm.  85;  Sloii 
▼.  CamngUnif  2  Bail.  569,  and  Dnmeroaa  other  meet  that  mi^A 
b»  cited. 

CoQDBel  tat  the  people  ooooede  the  eoondnees  of  the  do^ 
trine  as  aboye  annoanced,  but  seek  to  escape  its  apfdicatioa 
upon  tlie  ground  that  the  plaintiffs  in  error  were  not  i»ose- 
ented  for  stealing  from  the  railwaj  company,  and  therefoDS 
the  attitude  of  Uie  coropanj  made  no  difference.  In  other 
worda,  it  is  contended  that  the  conspiracj  to  do  ao  act 
tatee  a  crime,  although  the  act  to  accomplish  which  the 
■piracy  is  formed  would  not  be  unlawful  if  committed.  To 
state  the  propofiiticMi  is  to  refute  it. 

We  think  the  law  applicable  to  this  caae  is  dearlj  and  eo^ 
rectly  stated.  In  the  case  of  Johtuon  t.  States  8  Tex.  Appw 
698,  the  court  say: 

"'  The  fact  of  such  conepiracj  once  being  established,  the 
sabeeqnent  consent  of  the  owner  (or  those  acting  fior  Um)  fw 
the  conspirators  to  enter  the  building  will  not  affect  their  guill 
in  the  least,  unless  the  evidence  shows  that  Higgins  and  (Sar- 
wood,  or  the  detective  employed  by  them,  su|^ested  theoffenee, 
or  in  some  way  created  the  original  intent  or  agreement  to 
commit  the  offense  as  charged.'' 

In  the  case  of  Saunden  ▼.  People^  88  Ifich.  218^  the  de> 
fendant  was  convicted  of  breaking  and  entering  by  night  a 
courtroom,  and  feloniously  taking  therefrom  certain  bonda 
STs  ffj^^  defendant  Saunders  was  a  lawyer,  and  it  was  shown 
in  evidence  that  he  asked  Webb,  a  policeman,  to  leave  the  door 
of  the  courtroom  unlocked  in  order  that  he  might  get  the 
bonds;  and  that  Webb,  after  consulUog  with  his  superior  of* 
ficer,  consented,  and  then  lay  in  wait,  and  caught  one  Moylao 
removing  the  papers.  The  supreme  court  of  Michigan,  com. 
posed  of  Judges  CampbeU,  Cooley,  Marston,  and  Graves,  re- 
versed the  conviction,  and  severely  denounced  the  conduct  of 
the  officers  in  conniving  with  persons  suspected  of  criminal 
designs  for  the  purpose  of  arresting  them  in  the  commission  of 
the  offense. 

Judge  Marston,  concurring  in  a  separate  opinion,  pages 
221  and  222,  says:  **The  course  pursued  by  the  officers  in 
this  case  was  utterly  indefensible.  Where  a  person  contem* 
plating  the  commission  of  an  offense  approaches  an  officer  of 
the  law,  and  asks  his  assistance,  it  would  seem  to  be  the  do^ 
of  the  latter,  according  to  the  plainest  principles  of  duty  and 
justice,  to  decline  to  render  such  assistance,  and  to  take  such 
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steps  M  woald  be  likely  to  prevent  the  comniission  of  the 
offense,  and  tend  to  the  eleyatioQ  and  improTement  of  the 
would-be  orimiDaly  rather  than  to  his  farther  debasement. 
Some  ooorts  have  gone  a  great  way  in  giving  enoonragement 
to  detectives  in  some  very  questionable  methods  adopted  by 
them  to  discover  the  guilt  of  criminals;  but  they  have  not 
yet  gone  so  far,  and  I  trrst  never  will,  as  to  lend  aid  or 
encouragement  to  officers  who  may,  under  a  mistaken  aenae 
of  duty,  encourage  and  assist  parties  to  commit  crime,  in 
order  that  they  may  arrest  and  have  them  punished  for  so 
doing.     The  mere  fact  th^t  the  person  contemplating  the 
conimission  of  a  crime  is  supposed  to  be  an  old  offender  can 
be  no  excuse,  much  less  a  justification,  for  the  course  adopted 
and  pursued  in  this  case." 

Campbell,  C.  J.,  also  concurring,  at  page  228»  said:  ''As- 
suming that  there  is  not  in  the  record  full  evidence  of  such 
an  invitation  to  enter  the  clerk's  office  as  would  conclusively 
*^  show  there  was  no  breaking,  the  encouragement  of  crimi* 
nals  to  induce  them  to  commit  crimes  in  order  to  get  up  a 
prosecution  against  them  is  scandalous  and  reprehensible.'* 

We  feel  warranted  in  quoting  thus  fully  from  these  opin- 
ions, because  the  views  therein  expressed  are  specially  perti- 
nent to  the  facts  in  this  case,  and  because  of  the  universally 
recognised  learning  and  ability  of  the  eminent  jurists  wlio 
announced  them. 

In  the  case  under  consideration,  the  only  evidence  of  the 
inception  of  the  scheme  to  rob  the  express  company  is  that  of 
Holliday,  who  states  that  it  was  instigated  by  his  superiors 
at  St.  Louis,  and  by  him  suggested  to  the  plaintiffs  in  error. 
It  further  appears  that  before  the  consummation  of  the  con* 
spiracy  the  officers  of  the  express  company  were  informed  of 
and  consented  to  the  scheme.  Hence,  under  the  foregoing 
authorities  the  prosecution  cannot  be  sustained. 

We  do  not  wish  to  be  understood  as  intimating  that  the 
services  of  a  detective  cannot  be  legitimately  employed  in 
the  discovery  of  the  perpetrators  of  a  crime  that  has  been  or 
is  being  committed,  but  we  do  say  that  when  in  their  seal,  or 
under  a  mistaken  sense  of  duty,  detectives  suggest  the  com- 
mission of  a  crime  and  instigate  others  to  take  part  in  ita 
commission  in  order  to  arrest  them  while  in  the  act,  although 
the  purpose  may  be  to  capture  old  offenders,  their  conduct 
is  not  only  reprehensible,  but  criminal,  and  ought  to  be  re- 
buked rather  than  encouraged  by  the  courts.    And,  accept- 
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ing  the  Tersion  of  the  witness  Hollidaj  as  true,  it  shows  m 
state  of  facts  that  can  have  no  place  in  the  decent  adminis* 
tration  of  justice. 

The  witnesses  Farley  and  Newcome  were  permitted,  orer 
objection,  to  testify  to  statements  made  to  them  by  the  wit* 
nesB  HoUiday,  not  made  in  the  presence  of  plaintiffs  in  error 
or  either  of  them.  This  was  hearsay  evidence  and  clearly 
inadmissible. 

Coansel  for  the  people  attempts  to  justify  the  admission  of 
this  testimony  upon  the  ground  that  the  testimony.of  Holli- 
day  was  attacked  on  cross-examination  and  his  credibility 
*^^  questioned,  and  therefore  the  people  had  a  right  to  cop- 
roborate  him  in  this  manner,  asserting  that  such  procedure 
was  in  conformity  to  well-established  authorities.  No  author 
Hy  is  cited,  and  upon  a  full  and  careful  research  we  feel  safe 
in  asserting  that  no  authority  can  be  found  that  will  sanction 
the  admission  of  this  evidence.  In  the  language  of  BuUer,  J., 
King  v.  Parker^  8  Doug.  242,  *'It  is  now  settled  that  what  a 
witness  said,  not  upon  oath,  would  not  be  admissible  to  con- 
firm what  he  said  upon  oath/' 

Greenleaf  in  his  work  on  Evidence,  volume  1,  section  469, 
says:  '*But  evidence  that  he  has,  on  other  occasions,  made 
statements  similar  to  what  he  has  testified  in  the  cause,  is 
not  admissible." 

In  Bobb  V.  HaeUey^  28  Wend.  60,  Bronson,  J.,  in  a  very  ex- 
haustive  opinion  on  this  subject,  says:  '*  But  as  a  general, 
and  almost  universal,  rule,  evidence  of  what  the  witness  has 
said  out  of  court  cannot  be  received  to  fortify  his  testimony. 
It  violates  a  first  principle  in  the  law  of  evidence  to  allow  a 
party  to  be  affected,  either  in  his  person  or  his  property,  by 
the  declarations  of  a  witness  made  without  oath.  And,  be- 
sides, it  can  be  no  confirmation  of  what  the  witness  has  said 
on  oath,  to  show  that  he  has  made  similar  declarations  when 
under  no  such  solemn  obligation  to  speak  the  truth.  It  is  no 
answer  to  say,  that  such  evidence  will  not  be  likely  to  gain 
credit,  and  consequently  will  do  no  harm.  Evidence  should 
never  be  given  to  a  jury  which  they  are  not  at  liberty  to 
believe." 

The  only  exception  to  this  rule  as  stated  by  Oreenleaf  in 
the  section  above  cited  is:  ^  Where  a  design  to  misrepresent 
la  charged  upon  the  witness  in  consequence  of  his  relation  to 
the  party  or  the  cause,  in  which  case  it  seems  it  may  be 
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proper  to  show  that  ho  made  a  rimflar  atatemeut  baffatv  tbat 

lelation  existed.'* 

At  the  time  of  the  admiseion  of  the  testimooythe  plaiptiilb 
in  error  had  made  no  attempt  to  impeach  the  witness  Holli- 
daj;  nor  did  they  at  any  time  do  more  than  to  deny  hia  *" 
BtatementSy  when  on  the  stand  as  witnesses  in  their  own  be- 
half. 

The  witnesses  Farley  and  Newcome  testified  that  they  had 
no  personal  knowledge  of  the  facts  stated  by  Holliday,  and 
were  simply  repeating  the  story  told  by  him.  The  harmlal- 
ness  of  this  can  be  readily  seen.  The  witness  Farley  was  at 
the  time  holding  an  important  official  position;  he  was  a 
respectable  citizen  and  possessed  the  confidence  of  the  com- 
munity, and  the  repetition  by  him  of  HoUiday's  story  might 
give  it  a  weight  and  credibility  greater  than  would  hav« 
attached  to  it  when  told  alone  by  HoUiday. 

However  this  may  be,  the  admission  of  this  testimony  was 
so  violative  of  every  rule  of  evidence  that  in  itself  it  woold 
compel  a  reversal  of  the  case,  and  it  becomes  unnecessary  to 
notice  the  further  objections  so  fully  argued  by  oounseJL 
For  the  reasons  given  the  judgment  will  be  reversed* 


CoNSFniAOT — What  la — A  ooDapiney  Is  a  ooinUfaiatioii  of  two  or 
persons  by  some  oonoertod  action  to  oeoomplish  soma  orimiiial  or  imlawfal 
purpose  by  oriminal  or  nnlawfol  means:  Spin  t.  People,  122  lU.  1;  S  Am. 
St  Eep.  320,  and  extended  note;  8taU  t.  Setter,  67  Conn.  461;  14  Am.  St. 
Rep.  121,  and  note;  Sparki  ▼.  OomnumweaUh,  80  Ky.  644. 

Lakoxkt — Ck>N8Birr  ov  Owhbh. — Consent  to  the  oommiBBion  of  a  orimi^ 
whioh  will  relieve  the  aot  of  its  oriminal  ehsfaoter  is  something  diffiBranl 
from  mere  passive  snbmission  without  any  proTions  understanding  with  tha 
eriminal:  People  r.  Hanaelman,  76  CaL  460;  9  Am.  St.  Rep.  238^  and  note. 
Where  the  owner  of  a  bailding  has  previous  notice  that  it  Is  to  be  bnrglar- 
iaed  and  makes  no  effort  to  prevent  the  erime,  but  takes  steps  to  aaenre  tha 
burglar,  the  letter's  liability  is  not  thereby  ohanged:  Tkompetm  v.  Statt^  18 
Ind.  386;  81  Am.  Dea  854,  and  extended  note;  SiaU  v.  ffn^f,  22  Kebw  481; 
note  to  Siaie  v.  ffohn£9,  67  Am.  Dea  271. 

Cbihimal  Law— Diootimo  Ijito  Citim:  See  the  extended  notee  to  tfaa 
following  oases:  Peopk  v.  Mkharde,  2  Am.  St.  Rep.  887;  Thompmm  v.  AoK 
81  Am.  Deo.  366.  Though  one  assists  in  the  commission  of  what  he  bdieves 
to  be  a  crime,  yet  if  the  person  whom  he  so  aniats  has  no  snch  intent  and 
is  merely  seeking  to  give  others  an  opportunity  to  catch  his  assistant  while 
committing  the  crime,  such  assistant  is  not  guilty,  unless  in  the  assistance 
whioh  he  rendered,  he  committed  every  overt  act  necessary  to  constitnte  the 
particalar  crime:  SiaU  v.  Hayes,  106  Mo.  76;  24  Am.  St  Rep.  860;  Speidm 
V.  SiaU,  8  Tex.  App.  166;  30  Am.  Rep.  126,  and  extended  note.  One  who 
has  taken  active  measures  to  induce  another  to  enter  his  pvsmisCs  and  take 
his  property  cannot  treat  the  taking  as  a  crime:  People  v.  MtOofd,  76  Mioh. 
200.    Where  the  defendant  proposed  to  a  servant  that  they  should  rob  the 
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«aica  of  tto  Uiter^  amployoi;  aad  «^  MrvMl  oouraaleiilid  lUi  b^  ft»lik 
OBplciyar,  who  InfonMd  tba  polioc»  Mud  whMo  iho  emplo j«r,  Mtiaf  oodtr  tb« 
■dTioo  of  the  poliofl^  famished  the  ■enrant  with  a  key  to  his  oAos  hj  — nn 
of  vhidi  oo  ao  appointed  night  the  serrant  opened  the  offiee  door  and  lo^ 
COthor  with  the  def endnnt  enttted  the  room,  where  thej  were  an 
doleodoaft  »  not  gnUty  of  hvglary:  Jfltai  t.  Aali^  dO  Ak.  SMi  91 
477*  and  eztMdod  aotsb 
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r— YoED  AaBsmar  as  to  OoMMianoiraL— Aa  agrsemsat 
estate  agents  by  which  each  is  to  share  in  oomiiiissions  paid  hy  their 
prineipa]%  oontingent  upon  the  sale  or  ezchsoge  of  the  letter's  property, 
is  opposed  to  pnblio  policy  and  Toid,  eren  thoo^  a  prioe  is  ized  by  the 
prineipels  upon  their  respeetiTS  properties. 

▲bxvcjt— Duty  of  Aawn  «o  PaiNCiPAU^Upon  an  sxdiangs  of  property, 
each  principal  is  entitled  to  the  benefit  of  the  nnbiaeed  Jndgmsat  of  Us 
aigent  as  to  the  Tslae  to  be  placed  npon  the  other's  property,  and  to  a 
roasonable  eflBDrt  on  the  part  of  snob  agent  to  obtain  a  rsdnetaon  of  the 
valne  to  be  allowed  therefor  in  the  exchange*  The  agents  cannot  ael 
Id  eaoh  other's  interest  and  antagonistic  to  the  intereete  of  their  princi* 
pals  by  sharing  oomnaissions  recsirsd  npon  the  completioa  of  ik%  ez- 
efaangei 

bunAi.  Goimuon— EnaBCSiairr.--A  olain  fonnded  npon  and  recore^ 
sUilo  only  throni^  and  by  Tirtne  of  aa  iDe^  eoatiaot  will  not  be  ea* 
foroed. 

AcTRMr  to  recover  a  oommisgion  leceived  bj  defendant  on 
aocoant  of  an  exchange  of  real  eetate.  Plaintiff  wag  the  agent 
of  one  Jones  and  defendant  was  the  agent  of  one  Nix  in  a 
transaction  inTolving  the  exchange  of  real  property  belonging 
to  their  respectiTe  principala  Bach  agents  agreed  with  eaoh 
other  that  in  the  event  of  their  effecting  such  exchange  and 
in  consideration  of  that  fact  and  other  considerations  meo« 
tionedy  they  would  each  pay  to  the  other,  when  eollectedy  one* 
half  of  all  commissions  paid  to  them  by  their  respectife 
principals.    Judgment  fiv  {daintiff,  and  defendant  appealed. 

D.  V.  BumB,  F.  O.  Chudy,  0.  M.  OamrbM,  and  /.  0.  Jlshi^ 
fv  tlie  appellant. 

Long^  Johnson^  and  Oivenf  for  the  appellee^ 

^^  GoiM>ARO,  J.  This  record  presents  b«t  one  qosstloii 
that  we  can  properly  ^^  consider^  and  one  that  was  fiilly 
and  fairiy  presented  in  the  court  below  by  the  demorrer,  the 
answer  and  the  objection  to  the  admission  of  any  testimony 
nnder  the  ooMplsiBty  and  that  is,  whether  the  oempiaini  states 
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a  caase  of  aoUon:  This  is  to  be  determined  by  the  validity  or 
invalidity  of  the  agreement  as  therein  stated,  upon  which  ap- 
pellee predicates  his  right  to  recover.    In  oar  judgment  this 
agreement  comes  clearly  within  thai  class  of  contracts  that 
are  inhibited  by  pablic  policy,  and  consequently  void.     By 
its  terms  each  agent  was  to  share  in  the  commissions  paid  by 
both  principals.    The  compensation  to  be  jointly  shared  was 
contingent  upon  the  consummation  of  the  trade  or  sale;  and 
this  would  have  a  tendency  to  induce  them  to  disregard,  if 
not  to  sacrifice,  the  interests  of  their  principals,  if  necessary 
to  effect  that  result.    The  fact  that  a  sale  price  was  fixed  by 
the  principals  upon  their  respective  properties  does  not  answer 
this  objection.     Each  was  entitled  to  the  benefit  of  the  an- 
biased  judgment  of  his  agent  as  to  the  value  to  be  placed 
upon  the  other's  property,  and  to  a  reasonable  effort  on  the 
part  of  such  agent  to  obtain  a  reduction  of  the  value  to  be 
allowed  therefor  in  the  exchange.    Their  pecuniary  interest 
might  have  prevented  such  disinterested  action  on  the  part  of 
these  agents;  and  it  appearing  from  the  allegations  of  the 
complaint  that  they  ''  did  effect  the  trade  or  sale  of  the  prop- 
erty as  between  their  respective  principals,"  the  transaction 
is  as  objectionable  as  those  universally  condemned,  wherein 
one  agent  acte  for  both  principals  without  their  knowledge  or 
consent.     This  objection  is  not  answered  by  the  claim  that 
the  eviderice  as  introduced  shows  a  transaction  different  from 
that  pleaded,  that  their  principals  negotiated  the  trade  b^ 
tween  themselves,  and  that  in  fact  plaintiff  and  defendant 
acted  only  as  middlemen  in  bringing  Nix  and  Jones  together. 
Such  evidence  was  not  inadmissible  merely  because  variant 
from  the  allegations  of  the  complaint,  but  because  of  the 
fundamental  vice  in  the  complaint  iteelf  in  not  stating  a 
cause  of  action  susceptible  of  proof,  or  one  that  would  justify 
the  admission  of  any  testimony  or  uphold  any  judgment. 

^'®  The  contention  of  appellee's  counsel,  that  the  trans- 
action being  completed  and  money  paid,  the  appellant  can* 
not  avail  himself  of  the  illegality  of  the  contract  to  retain  it, 
cannot  be  sustained.  The  cases  relied  on  as  upholding  the 
doctrine  that  when  profits  are  realized  through  an  illegal 
transaction  and  received  by  one  of  the  joint  owners,  they 
cannot  be  retained  by  him  by  reason  of  the  illegality  of  the 
transactions  through  which  they  are  derived,  are  dearly  dis* 
tinguishable  from  the  case  at  bar.  In  this  case  appellee 
asserte  a  claim  against  appellant  founded  upon  and  recover" 
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able  only  through  and  by  yirtoo  of  an  illegal  agreement  It 
is  therefore  an  action  to  enforce  an  illegal  executory  contract 
The  well-established  rule  in  such  case  is  as  expressed  in 
LouUviUe  etc.  Ry.  Co.  ▼.  Buek^  116  Ind.  666,  9  Am.  St  Rep. 
883. 

^It  is  quite  true  that  a  plaintiff  will  in  no  case  be  permitted 
to  recover  when  it  is  necessary  for  him  to  prove  his  own  illegal 
act  or  contract  as  a  part  of  his  cause  of  action,  or  when  an 
essential  element  of  his  cause  of  action  is  his  own  violation 
of  law.^' 

Our  conclusion  on  this  question  renders  a  notice  of  the  other 
errors  assigned  unnecessary.  The  judgment  therefore  will  be 
reversed  for  the  reasons  above  given. 

AoBHCT— Aom^s  DuTT  io  PuHoiPAU— Thii  qvastkm  Is  dbooMed  ia 
th«  notes  to  the  foUowing  oases:  PoUerU  Appeal,  7  Am.  8k  Rep.  279;  TyUr 
V.  Sanbom,  16  Am.  St  Rep.  104;  WhUer  r.  McMiUan.  22  Am.  St  Rep.  249| 
Simtter  ▼.  Slnlu,  44  Am.  Dea  780;  and  espeoially  the  note  to  WaXhsr  v.  Oe- 
food,  93  Am.  Deo.  174. 

Illmal  OoirraAcn — ENfOBOBMBirr. — ^An  iUegal  oootraot  Is  aheolntelj 
Yoid  both  at  Uw  and  in  eqnity.  It  oroates  no  obligation  between  the  par- 
ties, and  oannot  form  the  basis  of  judicial  prooeedings:  Santa  Clara  Ue» 
Lmnber  Co,  t.  Hayu,  76  Oal.  887;  9  Am.  St  Rep.  211,  and  note;  Taltam  ¥• 
Xefty,  25  Ark.  209;  94  Am.  Deo.  717,  and  note;  SehmM  ▼.  Barher.  17  La. 
Ann.  261;  87  Am.  Dee.  027,  and  note;  WM  ▼.  Fulehire,  8  Ired.  480;  40  Am. 
Dee.  419,  and  note;  ilntoms  t.  SmUh^  40  La.  Ann.  060.  See  the  extended 
notei  to  8eidMbmdm"t.  Ckarlm^  8  Am.  Deo.  691;  Traqf  v.  Tokmagt^  67  Am. 
Deal08L 
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UvDiBfrAKnro— AuTHORrnr  to  Fn.L  Blanks  ih— Estoppbl.— A  saretjr  whs 
signs  an  inoomplete  undertaking  and  places  it  in  the  hands  of  another 
to  nse  for  a  particular  purpose,  and  with  ostensible  authority  to  fill  ia 
any  needed  matter  to  make  it  effectire,  is  estopped  from  eontroYerting 
Hs  Talidity  to  the  prejudice  of  the  obligee,  after  it  is  accepted  by  him  ia 
its  completed  form,  without  negligence  on  his  part^ 

UjrsssTAimo. — AuTHOBrrr  to  Complbts  mm  Uhdsbtaxiho,  bt  Fhxiire 
Blanks  Thkrsin  after  the  obligors  hsTc  signed  it^  may  be  implied. 

UssiBTAKiiia — ^Blanks  in~Liabilitt  of  Obligob.— Sureties  who  sign  an 
undertaking  in  blank  are  bouad  to  know  its  contents,  and  that  ths 
blanks  must  be  filled  to  make  it  accomplish  the  pnrpoee  for  which  it  is 
Intended.  They  oannot  erade  liability  after  it  has  been  oompleted  bj 
filling  such  blanks,  by  pleading  a  want  of  such  knowledge,  unless  pro* 
▼anted  from  reading  it  by  some  trick  or  artifice  of  the  obligee. 
Am.  8b.  Rnr..  Vol.  ZXXVL-2» 
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AonoR  on  an  undertaking  in  attachment^  rigned  in  blank 
by  B.  P.  Brasher  as  principal,  and  by  P.  P.  Bagan  and  G.  W. 
Brown  as  sureties,  and  acknowledged  by  them  before  B.  A. 
Clark,  a  notary  public,  and  attorney  for  Brasher.  Said  sure* 
ties  contend  that  Clark  had  no  authority  from  them,  express 
or  implied,  to  fill  the  blanks  in  the  undertaking.  The  follow- 
ing instruction  was  given  by  the  trial  court:  *'And  they  [the 
defendants]  say  there  was  nothing  said  about  anyone  filling 
out  the  instrument,  and  there  was  no  authority  giyen  anyone 
to  fill  out  that  instrument  or  insert  anything  else  in  there  but 
what  was  found  above  their  signature.  If  you  should  find 
that  to  be  true,  and  that  there  was  no  express  authority  given 
to  Clark  to  fill  in  the  blanks  in  that  bond,  or  if  you  should 
find  that  these  two  sureties  did  not  know  that  there  were 
blanks  in  the  bond — that  they  thought  it  was  a  complete  in- 
strument as  they  had  signed  it — ^then  you  must  find  for  the 
defendants.  I  do  not  think  there  is  sufficient  evidence  in 
this  case  for  me  to  instruct  you  under  any  consideration  that 
there  could  be  any  implied  authority  in  Clark  to  fill  out  the 
bond.''    Judgment  for  the  defendants,  and  plaintifis  appealed. 

Charle$  M.  CampbeU^  for  the  appellants. 
E.  W,  Waybright^  for  the  appellees. 

^^  QoDDAJiD,  J.  The  only  question  for  our  determinatioD 
is  presented  by  the  assignment  of  error,  predicated  upon  the 
giving  of  the  instruction  above  quoted. 

Counsel  for  the  respective  parties  have  devoted  most  of 
their  briefs  and  argument  to  the  discussion  of  the  question  of 
the  adequacy  of  an  oral  authorization  to  confer  the  power 
A^v  to  fill  blanks  in  a  sealed  instrument  after  the  same  is 
signed  and  before  delivery.  The  pertinency  of  this  contention 
to  this  case  is  not  readily  discernible,  since  the  instrument 
sued  on  is  not  a  sealed  instrument,  but  is  a  paiol  eontraot, 
and  of  a  class  to  which  the  strict  and  technical  doctrine  re- 
lied on  by  counsel  for  appellees  is  not  applicable.  The  court 
below  tried  the  case  upon  the  theory  that  suoh  authority  could 
be  conferred  orally,  and  admitted  evidence  upon  ttie  Question 
whether  oral  authority  was  given  to  Clark  Vf  Bgan  and 
Brown  to  fill  the  blanks  with  the  description  and  value  of 
the  property  attached;  and  submitted  to  the  jiuy  as  the  fact 
apon  which  a  recovery  depended,  whether  such  authority  was 
expressly  given;  hence  the  pertinent  inquiry  in ,  Was  it  error 
to  take  from  the  jury  the  consideration  aiid  ^  ^Minion  of  the 
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qvestion  whether,  under  all  the  facte  and  etroumetaneee  a^ 
tending  the  signing  and  delivery  of  the  paper  to  Clark  in  iti 
then  condition,  the  anthority  to  fill  the  blanks  therein  waa 
conferred  npon  him  by  implication? 

In  the  case  of  South  Bertriek  ▼.  HurUreu^  68  Me.  89,  87  Am. 
Dec  635y  Kent,  J.,  in  discusging  an  instraction  embodying  in 
Bubstance  the  law  applicable  to  this  oaae,  said: 

'*  We  think  that  when  a  party  signs  a  bond  and  delivers 
it  to  another,  not  stipulating  or  expecting  that  the  paper  will 
be  returned  or  afterwards  exhibited  to  him,  but  be  delivered 
to  the  obligee  when  perfected,  and  when  he  so  delivers  it 
there  are  blanks  in  it  to  be  filled  up  before  it  can  be  perfected, 
and  he  knows  the  fact,  those  blanks  may  be  filled  out  without 
any  further  knowledge  or  assent  on  his  part" 

And  also  on  page  96,  ''It  is  after  all  a  mere  question  of 
assent  Now,  consent  may  be  implied  as  well  as  expressed, 
and  when  fairly  and  legally  inferred  it  is  actual  and  effective 
consent,  as  much  so  as  when  direct  authority  is  shown  by 
parol." 

The  supreme  court  of  the  United  States  has  announced 
the  same  principle  in  several  cases,  notably  that  of  Drury  v. 
Fo$ter,  2  Wall.  24.    Therein  the  court  say: 

"  We  agree  that  by  signing,  and  acknowledging  the  deed 
*^  in  blank,  and  delivering  the  same  to  an  agent,  with  an 
express  or  implied  authority  to  fill  up  the  blank  and  perfect 
the  conveyance — ^its  validity  could  not  well  be  controverted." 

In  the  case  of  State  v.  Young^  28  Minn.  651,  the  court  in 
discussing  the  implied  authority  of  the  board  of  county  com« 
missioners  to  fill  the  penalty  in  an  official  bond,  no  expresa 
authority  being  given,  says: 

''  Such  authority  may  be  implied  from  circumstances.  It 
may  be  implied  from  the  facts  proved,  when  these  facts  all 
taken  together  and  fairly  considered  justify  the  inference." 
See,  also,  WhiU  v.  Drtggan,  140  Mass.  18;  64  Am.  Rep.  437; 
Smith  v.*  CrookeTy  6  Mass.  638;  Bank  of  Commonwealth  v. 
McGhord,  4  Dana,  191;  29  Am.  Dec.  398;  McCormick  v.  Bay 
City,  23  Mich.  457;  Bartlett  v.  Board  of  Education,  69  IlL 
864;  City  of  Chicago  v.  Gage,  96  111.  593;  36  Am.  Rep.  182. 

Numerous  other  cases  might  be  cited  in  support  of  the  rule 
that  authority  to  fill  blanks  in  such  an  instrument  may  be 
implied,  and  that  when  fairly  inferable  from  the  conduct  of 
the  parties,  and  circumstances  eurronnding  the  transaction, 
is  as  efiectually  given  as  if  expressly  conferred.    Many  of 


808  Pauloioi  v.  Brabhsb.  [OoL 

theae  deoirionfl  are  put  upon  the  doctrine  of  estoppel  in  paii^ 
oetensible  authority  being  the  equivalent  of  actual  authority. 
It  certainly  is  consonant  with  justice  and  fairness  that  when 
a  person  as  a  surety  signs  an  incomplete  undertaking,  and 
places  the  same  in  the  hands  of  another  to  use  for  a  particu- 
lar purpose,  and  with  ostensible  authority  to  fill  in  any  needed 
matter  to  make  the  same  effective,  and  the  same  is  accepted 
in  its  completed  form  by  the  obligee  without  negligence  on 
his  part,  that  such  surety  ought  to  be  estopped  from  contro* 
verting  its  validity  to  the  prejudice  of  such  obligee;  and  we 
think  that  the  facts  in  this  case  most  strongly  invoke  the 
application  of  this  rule.  The  blank,  as  presented  to  Egan 
and  Brown  for  their  signature,  contained  a  printed  condition 
that  fully  advised  them  of  the  extent  of  the  obligation  they 
were  assuming:  the  insertion  of  the  penalty  did  not  affect  the 
extent  of  such  obligation.  The  printed  recitals  in  the  paper  as 
presented  were  to  the  effect  that  certain  property  of  their 
principal  had  been  attached,  and  the  condition,  and  essential 
*M  portion  of  the  contract,  in  terms  provided  that  in  consid- 
oration  of  the  releasing  of  said  property  they  undertook  and 
promised  that  if  judgment  was  obtained  in  the  attachment 
suit,  and  the  attachment  sustained,  that  on  demand  they 
would  redeliver  such  property,  and  in  default  of  delivery  they 
would  pay  the  full  value  of  the  property  so  released.  They  were 
bound  to  know  the  contents  of  the  paper  they  signed,  and  can- 
not evade  liability  by  pleading  want  of  such  knowledge.  To 
avail  themselves  of  such  a  defense  it  must  appear  that  they 
were  prevented  from  reading  the  paper  by  some  trick  or  artifice 
of  the  obligee:  Johnston  v.  PatterBon^  114  Pa.  St.  898.  They 
were  also  bound  to  know  whether  there  were  blanks  that  must 
be  filled  to  accomplish  the  purpose  for  which  such  undertak- 
ing was  intended.  They  are  presumed  to  have  known  the 
law,  and  knew  that  to  accomplish  the  purpose  of  their  prin- 
cipal it  was  necessary  for  him  to  procure  an  undertaking  in 
compliance  with  the  statute.  With  this  knowledge  they 
signed  the  undertaking  and  placed  in  his  agent's  hands,  as 
we  have  seen,  with  implied  authority  to  fill  the  blanks,  and 
otherwise  perfect  it  for  the  purpose  of  releasing  the  attached 
property.  Counsel  for  appellees  place  stress  upon  the  fact 
that  Clark,  the  attorney  of  Brasher,  made  the  addition,  and 
that  the  appellees,  by  delivering  the  bond  to  him  when  signed, 
conferred  no  authority  upon  him  to  do  so.    This  claim  is  not 
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tenable.    Ha  was  their  agent  ae  veil  ae  the 
prindpal:  fPiOu  ▼.  StMn,  80  Ga.  868. 

We  think  the  coort  erred  in  gmag  the 
plained  o£    The  evidenoe  olearlj  eetabKehee  the 
appellees  conferred  the  power  npon  their 
his  attorney,  Clark,  to  fill  in  the  speetfie 
property  attached,  and  its  value,  if  that 
the  undertaking  effective.    It  is  nnneeeseary  to 
the  undertaking  as  signed  was  not  suficteot 
tious  were  made  therein.    And,  since  we  are  of  the 
that  upon  the  undisputed  fitcts  the  appeDante 
to  reooTer,  the  judgment  is  refeieed  aad 
with  directions  to  assess  damages  hi  Ctver  ef 

Fnxno  nr  BLAina^llM  ^MttioM 
mthori^  to  fill  l>luik%  wfaea  is  iaiplMd 
Bgn  bUnk  instrameoti^  will  Im  fovad  dl 
Ikv,  137  H.  Y.  183;  8S  Aa.  St.  Bep.  704; 
86  Me.  349;  85  Am.  St  B«p^  376^  ud  ths 
tt«  mam  in  this  ssriss  an 
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TsiAir— Bmov  ov  1>biial  or.— Whsa  a 
tiff  tlMreapoii  deots  to  stand  by  Us 
dismisaas  the  aetioo,  an  appeal  fnm  ths  jadgaaat  af 
treated  aa  ahowing  an  intantioii  aa  tha  part  af  tha 
aaae  aa  though  a  nonaait  had  been  grantadhaaaaaaai  tha 
nra  to  eitablish  a  aaffieient  eaaa  for  tha  jnry* 

■nssHca. — OoHfuoT  oar  a  Qmnoa  ov  Fact 

proper  inatractiona  when  tha  aridance  ia  eonflictia^  ar  af 
that  different  conelosions  amy  be  reaaonaMy  drnvn 

JvDamar  of  DisiiiBaAL  Mat  Bb  Vtbmu^  on  appeal, 
atated  in  tha  judgment  order  doea  not  wanant  il^  if 
other  grounds  whieh,  aa  matter  of  lav,  allow  that 
to  reeorer  in  any  erent. 

JvTOGiAL  OmtioNs— BFTicr  or  Qsvbbal  RgMABga  Of. — ^It  ia  net 
mark  in  a  jvdicial  opinion  that  amonnta  to  a  jndiaial 
oral  axpreasiona  are  to  be  taken  in  oonnaeHon  with  ti 
they  ara  used;  and  if  they  go  beyond  tha  aaai^  amy  ha  raapacted,  bnt 
onght  not  to  control  the  jadgment  in  a  anbaaqoant  anit^  in  which  tha 
vary  point  ia  presented  for  decision. 

OoBsnnrnoiiAL  Law. — So  long  aa  a  atatnta  ia  within  tta  aphara  af 
tive  power  and  not  an  encroaeliment  npon  tha  provinaa  of  aaai 
department  of  the  goTemment^  it  will  be  apheld,  nnleaa  dearly  hi 
aiot  with  aoma  proviaion  of  the  oonatitation  of  tiie  alata  ar 
▼iolation  of  some  private  right  thereby  aeenrad. 
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ONraRmnoiiAL  Law.— Tbat  8rATimt  Mat,  in  the  opinion  of  the  oofiH^ 
be  againat  the  ipirit  of  the  oonetitotioD,  or  m^ainst  the  polioy  of  the 
goremmaat,  ia  not  niffioient  to  warrant  it  in  declaring  them  unoooatk 
tntional.  The  eovrta  oannot  arreat  nnwiae  or  oppreeriye  aeti  of  legial** 
lion  ao  long  aa  they  are  within  oonatitational  bonnda. 

OoxannrnoHAL  Law— Pbnal  Statdtbsl— A  atatnte  cannot  be  anatained 
npon  the  groand  that  it  ia  penal  when  it  lacka  an  easential  element  of 
a  penal  etatate,  in  that  it  permita  the  penalty  to  be  yiaited  npon  a  party 
not  gnilty  of  doing  anything  prohibited,  or  of  Tiolating  any  daty  ia* 
poeed  by  law. 

OOHSTITUTIOllAIi  LAW.—StATUTB  CANHOT  Bk  Ck)M8IDBBXD  MSRXLT  BkMB* 

dial  or  compensatory  which  compels  a  party  to  pay  for  property 
destroyed  withont  allowing  him  to  produce  evidence  of  ita  Talne. 

OojiyriTUTiowAL  Law—Equal  Pbotiotiof  avd  Dvi  Pbooiss  of  Law.— A 
atatnte  making  a  railroad  company  nnconditionaUy  liable  for  damagea 
for  any  animal  killed  by  it,  and  fixing  a  sehedole  of  arbitrary  pricea  for 
oertain  animals  killed,  withont  allowing  proof  of  their  ralne,  thongh 
allowing  the  owner  to  reaort  to  hia  oommon*law  action  if  he  ao  desirei^ 
while  the  company  haa  no  alternative  if  the  owner  resorts  to  his  atato. 
tory  action,  is  onoonatitationa],  aa  denying  the  company  the  equal  pro- 
tection of  the  1aw%  and  as  depriving  it  of  ita  property  without  due 
prooesa  of  law. 

CoHamruTiONAL  Law— Statutxs  Invalid  zm  Pa8I»— The  invalidity  of  one 
provision  in  a  statute,  the  different  parts  of  which  ronst  be  conatrned 
together  aa  dependent  provisions,  renders  the  whole  act  invalid. 

Action  against  a  railroad  company  for  killing  a  horse. 
The  statute  upon  which  the  action  is  based  reads  as  follows 
in  so  far  as  it  is  necessary  to  an  understanding  of  the  case. 
**Sbc.  18.  That  every  railroad  or  railway  corporation  or  com- 
pany  operating  any  line  of  railroad  or  railway  or  any  branch 
thereof^  within  the  limits  of  this  state,  which  shall  damage  or 
kill  any  horse,  mare,  gelding,  filly,  jack,  jenny,  or  mule,  or 
any  cow,  heifer,  bull,  ox,  steer,  or  calf,  or  any  other  domestio 
animal,  by  running  any  engine  or  engines,  car  or  cars,  over  or 
against  any  such  animal,  shall  be  liable  to  the  owner  of  such 
animal  for  the  damage  sustained  by  such  owner  by  reason 
thereof."  *^Sec.  14.  If  the  owner  of  any  animal  or  animals 
so  killed,  or  his  or  her  authorized  agent,  shall  make  affidavit 
before  some  officer  authorized  to  administer  oaths,  that  he  or 
she  was  the  owner,  or  authorized  agent  of  the  owner,  of  the 
recorded  brand  found  upon  the  animal  or  animals  so  killed 
or  damaged,  at  the  time  of  such  killing  or  damaging,  and 
such  person,  shall  within  six  months  after  such  killing  or 
damaging,  deliver  such  affidavit  to  the  agent,  or  any  officer, 
of  such  company  or  corporation,  together  with  a  certificate  of 
his  or  her  mark  or  brand,  under  official  seal  of  any  officer 
authorized  by  law  to  record  such  mark  or  brands,  or  shall 
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make  affidavit  that  the  animal  killed  or  damaged,  ai  afoM* 
■aid,  had  no  recorded  mark  or  brandi  and  that  he  Of  ihe  kl 
the  owner  of  such  animal,  describing  it,  and  the  oorporation 
or  company  shall  pay  to  such  person  delivering  such  affidavit 
and  oertificatCi  or  sach  affidavit  last  aforesaid,  as  follows: 

^or  American  sheep^  each,  two  dollars  and  fifty  cents 
($2.50). 

*  For  Mexican  sheep  and  goats,  one  dollar  and  fifty  oents 
($1.60). 

^For  Texas  cattle,  yearlings,  twelve  dollars  ($12.00). 

^  For  Texas  cattle,  two  years  old,  seventeen  dollars  ($17.00)* 

**  For  Texas  cattle,  three  years  old,  steers  and  cows,  twenty 
dollars  ($20.00). 

^  For  Texas  cattle,  four  years  old,  steers  or  over,  twenty* 
five  dollars  ($25.00). 

''For  American  yearlings,  fifteen  dollars  ($16.00). 

**  For  American  two  years  old,  twenty  dollars  ($20.00). 

*'  For  American  three  years  old,  steers  and  cows  of  all  ageS| 
twenty-eight  dollars  ($28.00). 

^  For  American  four  years  old,  steers  and  over,  thirty-four 
dollars  ($34.00). 

**  For  calves,  ten  dollars  ($10.00). 

''The  above  price,  when  paid,  shall  be  payment  in  full;  all 
Texas  and  Mexican  cattle  shall  be  considered  as  Texas  cattle, 
and  half-bloods  shall  be  classed  as  American  cattle;  thorough* 
bred  cattle,  milch  cows,  high*grade  American  cattle  and  grade 
bulls  shall  be  paid  for  at  their  cash  value;  thoroughbred  sheep 
shall  be  paid  for  at  their  cash  value;  horses,  moles,  and  asses 
shall  be  paid  for  at  their  cash  value;  provided,  that  no  rail* 
road  company  shall  at  any  time  be  required  to  pay  more  than 
the  market  value  of  any  animal  killed  or  damaged,  except  as 
hereinbefore  provided.  In  all  cases  where  such  railroad  com* 
pany  or  corporation  shall  kill  any  of  the  stock  mentioned  in 
this  act,  and  for  which  no  price  or  sum  is  fixed,  the  owner  or 
agent  of  such  stock  shall,  after  the  filing,  as  aforesaid,  of  an 
affidavit  and  certificate  of  brand,  or  affidavit  of  ownership, 
which  affidavit  dhall  contain  a  statement  of  class,  grade,  and 
value  of  such  animal  or  animals,  select  some  disinterested 
freeholder  of  the  county  where  such  killing  took  place,  and 
ehall  notify  such  company  or  corporation  of  said  selection, 
and  such  company  or  corporation  shall,  within  three  days 
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thereafter  eeleot  some  eoitable  pereoa  to  act  with  permi 
10  eeleoted,  and  the  two  so  aelected  shall  select  a  third,  aad 
the  three  so  selected  shall,  without  delay,  proceed  to  appraiso 
the  value  of  the  stock  so  killed  or  damaged,  a  majority  of 
which  three  appraisers  shall  be  sufficient  to  determine  the 
same,  and  shall  certify,  under  oath,  such  appraisement  to  an 
agent  or  superintendent  of  such  company  or  corporation*  In 
case  such  railroad  or  corporation  shall  refuse  or  neglect  to 
appoint  such  appraiser,  it  shall  be  the  duty  of  the  justice  of 
the  peace  nearest  to  the  place  where  such  stock  was  so  killed 
or  damaged,  to  select  three  disinterested  persons  as  appraisers, 
and  administer  to  them  an  oath  to  honestly  appraise  the 
value  of  such  stock,  whic^  appraisers  shall,  without  delay, 
appraise  and  forward  to  such  justice  the  result  of  such 
appraisement,  which  justice  shall,  within  ten  days  thereafter, 
forward  to  an  agent  or  superintendent  of  such  railroad  or 
corporation,  a  certificate  of  the  result  of  such  appraisement 
and  the  costs  thereof;  and  such  railroad  or  corporation  shall, 
within  thirty  days  after  the  receipt  of  such  certificate,  pay  to 
the  owner  of  the  stock  so  killed  or  damaged,  or  to  his  or  her 
authorized  agent,  the  amount  of  such  appraisement,  together 
with  all  the  costs,  as  aforesaid;  and  in  all  cases  where  the 
value  of  such  stock  is  established  by  this  act,  such  company 
or  corporation  shall  pay  for  such  stock  within  thirty  days 
after  the  delivery  of  the  affidavit  and  certificate  of  ownership 
of  brand,  or  affidavit  of  ownership  of  said  stock,  and  if  any 
such  company  shall  so  fail  to  pay  for  such  stock  within  thirty 
days  after  the  delivery  of  such  affidavit  and  certificate,  such 
company  shall  be  liable  for  double  the  value  the  appraised 
or  schedule  value  of  such  animal  or  animals,  together  with 
reasonable  attorneys'  fees,  to  be  allowed  by  the  court;  and  all 
persons  selected  or  appointed  under  this  section  shall  receive 
the  sum  of  one  dollar,  to  be  paid  by  said  railroad  company 
or  corporation,  as  hereinbefore  provided;  provided,  that  any 
railroad  company  having  fenced  its  line  of  road,  or  any  part 
thereof,  .or  who  shall  hereafter  fence  its  road  or  any  part 
thereof,  with  a  good  and  lawful  fence,  and  put  in  good  and 
sufficient  cattleguards,  and  put  in  gateways  upon  and  across 
their  said  railroad,  at  the  request  of  persons  holding  or  own- 
ing  land  adjacent  to  said  railroad,  for  the  private  use  and 
accommodation  of  said  adjacent  owners  or  holders  of  land;  said 
railroad  company  shall  not  be  held  liable  for  the  killing  or 
injury  of  any  stock  getting  through  said  gateways,  belonging 


Aprili  1893.]     Wadswobth  v.  Unov  PAcnrio  Br.  Oa       tli 

to  mdd  partj  at  whoee  requett,  and  fbf  whoM  McoamiodalfaM 
■mid  gateway  was  made,  unleai  sach  killing  or  injury  waa 
ooeadoned  by  the  fault  or  negligenoe  of  said  railway  eompany 
or  its  employees."  **  Sna  16.  Every  railroad  company  ahall 
keep  a  book  at  the  oonnty^aeat  of  each  county  tbroogh  which 
their  road  runs;  proTidedi  that  said  road  nin%  or  pmwmm^ 
tbroQgh  the  coanty«seat  If  each  railroad  doea  not  paaa 
through  the  coanty-seat,  then  each  book  shall  be  kept  at  the 
principal  town  in  the  county  through  which  it  passes;  and  it 
is  hereby  made  the  daty  of  the  said  company  to  caose  to  be 
entered  in  said  book,  within  fifteen  days  aft^  the  killing  of 
any  animal,  a  description,  as  nearly  as  may  be,  of  soch 
animal,  its  color,  age,  marks,  and  brands,  and  shall  keep  said 
book  subject  to  the  inspection  of  persons  claiming  to  have 
had  animals  killed.  Shonld  any  company  £ul  to  keep  said 
book,  or  to  file  such  notice,  in  the  manner  herein  proTideJ,  er 
to  enter  therein  such  description  of  any  animal  killed,  for  a 
period  of  fifteen  days  thereafter,  such  company  shall  be  liable 
to  the  owner  of  such  animal  to  an  amount  twice  the  full  Talne 
thereof 

Bailey  and  WUkin^  for  the  appellant 

Tdler  and  Orahood^  and  0.  M.  KendaU^  for  the  appellee. 

*^  Elliott,  J.  The  dismissal  of  the  action  as  shown  by 
the  record  is  assigned  for  error. 

1.  The  dismissal  was  somewhat  irregular;  but  it  is  not  diS» 
cult  to  understand  its  meaning.  The  cause  had  been  tried 
by  jury  resulting  in  a  verdict  in  plaintiff's  favor,  finding  *^ 
that  the  value  of  the  horse  killed  was  two  hundred  doUara, 
and  assessing  plaintiff's  damages  at  four  hundred  d«dlarB  on 
each  of  the  two  causes  of  action. 

Upon  consideration  of  defendant's  motion  for  a  new  trial, 
the  court  was  of  opinion  that  it  should  be  allowed,  and  so  an* 
nounced  its  conclusion.  Thereupon  plaintiff  declared  that 
he  elected  to  stand  by  his  case  as  already  made,  and  the  di^ 
trict  court  then  and  there  dismissed  the  action  at  plaintiff's 
costs.  The  declaration  of  plaintiff  was  equivalent  to  saying 
that  he  could  not  prove  any  better  case,  and  that  he  desired 
to  obviate  the  necessity  for  another  trial. 

The  bringing  of  the  whole  record  to  this  court  for  review, 
including  the  bill  of  exceptions  containing  ^  all  the  testimony 
offered,  given,  or  received  on  the  trial,"  clearly  indicates  that 
the  intention  of  the  parties  was  to  treat  the  action  of  the  cooit 
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M  ihoQgh  the  court  had  dismined  the  aotioii  or  giantei  • 
nonsuit  on  the  ground  that  plaintiff  had  failed  to  ^  prove  m 
sufficient  case  Cor  the  jury.^  That  auoh  was  the  understand- 
ing and  intention  ot  plaintiff  as  well  as  the  defendant  la 
confirmed  by  the  fact  that  the  assignments  of  error  and  argyr 
ment  of  counsel  in  this  court  extend  to  the  oonclusiooe  of  the 
trial  court  upon  the  evidence,  the  pleadings^  and  the  atntotss 
upon  which  the  action  is  founded. 

2.  The  Code  of  Civil  Procedure  contemplates  that  the  sub- 
stance and  not  the  mere  form  of  judical  proceedings  shall  be 
regarded  in  determining  the  rights  of  partiea.  Henoe^  we 
shall  review  this  cause  according  to  the  intention  of  the  pai^ 
tieSy  as  above  stated,  since  it  is  obvious  that  the  ende  of  justice 
will  be  thereby  accomplished:  Code,  sec  78^  also  sea  44S; 
Denv€r  4te.  By.  Co.  ▼.  Chandler^  8  Col.  376;  Town  ^  Idaho 
Spring$  v.  FiU4au,  10  Cd.  lOSi 

8.  Upon  a  careful  examination  of  the  evidence,  we  are  of 
the  opinion  that  the  court  would  not  have  been  justified  at  the 
close  of  the  evidence  in  dismissing  the  aotioni  or  in  granting 
a  nonsuit  on  the  ground  that  there  was  no  evidence  tending 
to  prove  that  defendant's  engine  or  cars  ran  over  or  against 
the  plaintiff's  horse  as  stated  in  the  finding  of  the  court 
The  *^  evidence  on  that  phase  of  the  case  was  somewhat 
conflicting,  or  of  such  a  character  that  different  conelasi<ms 
might  have  been  reasonably  drawn  therefrom;  and  so  the 
evidence  did  not  present  a  question  of  law  for  the  courts  but 
one  of  fact  for  the  jury  under  proper  instructions:  2  Thomp- 
son on  Trials,  sec.  2242  et  seq.;  Lord  v.  PuMo  S.  de.  B.  Oo^ 
12  CoL  384;  Denny  v.  WiUiamo,  6  Allen,  1-5. 

4.  But  it  is  contended  that,  though  the  grounds  for  dia- 
missing  the  action,  as  stated  in  the  court's  finding,  are  not 
sufficient  in  law,  yet  the  judgment  of  dismissal  should  be 
upheld,  since  the  record  discloses  other  facts  which,  as  a  mat* 
ter  of  law,  show  that  plaintiff  was  not  entitled  in  any  event 
to  recover  in  the  action. 

6.  The  complaint  contains  two  causes  of  acticm.  Eadi 
count  is  founded  upon  certain  provisions  of  the  statute  relat- 
ing to  stock  killed  by  the  operation  of  railroads.  The  killing 
occurred  in  June,  1886.  Hence,  we  must  consider  the  lawaa 
it  existed  at  that  time:  See  Gen.  Stats.  1883,  c.  93,  sec.  2804 
et  seq.;  also,  acts  amendatory  thereof  Session  Laws,  1885,  pp^ 
804,  338.      . 

Neither  count  of  the  complaint  alleges  any  negligence  on 
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the  pari  of  ibe  defendant  company  in  reepeei  to  the  kflKng  of 
plaintifPs  horse.  Prior  to  the  aote  of  1885,  abo?e  died,  it  wae 
provided  hj  Btatute  that  any  railroad  oompan j  operatinf  its 
road  within  this  state  which  should  damage  or  kill  aoy 
domeatio  animal  bj  running  any  of  its  engines  or  cars  over 
or  against  each  animal  should  be  liable  to  the  owner  c^ 
animal  for  the  damages  thereby  occasioned.  The  statute 
tained  a  fixed  schedule  of  prices  to  be  paid  for  certain  kinds 
of  animals  so  killed;  it  also  provided  for  an  appraisement  of 
the  value  of  animals  for  which  no  schedule  price  was  fixed; 
bat  the  appraisement  was  required  to  be  made  without  any 
trial  in  court;  and  no  proof  of  negligence  on  the  part  of  the 
railway  company  was  required  in  order  to  establish  its  liik 
bility. 

By  the  Act  of  1886  an  amendment  to  section  14  wss  added 
relating  to  fences,  cattleguards,  and  gateways,  by  which  it 
*^*  was  provided  that  under  certain  circumstances  a  railroad 
company  should  not  be  held  liable  for  the  killing  or  injury  of 
any  stock,  unless  such  killing  or  injury  was  occasioned  by 
the  fault  or  negligence  of  the  company  or  its  employees.    This 
peculiar  proviso  was  again  amended  in  1891  (Session  Laws, 
p.  281);  but  the  amendment  was  too  late  to  affect  this  case. 
The  first  count  of  the  complaint  contains  an  arerment  to 
the  effect  that  defendant's  railway  line  at  the  place  where 
plaintiff's  horse  was  killed  was  not  then  and  there  fenced  with 
a  good  and  lawful  fence  or  with  any  fence  whatever;  also,  a 
further  averment,  that  *^said  railway  line  at  the  point  thereon 
of  said  killing  was  not  fenced  as  by  said  statute  advised. 
These  averments  were  not  snflScient  under  the  Act  of  1886. 
According  to  the  terms  of  that  act^  before  plaintiff  could 
claim  that  the  defendant  company  owed  him  any  duty  in  re- 
spect to  fencing  its  railway,  it  was  necessary  for  him  to  allege 
that  he  waa  owner  or  holder  of  land  adjacent  to  such  railway, 
that  he  had  requested  defendant  to  fence  its  railroad,  put  in 
cattlegnards  and  gateways,  and  that  his  horse  was  killed  by 
reason  of  defendant's  neglect  to  comply  with  such  request. 
The  complaint  does  not  contain  such  allegationa    Moreover, 
according  to  the  strict  terms  of  the  proviso,  the  company 
could  not,  even  by  £sncing,  putting  in  catUeguards  and  gate- 
ways, exempt  itself  from  the  unconditional  liability  otherwise 
imposed  by  the  statute,  except  as  against  the  party  request- 
ing the  gateway  to  be  made. 
Prom  the  foregoing  it  follows,  that  in  order  to  wanant  a 
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looovarj  for  plaintiff  tinder  the  flrst  oount  of  bis  aomplainti 
MB  the  statnte  existed  when  the  first  alleged  cause  of  action 
arose,  it  must  be  held,  unconditionally,  that  if  anj  railroad 
company  operating  its  road  in  this  state  should  damage  or 
kill  a  domestic  animal  by  running  its  engines  or  cars  oyer  or 
against  such  animal,  the  railroad  company  would  be  liable 
therefor,  irrespective  of  any  act  of  negligence  on  the  part  of 
such  company.  If  such  statute  were  valid,  then,  according 
to  its  literal  terms,  plaintiff's  right  to  recover  must  be  upheld* 

*^  6.  Counsel  for  plaintiff  rely  upon  the  case  of  Union  Pac 
Ry.  Co.  ▼.  De  Busk,  12  CoL  294,  13  Am.  St  Rep.  221,  as  sus- 
taining the  stock-killing  statute  as  it  existed  under  the  Act  of 
1885.  In  that  case  a  statute  declaring  that  every  railroad  com- 
pany shall  be  liable  for  all  damages  by  fire  that  is  set  out  or 
caused  by  operating  its  road  in  this  state,  was  upheld  as  con- 
stitutional, the  court  holding  that  '^such  statutes  are  not  penal, 
but  purely  remedial  in  their  nature,''  and  that  the  liability 
thus  declared  '*  was  but  the  re-enactment,  pro  ianio^  of  the 
ancient  common  law,  for  the  better  protection  of  property  ex- 
posed to  such  unusual  dangers."  The  conclusion  in  the  De 
Busk  case  was  sustained  by  numerous  decisions  by  courts  of 
last  resort  in  other  states  having  fire  statutes  similar  to  our 
own.  As  early  as  1847,  Chief  Justice  Shaw  declared  that  the 
design  as  well  as  the  legal  effect  of  such  a  statute  was  to 
afford  indemnity  to  those  suffering  damage  from  fire  caused 
by  the  use  of  a  dangerous  apparatus.  This  same  view  was 
again  expressed  in  1868  by  Chief  Justice  Bigelow,  as  follows: 

**  It  is  not  a  penal  statute,  but  purely  remedial  in  its  na- 
ture; and  it  is  to  be  interpreted  fairly  and  liberally,  so  as  to 
secure  to  parties  injured  an  indemnity  from  those  who  reap 
the  advantages  and  profits  arising  from  the  use  of  a  danger- 
ous mode  of  locomotion,  by  means  of  which  buildings  and 
other  property  are  destroyed  ":  Hart  r.  WetUm  IL  R.  Co.,,  13 
Met.  99;  46  Am.  Dec.  719;  Lyman  v.  Boston  etc.  R.  R.  Co^  4 
Gush.  288;  Pratt  y.  Atlantic  etc.  R.  R.  Co.,  42  Me.  579;  Smith 
V.  Boston  etc.  R.  R.  Co.,  68  N.  H.  25;  Ron  v.  Boston  ote.  R.  R 
Co.,  6  Allen,  90;  Rodemacher  v.  Milwaukee  etc.  R*  R.  Co,,  41 
Iowa,  297;  20  Am.  Rep.  592. 

It  is  true  that  in  Union  Pae.  Ry.  Co.  y,  De  fiusir,  12  CoL 
294,  13  Am.  St.  Rep.  221,  various  decisions  relating  to  stock- 
killing  statutes  were  referred  to  and  commented  upon  by  way 
of  analogy  or  illustration.  Such  references  and  comments  are 
not  to  be  taken  as  sustaining  the  validity  of  the  stock-killing 
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statute;  the  question  of  the  yaliditj  of  radi  etatota  wae  not 
then  before  the  ooort.  Ab  was  said  in  Jckn$om  t.  BmSUf^  17 
Col.  69:  '^  It  is  not  every  remark  in  a  judicial  <q[nnioD  that 
amoQiita  to  a  judicial  decisioii.''  In  *'^  CeA#iw  t.  Fiiyiaia, 
6  Wheat  264,  Chief  Justice  Marshall  said: 

^  It  is  a  maxim  not  to  be  disregarded  that  general  iptee 
aione  in  every  opinion  are  to  be  taken  in  connection  with  the 
case  in  which  those  expressions  are  used.  If  they  go  beyond 
the  case  they  may  be  respected,  but  ought  not  to  control  the 
judgment  in  a  subsequent  suit  when  the  very  point  is  pie- 
aented  for  decision.  The  reason  of  this  maxim  is  obTiOQii 
The  question  actually  before  the  court  is  investigated  with 
eare,  and  considered  in  its  full  extent  Other  prindplee 
which  may  serve  to  illustrate  it  are  considered  in  their  reli^ 
tion  to  the  case  decided;  but  their  possible  bearing  oo  aU 
oiher  cases  is  seldom  completely  investigated.'' 

The  decision  in  Denver  etc  Sy,  Co.  v.  Hendentm^  10  CoL  1, 
cannot  be  considered  as  upholding  the  constitutionality  of 
the  stock-killing  statute.  True,  it  was  remarked  in  the  opin- 
ion in  that  case,  that  the  statute  was  a  cumulative  remedy; 
but  the  real  question  decided  was  that  the  statute  did  not 
repeal  or  suspend  the  common-law  action  for  damages  occa> 
sioned  by  negligence,  and  the  judgment  of  the  lower  court 
was  aflSrmed  upon  the  ground  that  the  evidence  Curly  tended 
to  establish  n^ligence.  The  first  point  of  the  eyUabuM  in  the 
Henderson  case  was  therefore  unwarranted  by  the  decision. 
In  Aiehison  etc.  R.  R.  Co.  v.  Lujan^  6  Col.  838,  the  decision 
turned  upon  a  question  of  pleading.  It  does  not  appear  that 
the  constitutionality  of-  the  stock-killing  statute  was  chal- 
lenged either  in  the  Lujan  case  or  the  Henderson  case.  The 
maxim,  etare  decieisy  therefore  cannot  be  fairly  invoked  as 
sustaining  the  constitutionality  of  such  statute. 

The  statute  making  every  raUroad  company  uncondition* 
ally  liable  in  case  it  shall  kiU  or  damage  a  domestic  animal 
by  running  its  trains  over  or  against  such  animal  stands  on  a 
footing  quite  different  from  the  fire  statute.  Fire  is  a  danger* 
ous  element,  and,  according  to  the  ancient  common  law,  the 
rule  was,  as  stated  in  Union  Pae,  Ry.  Co.  v.  De  Busk^  12  CoL 
294,  18  Am.  St  Rep.  221,  that  ''  a  person  who  makes  a  fire 
must  see  that  it  does  no  harm,  and  must  answer  for  the  dam- 
age, if  it  does  any."  In  the  case  of  domestic  *^^  animals  the 
general  rule  at  common  law  was  that  if  such  animals  tree> 
passed  upon  the  lands  of  others  the  owner  was  liable  in  dam- 
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«ge0|  unloBS  he  could  show  that  the  lands  should  hare 
fenced.  Besides,  the  rule  at  common  law  was  thai  a  psr^ 
running  ooaches  or  other  yehicles  could  be  held  liable  for 
damages  caused  by  such  vehicles  on  the  ground  of  negligeooe 
or  willful  misconduct,  but  not  when  the  damage  was  Um 
result  of  pure  accident 

Since  by  the  progress  of  invention  vehicles  propelled  by 
steam  and  electricity  have  come  into  use  as  a  means  of  trana- 
porting  persons  and  property,  the  common-law  rule  of  liabil- 
ity on  the  ground  of  negligence  has  been  applied  to  the 
operation  of  such  vehicles,  though  a  higher  degree  of  dili- 
gence has  been  required  on  account  of  the  greater  liability  to 
injury  arising  from  the  use  of  a  more  dangerous  motive  power^ 
But  we  are  not  aware  that  it  has  ever  been  held,  as  a  common. 
law  rule,  that  steam  or  electric  railway  companies,  lawfully 
operating  their  trains,  are  liable  for  damages  thereby  ooea* 
sioned,  in  the  absence  of  negligence.  By  virtue  of  statutes, 
however,  railway  companies  have  frequently  been  required  to 
provide  additional  safeguards  against  accidents  and  injuries 
to  persons  and  property  from  the  operation  of  their  trains; 
these  requirements  have  been  upheld  as  valid  police  regula- 
tions; and  omissions  to  comply  therewith  have  been  held^to 
constitute  sufficient  ground  of  liability.  For  example:  It  has 
been  held  that  a  statute  requiring  a  railway  company  to  fence 
its  line  of  railway  is  a  valid  police  regulation;  and  in  states 
where  such  statutes  have  been  adopted,  railway  companies 
have  been  held  liable  for  injuries  done  to  domestic  animals 
where  the  injury  is  shown  to  have  been  occasioned  by  the 
neglect  of  the  company  to  fence  its  railway.  The  element  of 
neglect  is  the  basis  of  liability  in  such  cases.  Perhaps  the 
same  rule  may  apply  where  the  statute  gives  railway  com. 
panics  the  option  of  fencing  their  roads  on  pain  of  being  held 
liable  for  injuries  caused  to  animals  through  neglect  to  avail 
themselves  of  the  opportunity  of  fencing:  Hayes  v.  Michigan 
Oeni.  R.  R.  Co.,  Ill  U.  8.  228;  Missouri  Pac.  Ry.  •*»  Co.  ▼. 
Humes,  115  U.  S.  612;  Cairo  etc.  R.  R.  Co.  v.  Peoples,  92  111.  97 
84  Am.  Rep.  112;  Wilder  v.  Maine  Cent  R.  R.  Co.,  65  Me.  832 
20  Am.  Rep.  698;  BameU  v.  Atlantic  etc.  R.  R.  Co.,  68  Ho.  56 
80  Am.  Rep.  778;  Thorpe  v.  Rutland  etc.  Co.,  27  Vt  140;  62 
Am.  Dec.  625;  Dacres  v.  Oregon  Ry.  A  Na^  Co.,  1  Wash.  52& 

7.  It  is  earnestly  contended  that  the  stock-killing  statute 
as  it  existed  under  the  Act  of  1885  was  unoonsUtutionaL 

The  power  of  the  courts  to  deolare  Ir-^^i^tive  acts  uncon 
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Btitutional  should  be  ezeFcised  with  that  delicacy  and  eendd- 
eraiion  which  aie  always  due  to  a  co*ordiDate  department  of 
the  goyemment  Bo  long  aa  a  legislative  act  is  within  the 
sphere  of  legislative  power,  that  is,  so  long  as  it  is  not  an  en* 
croachment  npon  the  province  of  some  other  department  of 
the  government,  it  will  be  upheld,  unless  clearly  in  conflict 
with  some  provision  of  the  constitution  of  the  state  or  nation, 
or  in  violation  of  some  private  right  thereby  secured.  The 
conflict  between  the  legislative  act  and  some  specific  pre* 
vision  d  the  fundamental  law  must,  in  general,  be  clearly 
apparent,  or  the  act  will  not  be  deemed  unconstitutional. 
That  a  statute  may,  in  the  opinion  of  the  court,  be  against 
the  spirit  of  the  constitution,  or  against  the  policy  of  tho  gov- 
ernment, is  not  sufficient  to  warrant  the  court  in  declaring  it 
unconstitutional.  The  courts  cannot  arrest  unwise  or  oppre^ 
Bive  acta  of  legislation  so  long  as  such  acts  are  within  consti- 
tutional bounds:  Cooley  on  Constitutional  limitationa,  6th 
ed.,  c.  7. 

8.  Stock-killing  statutes  rimilar  to  our  own  have  been  con- 
sidered and  held  unconstitutional  in  several  states.  The 
court  of  appeals  of  this  state  has  also  expressed  a  like 
opinion.  These  decisions  have  been  placed  upon  varioos 
grounds. 

The  statute  in  question  was  obviously  intended  to  be  reme- 
dial as  well  as  penal:  Sutherland  on  Statutes,  sec.  208,  SGO*. 
The  statute  cannot  be  sustained  ujxin  the  ground  that  it  is 
penal;  it  lacks  an  essential  element  of  a  penal  statute,  in  that 
it  permits  the  penalty  to  be  visited  upon  a  party  not  guilty  of 
doing  anything  prohibited,  or  of  violating  any  duty  imposed 
by  law:  Potter's  Dwarris,  74  The  statute  cannot  be  classed 
***  as  merely  remedial,  nor  as  a  statute  of  indemnity,  in  that 
it  fixes  the  amount  to  be  paid  for  certain  kinds  of  animals  by 
an  arbitrary  schedule  of  prices  without  allowing  proof  of  their 
actual  value;  as  to  other  kinds  of  animals  also,  it  provides 
for  fixing  their  value  by  appraisera  without  allowing  proof  of 
their  real  value,  and,  in  a  certain  contingency,  the  value  may 
be  fixed  by  a  proceeding  wholly  ex  parte.  It  is  no  answer  to 
these  objections  that  the  schedule  of  prices  may  be  reason- 
able, ot  that  reilroad  comparies  may  join  in  the  appraise- 
ment proceedings.  A  stato^^  cannot  be  considwed  merely 
remedial  or  compensatory  which  comx)els  a  party  to  pay  for 
property  deetroyed  without  illowing  him  to  produce  evidence 
ef  ito  VBlvew 


S20  Wamwobth  v.  Uhiqs  Pacific  Bt.  Ca  [CoL 

It  it  true,  the  •tatute  sayt,  that  *'no  railroad  oompany  ahall 
at  any  time  be  required  to  pay  more  than  the  market  Talna 
of  any  animal  killed  or  damaged'';  but  nowhere  in  ibo 
•tatute  is  there  any  proyiaion  for  an  ascertainment  of  each 
▼alue  by  evidence  or  by  the  usual  mode  of  hearing  and  trial^ 
or  by  any  mode  of  actual  trial.    The  statute  not  only  makes 
a  railroad  company  unconditionally  liable  for  any  domestic 
animal  it  may  kill  or  damage,  but  it  deprives  the  company  of 
the  mode  of  trial  afforded  to  other  litigants  in  like  cases.    By 
the  terms  of  the  statute,  when  the  value  of  an  animal  is  fixed 
by  the  schedule  neither  party  can  vary  the  same;  in  the  ap- 
praisement of  other  animals  neither  party  can  be  heard  by 
witnesses  or  counseL     This  would   seem  to  bear  equally 
against  both  parties;  but  it  does  not    The  remedy  of  the 
statute  being  cumulative,  the  owner  of  animals  killed  or 
damaged  may  resort  to  the  statute,  or  he  may  rely  upon  bis 
common-law  action,  as  was  held  in  Denver  etc.  R.  R.  Co.  v. 
Henderson^  10  Col.  1;  Sutherland  on  Statutes,  sec.  399.    But 
when  the  owner  resorts  to  the  statute,  there  is  no  alternative 
for  the  railroad  company,  if  the  statute  be  upheld.    In  these 
respects  the  statute  denies  to  railroad  companies  **the  equal 
protection  of  the  laws";  it  provides  that  they  may  be  sub. 
jected  to  liability  and  to  a  judgment  without  opportunity  for 
hearing  or  trial  according  to  ''the  law  of  the  land,"  and  thus, 
they  may  be  deprived  of  their  property  ''without  *^^  due 
process  of  law."    Such  a  statute  cannot  be  upheld  as  consti- 
tutional. 

In  this  connection  the  language  of  Mr.  Webster  is  most 
appropriate:  ''By  the  law  of  the  land  is  most  clearly  in- 
tended the  general  law;  a  law  which  hears  before  it  con- 
demns, which  proceeds  upon  inquiry,  and  renders  judgment 
only  after  trial":  Const.  U.  8.,  art  14;  Const.  CoL,  art  2, 
sec.  25;  Cooley's  Constitutional  Limitations,  6th  ed.,  481; 
East  Kingeton  v.  Towle,  48  N.  H.  66;  97  Am.  Dec.  576;  2  Am. 
Bep.  174;  San  Mateo  Co.  v.  Southern  Pae.  R.  R.  Co.^  116  U.  S. 
188;  Denver  etc.  Ry.  Co.  v.  Outcalt^  2  Col.  App.  895;  Qraves  v. 
Northern  Pac.  R.  R,  Co.^  5  Mont.  556;  51  Am.  Bep,  81;  Daeree 
V.  Oregon  Ry,  A  Nav,  Co.^  1  Wash.  525. 

9.  We  do  not  decide  that  the  legislature  has  not  the  power 
to  enact  a  valid  statute  making  railroad  companies  liable  for 
domestic  animals  killed  or  damaged  by  the  operation  of  their 
trains,  irrespective  of  the  question  of  negligence.  What  we 
decide  is,  that  as  the  statute  did  not  require  the  fencing  of 
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nulwaji^  cKher  imperatiTely  or  optkoallyy  «nd«r  fMh  d^ 
emnstaDoes  as  are  disclosed  in  this  record,  there  was  no  baata 
fiv  a  penalty,  and  that  the  mode  prescribed  by  the  statute  tor 
wi£orcing  liability  aa  a  matter  of  indemnity  ia  in  riolation  of 
eonstitntional  rights. 

10.  By  the  second  count  of  the  complaint  plaintiff  aseks 
to  recover  twice  the  full  value  of  the  animal  killed.  This 
veoovery  ia  claimed  on  account  of  the  alleged  fedlure  of  the 
defendant  company  to  keep  the  book  and  to  file  notice  thereiB 
of  the  killing  of  said  animal,  as  required  by  amended  section 
15  of  the  statute.  If  we  were  at  liberty  to  ignore  amended 
section  14,  the  question  of  the  sufficiency  of  the  second  count 
might  be  somewhat  difficult  of  determination.  But  we  are 
of  the  opinion  that  section  16  must  stand  or  fall  with  tlie 
other  sections  of  the  statute  considered  in  this  opinion.  It 
evidently  was  not  designed  that  there  should  be  a  trial,  aa  in 
other  civil  actions,  to  ascertain  the  actual  value  of  the  animal 
killed  under  section  15,  while  the  schedule  price  or  statutory 
mode  of  appraisement  as  provided  by  section  14  should  *'* 
be  resorted  to  for  other  purposes;  nor  was  it,  in  our  opinion 
the  design  of  section  15  to  give  the  owner  of  an  animal  killed 
twice  the  full  value  thereof  in  addition  to  the  schedule  price 
or  appraised  value,  or  double  that  sum  as  provided  by  section 
14.  The  sections  of  the  statute  considered  in  this  opinion 
must  be  construed  together  as  dependent  and  not  as  independ* 
ent  provisions. 

Our  conclusion  is,  that  while  the  reason  given  for  the  die* 
missal  of  the  action  by  the  district  court  was  not  warrantedi 
nevertheless,  under  the  law  as  it  then  existed,  no  valid  judg- 
ment could  have  been  rendered  upon  the  pleadings,  and, 
therefore,  the  judgment  of  dismissal  must  be  affirmed. 

JvMdAL  Omriovs—WaxN  Wkxobt  Shovld  Bb  Qivav  la^A  dMatl 
•xpie— ion  of  opinioQ  hj  a  ooort  is  not  obUer  dletmm  whon  givon  in  iMponso 
to  a  qnestioii  of  equitable  jnriadietioo*  direetly  iavolTed  in  the  ianiee  of  law, 
and  railed  by  demurrer  to  the  bill,  and  to  whiob  the  mind  of  the  ooort  was 
directiy  drawn:  ificAael  ▼.  Jforey,  26  Md.  S39;  90  Am.  Deo.  lOO^ 

SrATims — CSoMSTrruTioirALnT  or.— Gonrta  will  uphold  itatatee  nnle« 
they  are  plainly  and  palpably  in  oonflict  with  the  eonstitntion:  BwrVmgicm 
He  R$.  Co,  T.  Dey,  S2  Iow%  312;  81  Am.  St.  Kep.  477,  and  note;  Commofk 
wmdA  V.  Mrk  Ry.  Co.,  SS  Pa.  St.  28S;  1  Am.  iUp.  899;  8UwaH  n  Aipir- 
^mn,  m  Iowa,  9;  1  Am.  Bep.  288;  Davk  v.  BeSbig,  S7  Hd.  462;  92  Am. 
Dm  844,  and  note;  Maifm'  tU.  ▼.  8UsU^  18  Md.  878;  74  Am.  Dee.  078| 
Skarplmt  v.  Mayor  tU,.  21  Pa.  St  147;  89  Am.  Deeu  769;  Lnoomimg  v. 
Unhih  16  Pa.  St  186;  68  Am.  Deeu  876^  and  note;  tUid  BktrSimamboM  (k^ 
[.  ac  Rv.,  Vol  XXXVL  —21 
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r.0Gft.  IMt  48  Am.  Dm.  fl«i  aad  ootei  Deatr.  jniifiiil|)jil 
107  Mai  4M;  Ook  Mfg.  Ok  r.  /bifa.  90  TeiiB.  486;  tenf  ▼.  Of  i  iiiWM,  Uf 
H«  T.  816;  P«iirf«  T.  itidUMMi;  16  OoL  274. 

Oannnrnoaix  Law.— Thougli  a  rtatola  doM  nol  violBto  aay  spMil 
dftBM  of  dMoooifeittttioii,  it  amy  be  a  TMatioii  of  ite  ooMiitial  opinio  p«ipoa% 
•ad  intont*  and  oootnrjr  to  pablio  jiutioa  and  tborefore  vneonatitatioBal 
q»  y/aww'ffi  ▼.  gwywter,  77  Wio.  288;  »  Aoa.  St.  Repu  128.  Dboettj 
oootnry  to  tho  foregoiiig  ezproaatoa  of  Uw,  ia  tha  rale  laid  down  in  Skarfkm 
T.  Maii9t  «!&,  81  Pk.  81  147;  60  Am.  Dee.  769i  and  ^Aratten  7.  iforri^  88 
Tean.  4979  wkioh  latter  caoea  are  in  aooord  with  the  doctrine  of  the  leodieg 


Stahttm  UnooHmnmonAL  ni  Par*. — Hie  nnoonotitntioBalitj  of 
portion  of  a  statnte  eannot  defeat  ite  other  portiooa»  nnleoa  the  notoxe  of  the 
nnoonttitntional  proHoion  ia  oneh  aa  to  render  it  of  vital  importaiiee  to  the 
whole  otatate:  McPUnom  w.  Blaeker,  98  Mieh.  877;  81  Am.  St.  Bep.  687, 
and  note  with  the  eoaee  oolleeted:  XcMtfon  t.  8Ude,  119  N.  T.  OS;  10  Am. 
BL  Kepi  818,  and  note;  AtafeT.  BImd,  181  Ind.  614;  10  Am.  8t  Bepw  411, 
and  notot  Atafe  t.  Ar%  188Ind.  17|  JMMoe  t.  (Mamopv  78  ITioh.  & 
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Gbomfton  v.  Bkaoo: 

|n  OoinnoncuTy  9B.] 

BT  nn  Tnoo  of  a  Cokpitiohal  Bali  of  Chattbj^  Mkm 
on  the  Boopftyment  of  a  note  giren  for  the  pareheae  prioe,  b  oolhiUd  lo 
mame  poeaeseion  of  the  property  sold  and  to  oouidMr  all  payoMots 
Blade  aa  for  tfao  nae  of  the  property  while  in  the  handa  of  tho  ▼iBdeo» 
and  agreea  that  the  note  sball  be  sarrendered  and  eanoelad,  ho  eannoi* 
after  maintaining  a  proceeding  to  collect  hie  note  and  reoeirlng  a  diri* 
dead  by  Tirtne  of  ench  proceeding,  raatain  aa  aotioo  of  repleria  to  iv- 
r  tho  property.  Tho  Tendor  haa  an  option  attiMr  to  roMma  poaiw 
of  tho  property  and  terminate  tho  contraot  of  aa]%  or  to  ooodder 
il  aa  atiU  robiisting  and  pursne  hia  remedy  on  the  note^  bnt^  hoTing 
elected  to  pnrene  the  latter  remedy,  hie  election  ie  IrroTocable,  and  pto* 
dndea  any  enbeeqnent  reaort  to  another. 
llinrTOAOB  OB  CoifDinoNAL  Saul— An  agreement  for  tho  eoBditional  nlo 
of  efaatteli  whereby  the  Tondor  reeerree  tho  rights  on  de(anlt  in  tho 
payment  of  a  note  giren  for  the  pnrchaao  price,  to  retake  the  property 
and  to  regard  all  money  paid  aa  being  paid  for  iti  nao,  and  atipnlatea 
that^  on  hie  doing  eo,  the  note  ehall  bo  canceled,  ia  not  a  mortKage^  and 
doaa  Bot  inreet  the  Tendor  with  tho  righta  of  a  mortgagao. 


RiPLsynr  for  machinerj.    Jadgment  for  tbe  defeodaiiL 
F.  Chamberlin  and  B,  8.  WkiUf  for  the  Appellant 
H.  C,  Bobin»on  and  L.  F.  RMnton^  tor  the  appelh 


*'  Fenn,  J.  The  present  contention  grows  out  of  the  same 
contract  which  was  considered  by  the  court  in  Beaek*$  Appeal 
from  Oommi89u>ner»j  58  Conn.  464,  and  the  facts  therein  stated 
are  applicable  to  this  case,  but  need  not  be  repeated  hereu 
Under  the  authority  of  that  decision,  the  plaintifl^  aa  admin* 
iitratrix  of  Qeorge  Crompton,  having  secured  a  dlTidend  of 
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twenty^flvo  per  cent  from  the  insolyent  estate  of  the  Home 
Woolen  Mills  Company,  brought  the  present  action  of  lepleftai 
fur  the  property  against  the  defendant,  who  is  the  trustee  la 
insolyency  of  said  company;  and  the  sole  question  for  our 
decision  is  the  one  considered,  but  not  determined,  by  the 
court  in  the  former  case,  whether  the  vendor,  having  elected 
to  enforce  the  claim  upon  the  **  note,  could  at  the  same 
time  retain  the  right  to  retake  the  machinery  if  the  note  was 
not  fully  paid.  The  superior  court  held  that  such  right  could 
not  be  retained,  and  rendered  judgment  in  favor  of  the  defend- 
ant for  the  return  of  the  property,  with  damages  for  the  re- 
plevin and  detention,  and  the  plaintiff  appealed. 

The  contract  appears  in  full  in  the  former  case  {Beaeh*$ 
Appeal  from  Commissionerif  68  Conn.  465),  but  we  will  repeat 
the  closing  paragraph,  which  is  that  upon  default  the  vendor 
^  shall  have  the  right,  at  any  time,  to  resume  possession  of 
the  machinery,  and  to  enter  the  premises  and  remove  the 
same  as  his  own  property;  and  if  any  portion  of  said  note,  or 
renewals  thereof,  shall  remain  unpaid,  when  possession  shall 
be  so  taken  by  the  party  of  the  first  part  or  his  authorized 
agent,  then  the  amount  which  may  have  been  paid  shall  be  for 
the  use  of  said  machinery  while  in  possession  of  the  party  of 
the  second  part,  and  said  note  shall  then  be  canceled  and 
given  up."  It  is  the  present  claim  of  the  plaintiff  that,  al- 
though by  reason  of  the  express  stipulation  after  possession 
had  been  resumed,  no  further  right  to  recover  the  purchase 
price  would  exist,  yet  by  resorting  to  her  remedies  in  the 
order  in  fact  taken,  both  the  remedy  by  collection  and  that  by 
resumption  were  open  to  her.  The  argument  in  favor  of  such 
claim  appears  to  be  threefold:  1.  That  the  default  of  the 
vendee  did  not  operate  as  a  rescission  of  the  contract;  that 
the  rights  of  the  vendor  survived  such  default;  and  that  the 
rights  of  the  parties  thereafter  existing  were  to  be  determined 
not  alone  by  the  ordinary  methods  furnished  by  the  law,  but 
by  those  and  such  other  proceedings  as  were  expressly  pro- 
vided in  the  agreement  itself^  namely,  that  until  the  vendor 
exercised  his  right  to  resume  possession,  **  the  amount  which 
might  have  been  paid  should  be  for  the  use  of  the  machinery ''; 
2.  That  in  this  case  the  remedies  provided  by  the  law  and  tha 
agreement  of  the  parties  are  cumulative  and  collateral  and  that 
each,  except  as  limited  in  their  order  by  the  contract,  might  be 
pursued  independently,  until  full  satisfaction  resulted;  and 
8.  That  the  vendor  had,  under  the  contract,  a  lien  upon  the 
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pvoperij,  ^^  wUch  was  in  effect  a  mortgegey  and  waa  entitied 
to  the  same  relief  aa  if  the  title  had  been  tranafarred  and  r^ 
eon^eyed  finr  eecnritj.  We  will  consider  each  of  these  elaims 
separately.  In  reference  to  the  first,  that  the  defaalt  of  the 
sendee  did  not  operato  as  a  rescission  of  the  contract,  it  is 
tmci  and  constitutes  the  basis  of  the  decision  in  the  former 
case  of  B$aeh*$  Appeal  from  Coniinufion^n,  68  Conn*  464. 
Bat  it  most  be  manifest  to  anyone  who  examines  that  case, 
ibat  this  court  did  not  then  attribnto  to  such  facts  the  conse- 
quences which  the  plaintiff  now  asserts.  Indeed,  it  is  very 
evident  that  while  leaving  the  question  now  at  issue  in  form 
undecided,  the  mind  of  both  the  majority  and  minority  of  the 
court  was  strongly  opposed  to  the  plaintiff's  present  position. 
This  the  plaintiff  concedes,  and  a  considerable  portion  of  the 
brief  presented  in  her  behalf,  and  of  the  oral  arguments  based 
thereon,  was  devoted  to  an  effort  to  explain  how  this  court 
was  led  into  ite  *'  apparent  error,"  which  error  is  said  to  have 
consisted  in  *'  presuming  that  the  case  of  Bailey  v.  Hervey^^ 
(135  Mass.  n%  cited  in  BeaMe  Appeal  from  Commienonere^ 
58  Conn.  480),  '*  was  based  on  a  contract  similar  in  effect  to 
the  one  under  consideration,"  and  therefore,  as  Judge  Loomis 
said  in  the  former  opinion, ''  directly  in  point"  The  plaintiff 
says  that,  in  fact,  the  contract  in  Bailey  v.  Hervey  differed 
fromr  the  one  now  under  consideration,  and  was,  in  effect,  the 
same  as  in  Hine  v.  Roberts,  48  Conn.  267;  40  Am.  Rep.  170; 
followed  by  Loomis  v.  Bragg,  60  Conn.  228,  47  AnL  Rep.  688, 
in  which  the  vendor's  only  remedy  was  held  by  this  court  to 
be  the  retaking  of  the  property.  To  demonstrate  this,  since 
it  does  not  appear  in  the  reported  case,  the  plaintiff's  counsel 
have  been  at  the  exceptional  pains  of  procuring  what  is  steted 
to  be  an  exact  copy  of  the  actual  contract  construed  in  Bailey 
▼.  Hemey,  1S5  Mass.  172,  and  have  caused  the  same  to  be 
printed  in  full  for  our  examination  at  the  end  of  their  briefl 
The  argument  is,  that  such  contract  would  not  have  been 
oonstrued  in  Connecticut  as  it  was  in  Massachusette,  as  con* 
&rring  an  option  upon  the  vendor;  that  the  assumption  on 
which  the  opinion  is  conditioned  is  directly  negatived  by  the 
law  of  this  court  as  declared  in  Loomis  v.  Bragg,  60  Conn. 
228,  47  Am.  Rep.  638,  a  decision  not  *^  then  published,  and 
donbtieas  onknown  to  Justice  Allen";  and  that  therefore  the 
ease  is  erroneous,  and  should  have  been  dedded  upon  other 
and  better  grounds,  by  which  the  same  result  might  have 
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been  reaehed,  and  should  not  hare  been  recognhed  as  an  a» 

thority  by  this  coart 

Conceding  this,  for  argnment's  sake  only,  we  fail  to  see  ham 
it  io  anywise  affects  what  Judge  Loomis  declaree  to  be 
**the  clear  and  cogent  reasonipg  contained  in  the  opinion 
oited/'  for  the  Massachusetts  court,  haying,  whether  oorrectly 
or  otherwise,  held  that  the  contract  was  one  which  did  yest 
an  option  in  the  vendor,  and  was  therefore  similar  to  that 
now  before  us,  the  correctness  and  force  of  the  reasoning  upon 
the  premises  assumed  does  not  depend  in  the  least  upon  the 
truth  of  the  premises  themselves.  Nor  is  this  court  oonoemed 
to  discover  the  fidelity  to  principle,  in  all  its  parts,  of  the 
case  cited  from  another  jurisdiction,  but  contents  itself  with 
80  much  of  the  logic  of  the  case  as  applies  clearly  and  with 
force  to  our  own.  The  court  there  said,  in  discussing  a  con- 
tract which  it  at  least  considered  and  held  to  be  similar  in 
effect  to  what  we  have  determined  the  one  before  us  to  be: 
**  When  the  plaintiff  discontinued  bis  payments  on  account^ 
what  was  the  legal  position  of  the  defendants?  If  it  bo 
assumed  that  they  might,  at  their  option,  either  retain  the 
goods  as  their  own  property,  without  any  obligation  to 
account  for  the  proceeds  or  value  to  the  plaintiff,  or  that  they 
might  collect  the  price  in  full,  it  is  plain  that  they  were  not 
entitled  to  do  both.  They  could  not  treat  the  transaction  as 
a  valid  sale  and  an  invalid  one  at  the  same  time.  If  they 
reclaimed  their  property,  it  must  be  on  the  ground  that  they 
elected  to  treat  the  transaction  as  no  sale.  If  they  brought 
an  action  for  the  price,  they  would  thereby  affirm  it  as  a  sale. 
Two  inconsistent  courses  being  open  to  them,  they  must  elect 
which  they  would  pursue,  and,  electing  one,  they  are  debarred 
from  the  other.  Reclaiming  the  goods  would  show  an  election 
to  forego  the  right  to  recover  the  price.  But,  instead  of 
reclaiming  the  goods  in  the  first  instance,  they  brought  an 
action  against  Bailey  for  the  price,  made  an  attachment  of 
his  property  by  **  trustee  process,  and  entered  their  action 
in  court,  and  he  was  defaulted."  As  Judge  Loomis  has  aptly 
said«  **  to  accept  this  as  good  law  would  be  to  establish  a 
principle  which  would,  upon  the  facts  found,  preclude  the 
appellee  from  hereafter  reclaiming  the  machinery  in  question/' 
We  do  so  accept  it,  because  it  commends  itself  to  our  judg- 
ment, and  so  clearly  does  this  appear  that,  although,  as 
Judge  Loomis  further  adds,  we  **are  aware  that  it  nuy 
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liTe  ftirther  rapport  from  other  deeMom  to  tho 

!*  we  deem  their  dtation  uncalled  for. 

The  plaintiff,  howeTer,  Bays  that  she  did  not  ezerdae  aaj 

optioii  an  til  she  resamed  poesesaion;  that  the  proTidonaof 

the  contract  that  the  amoant  paid  should  be  for  the  oae  of 

the  machinery,  applies  equally  whether  such  payment,  prior 

to  Buch  resumption,  was  by  the  .voluntary  act  of  the  vendee 

ot  was  coeroed  by  the  legal  action  of  the  vendor.    This  claim 

ia,  we  think,  not  only  opposed  to  the  reasoning  which  we 

have  quoted  and  approved,  but  requires  for  its  support  a 

construction  of  the  contract  which  must  be  based  upon  a 

presumed  intention  of  the  parties,  which  is  neither  found 

expressed  in  the  language  of  the  instrument  nor  can  be  coo- 

oeived  of  as  existing  in  the  mind  of  its  makers.    The  only 

thing  which,  in  case  of  the  vendee's  default,  the  contract 

expressly  provides  for,  is  the  right  of  the  vendor  to  retake  the 

property,  which  is  to  operate  as  a  discharge  of  the  note.    And 

although  we  have  held  that  the  vendor  had  the  option  to 

enforce  payment  instead,  it  cannot  reasonably  be  supposed 

that  the  parties  ever  intended  that  the  vendor,  through  the 

exercise  of  an  option  not  expressly  given,  could  by  reversal  of 

the  order  of  procedure,  instead  of  retaking  the  property  and 

canceling  the  note,  collect  the  note,  and  then  retake  the 

property.    Cases  cited  by  the  plaintiff's  counsel,  which  hold 

that  when  the  option  is  exercised  by  retaking  the  amount 

already  voluntarily  paid  may  be  retained  and  cannot  be 

recovered  back  by  the  vendee,  are  not  in  point.    These  are 

payments  made  by  the  vendee  in  afiSrmance  of  a  oontract 

which  it  does  not  lie  in  his  power  to  disaffirm,  and  while  the 

contract  remains  in  force  and  when  '"^  the  vendor  makes 

default,  and  it  thereby  becomes  the  right  of  the  vendor  to 

elect  whether  he  will  affirm  or  disaffirm,  if  he  does  the  latter, 

under  a  contract  similar  to  the  present^  the  vendor  is  under 

no  obligation  to  return  to  the  vendee  what  he  has  paid  in 

part  performance  of  a  contract  which  it  was  his  fault  that  he 

did  not  perform  altogether. 

But  while  voluntary  payments  are  made  by  the  vendee  In 
affirmance  of  the  contract,  involuntary  ones  can  only  be 
coerced  after  default,  and  import  a  like  affirmance  on  the 
part  of  the  vendor,  because  upon  such  default,  it  being  the 
right  of  the  vendor  to  elect  whether  he  will  affirm  or  disaffirm, 
though  it  may  be  true  that  he  might  defer  such  election  for  a 
considerable  time,  yet,  whenever  he  brings  an  action  to  recover 
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tbtt  oontnet  price,  lie  does  affirm  it,  just  as  much  as  lie  die* 
affirms  it  when  be  retakes  the  property.  To  say,  therefom 
that  the  Tender's  option,  in  the  case  before  us,  was  not  exer 
dsed  until  the  retaking,  is  erroneous.  It  involyes  a  doable 
election — ^to  affirm  the  sale  to  get  as  much  as  possible  oat  of 
the  general  assets  of  the  insolrent  estate,  and  then  to  rescind  it 
to  get  as  mnch  more  as  possible  out  of  the  property  specifically, 
which  seems  to  us,  it  must  be  said,  a  fast  and  loose  fingering 
of  the  contract.  The  plaintiff  insists  that  there  is  no  injustice 
in  this,  since  she  only  seeks  to  obtain  the  amount  of  the  pur- 
chase price  of  the  property,  and  cannot  get  more;  that  when- 
ever the  sum  collected  equals  the  debt,  the  property  vests  in 
the  vendee,  and  whenever  such  sum  less  than  the  debt  is 
wiough  to  make  the  balance  due  below  the  value  of  the  prop- 
erty, the  vendee. can  obtain  title  by  paying  the  remainder. 
There  seems  to  be  an  inconsistency  in  this  reasoning.  If  not 
only  what  is  voluntarily  paid  (in  this  case  nothing  was  in  fact 
so  paid)«  but  what  she  collects,  may  be  held  as  rent,  why  is 
the  plaintiff  under  any  obligation  to  apply  it  as  part  payment 
upon  the  note?  When  she  retakes  the  property  it  is  her  duty 
under  the  contract  to  cancel  and  give  up  the  note.  But  the 
note  being  discharged,  is  she  thereupon  to  return  the  prop- 
erty? If  the  sum  received  is  rent  merely,  why  does  not  the 
whole  purchase  price  continue  due?  If,  on  the  other  ^ 
hand,  she  is  bound  to  apply  it  in  part  payment,  why  is  it 
not  because  she  has  elected  to  trest  the  obligation  as  absolute 
and  not  as  conditional?  We  think  the  plaintiff  is  mistaken 
In  her  claim. 

Coming,  then,  to  the  second  point  in  the  plaintiff's  argu- 
ment, that  the  law  and  the  agreement  taken  together,  give  to 
her  cumulative  remedies,  which  she  is  entitled  to  pursue  eepap 
rately  until  they  result  in  satisfaction,  the  answer  to  this 
claim  appears  to  be  clearly  embraced  in  what  has  already 
been  said.  This  is  not  a  question  of  remedy,  but  of  right 
The  contract  was  conditional.  The  note  should  be  paid  or 
the  property  might  be  retaken.  There  was  an  option.  True, 
this  court  has  held  that  such  option  belonged  to  the  vendor 
and  not  to  the  vendee.  The  debt  was  absolute  if  the  vendor 
elected  to  treat  it  as  such.  The  plaintiff's  intestate,  or  she  as 
his  administratrix,  might  therefore  upon  the  vendee's  default, 
demand  and  enforce  either  payment  or  return.  If  the  latter, 
that  by  the  express  terms  of  the  instrument  inured  to  discharge 
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Am  note.    If  the  former,  that  eqnallj,  tboogh  bjr  eperelkNi  of 

law,  transferred  and  confirmed  the  title.  Haying  elected 
therefore,  to  enforce  the  note,  the  plaintiff  is  entitled  to  all 
the  remedies  which  the  law  or  the  contract  gives  her  for  that 
purpooe,  but  not  for  auy  other  purpose.  She  could  attach 
the  property.  She  did  in  fact  attach  other  property.  Insol* 
vency  intervening,  the  claim  was  presented  and  the  dividend 
received.  What  other  remedy  for  the  enforcement  of  the  debt 
exists?  Not  now  to  retake  the  property  as  a  means  to  that 
end.  A  contract  of  conditional  sale  imposes  no  lien  upon 
property  in  favor  of  the  vendor,  for  that  or  any  other  purpose. 
He  does  not  sell  and  receive  back  a  pledge.  He  retains  the 
tiUe  ontil  he  elects  to  part  with  it,  and  when  he  does  so  elect 
the  title  passes  from  him;  but  nothing  else  thereby  springs 
up  in  its  place  in  the  nature  of  a  lien  or  encumbrance  upon 
the  property,  inuring  to  his  benefit 

And  this  brings  us  directly  to  the  remaining  claim  of  the 
plaintiff,  that  the  contract  in  question  is  in  the  nature  of  a 
mortgage.  It  is  not  a  mortgage.  If  it  had  been,  it  must, 
**  in  order  to  be  valid,  have  been  executed  with  statutory 
formalities,  which  are  lacking,  and  recorded.  It  would  re- 
quire foreclosure  to  perfect  title,  and  it  ought  to  have  been 
considered  by  the  commissioners  on  the  insolvent  estate  secur* 
ity  for  the  plaintiff^s  claim  upon  the  property  of  such  estate, 
which  was  not  done.  It  is  not,  therefore,  claimed  to  be  a 
mortgage,  but  that  it  was  in  the  nature  of  a  mortgage.  We 
think,  however,  that  it  is  just  as  far  from  the  nature  of  a  mori* 
gage  as  any  other  conditional  sale;  no  more  and  no  less;  and 
that  to  hold  that  between  conditional  sales,  a  class  of  con* 
tracts  so  often  construed  and  so  clearly  defined  in  this  state, 
and  chattel  mortgages  proper  there  is  an  intermediate  and 
anomalous  species  of  contracts,  which  the  court  will  regard 
as  importing  in  favor  of  a  vendor  all  the  benefits  of  both  a 
mortgage  and  a  conditional  sale,  and  against  the  vendee,  the 
trustee  for  the  benefit  of  creditors  of  the  vendee's  insolvent 
estate  and  the  public  generally,  to  whom  such  unrecorded  and 
undisclosed  conveyances  operate  too  often  disadvantageously, 
all— the  burdens  of  both,  with  none  of  the  advantages  of 
either — would  be  opposed  to  publio  policy,  and  cannot  be  and 
is  not  law. 

There  is  no  error  in  the  Judgment  complained  d 

In  this  opinion  the  other  judges  concurred. 
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■ad  the  righti  of  the  parties  thereunder,  will  be  found  disonised  In  the  fol- 
lowing cases:  Qerow  r.  Caatello,  11  Col.  560;  7  Am.  8t  Rep.  260,  and  notei 
BolUng  r.  Kirby,  90  Ala.  216;  24  Am.  St  Rep.  789;  Dederids  r.  Woffa,  68 
Mise.  600;  24  Am.  St.  Rep.  283,  and  note;  Tiift$  ▼.  ITAreambal,  86  Mioh. 
186;  24  Am.  St.  Rep.  79,  and  note;  AuUman  r,  OUan,  43  Minn.  409.  See 
farther  the  extended  notes  to  Tumip$eed  t.  Cunningham,  60  Am.  Dee.  196| 
BuiKler  t.  PkUUpB,  4  Am.  St  Rep.  699,  and  Pabner  t.  Howard,  1  Am.  81- 
Bep^OlL 


Haviland  v.  Sammis. 

[e2  ComixcncUT,  4i.] 

Scinm  or  FBAUD8.«^If  an  Entiri  and  Indivisiblb  Comtraot  Is  Pabtlt 
Within  thn  Statuts  of  Fkaudb,  the  whole  is  a£Feoted  by  the  statnte  if 
part  is  by  paroL 

Statdtn  of  Frauds^— Collatbral  Parol  Aorbemknts.— If  one  who  hai 
af^reed  to  parchaee  a  lot  of  land,  represented  to  be  one  hundred  feet 
wide,  on  being  tendered  a  conTeyance  describing  the  lot  as  being  one 
hundred  feet  in  width,  more  or  leas,  refnses  to  acoept  snch  eonyeyanoe^ 
and  therenpoQ  the  vendor,  by  his  agents  agrees  by  parol  that  if  the 
Tendee  will  acoept  the  deed,  the  vendor  will  pay  the  difference  in  valne 
between  the  tract  described  in  the  deed  and  the  tract  represented,  snoh 
agreement  is  not  within  the  statnte  of  frauds,  and  may  be  enforced. 

Action  to  recover  the  difference  in  value  between  the  land 
conveyed  to  plaintiff  and  that  agreed  to  be  conveyed.  The 
defendant  demurred  to  the  complaint,  and  the  question  pre- 
sented by  the  demurrer  was  reserved  for  the  advice  of  the  ap- 
pellate court 

If.  W,  Seymour  and  H.  ff,  Knapp^  for  the  defendant 
R.  Fro9ty  for  the  plaintiff. 

^  Andrews,  C.  J.  The  complaint  alleges  in  substance 
that  on  the  twenty-sixth  day  of  June,  1888,  the  defendants 
were  the  owners  of  a  tract  of  land  on  West  avenue  in  the  city 
of  Norwalk,  which  they  represented  to  the  plaintiff  to  be  one  • 
hundred  and  ten  feet  wide;  that  the  plaintiff  relying  on  their 
representation  agreed  to  buy  the  land,  and  made  on  that  day 
a  part  payment  of  the  purchase  money,  and  on  the  twenty- 
ninth  day  of  the  same  month  paid  the  balance  of  the  purchase 
prioe  to  the  defendants;  that  thereafter  the  defendants  ten- 
dered to  the  plaintiff  a  deed  which  described  the  land  to  ba 
one  hundred  and  ten  feet,  more  or  less,  wide  on  West  avenue 
and  eighty-nine  feet  wide  in  the  rear.  Apparently  the  plain- 
tiff refused  to  accept  the  deed,  for  the  complaint  avers  "thai 


May,  1892.]  Haviland  v.  Sammis.  881 

the  laid  defendants  by  their  said  agent  agreed  by  parol  with 
the  plaintiff  through  ber  said  agent,  that  if  she  would  aecept 
said  deed  they  would  pay  her  the  difference  between  the  yalae 
of  the  tract  described  in  the  deed  and  the  value  of  the  trao 
as  represented  by  them;  and  that  the  plaintiff  under  this 
agreement  accepted  said  deed."  The  complaint  alleges  the 
difference  in  the  value  to  be  seven  hundred  and  fifty  dollars* 
and  that  the  defendants  have  refused  to  pay  it.  The  plaintiff 
claims  damages  to  the  amount  of  eight  hundred  dollars. 

The  defendants  demur  to  the  complaint,  '* because  it  aj^ 
pears  from  the  allegations  thereof  that  the'  agreement  upon 
which  the  plaintiff  seeks  to  maintain  her  action,  if  any  such 
was  made,  was  for  the  sale  of  real  estate,  or  an  interest  in  or 
concerning  it,  and  was  by  parol  and  not  in  writing,  as  re- 
quired by  the  statute  of  frauds." 

The  proposition  of  law  maintained  by  the  defendants,  'Uhat 
when  an  entire  and  indivisible  contract  is  partially  within  the 
statute  of  frauds  the  whole  is  avoided  by  the  statute  if  that 
part  is  by  parol,"  is  undoubtedly  correct.  But  this  case  is 
not  affected  by  that  proposition.  The  defendants  had  con- 
tracted to  convey  to  the  plaintiff  a  certain  piece  of  land  for 
which  she  had  paid  them.  They  proposed  to  convey  a  smaller 
piece.  She  refused  to  accept  it.  They  ^*  then  say  to  her — 
if  you  will  accept  the  deed  of  the  smaller  piece  we  will  return 
to  yon  the  difference  in  value  between  the  piece  of  land  we 
agreed  to  convey  to  you  and  the  piece  of  land  which  in  fact 
we  do  convey  to  you.  The  promise  to  return  the  excess  of 
money  is  not  affected  by  any  sale  of  land. 

Analyze  the  transaction  between  these  parties  more  mi- 
nutely and  this  becomes  clear.  The  defendants  had  had 
negotiations  with  the  plaintiff  by  which  they  had  contracted 
to  convey  to  her  a  certain  piece  of  land  for  which  she  had 
paid  them.  They  tender  her  a  deed  of  a  smaller  piece  which 
she  refuses  to  accept.  At  that  moment  all  contract  for  the 
sale  of  that  piece  of  land  is  at  an  end.  Then  the  parties  be- 
gin to  negotiate  for  the  sale  by  the  defendants  to  the  plaintiff 
of  a  different  piece  of  land — a  smaller  piece.  The  plaintiff 
consents  to  take  a  smaller  piece  at  a  smaller  price.  This  is  a 
new  contract.  A  deed  is  given  and  accepted.  The  price  had 
been  paid.  All  contracts  respecting  land  or  any  interest  in 
or  concerning  land  between  these  parties  were  then  concluded 
— executed  on  both  sides.  But  the  money  representing  the 
difference  in  price  between  the  piece  of  land  agreed  by  tht 
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841^  that  ^all  rivers  that  are  navigable,  all  nain gable  arms  of 
the  sea,  and  the  ocean  itself  on  onr  coast,  may  in  a  certain 
sense  be  considered  as  common,  for  all  the  citizens  have  a 
common  '*''  right  to  their  navigation.  Bnt  all  adjoining 
proprietors  on  navigable  rivers  and  the  ocean  have  a  right 
to  the  soil  covered  with  water  as  far  as  they  can  occupy  it; 
that  is,  to  the  channel,  and  have  the  exclusive  privilege  of 

wharfing  and  erecting  piers  on  the  front  of  their  land 

Nor  may  adjoining  proprietors  erect  wharves,  bridges,  or 
dams  across  navigable  rivers  so  as  to  obstruct  their  naviga- 
tion." 

This  statement  of  the  law  is  quoted  in  the  opinion  in  EaH 
Haven  v.  Hemingway^  7  Conn.  186,  with  the  suggestion  that 
the  court  do  not  understand  by  it  that  the  adjoining  proprie- 
tors are  seised  of  the  soil  covered  by  water,  but  that  they  have 
a  right  of  occupation,  properly  termed  a  franchise.  The  con- 
troversy between  the  parties  regarded  the  title  to  the  soil,  with 
the  wharf  and  store  standing  thereon,  between  high  and  low 
water  mark  on  the  east  side  of  Dragon  river,  which  is  an  arm 
of  the  sea  where  the  tide  ebbs  and  flows,  and  was  navigable 
adjoining  the  premises  for  large  vessels. 

That  case  decided  that  the  proprietor  of  land  ajoining  a 
navigable  river  has  an  exclusive  right  to  the  soil  between 
high  and  low  water  mark,  for  the  purpose  of  erecting  wharves 
and  stores  thereon.  We  do  not  recall  any  case  in  this  state 
in  which  the  precise  point  made  in  this  case  was  in  issue. 

There  are,  however,  expressions  in  the  opinions  in  several 
cases  which  indicate  the  general  views  of  at  least  the  judges 
writing  the  respective  opinions.  Thus  in  Simons  v.  French^ 
26  Conn.  845,  Judge  Storrs  says:  **  In  Connecticut  it  is  now 
settled  •  •  •  •  that  the  owner  of  the  upland  adjoining  such" 
(adjacent)  '*  flats  becomes  entitled,  by  virtue  of  his  ownership 
of  the  upland,  to  the  exclusive  right  of  wharfage  out  over 
them  in  front  of  said  upland  to  the  channel  of  an  arm  of  the 
sea  adjoining  such  flats." 

In  Mather  v.  Chapman,  40  Conn.  882,  16  Am.  Rep.  46,  the 
court  says:  "It  is  conceded  that  by  the  settled  law  of  Con* 
necticut  the  title  of  a  riparian  proprietor  terminates  at  ordi- 
nary high-water  mark.  It  is  also  conceded  that  though  his 
title  in  fee  thus  terminates,  yet  he  has  certain  privileges  in 
the  adjoining  waters.  Among  the  most  important  of  these 
privileges  ^^^  are:  1.  That  of  access  to  the  deep  sea;  2.  The 
right  to  extend  his  land  into  the  water  by  means  of  wharves. 
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fobjeet  to  the  qvallfioatioa  that  he  thereby  doee  no  Iijiiij  to 
the  free  navigation  of  the  water  by  the  publio.'' 

In  State  y.  Sargent^  46  Conn.  868,  the  right  of  ownen  of 
land  bounded  on  a  harbor  to  ** embark  therefrom  and  go  upon 
the  eea''  is  recognised.  And  in  New  Haven  Steamboat  Oo.  t. 
Sargewt^  60  Conn.  199,  47  Am.  Rep.  682,  the  right  of  a  party, 
owner  of  the  upland,  to  extend  hie  wharf,  if  he  desires,  to  the 
channel  of  the  harbor,  in  that  case  some  nine  hundred  feet 
below  low-water  mark,- is  expressly  stated,  and  the  words 
''deep  water''  and  ** channel"  are  used  as  synonymous. 

Aside  from  these  references,  the  reason  ordinarily  stated  for 
giying  to  riparian  proprietors  the  right  of  wharfage,  to  wit,  to 
facilitate  commerce  and  the  loading  and  unloading  of  ships, 
together  with  the  common  sense  of  the  matter,  clearly  indi* 
eates  that  the  right  should  not  be  restricted  as  claimed  by 
the  plaintiff  unless  there  are  positive  decisions  to  that  effect 
or  imperative  reasons  for  so  doing. 

If^  in  view  of  the  opinions  already  quoted,  the  question  is 
to  be  regarded  as  an  open  one  in  this  state,  we  see  no  good 
reason  why  it  should  not  be  decided  in  accordance  with  the 
convenience  of  riparian  proprietors,  and  for  the  encourage- 
ment of  commerce,  so  long  as  there  is  no  counterbalancing 
injury  involved  to  others.  Except  in  cases  where  navigabil* 
ity  begins  at  low-water  mark,  the  right  to  wharf  out  to  low* 
water  mark  only  would  be  no  privilege  to  adjoining  proprietors 
nor  benefit  to  commerce. 

It  is  significant  that  the  word  ^  wharf^**  as  ordinarily  de- 
fined, implies  a  structure  in  aid  of  navigation,  and  to  which 
▼essels  have  access.  This  is  well  stated  in  Langdon  v.  Mayor 
0te.^  98  N.  Y.  161,  thus:  '^A  wharf  is  a  structure  on  the  margin 
of  navigable  waters,  alongside  of  which  vessels  can  be  brought 

far  the  sake  of  being  conveniently  loaded  or  unloaded 

Hence  water  of  sufiScient  depth  to  float  vessels  is  an  essential 
part  of  every  wharf,  a  necessary  incident  thereof  or  appurte- 
nance thereto,  without  which  there  can  be  no  wharf  and  no 
wharCstge.  Indeed,  ^**  a  wharf  cannot  be  defined  or  con- 
ceived except  in  connection  with  adjacent  navigable  water.'* 

It  seems  to  us  therefore  that  a  proprietor  of  land  adjoining 
Stamford  harbor,  and  waters  of  a  like  character  in  this  state, 
has  a  right  to  connect  himself  with  navigable  water  by  means 
of  wharves  or  channels  extending  from  and  adjacent  to  his 
uplands,  so  long  as  he  does  nothing  to  interfere  with  the  free 
navigation  of  the  waters. 
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TIm  defendant  ohdoMd  that  the  leglthifam  had  paaaed  an 
aot|  which  waa  recited  in  the  finding,  which  directl/  anthor- 
lied  the  erection  of  the  wharf  In  qneetion. 

The  groonds  orer  part  of  which  the  wharf  waa  built  and 
the  ohannela  dog  were  deeignated  for  the  planting  and  colti* 
yation  of  oysters  by  a  committee  of  the  town  of  Stamford  in 
accordance  with  the  statates.  The  plaintiff  claimed  that  the 
defendant  had  no  right  to  wharf  out  into  said  gronnda  or  to 
dig  said  channels  in  the  aame,  the  same  being  situated  below 
low-water  mark  and  within  navigable  waters  of  this  state; 
that  the  plaintiff  having  acquired  his  title  to  the  grounds 
through  original  designations  of  a  competent  committee 
appointed  for  that  purpose,  his  rights  therein  could  not  be 
affected  by  adjoining  landowners,  as  the  rights  of  such  land* 
owners,  in  contemplation  of  the  statute,  only  extended  to  low- 
water  mark;  that  the  statute  gave  the  defendant  no  right  to 
build  a  wharf  or  dig  a  channel  below  low*water  mark  and  no 
right  to  build  any  wharf,  and  that  even  if  it  did  it  gave  him 
such  right  only  as  subservient  to  the  plaintiff's  right  to  plant 
and  cultivate  oysters,  and  the  right  to  build  such  wharf  could 
be  exercised  only  by  obtaining  the  plaintiff's  consent  so  to  do. 

The  court  ruled  adversely  to  the  claims  of  the  plaintiff,  and 
rendered  judgment  for  the  defendant.  The  view  we  have 
taken  of  the  law  makes  it  unnecessary  for  us  to  examine  the 
act  of  the  legislature  referred  ta  If^  as  we  hold,  the  owner  of 
the  uplands  in  question  had  a  right,  as  incident  to  such  owner- 
ship, to  connect  the  same  by  means  of  wharves  or  channels 
with  the  navigable  water  of  the  harbor,  nothing  has  been  done, 
so  far  aa  appears  to  legally  deprive  '^^  him  of  that  right,  and 
the  designation  of  the  grounds  for  the  planting  and  cultivation 
of  oysters  under  the  terms  of  the  statute  (sections  2348  and 
2349  of  the  Qeneral  Statutes)  are  ineffectual  for  that  purpose. 

There  is  no  error  in  the  judgment  appealed  frooL 

In  this  opinion  the  other  judges  concurred. 


The  doctrine  of  tho  prinoipal  omo  i»  In  harniony  vitb  tluil  mainteinod  in 
Illinoit  Ceni,  R,  R,  r.  Mnoii,  146  U.  S.  387,  464,  moro  oommoBly  known 
and  celebrated  by  the  title  of  the  Chicago  Water  Front  case.  In  that  oaao 
the  right  of  the  Illinoia  Central  Railroad  in  and  to  lands  oovered  by  the 
waten  of  Lake  Michigan,  founded  npon  a  grant  nade  by  the  legidatwre  of 
Illinois  was  denied,  bat  the  title  of  the  company  to  certain  wharres  erected 
in  front  of  lands  owned  by  it  and  bordering  npon  the  lake  was  affirmed,  and 
an  inquiry  was  ordered  to  be  institnted  for  the  purpose  of  determining 
whether  such  wharres  extended  beyond  the  point  of  praotical  aai 
The  oonrt  said:  "  But  the  decree  below,  as  it  respeots  tha  pier 
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in  187S;  and  the  pfeci  eompletMl  in  1880  wad  1881,  marked  f ,  %  lad  %  Mar 
Chioago  riTer.  uid  the  pier  aad  dooks  between  and  in  front  of  Twelfth  aad 
Siziacaith  atreeti^  la  modified  ao  aa  to  direct  the  conrt  below  to  order  eneh 
inveattgation  to  be  made  aa  may  enable  it  to  determine  whether  thoae  piert 
erected  by  the  company,  1^  Tirtne  of  ita  riparian  proprietorahip  •(  lota 
formerly  oonatitntiog  part  of  lection  10,  extend  into  the  lake  beyond  the 
point  of  practical  navigability,  haying  reference  to  the  manner  in  which 
coouneroe  in  Tcasela  ia  condaeted  on  the  lake;  and,  if  it  be  determined  npoa 
mdi  inTcatigation  that  said  piera,  or  any  of  them,  do  not  extend  beyond  anch 
point,  then  that  the  title  and  possecsion  of  the  railroad  company  to  each  pien 
ahall  be  affirmed  by  the  conrt;  bni  if  it  be  atcartained  and  determined  thai 
aoeh  piera,  or  any  of  them,  do  extend  beyond  inch  naTigable  point,  then  the 
aaid  eonrt  shall  direct  the  said  pier  or  piers,  to  the  excess  aaoertained,  to  be 
•bated  and  removed,  or  that  other  proceedings  relating  thereto  he  taken  e« 
the  application  of  the  state  aa  may  be  aathoriaed  by  law;  and  alao  to  order 
that  similar  proceedings  be  taken  to  ascertain  and  determine  whether  or  noi 
the  pier  and  dock,  oonatmcted  by  the  railroad  company  in  front  of  the  shore 
between  Twelfth  and  Sixteenth  streets  extend  beyond  the  point  of  aaWga* 
bility,  and  to  affirm  the  title  and  possession  of  the  company  if  they  do  noi 
extend  beyond  snch  point,  and,  if  they  do  extend  beyond  snoh  pointy  to  order 
the  abatement  and  remoy»l  of  the  excess,  or  that  other  proceediogs  relating 
thereto  be  taken  on  application  of  the  state  aa  may  be  anthorixed  by  law." 

WHARvxa — Riam  of  Ripabian  Owners  to  Build  on  Natioabls 
Btbkaiib:  See  the  extended  note  to  MiUer  t.  liendenhaU,  19  Am.  St.  Bep. 
231.  The  right  to  bnild  and  maintain  a  wharf  ont  to  a  point  in  the  strean 
where  it  la  practically  navigable^  provided  it  doee  not  interfere  with  navigir 
tion,  is  a  well-established  incident  to  riparian  ownership:  BaMridge  r.  8k&f 
lock,  29  Ind.  364;  95  Am.  Dec.  644,  and  note;  J^enonvUie  t.  LoukvUie  €k. 
Ferry  Cb.,  27  Ind.  100;  89  Am.  Dec.  495;  Sherlock  t.  BaMHdge^  41  Ind.  S8f 
18  Am.  Rep.  802;  and  note;  Unkm  Depoi  efe.  Co.  t.  Brmuwidtt  81  If  ton.  S97| 
47  Am.  Rep.  789;  Rwmeey  t.  New  York  e$c  By.  Ox,  188  N.  T.  79|  28  km» 
St.  Rep.  600l  and  note;  Compiam  t.  Hatdtme,  90  Ala.  411;  24  Am.  St  Repi 
823,  and  note.  See  Dtma  t.  Jad^som  Strtei  Wharf  Oo.^  81  OU.  118;  89 
Dec^  164. 
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Bnoonoii  Sal^  Ohanob  of  Poflnasioii.— If  peraonal  properly  Ukm 
npon  exeeation  is  sold  at  pnblie  auction  honaJUU  and  after  oompliaaee  with 
aU  lawful  formalities,  the  rule  imperatiTely  requiring  a  change  hi  the 
poeseseion  of  such  property  as  between  vendor  and  vendee  and  raising 
aa  a  matter  of  law  in  favor  of  attaching  creditors,  from  the  failure  ef 
auch  change,  a  conclusive  presumption  of  fraud  does  not  apply. 

BuBCUTioN  Salb^Rbtxntion  of  PoasKSSiON. — ^If  an  execution  sale  ia  mads^ 
and  the  judgment  creditor  permits  the  debtor  to  remain  in  possession 
after  the  sale,  such  conduct  raises  an  inference  against  the  validity  el 
the  tranaaotion  which  it  is  incumbent  on  such  creditor  to  overcome  h^ 
proof  that  his  judgment  was  for  an  honest  debt  and  that  there  waa  ai 
oollusion  between  him  and  his  debtor  to  cheat  or  defraud  other  ereditetib 
AM.  8r.  Bar..  Vok  XXXVI. -S 
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AoTKm  for  possession  of  chattels.    Judgment  fbr  phinffit 
L.  B.  Bianton  and  W.  J.  MeConviUe^  for  the  appellant 
B.  (y Flaherty  and  D.  JL  Ab$rdeinf  for  the  appellee. 

'^  Fbnn,  J.    This  is  an  action  to  recover  damages  tot  ths 

:ing  and  carrying  away  of  personal  property.  It  was  tried 
to  a  jury  in  the  court  of  common  pleas  for  Hartford  county* 
From  the  judgment  rendered  for  the  plaintiff  the  defendant 
has  appealed  to  this  court. 

The  record  presents  two  questions.  The  first  relates  to  the 
admission  of  evidence.  The  plaintiff  claimed  to  have  proved 
that  he  recovered  judgment  against  one  Alfred  Teweles  and 
Clara  Teweles  his  wife,  on  which  execution  issued,  which  was 
levied  on  the  property  in  question,  which  was  posted,  its  sale 
advertised,  and  the  articles  sold  upon  the  premises  where 
situated,  being  a  shop  in  the  rear  of  No.  66  Asylum  street,  in 
Hartford;  the  sale  being  made  by  adjournment  from  the  sign- 
post, necessitated  by  the  character  of  the  articles;  and  that 
the  property  was  purchased  by  the  plaintiff,  as  the  highest 
bidder  therefor.  The  plaintiff  further  claimed  that  the  prop- 
erty, at  the  time  of  the  levy,  belonged  to  and  was  in  the  pes* 
session  of  Clara  Teweles,  and  that  Alfred  Teweles  had  no 
interest  therein,  but  was  carrying  on  business  for  bis  wife  and 
not  for  himself.  The  defendant  claimed  otherwise;  and  that 
be  was  entitled  to  hold  the  property  by  virtue  of  a  subsequent 
attachment  of  '^*  it  as  the  property  of,  and  upon  a  claim 
against,  Alfred  Teweles,  followed  by  judgment,  levy  of  execu* 
tion,  and  purchase  upon  execution  sale,  while  the  property 
remained,  without  change  of  possession,  on  the  premises  in 
the  rear  of  No.  66  Asylum  street. 

On  the  trial  the  plaintiff  offered  in  evidence  a  written  lease 
of  the  premises  to  Clara  Teweles.  The  defendant  objected 
to  its  admission  as  irrelevant  and  tending  to  lead  the  jury  to 
believe  that  the  plaintiff  had  possession  of  the  premises.  The 
court  overruled  the  objection,  and  the  defendant  excepted. 

It  has  not  been  explained  to  us,  nor  do  we  see,  how  this 
evidence  tended  to  create  a  belief  that  the  plaintiff  was  in 
possession  of  the  premises.  It  certainly  was  not  offered  for 
any  such  object.  Indeed  the  plaintiff  did  not  make  the 
slightest  claim  to  possession.  We  think  it  did  tend  to  show 
the  possession  of  Clara  Teweles,  and  that  it  was  admissible 
for  that  purpose  in  connection  with  the  other  evidence  and  in 
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npport  of  the  plaintiff's  eontentioii.  The  defendtal  had  ne 
eLaim  againBt  her  or  againet  the  propertj  which  iho  Ofvned 
and  poflBeesed. 

Boft  the  important  question  in  the  case  arises  upon  the 
charge  of  the  court  to  the  jury,  whichi  orerrnling  the  defend- 
ants claims  and  denying  his  requests  to  the  contrary  effect, 
was*  in  substance,  that  where  personal  property  is  taken  upon 
execution,  and  sold  at  public  auction  bona  Jlde^  and  after 
compliance  with  all  legal  formalities,  the  strict  rule  of  policy 
imperatively  requiring  a  change  of  possession  of  such  proper^ 
aa  between  vendor  and  vendee,  and  raising,  as  matter  of  law 
and  in  favor  of  attaching  creditors,  from  the  failure  cf  such 
change,  a  conclusive,  irrebuttable  presumption  of  fraud,  does 
not  apply. 

Was  this  chaige  correctf  This  precise  question,  and  in 
this  form,  is  now  before  this  court  for  the  first  time.  And  it 
is  one  of  no  small  interest  and  importance,  both  to  the  legal 
profession  and  to  the  public  generally.  It  was  ably  and  fully 
presented  in  the  briefs  of  counsel  on  both  sides,  with  ample 
citation  of  text-books  and  decisions.  It  is  evident  ^*^  that 
the  weight  of  authority,  as  gathered  from  the  English  cases 
and  those  of  sister  state  jurisdictions,  is  in  favor  of  the  doc- 
trine as  stated  by  the  court  below.  Yet  the  reasons  given  are 
ao  various,  and  sometimes  so  inconsistent  with  each  other, 
and  the  law  upon  the  general  subject  of  the  effect  of  the  re- 
tention of  possession  so  different  in  many  jurisdictions  from 
€Hir  own,  that  an  elaborate  examination  of  such  authorities 
would  be  as  unprofitable  as  it  would  be  tedious.  Indeed  this 
court,  by  Church,  J.,  said,  as  early  as  the  case  of  Orixfrne  v. 
TuIUtj  14  Conn.  536:  *'  Perhaps  there  has  been  no  question 
more  frequently  discussed,  and  certainly  none  discussed  with 
less  satisfactory  results,  than  the  primary  one  presented  by 
thia  motion,  namely,  how  far  and  in  what  sense  the  retention 
of  possession  of  personal  property  by  the  vendor  aAer  a  sale 
is  evidential  of  fraud  or  of  a  secret  trust  for  his  benefitf  We 
have  no  disposition  here  to  examine  all  the  cases  which  have 
been  reported  upon  this  prolific  subject  of  controversy.  By  so 
doing  we  should  have  no  hope  of  reconciling  them.  Some  of 
them  are  irreconcilable.'*  We  therefore  incline  to  agree  with 
counsel  for  the  appellant  who,  in  asserting  that  the  court 
below  was  misled  by  authorities  taken  from  other  jorisdio* 
tions,  declared  that  **  this  question  is  one  relating  to  a  peculiar 
dootrine  of  Connecticut  law.    There  is  hardly  a  principle  in 
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fwpeot  to  which  It  would  be  more  vrnsalb  to  fellow  the  author- 
lly  of  other  jorisdictions."  Certainly,  upon  the  general  enlh 
jecti  we  have  an  abundance  of  decisions  in  our  own  state; 
and  treating  of  the  present  question  as  of  first  impressioa 
here,  we  shall  host  perform  our  duty  if  we  square  our  deter- 
mination of  it  to  those  decisions  and  the  underlying  principles 
upon  which  they  depend. 

In  Halsiat  v.  Blakesleey  41  Conn.  802,  this  courti  by  Pardee, 
J.,  said:  **  This  rule  of  law,  that  the  retention  of  poeseflsion  of 
personal  property  by  the  vendor  is  conclusive  evidence  of  a 
colorable  sale,  is  a  rule  of  policy  required  for  the  prevention 
of  fraud,  and  is  to  be  inflexibly  maintained/'  So  also  in 
Capron  v.  Porter^  48  Conn.  888,  this  court,  by  Loomis,  J., 
said:  "That  the  retention  of  possession  of  ^*^  personal  prop- 
erty by  the  vendor  after  a  sale  raises  a  presumption  of  fraud 
which  cannot  be  repelled  by  any  evidence  that  the  transaction 
was  bona  fide  and  for  valuable  consideration,  is  sUU  adhered 
to  and  enforced  by  the  courts  of  this  state  with  undiminished 
rigor  as  a  most  important  rule  of  public  policy.''  And  cer- 
tainly this  assertion  remains  as  true  now  as  it  was  then. 

Various  reasons  for  this  rule  have  been  stated  by  this  courts 
but  we  think  the  correct  and  controlling  one  is  that  declared 
in  Kirtland  v.  SnoWy  20  Conn.  23,  quoted  in  Mead  v.  Nayee^ 
44  Conn.  490:  ''  The  reason  of  extending  it  from  a  mere  rule 
of  evidence,  calling  it  a  badge  of  fraud  only,  and  arbitrarily 
declaring,  as  matter  of  law,  that  it  renders  the  sale  void  as  to 
creditors,  notwithstanding  the  highest  evidence  as  to  the  hon- 
esty of  the  sale,  is  because  it  has  been  thought  better  to  take 
away  the  temptation  to  practice  fraud  than  to  incur  the  dan- 
ger arising  from  the  facility  with  which  testimony  may  be 
manufactured  to  show  that  a  sale  was  honest"  We  adopt 
the  foregoing  as  the  true  rule  and  reason  therefor.  It  has 
also  been  said  by  this  court,  as  in  Capnm  v.  ParieTf  48  Conn. 
888,  by  LoomiSi  J.,  ^Uhat  the  possessor  would  obtain  by  such 
continued  possession  a  false  credit,  to  the  injury  of  third  per* 
sons,  if  there  was  no  such  rule  to  protect  them."  This  is  un- 
doubtedly so,  and  well  states  a  benefit  to  be  derived  from  the 
existence  of  the  rule.  But  that  it  was  not  given  as  a  reason 
for  the  creation  of  it,  afibrding  warrant  for  invoking  its  appli- 
cation in  cases  whenever  possession  of  property  caused  the 
hazard  of  false  credit,  is  manifest,  and  the  same  judge,  in  de. 
livering  the  opinion  of  this  court  in  Oitberi  v.  Decker^  5S 
Conn.  405,  said:  "  It  is  said  that  one  reason  given  for  the  rule^ 
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makiDg  the  retention  of  poesesnon  by  the  Tendor  ftmndolenti 
is  that  the  poBseseor  thereby  may  gain  a.&lse  credit,  and  that 
the  creditor  actually  misled  ought  to  be  allowed  to  aet  aaidt 
the  transaction.  This  would  require  a  radical  change  in  our 
law.  The  inquiry  was  not  whether  the  creditor  was  in  fact 
misled,  or  when  and  under  what  circumstances  the  debt  was 
contracted,  or  whether  the  debt  is  old  or  new,  but  simply 
whether  he  attached  the  property  *^  while  possession  was 
retained  by  the  vendor.'*  The  decisions  in  CcUkinM  t.  Loeb' 
wood^  16  Conn.  276;  41  Am.  Dec.  143;  HaU  r.  Oaylor,  87 
C6nn.  650,  and  Oilbert  v.  Decker^  68  Conn.  406,  which  limit 
the  presumption  of  fraud  from  retention  of  possession  to  at- 
taching creditors  and  those  who  stand  in  their  position,  it  be- 
ing immaterial  whether  the  debts  due  such  creditors  were 
eontracted  before  or  after  the  sale,  and  deny  it  to  creditors  in 
general,  alike  to  those  who  gave  credit  subsequently  and  those 
who  gave  it  prior  to  such  sale,  show  that  this  could  not  have 
been  the  reason  of  the  rule  and  also  that  the  rule  is  one  which 
has  a  restricted  rather  than  an  extended  application,  as  its 
very  rigor  necessarily  requires  that  it  should  have.  The  dan- 
ger of  a  false  credit,  desirable  as  it  is  to  avoid  or  obviate  it 
when  possible,  might  be  as  great  where  there  was  as  where 
there  was  not  a  legal  excuse,  and  is  perhaps  unfortunately  as 
great  as  ever  in  cases  of  conditional  sales,  so  often  supported 
by  our  courts. 

The  rule  being  inflexible  within  the  scope  of  its  application, 
and  the  reason  therefore  being,  as  we  have  seen,  a  reason 
analogous  to  the  underlying  principle  of  the  statute  of  frauds, 
a  presumption  which  avoids  the  peril  of  collusion  by  prevent- 
ing its  accomplishment,  let  us  inquire  whether  a  sheriff's 
sale  on  execution  is  within  its  letter  or  its  spirit  and  reason. 

That  it  is  not  within  the  letter  of  the  rule  is  evidenti  since 
the  retention  of  possession  is  not  by  the  vendor,  the  transfer 
of  title  being  in  invitum^  and  by  operation  of  law.  Nor  does 
it  seem  to  us  to  be  any  more  within  the  spirit.  It  is  a  judi* 
cial  sale,  conducted  under  and  by  virtue  of  a  lawful  precept 
by  an  officer  of  the  court.  And  while  it  mighty  like  a  judg- 
ment, be  shown  to  be  collusive  and  fraudulent  in  fact,  it 
hardly  seems  in  consonance  with  the  well-established  and  or- 
dinary presumptions  attaching  to  official  proceedings  to  pre- 
sume at  all,  and  much  less  conclusively,  as  a  matter  of  law, 
that  it  is  sa  Such  presumption  as  there  may  be  ought  rather 
to  be  favorable  to  it  than  otherwise  in  the  first  instance.    Of 
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QOOTMy  bowoTer,  to  be  so,  the  levy  and  sale  mart  be  proceeded 
with  in  all  respects  in  conformity  to  the  ^**  requirements  of 
law.  And  it  is  entirely  consistent  with  this  view  to  hold,  as 
we  do,  that  if,  as  in  this  case,  the  execution  creditor  is  him. 
self  the  purchaser,  and  if  he  allow  the  property  to  remain  in 
possession  of  the  debtor  after  the  sale  on  execution,  sach  coiir 
duct  would  raise  an  inference  against  the  validity  of  the 
transaction  which  it  would  be  incumbent  upon  him  to  OTor- 
come  by  proof  that  his  judgment  was  for  an  honest  debt^  and 
that  there  was  no  collusion  between  him  and  his  debtor  to 
cheat  or  defraud  other  creditors  of  the  debtor.  And  this  is 
what  the  judge  of  the  court  below  correctly  held,  for  he  said 
to  the  jury  that  it  was  necessary  that  the  property  should  be 
*^  taken  on  execution,  and  sold  at  public  auction,  after  com- 
pliance with  all  legal  formalities";  that  the  jury  must  find 
from  the  evidence  **  that  the  property  in  question  was  duly 
and  legally  attached  by  the  plaintiff  in  a  suit  brought  by 
him  against  Alfred  Teweles  and  wife;  that  the  plaintiff  re- 
covered judgment  in  the  suit  against  them;  that  execution 
was  issued  in  the  case,  and  that  the  property  was  sold  on  exe- 
cution to  the  plaintiff,  he  being  the  highest  bidder,  such  pro- 
oeedings  being  had  in  good  faith,"  and  that  "the  judgment 
of  the  plaintiff  against  said  Alfred  Teweles  and  wife  was  ob- 
tained without  fraud,  for  an  honest  debt,  and  the  property 
was  honestly  and  fairly  sold  to  the  plaintiff  on  an  execution 
in  said  case,  having  been  legally  levied  upon,  posted  and  ad- 
vertised." 

Indeed,  although,  as  has  been  stated,  this  precise  question 
in  this  precise  form  has  not  been  passed  upon  by  this  court 
before,  it  may  be  determined  by  the  application  of  the  prin. 
oiple  stated  by  Loomis,  J.,  in  delivering  the  opinion  of  this 
court  in  Pease  v.  Odenkirchen^  42  Conn.  424.  It  was  there 
said:  *'The  doctrine  of  the  common  law,  as  held  with  great 
rigor  in  this  state,  is  that  continued  possession  by  the  vendor 
after  a  sale  of  personal  property  raises  a  presumption  of  fraudt 
which  cannot  be  repelled  by  any  amount  of  evidence  showing 
the  transaction  to  be  honest  and  for  a  valuable  consideration. 
But  there  may  be  a  l^al  excuse  for  retention  of  possession, 
and  where  the  facts  and  circumstances  amount  to  a  presump. 
tion  of  law  that  the  retention  ^*^  of  possession  by  the  vendor 
is  consistent  with  the  sale,  the  presumption  of  fraud  is  ove^ 
oome.  In  OBhome  v.  Tuller^  14  Conn.  529,  it  was  held  that 
a  valid  assignment  for  the  benefit  of  creditors,  under  the  stai- 
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ote  of  1828y  was  a  sofficieni  legal  excuae  for  tha  ratontioii  dI 
poBseaaion  bj  the  aaaignor.'*  And  a  reference  to  the  caaa 
eiied  (Osborne  t.  TiUtle^  14  Conn.  529)  and  to  the  caae  of 
Strong  y.  Carrier^  17  Conn.  319,  to  the  same  purport,  will 
more  clearlj  illustrate  the  meaning  of  Judge  Loomie  in  the 
quotation  made.  In  those  cases  this  court  all  fully  established 
the  limitation  which  we  haye  given,  and  which  the  court  be- 
low distinctly  recognized  and  stated,  saying  in  Strong  y.  Caf 
rier^  17  Conn.' 819:  "If  the  assignee  permitted  the  assignor 
to  hold  himself  out  to  the  world  as  the  owner  of  the  assigned 
estate,  so  as  to  furnish  evidence  that  the  assignee  considered 
the  assignment  a  mere  pretense  and  not  to  be  followed  up,  this 
would  be  such  evidence  of  fraud  as  to  subject  the  assignment 
to  the  ordinary  consequences  of  ordinary  sales  in  which  there 
had  been  no  change  of  possession*"  To  use  another  form  of 
Btatement,  it  would  be  substituting  in  such  cases  a  rebuttable 
inference  ofmalafidei  for  the  conclusive  presumption  of  fraud 
which  arises  in  case  of  ordinary  sales  unaccompanied  by  a 
transfer  of  possession. 

There  ia  no  error  in  the  judgment  complained  of. 

In  this  opinion  Carpkntbb,  8kymouB|  and  J.  M.  Hall,  JJ., 
ooncurred. 

AHDRBwa,  C.  J.y  dissented. 

SzxooTiofl  Salo— Cbahgb  or  Poesnaioir.— Permitting  property  wild  oa 
exeention  to  remeiia  in  the  hands  of  the  Judgment  debtor  is  of  iteelf  no  erl* 
denee  of  frand;  bat  it  does  not  ezdnde  frand,  and  may  be  a  eireametaaee 
•ODoeeted  with  othera  to  ehow  iti  preMnce:  MeMkkad  t.  MeDenmM^  17 
Pa.  St.  8fi3;  55  Am.  Baa  560^  and  note;  Fair  t.  SimB,  Rich  Bq.  122;  94 
Am.  Bee.  396,  and  note.  It  ia  not  neoeaiary  that  there  ehonld  be  an  actnal 
detiTery  and  change  of  poaeaion  of  personal  property  sold  nnder  ezeentioe 
to  render  the  sale  valid;  the  pablioity  of  the  sale  diapenaea  with  the  neese* 
aity  of  a  delivery:  Oreaikoim  r.  Br^m^  5  T.  BL  Mon.  880;  17  Am.  Dee.  87. 
Contmned  possession  of  personal  property  after  ezeention  sale  by  iti 
former  owner  ia  presumptive  evidsnoe  of  fraud,  and  beoomea  oooelnsire  na- 
leas  the  rendee  shows  that  the  aale  was  made  in  good  faith:  KvffkendaU  r, 
McDonald,  15  Mo.  416;  67  Am.  Dee.  212;  and  note  with  the  oases  coUeeted; 
Btomdi  V.  JWnera'  sAs.  Bank,  8  Smedee  ft  M.  806;  47  Am.  Dec  86. 
farther  the  extended  note  to  Boardmm  r.  Kmkr,  16  Am.  Dee.  671. 
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Hynbs  V.  Wright. 

Am  Awabo  If  Of  THB  Naturb  of  a  Jcdomwt  from  Uie  •bligattaa  «ff 
which  nothing  can  release  the  defendant  bnt  payment  or  diachargn. 

AwAKD^  RiFUDiATioir  OF. --Though  after  the  making  of  an  award,  tho  parlj 
in  whose  favor  it  lib  declarea  that  ha  repndiatee  and  will  not  bo  boand 
by  it^  and  his  adveraary  also  thereafter  givea  notice  that  he  will  abo  ra* 
pndiate  and  not  be  bound  by  il^  it  la  neither  paid  nor  diaofaargad  and 
may  be  enforced  by  action. 

Action  upon  an  award  in  which  a  demnrrer  to  the  anawar 
sustained  and  judgment  entered  for  plaintifil 

S.  E.  Clarke^  for  the  appellant. 

2*.  E.  Steele  and  F.  A.  Scott^  for  the  appellee. 

*^  Andrews,  G.  J.  This  action  is  brought  upon  an  award 
of  arbitrators  to  recover  the  sum  which  it  was  awarded  the 
defendant  should  pay  to  the  plaintiff.  The  answw  of  the 
defendant  is  in  four  paragraphs.  In  the  first  and  second  he 
admits  the  fact  of  a  submission  by  the  plaintiff  and  himself 
to  certain  arbitrators  of  a  matter  in  dispute  between  tbem^ 
and  that  the  arbitrators  heard  the  parties  and  published 
their  award,  namely,  that  the  defendant  should  pay  to  the 
plaintiff  the  sum  of  money  named  in  the  complaint.  The 
third  and  fourth  paragraphs  of  the  answer  are  as  follows: 

8.  At  the  time  of  the  publication  of  said  award  the  plaintiff 
repudiated  the  same,  and  refused  to  abide  thereby,  and  openly 
refused  to  accept  the  same. 

4.  Afterwards  and  before  the  commencement  of  this  action 
the  defendant  notified  the  plaintiff  that  he,  the  defendant^ 
repudiated  the  same,  refused  to  abide  thereby,  and  refused  to 
pay  the  same. 

The  plaintiff  demurred  to  these  paragraphs  of  the  answer, 
and  the  demurrer  was  sustained  by  the  court 

Upon  the  admissions  in  the  first  two  paragraphs  of  the 
answer  the  plaintiff  is  entitled  to  have  judgment  in  his  favor; 
unless  there  is  something  in  the  other  two  paragraphs  which 
avoids  that  result  The  award  is  in  the  nature  of  a  judg- 
ment— is,  in  fact,  a  judgment — from  the  obligation  of  which 
nothing  can  relieve  the  defendant  but  payment  or  a  discharge. 
If,  then,  the  defendant  has  not  alleged  a  payment  or  a  dis- 
charge of  the  award,  or  something  that  has  the  effect  of  the 
one  or  the  other,  he  has  averred  nothing  to  avoid  the  effect  of 
his  own  admissions.    Now,  it  seems  almost  too  plain  to  need 
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•Utement  that  the  refaaal  of  the  plaintiff  to  abidt  hj  tho 
award  is  not  a  diflcharge  of  it.  ***  Nor  doea  it  need  any- 
thing more  than  etatement  to  show  that  the  refuaal  of  the 
defendant  to  abide  by  the  award  ie  not  a  paynr.ent  of  it,  or  to 
show  that  the  refusal  of  both  plaintiff  and  defendant,  if  made, 
as  alleged  in  the  answer,  on  separate  days,  without  any  meet- 
ing  of  their  minds  and  without  any  consideration,  is  neither 
a  discharge  nor  a  payment  of  the  award,  nor  can  it  be  any- 
thing else  equivalent  to  either.  The  award  having  been  law- 
Ailly  made,  the  refusal  of  one  or  both  the  parties  to  abide  by 
it  does  not  in  anywise  affect  its  legal  validity:  Morse  on  Arbi* 
tration,  487;  Curley  v.  Dean^  4  Conn.  259;  10  Am.  Deo.  140; 
Ifajmn  v.  Doolittle,  18  Conn.  286;  City  of  SridgepoH  v.  fiMii* 
man^  47  Conn.  34. 

The  demurrer  to  these  paragraphs  of  the  answer  was  prop- 
erly sustained,  and  as  the  defendant  alleged  nothing  eleOi 
judgment  was  necessarily  rendered  against  him. 
There  is  no  error  in  the  judgment  appealed  from. 

In  this  opinion  Cabpentbb,  Torrancb,  and  Prbbticb,  JJ., 
concurred.  Sbymoub,  J.,  concurred  in  the  resulti  but  died 
before  the  opinion  was  written. 


AwABDS— CoHOLUsiVBiisi  Of:  See  the  notM  to  the  foUowing  mamt  Brwtk 
▼.  FUkr,  14  Am.  St.  Repw  518;  NeUUton  r.  Oridte^,  66  Am.  De«.  S8I;  ud 
licOd^  T.  HiUt  29  Am.  Dee.  277.  An  Award  is  oonoliuive  vpon  all  Ibe 
feota  submitted:  Curley  T.  Deam,  4  Good.  209;  10  Am.  Dee.  140;  Skatk^wd 
T.  P^M  8  A.  K.  Manh.  435;  12  Am.  Dea  422;  and  aotei /aAimoa  T.  iTeUi 
13  N.  H.  286;  38  Am.  Dto.  485^  and  note. 


Dills  v.  Dobblvb. 

fos  OonmoDoo?,  8BK.] 

iBjimonoir  io  RaenAniTHa  BaiAOH  or  a  OcnmAor  will  boI  be  graafeid 
vnleea  the  injnry  to  be  apprehended  is  nol  soaoeptible  el  adeqnale 
damages  at  law. 

IV JUHOnOH.^lF  THB  PASmS  TO  A  CoVTaAOT  SlirirLATI  lOa  THS  PATMin 

ni  Casai  of  Its  Bkkach  of  a  apeoified  snm,  which  la  truly  liquidated 
damages,  eqnity  will  not  interfere  to  prevent  saoh  breaeh,  thoagh  the 
party  gnilty  thereof  It  laaolrent. 
lajvironos  Will  Not  Imam  to  Cokpsl  tbb  DsnvDAar  Kor  lo  Sxm- 
aiaa  His  XaAOi  oa  Busmns  in  a  city,  or  within  fifteen  miles  thereof^ 
ba  baring  agreed  that  he  would  not  so  ezeroise  it^  and  that  if  be  did,  bo 
wonld  pay  complainant  one  thousand  dollars,  and  U  inrthsr  q^peariag 
tfml  be  has  not  paid  such  sum,  and  is  insdrettl 
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O.  G.  SiB,  tof  Am  appelUDt 
1*.  E.  Steele^  for  the  appellee. 

*^*  Andbbws,  C.  J.  The  plaintiff  and  defendant  In  JanSp 
1890,  entered  into  a  contract  for  the  lease  of  certain  fooms  in 
the  city  of  Hartford,  and  the  practicing  of  dentistry  therean, 
the  eighth  paragraph  of  which  contained  these  clauses: 

*'And  the  said  Doebler,  in  consideration  of  the  premiseSy 
does  further  covenant  and  agree  to  and  with  the  said  Dills 
that  he,  the  said  Doebler,  will  not,  at  any  time  within  ten 
years  after  the  termination  of  this  contract^  engage  in  or 
carry  on  directly  or  indirectly,  within  the  limits  of  fifteen 
miles  of  said  Hartford,  the  business  or  profession  pf  a  den- 
tist, or  any  branch  of  the  same,  either  as  principal,  employee, 
*^*  agent,  or  partner,  or  in  any  manner  or  form,  or  in  any 
capacity  whatever;  provided,  and  it  is  hereby  understood  and 
agreed  by  and  between  the  parties  hereto,  that  in  the  event 
of  the  said  Dill's  failure  to  retain  said  rooms  for  said  practice 
by  reason  of  the  said  Dills-Hinckley  lease,  then  and  in  that 
event  this  section  of  the  contract  becomes  void  by  said  Doeb- 
ler  paying  to  said  Dills  five  hundred  dollars,  and  giving  bond 
in  like  sum  that  he,  the  said  Doebler,  will  not  use  the  term 
'Associate  Dentists'  in  connection  with  announcing  or  adver- 
tising a  future  practice  of  dentistry  in  said  Hartford 

And  it  is  further  mutually  understood  and  agreed  by  and  be- 
tween ■  the  parties  hereto  that  the  said  Doebler  may  be  at 
liberty  to  practice  dentistry  in  said  Hartford  at  any  time  aftor 
the  termination  of  this  contract  by  the  paying  to  said  Dills 
of  one  thousand  dollars,  and  giving  such  bond  as  is  hereinbe* 
fore  alluded  to  in  reference  to  the  term  'Associate  Dentists.' " 

The  contract  was  lawfully  terminated  on  the  nineteenth 
day  of  April,  1892.  Sinoe  that  time  the  defendant  has  opened 
a  dentist  office  in  the  city  of  Hartford,  and  has  been  engaged 
in  the  business  of  dentistry  there  on  his  own  account  He 
has  not  paid  the  one  thousand  dollars,  nor  any  part  of  it,  to 
the  plaintiff,  and  has  refused  so  to  do,  nor  has  he  given  the 
bond  mentioned  in  the  contract  It  did  not  appear  that  he 
had  used,  or  attempted  to  use,  the  term  ^'Associate  Dentists'' 
in  connection  with  announcing  or  advertising  snoh  business, 
or  that  he  threatened  to  do  so.  The  plaintiff  complained 
to  the  city  court  in  Hartford,  praying  that  the  defendant 
be  enjoinedi  and  that  court  granted  an  injunction  against 
him,  his  servantS|  and  agents,  commanding  him  and  them 


Bov.  1892.]  DiLU  V.  DoBBUB.  M7 

Uiat  Ifaey  sboold  not  be  engaged  io  or  oanry  <m  dIreoUy  or 
indiieeUy  within  the  limits  of  fifteen  milee  of  the  city  tho 
bonoess  or  profeseion  of  a  dentist  for  the  period  of  ton  yean 
from  the  eighteenth  day  of  April,  1892. 

The  defendant  has  appealed  to  this  oonrt,  and  assigns  two 
reasons  of  appeaL  The  first  is,  in  general  termSy  that  the 
•contract  is  inequitable,  unreasonable,  and  unfair.  The  second 
that  *'the  plaintiff  had  adequate  remedy  at  law  in  '^  the 
premises,  as  said  contract  specified  and  fixed  upon  a  sum 
^^rtain  as  liquidated  damages  to  be  recoverable  by  the  plain* 
tiff  from  the  defendant  for  the  very  act  complained  of  by  the 
plaintiff  in  this  case."    We  consider  only  the  latter  reason. 

The  universal  test  of  the  jurisdiction  of  a  court  of  equity 
to  restrain  the  breach  of  a  contract  is  the  inadequacy  of  the 
legal  remedy  of  damages.  An  injunction  to  prevent  the 
breach  of  a  contract  is  a  negative  specific  enforcement  of  that 
contract.  And  the  jurisdiction  of  equity  to  grant  such  an 
injunction  is  substantially  coincident  with  its  jurisdiction  to 
oompel  a  specific  performance  by  an  affirmative  decree.  In 
•either  case  a  court  of  equity  cannot  exercise  jurisdiction  un« 
less  the  injury  apprehended  from  a  violation  of  the  contract 
is  of  such  a  nature  as  not  to  be  susceptible  of  adequate  dam« 
ages  at  law:  Pomeroy's  Equity  Jurisprudence,  sea  1841; 
High  on  Injunctions,  sec.  695;  Morris  Canal  etc.  Co.  v.  5<h 
€iety  for  Manufaeiure$,  5  N.  J.  Eq.  203;  AkriU  v.  Stldm,  I 
Barb.  316. 

When  the  parties  to  an  agreement  have  put  into  it  a  pro* 
vision  for  the  payment,  in  case  of  a  breach,  of  a  certain  sum 
of  money,  which  is  truly  liquidated  damages,  and  not  a  pen* 
alty;  in  other  words,  when  the  contract  stipulates  for  one  of 
two  things  in  the  alternative,  or  on  the  one  side  the  doing  or 
the  not  doing  of  certain  acts,  and  on  the  other  the  payment 
of  a  certain  sum  in  money  in  lieu  thereof,  equity  will  not  in- 
terfere, but  will  leave  the  party  to  his  remedy  of  dami^es  at 
law:  Shiell  v.  MeNitt,  9  Paige,  101;  Skinner  v.  Dayton,  2 
Johns.  Ch.  626,  635;  Pomeroy'a  Equity  Jurisprudence,  sea 
447.  The  case  turus  on  the  construction  to  be  given  to  the 
contract  If  the  defen  lant  has  agreed  not  to  engage  in  the 
business  of  dentistry  in  Hartford  for  the  term  of  ten  years 
under  a  penalty  of  one  thousand  dollars  for  a  breach  equity 
will  restrain  him;  for  a  .penalty  is  merely  a  security  for  the 
performance  of  the  contract,  and  is  not  the  price  for  doing 
what  a  man  has  expressly  agreed  not  to  do.    But  i^  on  the 
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lythmr  hand,  iht  ime  interpretation  of  the  agreement  is  that 
the  one  thousand  dollars  was  intended  to  be  liquidated  dam- 
ageS|  *^^  then  the  oourt  should  not  interfiupe  by  iojanetioii, 
because  the  plaintiff  has  his  complete  remedy  at  law«  and 
tliis  mainly  on  the  ground  of  the  nature  of  the  contract.  In 
determining  the  question  whether^  in  a  given  case,  the  sum 
named  is  a  penalty  or  liquidated  damages,  courts  give  but 
little  weight  to  the  mere  form  of  words,  but  gather  the  intent 
from  the  general  scope  and  purport  of  the  contract;  and,  as 
it  is  difficult  to  estimate  damages  from  a  breach  of  a  con- 
tract, the  subject  matter  of  which  is  the  carrying  on  of  a 
business,  the  current  of  authorities  is  to  treat  the  sum  named 
as  liquidated  damages  rather  than  as  a  penalty:  £opet  ▼• 
Upton,  126  Mass.  258. 

An  examination  of  the  agreement  between  these  parties 
makes  it  evident  that  they  were  contracting  upon  the  theory 
that  the  defendant  was  to  resume  the  practice  of  dentistry  in 
Hartford  upon  his  own  accord  when  the  contract  should  be 
terminated.  He  was  of  course  to  pay  for  the  right  so  to 
resume.  The  section  quoted  in  its  earlier  part  spoke  of  a  ter- 
mination of  the  contract  by  reason  of  the  failure  of  the  plain- 
tiff's title  to  the  rooms.  In  such  event  it  is  entirely  certain 
that  the  defendant  would  have  the  right  to  engage  in  dentistry 
upon  paying  four  hundred  dollars,. for  it  is  provided  that  the 
section  was  then  to  become  void.  The  latter  part  of  the  sec- 
tion speaks  of  the  termination  of  the  contract  from  any  other 
cause.  Then  the  defendant  is  required  to  pay  one  thousand 
dollars  in  order  ^'  to  be  at  liberty  to  practice  dentistry  in  said 
Hartford."  In  the  one  cane  the  defendant  was  to  pay  four 
hundred  dollars,  in  the  other  one  thousand.  But  in  respect 
to  his  liberty  to  resume  business  on  his  own  account  there  is 
no  distinction.  In  either  case  the  contract  stipulates  for  dam- 
ages and  not  for  the  removal  of  competition.  The  contract 
prevents  an  alternative.  It  virtually  says  to  the  defendant — 
**  If  you  enter  into  the  business  of  dentistry  in  Hartford  after 
the  termination  of  this  agreement,  you  must  pay  to  the  plain- 
tiff the  damages  named." 

The  language  used  indicates  this  thought;  and  there  is 
nothing  in  the  relation  of  the  parties,  or  in  the  business  of  den- 
tistry, nor  -in  the  surrounding  circumstances,  to  indicate  *'* 
otherwise.  Presumably  there  are  many  dentists  in  the  city 
of  Hartford.  Lessening  their  number  by  one  could  not  bene- 
fit the  plaintiff  in  any  perceptible  degree.    Nor  would  the  de- 
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iBiidmnt  hj  praeticing  there  be  likely  to  injim  the  plaintiff  at 
all  serioaBlj.  The  plaintiff  having  contracted  to  take  dam- 
ages must  seek  his  remedy  in  a  court  of  law. 

The  brief  of  the  plaintiff's  counsel  suggests  that  the  do* 
fendant  is  insolvent  and  that  the  plaintiff  could  not  collect 
the  damages  if  he  should  obtain  a  judgment  therefor.  There 
is  no  finding  to  that  effect  And  if  it  were  so,  that  fact  could 
not  give  to  a  court  of  equity  the  right  to  issue  an  injunction* 
It  is  the  contract  itself  which  gives  to  or  takes  away  from  the 
court  its  jurisdiction;  not  the  wealth  or  poverty  of  the  party 
defendant:  Ne9$U  v.  Bee^e,  19  Abb.  Pr.  240;  29  How.  Pr.  882. 

As  the  defendant  has  not  attempted  to  use  the  term  ^  As- 
sociate Dentists,"  there  is  no  occasion  to  consider  that  feature 
of  his  contract. 

The  judgment  of  the  city  court  is  erroneous,  and  it  Is  re- 
Tersed. 

In  this  opinion  GABPBNTSBy  Tobbancb^  and  Fknk,  JJ.,  con- 
carred;  Sbymoub,  J.,  concurred  in  the  resulti  but  died  before 
the  opinion  was  written*         ^_^ 

IvjuxonoH  TO  BasTRAnr  Bbsacb  aw  Cohtraot. — Am  a  gtneral  rak  an 

injmictioa  will  not  be  issued  to  prevent  the  Tiolation  of  a  SMrely  penoosl 

contrset  unless  it  be  of  snob  a  •.lass  or  eharaeter  as  to  render  it  e^»able  el 

being  speeifically  enforced:  Shepherd  r.  Ort^f  84  W.  Va.  ISS.    An  inJwM* 

tion  to  prevent  the  breach  of  a  contract  is  a  negative  specific  performance 

and  the  jurisdiction  to  grant  such  an  injunction  is  coincident  with  the  Juris* 

diction  to  compel  a  specific  performance:  Chicago  Mufddpal  Oae  tie*  C<k  ▼• 

TfnmiqfLaJx^  130  IlL  42;  CowioUdated  Coal  Co.  ▼.  Sehmieeeur,  186  IlL  S71. 

An  injunction  wiU  inne  to  prevent  a  breach  of  contract  for  personal  seificea 

which  cannot  be  easily  procnred  or  compensated  in  damages:  Cori  ▼.  Lomard^ 

18  Or.  221;  17  Am.  Stb  Rep.  720»  and  note.     An  injunction  will  issne  to  pre> 

vent  the  breach  of  a  firm  contract  by  an  indxvidnal  member:  WMk  v*  Jfcr> 

fjs,  81  Tex.  159;  26  Am.  St  Bep.  801.    See  the  notes  to  the  following  easstf 

BmrUm  v.  Mankail,  45  Am.  Dec.  176,  and  Peabody  v.  Norfolk,  SS  An.  DeCi 

869,  also  Newport  v.  Newport  laffhi  Co.*  84  Ky«  166^  and  Onm§  r.  Keif  Ckg 

OoB  Co.,  83  Iowa,  714. 

ImuivcnoN— CoKTRACTS  or  Riabohabls  RmBAniT  of  TBAoa— One 
engaged  in  business  may  seU  his  stock  in  trade  and  good- will  and  make  a 
vtlid  contract  with  the  purchaser  that  he  will  not  engage  in  the  same  beak 
nam  in  the  same  place  for  a  time  named,  and  he  may  be  enjoined  and  ie> 
itcained  from  violating  his  contract:  Chopin  v.  ^roisii,  83  Iowa,  166;  82  Am. 
8t  Rep.  297;  Beard  v.  Demde,  8  Ind.  200;  68  Am.  Dec  880,  and  notei 
Omwid  r.  Dandekt,  32  Md.  661;  8  Am.  Rep,  164^  and  the  note  to  Frmer  ▼• 
hmr  LtArkaiw  Oo,^  2  Am.  St.  Rep.  8L 
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Oemommm  BosaaqimiT— Waxtvk  or.^The  right  dt  mkUj  for  htmA  «f  % 
ooBdifeMm  mba^qiieiit  may  be  waived  or  lost  by  Uohee.  Therefoi% 
wliere  land  wai  granted  on  the  oondition  that  it  should  be  need  ee  a 
borying-gronnd,  and  that  the  grantee  shonld  build  and  keep  a  good  and 
mfficient  fenoe  around  it^  and  it  was  used  for  a  bnrying-gronnd  for 
more  than  forty-five  yean*  but  no  fenee  was  ever  erected  around  it.  and 
no  complaint  was  ever  made  of  the  absenoe  of  euoh  fenoe,  it  is  then  toa 
late  for  the  successor  in  interest  of  the  grautor  to  enter  for  oonditioD 
broken. 

ObKDiTioifB  SuBSBQUERT  Ari  Kot  Fayokbd  and  may  be  created  only  by 
express  terms  or  clear  implication.  The  ooorts  will  always  oonstrue 
ohuises  in  deeds  as  oovenants  rather  than  as  conditiona,  if  they  can  rea* 
sonably  do  so.  Though  apt  words  for  the  creation  of  a  condition  sub* 
■equent  are  employed,  yet^  in  the  absence  of  an  express  provision  for 
re-entry  and  forfeiture,  the  courts,  from  the  nature  of  the  aots  to  be 
performed,  or  prohibited,  from  the  relation  and  situation  of  the  partis^ 
and  from  the  entire  instrument,  will  determine  the  real  intention  el 
the  parties. 

ObNDmoNS  SuBSBQUUNT. — ^If  a  grant  of  property  to  be  used  as  a  oemeteij 
contains  a  condition  that  a  good  fence  shall  be  erected  and  maintained 
around  it»  the  grantor  being  then  the  owner  of  adjacent  lands,  the  stip- 
ulation will  be  construed  to  be  a  covenant  and  not  a  condition  subse- 
quent^ and  the  grantor  is  not  entitled  to  re-enter  for  failure  to  erect  the 
fence. 

OOMDITIOHB    SuBSBQirBNT— PSBfOBKAlfOU    PbOHIBITID    SY    LaW.— If    the 

further  performance  of  a  condition  subsequent  that  premises  should  be 
used  as  a  cemetery  is  rendered  unlawful  by  a  valid  act  of  the  legisla- 
ture, the  oondition  Is  thereby  discharged  and  the  title  of  the  grantee 
freed  therefrom. 
SmBBiiT  DoMAiM— Pbopbbtt  Is  Not  Takbh  for  a  public  use  within  the 
meaning  of  the  constitution  by  the  enactment  and  enforcement  of  a  stat- 
ute forbidding  its  use  in  a  manner  hurtful  to  the  health  and  comfort  of 
the  community.  Therefore,  though  a  party  had  a  right  of  entry  for 
breach  of  a  oondition  subsequent  that  lands  should  be  used  for  a  public 
oemetery,  and  the  land  is  freed  from  that  condition  under  a  valid  act  of 
the  legislature  forbidding  any  further  interment  therein,  and  requiring 
the  removal  therefrom  of  all  bodies  and  monuments^  and  anthoriaing 
the  taking  of  the  property,  after  such  removal,  for  a  public  park,  upon 
payment  to  its  owners  of  the  sums  decreed  by  the  court,  he  has  no 
right  to  any  part  of  the  money  awarded  for  such  property. 

Action  against  the  defendant  as  Roman  Catholic  bishop  to 
recover  money  in  his  hands  received  hj  him  from  the  citj 
of  Waterburj  as  compensation  for  a  cemetery  taken  by  it  for 
the  purpose  of  a  public  park.    Judgment  for  defendant 

L.  F.  Burpee  and  0.  D.  Watrous^  for  the  appellants. 

W.  W.  Hyde  and  F.  E.  Hyde,  for  the  appellee. 


Not.  1892.]  Boovm.  v.  MoMaboh.  S51 

"M  F.  BL  Haix^  X— The  plaintifft  by  this  action  seek  to 
leooTor  the  whole  or  a  part  of  the  warn  of  tweWe  thooaaDd  fi?e 
hundred  doIlarB,  held  by  the  defendant  under  a  judgment  of 
the  aoperior  oourt^  The  material  facts  alleged  in  the  oom* 
plaint,  to  which  the  defeadant  demurs,  are  as  follows: 

The  plaintiffs  represent  the  heirs  of  one  J.  M.  L.  Scovillf 
who,  in  1847,  by  warranty  deed  with  the  usual  covenants, 
eonyeyed  to  William  Tyler,  bishop  of  the  Roman  Catholic 
diocese  of  Hartford,  his  successors  and  assigns,  in  trust  for 
the  Roman  Catholics  of  Waterbury,  a  tract  of  land  in  Water* 
bury  containing  one  acre.  The  deed  contained  the  following 
provision;  '^Provided,  and  this  deed  is  upon  the  condition, 
that  the  above-described  premises  are  to  be  used  and  occupied 
for  the  purpose  of  a  burying-ground,  and  no  other  purpose; 
and  that  the  grantee,  his  successors  and  assigns,  shall  at  all 
times  maintain,  build,  and  keep  a  good  and  sufficient  fence 
around  said  premises." 

Since  said  date  this  land  has  been  used  and  occupied  by 
the  grantees  as  a  cemetery  for  the  burial  of  Roman  Catholics^ 
until  the  removal  of  all  the  bodies  and  monuments  by  '^^  the 
dty  of  Waterbury  under  the  legislative  act  hereafter  referred 
to.  No  interments  have  been  made  in  this  land  since  1880. 
No  fence  has  ever  been  built  around  the  premises. 

In  ]  882,  by  a  special  act  of  the  legislature,  the  preamble 
of  which  recited  that  this  and  other  old  cemeteries  within  the 
city  of  Waterbury  had  long  ceased  to  be  used  as  places  of 
interment;  that  they  had  been  in  a  neglected  condition,  and 
that,  from  the  growth  of  the  city  and  from  other  causes,  they 
were  no  longer  proper  places  for  cemeteries,  it  was  provided 
that,  from  and  after  the  date  of  the  act,  it  should  be  unlaw- 
ful to  make  any  interment  in  said  burying-ground.  This  act 
further  provided  that,  upon  the  petition  of  the  city  of  Water* 
bury,  the  superior  court  might  order  the  removal  by  the  city 
of  Uie  bodies  and  monuments  from  the  cemetery;  and,  after 
prescribing  the  manner  of  ascertaining  the  owners'of  the  land 
and  the  value  of  their  respective  interests  therein,  provided 
that,  upon  payment  to  the  owners  of  the  sums  decreed  by 
court  as  the  value  of  their  respective  interests,  the  burial-- 
ground should  become  a  public  park  in  the  city  of  Waterbury, 
and  that  the  same  might  be  used  for  any  suitable  public 
building  or  other  public  purpose:  9  Conn.  Special  Laws,  677. 

After  a  hearing  before  a  committee  appointed  upon  the 
petition  ot  the  dty  of  Waterbury  under  this  act,  it  was  de- 
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creed  by  the  superior  ooart,  Janoarj  2, 1891|  that  when  the 
oity  of  Waterbary  ehould  pay  to  the  defendant  the  sum  of 
twelye  tboneand  five  hundred  doUarSi  said  sum  haying  been 
found  to  be  ibe  value  of  the  land  in  question,  and  should 
remove  the  remainiog  bodies  and  monuments  from  the  borj- 
ing-ground,  the  same  should  become  a  public  part  in  said  city 
and  be  used  for  any  suitable  public  building  or  other  public 
purpose.  By  the  judgment  of  the  superior  court  this  sum  of 
twelve  thousand  five  hundred  dollars  was  to  be  held  by 
Bishop  McMahon  "subject  to  all  trusts,  claims,  and  interests 
which  are  or  may  be  found  to  be  created  and  reserved  in  the 
deed  of  J.  M.  L.  Scovill."  The  heirs  of  J.  M.  L.  Soovill  were 
represented  at  the  hearing  before  said  committee,  but  no  claim 
was  then  made  in  their  behalf. 

^^  On  the  80th  of  January,  1891,  Henry  W.  Soovill,  one 
of  the  plaintiffs,  in  behalf  of  said  heirs,  made  entry  upon  the 
land  for  condition  broken. 

The  city  of  Waterbury  has  complied  with  the  requirements 
of  the  act  referred  to,  and,  on  the  18th  of  May,  1891,  paid  to 
the  defendant  the  sum  of  twelve  thousand  five  hundred  dol* 
lars,  which  is  held  by  him  in  conformity  to  the  terms  of  said 
judgment 

By  their  appeal  from  the  decision  of  the  superior  court  sus- 
taining the  defendant's  demurrer  to  the  complaint,  the  plain- 
tiffs claim  that  there  has  been  a  breach  of  the  condition  of 
the  deed  of  Scovill  to  Tyler,  by  which  the  title  to  the  land 
described  in  the  deed  has  become  forfeited,  and  that  they  are 
thereby  entitled  to  the  whole  of  the  sum  in  the  hands  of  the 
defendant,  as  that  sum  represents  the  value  of  the  land;  that 
if  these  facts  do  not  show  a  breach  of  the  condition  of  the 
deed  revesting  the  title  in  the  plaintiffs,  they  are  still  entitled 
to  some  part  of  the  fund  in  the  defendant's  hands  as  a  com- 
pensation for  the  loss  of  the  right  which  they  possess  to  re- 
enter upon  condition  broken,  and  whicB  right  or  interest  in 
the  land  they  say  has  been  taken  from  them  by  act  of  the 
legislature  without  compensation. 

Of  the  alleged  breaches  of  condition  there  are  but  two  which 
we  need  to  consider:  1.  That  which  it  is  claimed  resulted 
from  the  failure  to  maintain  a  fence;  and  2.  That  which  it 
is  said  was  effected  by  the  act  of  the  legislature  prohibiting 
the  use  of  the  land  as  a  place  of  burial,  and  by  the  removal 
of  the  bodies  and  monuments  by  the  city  pursuant  to  the  acL 

The  alleged  right  to  re-enter  for  failure  to  maintain  a  fence 
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accrned  about  forty-ihrt  jttm  mgo^  u  Am  record  ahowt  ihat 
the  grantees  hate  never  built  a  fimee  around  tbe  prmiileee 
During  thie  period  of  fortj-fire  yearn  there  has  appaxeotif 
been  no  demand  made,  either  by  the  grantor  or  hie  heirai  lor 
the  erection  of  a  fence.  Dnring  thia  period  tbe  grantor  and 
his  heirs  have  silently  permitted  interments  to  be  made  and 
monnments  to  be  erected  until  this  tract  was  filled  witli 
graves.  Indeed,  the  silence  of  the  grantor  and  his  heirs 
reepeeting  their  claimed  right  to  re-enter  for  failure  "**  to 
erect  a  fence  seems  never  to  have  been  broken  until  the  eon 
of  twelve  thousand  five  hundred  dollars  was  placed  in  the  d^ 
lendanVs  hands  by  order  of  the  court. 

If  the  clause  in  question  weie  to  be  construed  as  creating  a 
oondition  subsequent,  we  think,  upon  theee  facts,  the  plain- 
tifia  may  be  justly  held  either  to  have  waived  their  right  or 
to  have  lost  it  by  their  own  laches.  A  right  of  entry  may  be 
so  waived  and  lost:  2  Washburn  on  Real  Property,  18;  QuUd 
▼.  Riehardi,  16  Gray,  809;  Andrem  v.  Senter,  32  Me.  894; 
Ludlow  V.  Hew  York  etc  EL  R.  Co^  12  Barb.  440;  M^rrifidd 
▼.  CMeigh,  4  Gush.  178. 

But  we  are  not  willing  to  be  understood  as  assenting  to 
the  plaintiff's  claim  that  the  provision  requiring  the  erection 
of  a  fence  constitutes  a  condition  subsequent  The  law  is 
well  established  that  such  conditions  are  not  favored,  and 
are  created  only  by  express  terms  or  by  clear  implication; 
that  courts  will  always  construe  clauses  in  deeds  as  covenants 
rather  than  conditions  if  they  can  reasonably  do  so;  that  if 
it  be  doubtful  whether  a  clause  in  a  deed  imports  a  oondition 
or  a  covenant  the  latter  construction  will  be  adopted;  and 
that,  though  apt  words  for  the  creation  of  a  condition  are  ens- 
ployed,  yet,  in  the  absence  of  an  express  provision  for  re«entry 
or  forfeiture,  the  court,  from  the  nature  of  the  acts  to  be  pef^ 
formed  or  prohibited  by  the  language  of  the  deed,  from  the 
relation  and  situation  of  the  parties,  and  from  the  entiro  ii^ 
strument,  will  determine  the  real  intention  of  the  parties:  9 
Washburn  on  Real  Property,  4  et  seq.;  PoMi  v.  IFeil,  115  N.  Y. 
861;  12  Am.  St.  Bep.  809;  Hojfi  v.  Kimball,  49  N.  BL  827; 
Episcopal  City  Misium  v.  AppUUm^  117  Mass.  826;  Slanby  v. 
Cott,  5  WalL  119. 

As  it  is  clear  from  the  language  used  in  this  deed  that  the 
grantor  intended  the  land  to  be  used  for  a  cemetery  and  for 
no  other  purpose,  and  as  apt  words  for  the  creation  of  a  eon- 
dition  are  employed,  it  is  a  reasonable  inference  nndsr  all  tbe 
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eireamstonoei  that  the  grantor  Intended  that  the  property 
shoold  reyert  if  the  grantee  failed  to  use  it  for  the  purpoee  for 
whieh  it  wae  oonyeyed;  but,  in  the  absence  of  any  expreei 
IffOTision  for  re-entiy  or  forfeitnre,  we  think  it  *^^  ia  not  nn- 
reasonable  to  oonelude  that  the  parties  did  not  intend  that, 
while  the  land  was  in  nse  as  a  place  of  burial  and  while  it 
was  filled  with  graves  and  monuments,  it  should  revert  to 
the  grantor  upon  the  failure  of  the  grantee  to  maintain  a 
fence.  The  deseription  of  the  property  shows  that  the  grantor 
owned  the  land  on  two  sides  of  the  lot  conveyed.  He  evi« 
dently  desired  to  relieve  himself  from  the  burden  of  main- 
taining any  part  of  the  fence  and  to  impose  the  duty  upon 
the  grantee  of  building  all  the  fence  inclosing  the  premises. 
This,  we  think,  was  his  entire  purpose,  and  that  this  pro- 
vision should  be  construed  as  a  covenant  and  not  as  creating 
a  condition  subsequent. 

Assuming  that  the  provision  in  the  deed  that  the  land 
should  be  used  for  the  purpose  of  a  burying-ground  and  for 
no  other  purpose  created  a  condition  subsequent,  did  the 
act  of  the  legislature  forbidding  further  interments  in  the 
place  and  providing  for  the  removal  of  the  bodies  and  monu* 
ments  which  remained  there,  constitute  a  breach  of  condition 
which  would  work  a  forfeiture  of  the  defendant's  title  ?  If 
this  question  is  to  be  answered  in  the  affirmative,  the  plain- 
tiffs, assuming  that  they  had  made  the  required  re-entry, 
should  receive  the  entire  sum  in  the  hands  of  the  defendant, 
as  that  sum  represents  only  the  value  of  the  land;  while  the 
defendant,  who,  without  fault,  has  not  only  been  deprived  of 
the  right  to  use  this  land  as  a  place  of  burial,  but  has  also 
lost  bis  title  to  the  land  itself,  will  receive  no  compensation. 

If  the  condition  of  the  deed  is  broken  and  the  title  reverts 
from  the  act  of  the  legislature,  it  would  seem,  from  the  claims 
made  by  the  plaintiffs,  that  not  only  should  they  be  reim- 
bursed for  the  full  value  of  the  land  taken  from  them  by  the 
oity  of  Waterbury,  but  that  the  defendant  should  be  paid  the 
full  value  of  the  right  and  title  of  which  he  has  been  deprived 
by  the  state,  and  which  might  be  equal  to  the  full  value  of 
the  land. 

We  think  the  law  is  not  as  contended  for  by  the  plaintiffs; 
and  that,  the  grantee  having  used  the  land  for  a  place  of 
burial  and  for  no  other  purpoee,  when  the  state,  in  the  **^ 
proper  and  reasonable  exercise  of  its  police  power,  by  a  valid 
Mt  of  its  legislature,  rendered  the  performance  of  the  act 
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described  in  the  oondition  eabeeqiient  unlawful,  the  oonditioo 
of  ihe  deed  was  thereby  destroyed,  and  the  title  vested  abso- 
lutely in  the  defendant:  MUchell  v.  BeynMi^  1  P.  Wms.  189; 
Doe  dem.  MarquU  of  Anglesea  y.  Chwreh  Wardens  of  Riigeleyp 
6  Q.  B.  107;  Bremter  y.  KiUhin,  1  Ld.  Raym.  817;  2  Black- 
Btone'a  Commentaries,  166;  2  Washburn  on  Real  Property,  8; 
4  Kent's  Commentaries,  180;  1  Rev.  Swift.  Dig.  98. 

In  Doe  dem,  Marquie  of  Anglesea  v.  Church  Warden$  of 
RugeUy^  6  Q.  B.  107,  the  condition  was  that  the  lessees  should 
ose  and  occupy  the  premises  for  the  sole  use,  maintenance^ 
and  support  of  the  poor  of  Rugeley,  and  should  not  convert 
the  building  or  the  land  described  to  any  other  use  or  pur- 
pose. For  a  time  the  building  was  used  for  that  purpose, 
but  afterwards  the  paupers  were  removed  by  order  of  the 
poor  law  commissioners,  and  the  workhouse  closed.  Lord 
Denman,  C.  J.,  in  delivering  the  judgment' of  the  court,  said: 
'*  But  even  if  the  condition  were  not  performed,  it  appears  to 
us  that  the  nonperformance  would  in  this  case  be  excused,  as 
being  by  act  of  law,  and  involuntary  on  the  part  of  the 
lessee.'' 

If  it  should  be  said  that  the  plaintiffs'  interests  in  this 
property  had  been  taken  from  them  by  the  state  or  by  the 
city  of  Waterbury  by  right  of  eminent  domain,  we  should 
reach  the  same  conclusion  upon  the  question  of  whether  the 
condition  of  the  deed  had  been  broken.  If  the  city  of  Water- 
bury,  by  taking  this  land  for  a  public  park,  under  the  valid 
act  of  the  legislature,  has  prevented  its  use  as  a  burial-place, 
it  is  clear  that  the  performance  of  the  condition  of  the  deed 
has  been  prevented  by  act  of  law;  and  we  know  of  no  prin- 
ciple or  authority  by  which  the  taking  of  the  property  under 
the  right  of  eminent  domain  would  work  a  forfeiture  which 
would  require  payment  both  to  the  plaintiffs  of  the  value  of 
the  land  and  to  the  defendant  of  the  value  of  the  estate 
forfeited. 

If  it  were  true  that,  by  the  appropriation  of  this  land  to 
a  public  use  by  right  of  eminent  domain,  the  plaintiffs  had 
Ml  been  deprived  of  their  interest  in  the  property,  though 
such  taking  would  not  work  a  forfeiture,  yet  there  would  be 
strong  reasons  in  support  of  the  plaintiffs'  claim  that  the 
fund  in  the  defendant's  hands  should  be  divided  between  the 
plaintiffs  and  the  defendant  in  proportion  to  the  value  of 
their  respective  interests  in  the  land.  And  that  brings  us  to 
the  consideration  of  the  remaining  claim  of  the  plaintiffs, 
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that,  eyen  if  there  has  been  no  breach  of  the  condition  of  th# 
deed  which  would  entitle  them  to  recover  the  entire  twelve 
thousand  five  hundred  dollars,  yet,  having,  by  the  act  of  the 
legislature  and  the  subsequent  proceedings  under  it,  been 
deprived  of  their  interest  in  the  land,  that  is,  of  a  poesibility 
of  reverter,  which,  they  say,  was  a  valuable  estate,  they 
should  receive  some  part  of  said  fund  as  a  compensation  for 
their  loss. 

Upon  the  facts  disclosed  by  the  record  this  claim  cannot 
be  sustained.  Conceding  that,  by  the  act  of  the  legislature, 
the  plaintiflf's  interest  in  this  property  has  been  destroyed, 
and  that  such  interest  was  one  which  is  susceptible  of  a  val- 
uation in  money,  it  does  not  follow  that  they  are  entitled  to 
oompensation  from  the  fund  for  the  loss  of  that  right  or 
interest 

Regarding  the  plaintiff's  right  to  re-enter  upon  condition 
broken  as  a  species  of  property,  that  property  has  neither 
been  taken  nor  destroyed  by  the  conversion  of  this  land  into 
a  publio  park  by  right  of  eminent  domain.  The  purpose  of 
the  legislative  act  was  twofold:  1.  By  prohibiting  the  use  of 
this  land  as  a  cemetery,  to  remove  a  public  nuisance;  and 
2.  To  permit  the  city  of  Waterbury  to  take  the  ground  for  a 
publio  park. 

The  fact  is  apparent  that  this  old  borying-ground,  long 
since  filled  with  graves,  and  within  the  limits  of  the  city  of 
Waterbury,  had  become  obnoxious  to  the  public,  and  had 
come  to  be  regarded  as  a  public  nuisance.  The  preamble  of 
the  act  of  the  legislature,  in  effect,  declares  it  to  be  such. 
The  language  is:  *'  Said  old  cemeteries  have  long  been  in  a 
neglected  condition,  and,  from  the  growth  of  said  city  around 
and  from  other  causes,  they  are  no  longer  proper  places  for 
cemeteries."  The  complaint  alleges  that  these  cemeteries 
'**  were  publio  nuisances,  and  we  think  the  facts  apparent 
upon  the  record  fail  to  show  that  they  had  become  so  by  the 
fault  of  the  defendant,  or  that  they  would  have  been  any  the 
less  a  nuisance  had  they  been  inclosed  by  a  fence.  Evidently, 
from  the  growth  of  the  city  and  from  the  location  of  the  cem« 
etery  in  the  city,  it  had  become  an  unsuitable  place  for  a 
burial-ground.  Under  these  circumstances,  and  with  two 
distinct  objects  in- view,  the  act  in  question  was  passed,  pro> 
viding:  1.  That  it  should  be  unlawful  to  make  further  in* 
terments  in  the  land,  and  that,  upon  the  petition  of  the  city, 
and  upon  hearing  all  parties  interested,  the  superior  court 
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might  order  tbe  removal  to  otber  oemeteriee  of  all  tlie  remain- 
ing bodies  and  monuments  at  the  expense  of  the  city;  and^ 
SL  That  upon  payment  to  the  owners  of  the  value  of  tbe 
land,  duly  assessed  as  provided  by  tbe  act,  and  upon  tbe  r^ 
moval  of  tbe  bodies  and  monuments  from  the  cemeteiji  tbe 
land  shall  become  a  public  park,  etc 

If,  because  the  use  of  this  land  as  a  place  of  burial  was 
harmful  to  the  health  and  welfare  of  the  public,  the  act  had 
forbidden  further  interments  to  be  made  in  these  cemeteries, 
and  had  provided  for  the  removal  of  the  bodies  and  monu- 
ments, without  permitting  the  land  to  be  taken  for  a  public 
park,  tbe  plaintiffs  wonld  have  sustained  the  same  injury. as 
that  of  which  they  now  complain.  The  defendant  would  have 
been  deprived  of  bis  right  to  the  use  of  this  land  as  a  burial- 
place  without  receiving  compensation  therefor.  By  the  de- 
struction of  tbe  condition  of  the  deed  tbe  plaintiffs  would  have 
been  deprived  of  their  interest,  a  possibility  of  reverter,  while 
the  title  to  the  property  would  have  remained  absolute  in  tbe 
grantee. 

If  tbe  property  of  the  plaintiffs  has  been  taken  from  them 
by  the  state,  it  has  been  taken  by  the  act  prohibiting  the  fur- 
ther use  of  this  land  as  a  place  of  burial.  The  provision  per- 
mitting  the  city  to  take  the  land  for  public  purposes  after  it 
bad  ceased  to  be  a  burial-place,  and  could-  no  longer  be  used 
for  that  purpose,  did  not  affect  the  plaintiffs'  rights. 

Forbidding  the  use  of  this  property  in  a  manner  hurtful  to 
the  health  and  comfort  of  the  community  is  not  a  taking 
***  of  the  plaintiffs'  property  for  public  use  within  the  mean- 
ing of  the  constitution.  It  was  a  proper  and  valid  exercise 
of  the  police  power  vested  in  the  state,  and  if^  as  a  necessary 
reenlt  of  the  act  of  the  legislature  removing  a  public  nuisance, 
the  plaintiffs  have  been  deprived  of  the  right  in  question,  they 
are  not  thereby  entitled  to  a  portion  of  tbe  money  in  tbe  de- 
fendant's hands:  Raymond  v.  Fi$hj  61  Conn.  80;  60  Am.  Rep.  8; 
Ihtnham  v.  City  of  New  Britain^  66  Conn.  878;  8taU  v.  Wordin^ 
66  Conn.  216;  Woodruffs.  New  York  etc.  R.  R.  Co^  69  Conn.  63. 

The  superior  court  committed  no  error  in  sustaining  tbe 
defendant's  demurrer  to  the  complaint. 

In  this  opinion  the  other  judges  concurred* 

Dbsds— OoHPTnoNS  SoBSSQimrr— WAnrsB. — A  gnntor  may  wtiw  lor- 
Ukkojn  for  a  oooditioa  brak«i  by  the  grantM  of  Uad  onder  a  died  sont«i»» 
iag  oooditioai  Bubsaqaent:  O'Brien  ▼.  Woffner,  04  ICow  M;  4  Aid.  St.  Rep. 
S02;  BeaaMe»  w.  Bunt,  79  Tez.  383;  Hoyal  v.  AtOimam  He.  0».,  114  Ind.  424. 
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»— dnmnon  Bxnm^vwan  Asi  Nov  Fatobsd^ 
iiditioo  will  Dol  bt  enated  WBlam  the  intent  of  tbe  gmntar  te  ertnte  nek 
in  Mtnte  !■  olearlj  and  uaeqniTOcally  indieatads  Bawmm  ▼•  /idbaUCaifl^  7 
Allan,  ISS;  88  Am.  Dea  670,  and  note;  Bmtrmm  ▼.  Simjmm,  43  N.  H.  4781 
82  Am.  Dee.  188,  and  note;  80  Am.  Dea  184,  and  note;  Tkomp&am  t.  Tkam^ 
S9%  9  Ind.  328;  88  Am.  Dee.  888^  and  note.  8ee  the  extended  note  to  Font 
ham  ▼•  Tkompmmf  87  Am.  Rep.  68L  An  eetate  upon  oondition  oannet  be 
eieated  bj  deed  ezoept  when  the  terms  ol  the  grant  will  adoiit  cf  no  etiMr 
reasonable  oonetmotion:  Baie^  r,  (TmatUta  Couniif,  15  Or.  172;  3  Am.  St 
Rep.  142;  and  note. 

DuDft— CoNDmom  SoB8iQirsiiT—OoTBirA2rT&— Whether  a  pcortaiflB  la 
A  deed  it  a  oondition  enbtequent  or  a  oorenant  depends  npon  tbm  intent  ef 
the  parties,  and  snoh  a  provision  wUl,  if  there  is  any  reasonable  doab^  be 
held  to  be  the  Utter:  Ptdm  t.  Okieago  etc  i^y.  Co,,  78  Iowa,  82S;  5  Am.  St 
Rep.  880;  PoH  t.  WtO,  115  N.  T.  861;  12  Am.  St  Rep.  800,  and  aotsu 

DiBDa— CoHDinoirs  SuBSigirurT  pBomsmD  bt  Law.— An  estate  wfaidi 
has  onoe  Tested  in  the  grantee  oannot  be  defeated  by  a  oondiUoii  anbaeqneBt 
whioh  is  impossibls,  illegal,  or  repugnant  to  the  eetate  granted:  BietetUw, 
Lwkvmt^U.  Itp.  0^,  01  Kj.  221;  84  Am.  St  Rep.  176^  and  BOtei  Tti^krr. 
tfwMom  18  Oa.  108}  80  Am.  Dea  88^  and  note. 
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Qmo  AKD  Mississippi  Rt.  Co.  v.  Thillmav. 

(MS  numm,  va.i 

WiSBHXNrBaift— Dorr  ov  Railboad  Nor  to  Ommoor,— ▲  nilmd  Mn* 
pan 7,  IB  oonstinotiiig  iti  road  orer  wfttoroowM%  amsl  wmkm  — itahh 
bridgM^  oiilTortii  or  other  proruiooa  for  earrying  off  Ibo  water  at  wgit 
taall  J  as  tha  atream  woold  if  in  iti  nataral  ataia,  aad  hat  bo  aiora  riglil 
ihaB  any  fniTaia  owner  to  torn  a  atraam  of  water  upon  land  on  whiek 
it  doaa  not  natnrally  flow. 

WAdBHXRTBSBa— OBBnirorioH  aw  wr  Railboad— OoMmaASiov  lo  La»b- 
•winn.— Thongh  a  railroad  oompany  oooetmete  a  eroannf  orar  a  aa^ 
nral  waterooarea  in  a  thoroaghly  ekillfal  and  propw  manner,  yet  aa 
adjaoont  landowner  ia  entitled  to  oompeneation  for  any  injaiy  wUeb 
Beeaaearily  reenlta  to  him  therefrom. 

WmBOOUBflBfr— LiABiuTT  OF  Rauboad  CoMPAmr  fOB  HMuaiMii  nr 
Ooimvuoiiiia  BiiBA]nDCX!rT.~Notwithstanding  tha  ooadannation  of 
land  lor  a  railroad,  and  the  payment  of  the  oompeneation  or  damagea 
awarded  the  landowner,  the  company  li  liable  to  him  or  Ue  grantee  ler 
damagea  reenlttng  from  ite  negligenoe  in  the  oonatmation  or  masntenaaea 
of  aa  amhanlLmant  without  proper  and  anfBolent  anlTarti  or  openiagi 
for  the  paaeage  of  a  natural  wataroonrae. 

WAnnoovBsia— Obrbuotioh  bt  Railboa]>— Xaob  CovmiirAiroi  a  FIbmb 
iMjOBT.^Baoh  orerflow  npon  tlie  land  of  aa  adjoining  owner  oanaed  by 
tlm  nagligenoa  or  want  of  akill  of  a  railroad  oompaay  is  iti  mode  of  ooa» 
atmeting  or  maintaining  a  bridge  or  embankment  orer  a  natural  mnniag 
watereoniae  oreatee  a  new  eanae  of  aotioa  againat  the  eooipany  te  in* 
Jaiy  thereby  oooaaioned  to  the  erope  upon  aueh  land. 

WAnBooQBna— OB8TBvonoB  BT  Railboa]>— Fob  Wbat  Ivjvbt  Liabia 
In  eaaa  of  an  obatnotion  of  a  natural  wateroourae  by  a  railroad*  If  H 
appeara  that  the  injury  reeulting  therefrom  ariaea  from  eaneee  whioh 
Bught  have  been  foreacen,  eueh  ae  ordinary  periodioal  freaheti*  the  tail* 
toad  oompaay  whoae  aaperitmeture  ii  tha  immediate  eanea  of  tha  mi^ 
eUcf  ia  liablo  for  the  damage;  but  if  the  injury  la  oeoaaioaed  by  an  aal 
of  Proridanoeb  aueh  ae  an  extraordinary  flood,  whioh  oould  not  haira 
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bMB  aatlolpAtod,  it  Mnnol  be  Md  Ikblei    Tli«  oompaaj  b  aei  IwUii 
for  rtmoto  and  unoertaia  eooMquenooi^  Imt  only  lor  Hm 
prozimato  effeeto  of  the  ■iraetara. 

WATBEO0UB8W>-OB8TEUOn0N  BT  BaILEOAOl  ^I>KKU  OP  CaMM  BaQOTl 

to  bo  Qted  by  a  railroad  oompany  in  oooatmcting  a  bridge 
oral  waterconno  U  to  bring  aacli  ongineering  skill  to  boar  aa  is  ovtli- 
narily  applied  to  works  of  that  kind,  in  view  of  the  aiae  and  habits  of 
the  ttream,  the  character  of  tte  ohannol,  and  the  decliTity  of  the  cironoa* 
jaoent  territory  forming  the  watershed. 
WATBROQvmsBS— OBBTBVcnoa  BT  Railboax>~Dbobbb  Of  Gabb  Bbquibxd 
QuiflTiOB  fob  Jubt. — A  railroad  oompany,  in  bridging  a  nntBrBl  wator- 
ooorse  or  buildioa:  an  embankment  acroos  it^  is  bonnd  to  ezeroiee  sndi 
ordinary  care  in  proriding  for  the  free  passage  of  the  water  as  ia  nsnally 
exercised  by  men  of  ordinary  prodence  in  their  Own  afiGura;  and  ia  thm 
exercise  of  snoh  oare  the  company  mvat  gnaid  against  snch  freahets  or 
floods  as  men  of  ordinary  prudence  can  foresee,  bnt  not  against  sndi 
extraordinary  floods  and  accidental  casualties  as  cannot  reasonably  ho 
anticipated;  and  whether  the  flood  causing  the  injury  ia  sach  aa  ahonld 
hsTo  been  anticipated  and  prorided  against  is  a  queatioQ  for  the  jniy  te 
deeide. 

Action  to  recover  damages  against  a  railroad  oompany  for 
Degligently  and  anlawfally  constructing  and  maintaining  a 
solid  earth  embankment  across  a  natural  watercourse  on 
which  its  railroad  track  was  laid,  and  which  obstructed  the 
natural  flow  of  water  and  forced  it  back  upon  the  adjoining 
lands  held  and  cultivated  by  the  plaintiff.  On  June  20^ 
1885,  and  June  16,  1888,  a  large  quantity  of  rainwater  fell 
upon  said  lands  as  the  result  of  heavy  storms,  and  such  water, 
which  naturally  ran  into  said  watercourse  and  would  have 
escaped  in  time  of  ordinary  floods  and  freshets,  withoot 
damage  to  such  land,  had  the  stream  remained  in  its  natural 
state,  was  stopped  and  prevented  from  running  off  in  its 
natural  course  by  reason  of  such  embankment,  and  by  reason 
thereof  was  forced  back  upon  plaintiff's  land  and  flooded  it, 
damaging  it  and  injuring  his  crops.  Plaintiff  had  judgment 
in  the  court  below,  and  defendant  appealed. 

Pollard  and  Wemeff  for  the  appellant 

IWiMf  and  Holder^  for  the  appellee. 

is*  Maobudkr,  J.  The  only  errors,  to  whicb  oor  attenttm 
is  called,  are  those  alleged  to  have  been  committed  bj  the 
giving  of  three  instructions  for  the  plaintiff.  The  first  two  of 
these  instructions  are  as  follows: 

*'  The  oourt  instructs  the  jury,  that  it  ia  the  duty  of  a  rmi)- 
mad  company  so  to  construct  and  maintain  lla  road  across 
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■beams  and  natural  watercourees  which  it  intersects  as  to 
inflict  no  injnry  upon  adjacent  lands.  ** 

^  The  coort  further  instructs  the  jury,  that  this  duty  is  a 
aontinuing  one,  and  that  each  overflovr  caused  bj  the  negli- 
gence or  want  of  skill  of  the  company  creates  a  new  cause  of 
action  for  damages  to  the  crops  or  other  property  of  the  right- 
fnl  possessor  of  the  lands  overflowed,  although  the  plaintiff 
acquired  his  interest  after  the  creation  of  the  obstruction;  and 
if  the  jury  believe,  from  the  evidence,  that  a  portion  of  the 
water  of  the  Little  Canteen  creek  naturally  flowed  south 
across  the  right  of  way  of  defendant  prior  to  the  filling  up  of 
the  trestle,  and  would  still  continue  to  do  so  excepting  for  the 
obstruction .  of  the  embankment  complained  of,  then  they 
must  find  for  the  plaintiff,  giving  such  damages  as  the  jury 
can  say,  from  the  evidence,  that  he  has  sustained,  if  they 
further  believe  from  the  evidence  that  he  has  sustained  dam- 
age by  reason  ^"  of  said  embankment  and  partial  obstruc- 
tion of  the  flow  of  the  water  as  aforesaid." 

If  we  understand  the  objection  of  counsel  to  the  first  of 
these  instructions  it  is  that  the  language  is  too  broad  in  stat- 
ing it  to  be  the  duty  of  the  railroad  company  to  so  construct 
and  maintain  its  road  across  streams  and  natural  water- 
courses, which  it  intersects,  as  to  inflict  no  injury  upon  ad- 
jacent lands.  It  is  said  that  when  the  company  has  brought 
to  the  work  of  building  its  structure  across  such  a  watercourse 
a  high  degreeof  engineering  skill  it  is  not  responsible  for  such 
injury  as  necessarily  results  from  the  improvement 

It  is  settled  by  all  the  authorities  that  it  is  the  right  of 
each  proprietor  of  land  upon  a  natural  watercourse  to  insist 
that  the  water  shall  continue  to  run  as  it  has  been  accus- 
tomed to  do,  and  to  insist  that  no  one  shall  obstruct  or  change 
its  course  injuriously  to  him  without  being  liable  in  damages. 
As  to  running  streams  a  riparian  proprietor  has  no  right  to 
alter  their  usual  flow  in  any  manner  injurious  toothers  above 
or  below  him:  LUtle  Rock  etc.  Ry,  Co.  y.  Chapman^  89  Ark. 
468;  48  Am.  Rep.  280.  As  an  individual  has  no  right,  in  the 
improvement  of  his  own  land,  to  turn  a  stream  of  water 
upon  the  land  of  another,  so  has  not  a  corporation  such  right 
under  its  charter:  ToUdo  etc  Ry.  Co.  y.  Morriionj  71  111.  616. 
A  railroad  company  in  constructing  its  road  over  water* 
eoorses  must  make  suitable  bridges,  culverts,  or  other  pro« 
vision  Ibr  carrying  off  the  water  effectually:  Angell  on 
Watercourses,  7th  ed.,  sea  465  b.      The  duty  imposed  by 
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statate  upon  mob  eompany  to  restore  the  etreem 
ite  former  etoto,  or  to  eo  restore  it  as  not  to  impair  ito  nsafiil- 
nesS|  exists  also  in  the  absence  of  express  statatoiy  reqvur*- 
ment:  Pierce  on  Railroads,  208.    The  same  obligation  in 
case  rests  upon  the  corporation  as  rests  npon  a  priTato  owim 
who  undertakes  to  intorfere  with  tht  watercoarse  in  the 
way:  Chicago  etc  R.  R.  Co.  ▼.  Moffitt^  75  DL  524.    In  Jaekwamr 
9iUe  eU.R.R.Co.  ▼.  Cox,  91  DL  500,  we  said:  ^The  railroad 
^"^  company  had  no  right  to  stop  by  its  embankment  the 
natural  and  customary  flow  of  the  wator.  •  •  •  •  When  it  qo- 
dertook  to  divert  and  change  the  usual  and  customary  flow  of 
the  wator  it  was  bound  to  provide  suflScient  means  to  cany 
it  away  from  the  farm  of  appellee  upon  whioh  it  had  eaosed 
it  to  aooumulato.'' 

In  the  present  case  the  proof  does  not  show  whether  the 
appellant  owns  an  easement  at  the  point  where  the  obstruo- 
tion  is  alleged  to  existi  or  whether  it  owns  the  fee,  or  whether 
it  made  the  crossing  under  special  legislative  authority,  or 
whether  it  acquired  its  right  by  condemnation  or  by  purchase. 
If  where  a  railroad  company  constructs  a  crossing  over  a 
natural  vatercourse  in  a  skillful  and  proper  manner  injury 
necessarily  results  to  the  adjoining  landowner  he  is  entitled 
to  compensation  therefor.  Such  necessary  injury  constitutes 
in  a  certain  sense  the  toking  of  property;  and  a  man's  prop- 
erty cannot  be  taken  without  compensation,  even  though  the 
damage  inflicted  is  the  unavoidable  result  of  a  public  im« 
provement  constructed  with  the  highest  degree  of  care  and 
skill.  In  Toledo  etc.  Ry.  Co.  ▼.  Morrison^  71  111.  616,  the  re- 
fusal of  the  following  instruction  was  held  not  to  be  error: 
'*  The  law  is,  that  when  a  railroad  company  builds  its  rail« 
road  in  a  proper  and  skillful  manner,  and  the  owner  of  adja* 
cent  land  is  injured  thereby,  he  cannot  recover  damages  for 
such  injury;  he  can  only  recover  where  his  injury  results 
from  the  unskillful  or  negligent  manner  of  building  the 
road.''  There  the  case  of  Nevine  v.  City  of  Peoria^  41  IlL 
502,  89  Am.  Dec.  892,  was  approved.  In  the  latter  case  the 
constitutional  guaranty  that  private  property  should  not  be 
taken  for  public  use  without  just  compensation  was  held  to 
apply  to  the  act  of  a  city  in  diverting  the  natural  flow  of 
water  and  turning  it  upon  the  premises  of  a  private  owner 
while  the  city  was  engaged  in  grading  and  draining  one  of  ito 
streets.  In  Toledo  etc.  Ry.  Co.  v.  Morrison^  71  IlL  616,  the 
railroad  company  sued  for  damages  was  built  before  adop- 
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tkm  ot  the  oonttitotion  of  1870,  whioh  anowt  compoDtttiM 
for  property  ^*^  damaged  as  well  ae  property  taken.  Whavi 
there  is  a  special  remedy  provided  by  statate  tat  ftdng  the 
damages  to  property  not  taken  as  well  as  the  Talus  of  pto^ 
mrtj  taken,  necessary  injury  resulting  from  a  proper  peifaiiii- 
anoe  of  its  duty  by  the  railroad  company  wiU  be  presumed 
to  have  been  paid  for  by  the  amount  awarded  in  sach  qwcial 
proceeding:  Pierce  on  Railroads,  203. 

In  the  case  at  bar  there  is  no  plea  of  the  statute  of  limitsr 
tions. 

The  proof  tends  to  show,  that  the  structure  across  the  watst^ 
coarse  was  built  before  1870,  and  that  the  opening  by  means 
of  the  trestle  was  closed  up  before  that  date  or  aboot  thai 
date.  It  does  not  appear,  that  necessary  damages  resulting 
froai  a  proper  construction  of  the  crossing  hare  been  awarded 
or  paid  for.  Where  such  necessary  damages  hare  been 
awarded  in  a  condemnation  proceeding,  or  otherwise  paid  lor, 
they  cannot  be  afterwards  recovered  in  an  action  of  tort: 
Ohio  eU.  Ry.  Co.  t.  Waehter,  123  Dl.  440;  6  Am.  8t  Bep.  5S2. 
Here,  the  instruction  means,  of  course,  that  the  company 
must  so  construct  its  road  as  to  inflict  no  injury  which  it  is 
not  liable  to  pay  for,  and  if  it  is  broad  enough  to  include  sodi 
necessary  injury  as  is  involved  in  a  proper  construction  of  the 
crossing,  we  cannot  say  under  the  proofs  that  oompensation 
was  ever  made  for  such  necessary  injury. 

It  is  impossible,  however,  that  the  jury  could  have  nndei^ 
stood  this  instruction  to  refer  to  the  damage,  which  a  skillfnl 
construction  of  the  crossing  over  the  watercourse  unavoidably 
involved.  The  suit  was  brought  to  recover  fi>r  damages  re- 
sulting from  an  improper  construction  of  the  road  at  this 
point.  Notwithstanding  the  condemnation  of  land  for  a  rail- 
road and  the  payment  of  the  compensation  or  damages 
awarded  the  landowner,  the  oompany  will  be  liable  to  him 
or  his  grantee  for  damages  resulting  from  its  negligence  in 
the  construction,  maintenance,  or  operation  of  its  road:  Okio 
9U.  Ry.  Co.  V.  Wackier,  123  111.  440;  6  Am.  8t  Bep.  682.  The 
first  instruction  must  be  read  ^**  in  connection  with  the 
language  of  the  second  instruction,  and  with  the  allegations 
of  the  declaration,  and  with  the  proofii  in  the  case,  which 
all  show  that  it  was  sought  to  hold  the  company  liable  fisr 
the  injury  resulting  from  the  negligent  and  defective  eon* 
struction  and  maintenance  of  an  embankment  without  cnlverls 
or  openings.    The  instruction  could  have  conveyed  no  other 
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meaning  than  that  it  was  the  doty  of  the  eompany  io  to  eoa* 
ftnioi  and  maintain  its  road  aa  to  inflict  no  injury  that  could 
bave  been  avoided  by  [proper  care  and  ekill,  oar^  in  other  word^ 
by  making  anfficient  openings  for  the  passage  of  the  water 
aoathward.    We  are  of  the  opinion,  that  the  defendant  hmm 
no  good  reason  to  complain  of  the  giving  of  the  first  iostmc^ 
tion,  oonstmed  as  it  most  be  with  reference  to  the  special 
facts  of  this  case:  LouUtUU  etc.  £.  R.  Co.  v.  Hayi^  11  Lea,  882; 
47  Am.  Rep.  291;  Nevin*  v.  CUy  of  Peoria,  41  HL  502;  89  Am. 
Dec.  392;  Oillham  v.  Madison  Co.  R.  R.  Co.,  49  SL  484;  95 
Am.  Deo.  627;  Rohineon  v.  New  York  eU.  R.  R.  Oo.^  27  Barb. 
612;   CoU  V.  Xemston  R.  R.  Co.,  36  N.  Y.  214;  MarA  v. 
PoriemouJth  eU.  R.  R.,  19  N.  H.  372;  Joknsom  v.  AOaniie  etc 
R.  R.  Co.,  35  N.  H.  569;  69  Am.  Dec.  560;  Eaton  ▼.  Boetan 
etc  R.  R.,  51  N.  H.  604;  12  Am.  Rep.  147;  Hatch  v.  Vermoni 
Cent.  R.  R.  Co.,  25  Vt  49. 

We  see  no  objection  to  the  second  instmctioD.  It  an- 
nounces the  doctrine  that  the  duty  of  the  railroad  in  tliis 
regard  is  a  continuing  000,  and  that  every  oontinuanoe  of  a 
nuisance  is,  in  judgment  of  law,  a  fresh  nuisance.  Bach 
overflow  upon  the  land  of  an  adjoining  owner,  caused  by  the 
negligence  or  want  of  skill  of  a  railroad  company  in  its  mode 
of  constructing  or  maintaining  a  bridge  or  embankment  over 
a  running  watercourse,  creates  a  new  cause  of  action  against 
the  company  for  injury  thereby  occasioned  to  the  crops  upon 
snch  land:  Chicago  etc  R.  R.  Co.  v.  Moffitt^  76  IlL  624;  Groff 
V.  Anhenbrandt,  124  IlL  61;  7  Am.  Si  Rep.  342;  Chicago  etc 
R.  R.  Co.  V.  Schaffer,  124  111.  112;  2>rab  v.  Chicago  etc  Ry.  Co^ 
63  Iowa,  302;  60  Am.  Rep.  746;  Donnan  v.  Avue,  12  Minn. 
461. 

The  third  instruction  given  for  the  plaintiff  was  as  follows: 
*^The  court  instructs  the  jury  that  floods,  which  oocor  as 
much  ^*^  as  twice  in  five  years,  are  not  in  law  snch  extra- 
ordinary floods  as  will  prevent  a  recovery  for  damages  caused 
by  floods  from  the  person  or  persons  who  by  negligent  or  un- 
lawful acts  contribute  to  snch  overflows." 

We  are  inclined  to  think  that  this  instrnetion  was  erroneous^ 
and  was  oalculated  to  mislead  the  jury.  What  was  an  extra- 
ordinary flood  was  a  question  of  fact  to  be  determined  by 
the  jui-;'  from  the  evidence  nnder  propa  inatroctions  fitmi  the 
eoart:  Houettm  etcR.R.CcY.  Parker^  60  Tex.  830;  flfitiy  ▼. 
Harrie,  107  Mass.  492;  9  Am.  Rep.  61.  The  suit  was  bfooghl 
to  xeoover  damages  for  floods  occurring  in  Jnneii  1886^  and 
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Jiiii«^  1888;  and  there  wateyidence  tending  to  tboir  Huii  tliave 
were  extraordinary  rainfalle  and  high  water  at  thoee  dataii 
bat  none  tending  to  fix  five  jears  at  the  period  within  which 
floods  and  heavj  rains  did  occur  or  were  likely  to  oecnr,  nor 
any  tending  to  show  that  floods  did  occur  or  were  likely  to 
occur  twice  in  every  period  of  five  years*    ''-Freshets  are  re- 
garded as  ordinary  which  are  well  known  to  occur  in  the 
stream  occasionally  through  a  period  of  years  although  at  no 
regular  intervals":  Gould  on  Waters,  2d  ed.,  sec.  211  o.    **  If^ 
in  the  case  of  an  obstruction  of  a  public  river,  it  appears  that 
the  injury  resulting  therefrom  arose  from  causes  which  might 
have  been  foreseen,  such  as  ordinary  periodical  freshets,  he» 
whose  superstructure  is  the  immediate  cause  of  the  mischief, 
IB  liable  for  the  damage.    On  the  other  hand,  if  the  injury  is 
occasioned  by  an  act  of  Providence,  which  could  not  have 
been  anticipated,  no  person  can  be  liable'':  Angell  on  Water- 
courses, 7th  ed«,  sec.  &Ad.    In  regard  to  the  degree  of  care  to 
be  used  by  a  railroad  company  in  constructing  a  bridge  across  a 
waterway,  it  may  be  said,  that  there  should  be  brought  to  bear 
BQch  engineering  skill,  as  is  ordinarily  applied  to  works  of  that 
kind  ^in  view  of  the  size  and  habits  of  the  stream,  the  char- 
acter of  its  channel  and  the  declivity  of  the  circumjacent 
territory  forming  the  watershed '':  lUinois  Cent.  IL  R»  Co.  v. 
Bethel^  11  UL  App.  17.    The  company  is  not  liable  for  remote 
and  uncertain  consequences,  ^*®  but  only  for  the  necessary 
and  proximate  eflects  of  the  structure:  Dorman  ▼•  Ame$f  12 
Minn.  451.    It  is  bound  to  exercise  ordinary  care,  which  is 
such  care  as  is  usually  exercised  under  like  circumstances  by 
men  of  ordinary  prudence  in  their  own  affairs.    In  the  exer- 
cise of  ordinary  care,  it  is  its  duty  to  guard  against  such 
floods  or  freshets  as  men  of  ordinary  prudence  can  foreseOi 
but  not  against  such  extraordinary  floods  and  accidental 
casualties,  as  oould  not  reasonably  be  anticipated:  Chicago 
etc.  Ry.  Co.  V.  Hoag,  90  IlL  839;  Eouiton  etc.  R.  R.  Co.  v. 
Parker^  50  Tex.  830.    The  law  is  correctly  stated  in  Cray  v. 
Hdrrif,  107  Mass.  492,  9  Am.  Rep.  61,  in  the  following  lan- 
guage: **The  degree  of  care,  which  a  party  is  bound  to  use  ia 
constructing  a  dam  across  a  stream  ....  must  be  in  pro- 
portion to  the  extent  of  the  injury,  which  will  be  likely  to 
molt  to  third  persons  provided  it  should  prove  insufficient| 
and  it  is  not  enough  ttiat  the  dam  is  suflScient  to  resist  ordi- 
nary floods;  for,  if  the  stream  is  occasionally  subject  to  great 
freshets,  those  must  likewise  be  guarded  against;  and  the 
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measure  of  eare  required  In  such  ease  mnet  be  that  which  a 
discreet  person  would  use  if  the  whole  risk  were  his  own* 
•  •  •  •  The  dam  should  be  sufficient  to  resist  not  merelj  ordi« 
narj  fifeshetSi  but  such  extraordinary  floods  as  maj  be  rea- 
sonably  anticipated":  Ohio  etc.  Ry,  Co.  y.  Samey^  189  IIL  9; 
82  Am.  8t  Rep.  176.  Whether  the  flood  causing  the  injorj 
is  such  an  one,  as  should  have  been  anticipated  and  provided 
against,  is  a  question  which  should  be  left  to^  the  jury  to 
decide. 

Gould  in  his  treatise  on  Waters,  second  edition,  section  211  c» 
says:  ^  The  fact  that  thedefendant's  dam  is  not  the  sole,  or  eTen 
the  principal,  cause  of  the  damage,  if  it  clearly  causes  some 
part  of  the  damage,  would  not  defeat  the  action,  or  justify  a  rer- 
dict  for  merely  nominal  damages'*:  Washburn  y.  Oilman^  64 
Me.  168;  18  Am.  Rep.  246;  Chicago  etc.  Ry.  Co.  ▼.  Hoo^,  90  IIL 
889.  It  was  a  question  of  fact  for  the  jury,  whether  the  dam- 
age caused  in  the  present  case  was  due  wholly  to  such  extraordi- 
nary  floods  as  ordinary  prudence  could  not  have  anticipated, 
or  wholly  to  ^'*  the  defective  construction  of  the  embank- 
ment by  the  defendant,  or  to  both  causes.  The  manner,  in 
which  the  third  instruction  placed  this  matter  before  the 
jury,  was  unfair  to  the  defendant,  because  the  instruction 
yirtually  assumes  that  the  company  contributed  to  the  over- 
flows by  negligent  or  unlawful  acts,  instead  of  leaving  it  to 
the  jury  to  determine  whether  such  was  the  fact  or  not.  For 
the  error  in  giving  the  third  instruction,  the  judgment  is 
versed  and  the  cause  is  remanded  to  the  circuit  oouri 


Railsoam— LiABnuTT  poa  Obstbuoiino  WATKBOouaflos.— Wbero  a  lail- 
mj  emUankmeat  and  eulverts  dirert  rarfaoe-water  from  iti  nafearal  and 
maul  oouM  and  came  it  to  flow  OTor  a  party's  land,  the  oompany  !■  liabb 
lor  the  damages  he  may  anstain  thereby:  AuaHn  tie.  Sg.  Co.  ▼•  Amdemm^  7t 
Tex.  427|  28  Am.  St.  Rep.  850,  and  note;  Clark  t.  Dger,  81  Tes.  339;  /tfmoii 
iicB.  B.00k  V.  ililfar,  68  Misa.  760;  O^Ommear.  BaH  Ttnnuteetic  J^.Oa., 

87  Ga.  246;  87  Aid.  81  Rep.  246;  BaUwag  Oa  ▼.  Mottmam,  90  Tena.  167| 
S6  Am.  Bt,  Rep.  670,  and  note;  Pa^tte  t.  Morgan'^  Limitktma  ete.  8.  8,  Co., 

88  La.  Ann.  164;  68  Am.  Rep.  174;  Drake  t.  Chieago  etc  iZjy.  Co.,  68  Iow% 
802;  60  Am.  Rep.  746^  and  note.  Thongh  a  railroad  has  a  right  to  bnild  a 
bridge  aoroaa  a  atream  it  most  do  ao  in  a  proper  and  akillfal  manner,  so  a« 
not  to  obatruct  the  flow  of  the  water  and  caose  damage  to  riparian  owners. 
II  they  are  ao  damaged  the  oompany  ia  liable:  Taylor  r.  Baltimore  efe.  Rg. 
Cbi,  88  W.  Va.  39;  Pedcw  ▼.  Chicago  efe.  By.  Cc,  73  Iowa,  828;  S  Am.  St. 
Rep.  680,  and  note;  McCUnegham  ▼.  Omaha  etc  B.  B.  CIdw,  26  Neb.  623;  18 
Am.  St  Rep.  608,  and  noto. 

RaiLaoADS— OBSTRVormo  WATioioovBsn— IiiABn.nT  nr  Oasi  of  Tmmshme, 
A  lailroad  oompany  is  liable  in  damages  for  so  unakiUfoHy  and  negligenllj 


J 
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MBffftraetiiig  a  ooItwI  m  to  bo  funiiBeleiit  to  tviiI  the  ordiDuy  high  walan 
«l1teitoMmb«iiMtii  H:  i^tttoftiiiy  €le.  jRy.  Clx  t.  ^md^iid;  66  Pa.  8t445t  M 
lab  Dm.  97»  and  note;  Smllau  t.  CAieoi^  cf&  JSIy.  C9.«  74  lowi,  069|  7  Aml 
9L  Bi^  501«  and  note;  bat  it  is  not  boand  to  so  oojutract  tbom  M  to  mnj 
iff  •rwiows  which  iMnlt  from  extraordinary  and  nnoanal  lainfalh;  Mmmrf 
r.  Bttkiffk  ««&  iS.  A.  Cb.,  102  N.  a  209;  11  Am.  8t  lUp^  7S7,  aad  aotof 
nOadt^pkia  U^JLlLC^r.  J)a9U,  68  Md.  881;  6  Am.  St.  B^  dMl 


Davidson  v.  Bubkb. 

[14S  ILUMOII*  IW.] 

Jonrr  Dkbiobs — Rblxasx  of  Oxs  ot  Sbtbral— CojrnDBKAnov.^i— An 

meat  between  the  holder  of  a  note  and  one  of  the  joint  maken  thereof 
that  vpon  payment  of  one-balf  of  the  note  by  tneh  maker  the  holder 
will  ptobato  it  against  the  ettoto  of  the  other  maker  to  feeoTer  the  ie> 
amining  half  is  Toid  for  want  ol  consideration  i  and  a  fsilnre  to  so  probato 
the  note  is  no  defense  to  a  snit  on  a  judgment  for  the  ^^^^^'^ir  of  the 
Doto  recoTcred  against  such  joint  maker. 
W^AvmnMKT  OomnTAHoift— Lm  Sitpfobv  as  Ooiran>mAnov.»A  ooBTey* 
aoee  1^  a  debtor  of  all  his  property  in  consideratiDii  of  support  lor  life 
is  fandnleat  in  law,  althongh  he  acts  in  good  faith  under  the  erroneoos 
snppoeition  that  a  note  for  which  he  is  jointly  liable  has  been  paid. 
WtuwDULMMn  OoMYxrANoift— LiFB  SuppoBT  AS  CoRsiDnuTioM. — One  cannot 
transfer  all  his  property  in  consideration  of  support  for  life  without 
ftrot  satisfying  his  existing  debts;  and  without  this  a  fraudulent  intent 
to  hinder  and  delay  creditors  follows  necessarily  as  a  conclusion  of  law, 
regardless  d  what  the  parties  to  the  transaotion  in  fact  intended. 
JvDomBT  Lisics— Whxii  Lost  bt  Nxglxot. — When  statates  prescribo  the 
tiow  during  which  judgments  shall  have  the  force  of  liens  on  the  lead  of 
fadgment  debtors,  one  who  has  neglected  to  enforce  his  Jndgmsnt  Usu 
in  proper  time  will  not  in  equity  be  relicTcd  from  tho  ooosequoncss  of 
hisnegleol 
JvDOicnrr  Lism— Whsthbb  Attach  to  Lahds  Feaitdvlbictlt  Ooststidw 
When  a  debtor  cmiTeys  his  property  in  fraud  of  creditors^  boforo  tho 
tendltioo  of  Judgment  against  him,  by  a  oouTcyance  Talid  between  tho 
parties  to  it^  such  judgment  does  not  creato  a  lien  on  such  property  bf 
operation  of  law. 
CteDiTOB's  Bill— LiSN  Cbsatkd  bt.— The  filing  of  a  ereditor's  bfll  aad  the 
soiiieB  of  process  creates  an  equitable  lien  upon  lands  fraudulently  coo- 
foyod  by  tho  Judgment  debtor,  and  when  tho  creditor  has  no  lion  oa  tho 
property  sought  to  bo  reached  it  is  tho  fiUng  of  the  bill  in  equity  after 
the  return  of  the  execution  at  law  which  gives  him  a  specific  lien.    la 
sadi  case  the  lis  pendenB  is  an  equitable  levy,  and  creates  an  equitaUo 
Bon  ca  tho  lands,  and  it  is  wholly  unimportant  that  tho  final  decree 
sstoblishing  tho  Uea  and  ordering  a  sale  is  not  rendered  until  long 
after  tho  Jadgmeat  at  law  has  ceased  to  be  a  lien»  by  force  of  the  statoto 
upon  the  resl  estato  of  tho  Judgment  debtor. 
OuditobIs  Bill— LiBir  Ujidbr.— A  judgment  creditor  may  bars  lead  frsad* 
ulenUy  oonreyed  by  his  debtor  before  the  renditioa  of  Ibo  J«dgBMa% 
sold  aador  a  decree  estoblishing  an  equitable  lioa  therooa  to  si» 
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to  itt  tb«  MaTtjaiiM  mid&,  altlumgli  al  the  tiiM  of  ttM 
tb«  JadgoMBt  al  Uw  had  oaaiMi  to  ba  a  lian  oB.tho  laad  wmdm  Ite 
atatnta. 
FuuDiva  oi  OHAnanT.— BiuBf  UnDim  Qekjolmm,  FmATCT     lAwy  vaUrf 
oooaaataat  wilht  and  Jnitifiad  by,  laata  all^gad  ia  a  Ul  la 
bo  daaraod  niidar  tho  prajw  lor  goaaral  lolio^  althongh  afl4 
pr^jad  for. 

B%nah$r  and  Rinakeff  for  the  appellanL 

Palmer  and  Shutt^  for  the  appellee. 

^^  Bakbr,  J.    Sarah  Dayidson  is  plaintiff  in  error  herein^ 
and  Don  A.  Burke,  surviving  executor  of  Beatty  T.  Burke,  de- 
ceased, is  defendant  in  error.    On  the  seventh  day  of  Febmaiy, 
1883,  said  Burke  and  his  then  coexecator,  one  John  Q.  Shryer, 
who  has  since  ceased  to  be  an  execntor,  filed  in  the  Macoupin 
circuit  court,  against  said  Davidson  and  one  William  Nor- 
vell,  who  died  soon  after  the  decree  herein  was  rendered,  tho 
bill  in  ^^'  chancery  that  is  found  in  the  record  now  before 
us.    The  substance  of  the  bill  was,  that  said  Burke  and  said 
Shryer,  as  executors,  recovered  a  judgment  on  the  nineteenth 
day  of  September,  1881,  in  the  said  circuit  court,  against  said 
William  Norvell,  for  eight  hundred  and  ninety-six  dollars  and 
eighty-one  cents  damages,  and  seven  dollars  and  sixty-five 
cents  costs;  that  on  the  third  day  of  November,  following,  a 
writ  of  fieri  facias  was  issued  on  said  judgment,  and  after- 
wards returned  by  the  sheriff  unsatisfied,  no  property  being 
found;   that  on  February  8,  1883,  an  alios  execution  was 
issued,  which  was  yet  in  the  hands  of  the  sheriff  and  wholly 
unsatisfied;  that  before  the  rendition  of  the  judgment  said 
Norvell  was  the  owner  in  fee  of  certain  real  estate  described 
in  the  bill;  that  on  March  10,  1881,  it  being  before  the  rendi- 
tion of  judgment  but  after  the  debt  was  contracted,  said  Nor- 
vell made  a  pretended  conveyance  in  fee  of  said  real  estate 
to  said  Sarah  Davidson,  for  a  pretended  consideration  of  two 
thousand  dollars;  that  said  conveyance  was  made  with  the 
intention  of  defrauding  complainants  out  of  their  just  de- 
mands; that  no  consideration  was  paid  therefor;  that  when 
the  conveyance  was  made  Norvell  was  destitute  of  any  prop- 
erty except  said  real  estate,  and  was  wholly  insolvent  except- 
ing said  land,  and  retained  no  property  with  which  to  pay  his 
debts  to  complainants  or  other  creditors,  and  that  said  prem* 
ises  were  held  by  said  Davidson  in  trust  for  Norvell,  and  fiir 
his  use  and  benefit,  and  for  the  purpose  of  preventing  a  levy 
and  sale;  and  the  bill  sought  discovery  of  the  circumstances 
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■HiMiiIlm  ilM  coaveyanoei  and  whether  or  boI  the  nie  mm^ 
iMenttioo  theiefiir  waa  a  boad  made  by  said  DaTidaon  to  aaid 
Norvelli  whereby  said  DaTidsoo  boand  herself  to  sappwt  aaid 
NorTell  during  his  natural  lifia. 

The  answer  of  the  defendants  admitted  the  reeoreiy  of  the 
judgment,  the  issuance  of  an  execution,  the  return  of  the 
aame  indorsed  ^*  no  property  found,"  and  the  conyeyance  of 
the  land  on  March  10,  1881,  by  Nonrell  to  DaTidson.  It 
denied  that  Norvell,  at  the  dates  of  the  deed  and  the  judg- 
ment, was  justly  or  in  equity  indebted  to  complainants  in  any 
Bum  whateyer,  ^^*  and  alleged,  in  substance,  that  prior  to 
January  29,  1879,  said  William  Norvell  and  his  brother, 
Spencer  Norvell,  were  indebted,  as  joint  principals,  to  com- 
plainants, upon  a  promissory  note  theretofore  executed  to 
the  testator  of  the  latter;  that  said  Spencer  died  intefttate 
at  the  date  last  mentioned;  that  thereafter  complainants 
brought  suit  on  the  note  against  said  William  Norvell;  that 
thereupon  an  agreement  was  made  between  said  William 
mad  eomplainantSi  that  if  the  former  would  then  pay  one- 
half  of  the  amount  due  on  said  note,  the  latter  would  dis* 
miss  said  suit  and  probate  said  note  for  the  balance  due 
thereon  against  the  estate  of  said  Spencer  Norvell;  that  un- 
der aaid  agreement  said  William  paid  one*balf  of  the  amount 
then  due  on  the  note,  and  said  suit  was  dismissed  without 
prejudice;  that  the  estate  of  said  Spencer  was  amply  sufficient 
to  pay  the  remaining  one-half  of  said  note  and  interest^  and 
all  otiier  debts  and  claims  against  it,  and  that  the  two  years 
for  filing  claims  against  said  estate  had  not  then  elapsed,  but 
that  complainants  neglected  to  file  and  prove  and  have  said 
balance  of  said  note  allowed  against  the  estate  of  said  Spencer, 
and  never  informed  said  William  of  such  failure  until  long 
after  the  expiration  of  the  two  years  allowed  for  filing  daima 
against  said  estate.  Said  answer  further  alleged  that  at  the 
time  of  the  execution  of  the  deed  to  said  Davidson  it  was  not 
suspected  by  William  Norvell  that  complainants  pretended 
to  have  any  claim  against  him  on  account  of  said  note,  or 
otherwise,  and  that  the  consideration  for  said  deed  was  good 
and  valid,  and  for  an  honest  and  legitimate  purpose,  namely^ 
to  provide  for  the  support  and  maintenance  of  aaid  William 
daring  his  declining  years. 

The  cause  was  submitted  to  the  circuit  oourt  upon  bill,  an^ 

iwer,  replication,  and  proofs,  and  a  decree  entered  finding 

that  the  equitiea  of  the  case  were  with  the  complainant;  that 
AM.  at.  Rbt..  Vol  xxxvl-m 
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the  anegatlont  of  the  bill  were  true;  that  the  deed  to  David- 
eon  was  fraudulent  and  void  as  to  the  eomplainant;  that 
nine  hundred  and  sizty-five  dollars  and  five  cents  was  dus 
eomplainant,  and  that  the  same  was  and  is  a  lien  on  *^*  the 
lands  described  in  said  deed.  The  decree  ordered  jMiyment 
of  said  amount,  with  interest  and  costs,  and  that  in  default  of 
payment  said  lands  be  sold  by  the  master  in  chancery,  etc. 

It  is  claimed  that  the  decree  was  erroneous  because  Wil- 
liam Noryell  was  not  in  equity  indebted  to  defendant  in  error, 
and  for  the  reason  that  by  the  failure  of  the  latter  and  his 
then  coexecutor  to  probate  the  note  against  the  estate  of 
Spencer  Norvell,  said  William  Norvell  was  injured  by  just 
the  amount  of  the  judgment  recovered  on  the  note,  and  that 
the  damages  occasioned  by  such  injury  must  be  made  good 
before  relief  can  be  obtained  in  this  case.    The  time  for  filing 
claims  against  the  estate  of  Spencer  Norvell  expired  on  Feb- 
ruary 13,  1881,  and  the  suit  against  William  Norvell  to  re- 
cover the  amount  remaining  due  and  unpaid  on  the  note  was 
not  brought  until  September  6,  1881,  and  judgment  was  not 
obtained  in  said  suit  until  September  19, 1881.    If  the  agree- 
ment to  probate  the  note  against  the  estate  of  Spencer  Norvell 
could  be  regarded  as  a  release  of  William  Norvell,  then  it 
should  have  been  interposed  as  a  defense  in  the  suit  at  law 
brought  on  the  note.    The  judgment  at  law  settled  the  fact 
of  the  continued  existence  of  the  debt,  and  also  the  amount 
of  the  indebtedness.    When  William  Norvell  paid  one>half  of 
the  amount  due  on  the  note,  and  the  suit  then  pending  against 
him  was  dismissed,  it  was  expressly  stated  by  the  executors 
that  they  could  not  and  would  not  release  him  from  the  note. 
Plaintiff  in  error  seems  to  concede  that  there  was  no  release 
which  could  have  been  pleaded  in  the  second  suit  brought  on 
the  note,  but  their  claim  is,that  there  was  a  confessed  faUuie 
to  keep  the  agreement  to  probate  the  note  against  the  estate 
of  the  other  maker,  whereby  an  injury  was  sustained,  which 
is  a  complete  answer  in  equity,  to  the  judgment  that  was 
afterwards  recovered.    We  do  not  clearly  understand  upon 
what  principle  of  equity  jurisprudence  this  contention  is 
based.    But  however  this  may  be,  the  agreement  here  relied 
on  as  the  basis  of  the  supposed  right  was  a  mere  nudum  pac* 
tum^  without  any  consideration  ^^*  to  support  it,  and  there- 
fore of  no  binding  force.    William  Norvell,  it  is  true,  paid 
one-half  of  the  amount  due  as  principal  and  interest  on  the 
note;  but  that  be  was  already  legally  bound  to  do  by  bis 
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eoniraet^  and  lie  was  also  equally  boond  to  pay  flie  other 
moiety  also,  so  there  was  no  consideration  for  the  promise  to 
probate.  And  William  Norvell  had  no  right  to  rely  on  the 
mere  naked  promise  of  the  executors,  and  in  the  exercise  of 
common  prudence  should  have  taken  the  steps  necessary  to 
protect  his  own  interests  in  the  premises  as  against  the  estate 
of  Spencer  Norvell. 

It  is  urged  that  the  fraud  charged  in  the  bill  of  complaint, 
that  the  deed  was  made  with  the  intent  to  hinder  and  delay 
the  complainants  in  the  collection  of  their  debt,  was  abso- 
lutely and  conclusively  disproved  by  the  testimony.  It  must 
be  admitted  that  the  evidence  seems  to  show  plainly  enough 
that  there  was  no  fraud  in  fact  on  the  part  of  either  William 
Norvell  or  plaintiff  in  error,  and  that  said  Norvell,  at  the 
time  he  executed  the  deed,  supposed  that  the  note  had  been 
probated  against  and  paid  by  the  estate  of  his  deceased 
brother,  and  did  not  suspect  that  complainants  then  had,  or 
pretended  to  have,  any  legal  demand  against  him.  But  this 
does  not  cover  the  full  case  made  by  the  bill.  The  debt 
against  Norvell  in  fact  existed.  By  the  deed  he  conveyed 
substantially  all  the  property  that  he  owned.  He  retained 
no  property  with  which  to  pay  his  debt  to  complainants.  The 
only  consideration  that  he  received  for  the  land  conveyed  was 
the  bond  of  plaintiff  in  error  and  her  husband  to  keep,  care 
for,  support,  and  maintain  said  Norvell  during  his  natural  life. 
This  was  a  fraud  in  law,  even  though  no  fraud  was  in  fact 
intended.  One  cannot  transfer  his  property  in  consideration 
of  an  obligation  for  support  for  life,  unless  he  retains  so  much 
as  is  necessary  to  satisfy  existing  debts:  Annis  y.  Bonar^  86 
III.  128;  Moore  y.  Wood^  100  111.  451.  In  such  case  the  fraud- 
ulent intention  to  hinder  and  delay  creditors  in  the  collection 
of  their  debts  follows  necessarily  as  a  conclusion  of  law,  ^^^ 
wholly  regardless  of  what  the  parties  to  the  transaction  in 
fact  intended. 

One  of  the  errors  assigned  on  the  record  is  this:  That  the 
circuit  court  erred,  in  declaring  and  holding  that  the  judg- 
ment mentioned  in  the  bill  in  this  cause,  and  which  was  ren* 
dered  on  September  19, 1881,  was  a  lien  on  December  16, 1889, 
upon  the  lands  described  in  the  decree.  Section  1  of  chapter 
77  of  the  Revised  Statutes  provides  that  a  judgment  of  a  eourt 
of  record  shall  be  a  lien  on  the  real  estate  of  the  person 
against  whom  it  is  obtained,  situate  within  the  oounty  tm 
which  the  court  is  held,  from  the  time  the  same  is  rendered 
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cr  rorlTedi  for  tlie  period  of  Beyen  yean,  and  no  longflr;  and 
■eetfam  6  of  said  chapter  providea:  **  No  execution  ahall  iaaiia 
npon  any  judgment  after  the  expiration  of  seven  years  from 
the  time  the  same  becomes  a  lien,  except  upon  the  reviTal  of 
the  same  by  Bcire  facias;  but  real  estate  levied  npon  within 
said  seven  years  may  be  sold  upcHi  a  venditio  m  expona$^  at 
any  time  within  one  year  after  the  expiration  of  said  seven 
years." 

Where  statutes  prescribe  the  time  during  which  judgments 
shall  have  the  force  of  liens  on  the  lands  of  judgment  debt- 
ors, one  who  has  neglected  to  enforce  his  judgment  lien  in 
proper  time  will  not,  in  equity,  be  relieved  from  the  conse- 
quences of  his  neglect:  Freeman  on  Judgments,  sea  395. 
The  judgment  against  William  Norvell  was  rendered  on  the 
nineteenth  day  of  September,  1881.  Execution  was  issued 
thereon  on  November  8,  1881.  The  present  bill  in  equity  was 
exhibited  on  the  seventh  day  of  February,  1883,  and  the  sum* 
mons  issued  in  the  cause  served  on  the  defendant  on  the  ninth 
day  of  February,  1883.  The  statutory  lien  on  the  lands  of 
William  Norvell  expired  in  September,  1888,  and  the  decree 
herein  was  not  rendered  until  the  sixteenth  day  of  December, 
1889.  It  is  manifest  that  under  any  theory  of  the  bill  of 
complaint  that  can  be  entertained  or  suggested  it  was  filed 
in  due  and  ample  time.  The  decree,  however,  was  not  ren- 
dered until  more  than  fifteen  ^^  months  had  elapsed  after 
the  lien  of  the  judgment  at  law  had  terminated  by  limitation 
of  statute,  and  until  more  than  three  months  had  passed 
after  the  expiration  of  the  time  within  which  the  statute  per- 
mitted a  sale  to  be  made  upon  a  levy  perfected  within  the 
seven  years'  limitation.  If  the  bill  was  properly  to  be  re- 
garded as  simply  a  bill  for  the  enforcement  of  the  statutory 
lien  of  the  judgment  at  law  on  the  lands  of  the  judgment 
debtor,  then  it  would  be  necessary  here  to  determine  whether 
the  f.ilure  of  defendant  in  error  to  obtain  a  final  decree  until 
more  than  eight  years  and  three  months  after  the  rendition 
of  said  judgment,  would  preclude  him  from  obtaining  a  valid 
decree  for  the  sale  of  the  lands  in  satisfaction  of  said  judg- 
ment But  in  the  view  we  take  of  the  case  that  question  does 
not  arise. 

The  statutory  lien  is  on  the  real  estate  of  or  belonging  to 
the  person  against  whom  the  judgment  is  recovered.  Here, 
William  Norvell,  some  six  months  prior  to  the  rendition  of 
the  judgment,  in  consideration  of  future  support  and  mainte- 
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nftneOi  coaveyed  the  lands  to  plaintiff  in  error  bj  a  deed  of 
conveyance  which  was  valid  as  between  the  parties.  In  Mil* 
ler  T.  Sherry^  2  Wall.  237,  Miller  had  made  a  fraudulent  con- 
veyance of  a  bouse  and  lots  to  one  Williams,  and  the  court 
•aid:  ^'The  judgment  obtained  by  Mills  and  Bliss  was  the 
elder  one,  but  it  was  subsequent  to  the  conveyance  from  Mil- 
ler to  Williams.  It  is  not  contended  that  the  judgment  was 
a  lien  on  the  premises.  The  legal  title  having  passed  from 
the  judgment  debtor  before  its  rendition,  by  a  deed  valid  as 
between  him  and  his  grantee,  it  could  not  have  that  effect  by 
operation  of  law.  The  questions  to  be  considered  arise  wholly 
out  of  the  chancery  proceedings.  The  filing  of  a  creditor's 
bill  and  the  service  of  process  create  a  lien  in  equity  upon 
the  effects  of  the  judgment  debtor.  It  has  been  aptly  termed 
an  equitable  levy."  In  Lyon  v.  RohbinSy  46  111.  276,  the  mat- 
ter of  the  same  property  was  before  this  court,  and  it  was 
there  said:  *'The  deed  of  Miller  to  Willinms  was  not  void, 
but  only  voidable.  ^^  It  vested  the  title  in  the  grantee  sub* 
ject  to  be  divested  by  the  action  of  creditors.  It  was  valid  as 
against  Miller,  and  a  conveyance  by  Williams  to  an  innocent 
purchaser,  for  a  valuable  consideration,  would  have  been 
valid  as  against  all  persons.  There  was  then,  at  the  time 
these  judgments  were  rendered,  no  estate  in  Miller  to  which 
their  Uens  attached  in  the  order  of  their  rendition,  and  al- 
though the  judgment  of  plaintiffs  in  error  was  junior  in  date 
to  that  of  the  defendants,  yet  the  former  having  set  aside  the 
title  of  Williams,  subjected  the  premises  to  sale  and  obtained 
a  master's  deed  before  the  defendants  made  any  movement  in 
this  direction,  it  would  now  be  very  inequitable  to  permit  the 
defendants  to  come  forward  and  sweep  away  the  fruits  of  their 
Buperior  diligence."  And  in  Rappleye  v.  International  Bankt 
93  111.  896,  it  was  also  held  by  this  court  that  a  judgment  is 
no  lien  on  lands  fraudulently  conveyed  by  the  debtor  before 
the  judgment  was  recovered,  and  that  the  debtor  in  such  case 
has  no  equitable  or  legal  title  upon  which  a  lien  can  attach. 

In  a  case  where  the  plaintiff  has  no  lien  on  the  property 
•ought  to  be  reached,  it  is  the  filing  of  the  bill  in  equity,  after 
the  return  of  the  execution  at  law,  which  gives  to  the  plain* 
tiff  a  specific  lien:  EdgeU  v.  Haywood^  8  Atk.  852;  Beck  r. 
BvirdM,  1  Paige,  306;  19  Am.  Dec.  436.  In  TOford  v.  Bum* 
ham,  7  Dana,  109,  it  was  held  that  a  suit  in  chancery  being 
Instituted  to  subject  land  fraudulently  conveyed  to  the  satis- 
fiction  of  a  judgment,  the  lu  penden$  is  an  equitable  levy^ 
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and  Becares  a  lien  to  the  complainant  And  MUUr  r.  8herf% 
8  Wall.  237,  ie  to  like  effect 

Although  8ome  of  the  ayerments  contained  in  the  bill  at 
bar  seem  to  indicate  a  claim  on  the  part  of  the  complainants 
in  the  bill  that  their  judgment  at  law  was  a  lien  on  the  lands 
described  in  the  bill,  yet  it  fully  appears  from  the  facts  alleged 
therein  that  such  claim  was  not  well  grounded,  and  that  sev- 
eral months  prior  to  the  rendition  of  the  judgment  the  person 
against  whom  it  was  recovered  had  sold  and  conveyed  said 
^^  lands  to  plaintiff  in  error  by  a  deed  which  was  valid  as 
between  the  grantor  and  grantee.  But  although  defendant  in 
error  had  no  judgment  lien  on  the  land  by  virtue  of  the  stat- 
ute, yet  when  he  exhibited  his  bill  in  chancery  to  impeach 
the  conveyance  that  had  been  made,  and  obtained  service  on 
the  defendants  to  the  bill,  the  lis  pendens  was  an  equitable 
levy  and  created  an  equitable  lien  on  the  lands;  and  it  is 
wholly  unimportant  that  the  final  decree  establishing  the  lien 
and  ordering  a  sale  was  not  rendered  until  long  after  the 
judgment  at  law  had  ceased  to  be  a  lien,  by  force  of  the  stat- 
ute, upon  the  real  estate  of  the  judgment  debtor. 

The  decree  directing,  in  default  of  payment  of  the  amount 
found  due,  a  sale  by  the  master  in  chancery,  was  not  errone- 
ous, because  that  was  not  the  specific  relief  asked  for  in  the 
bill.  The  bill  also  contained  a  prayer  for  general  relief,  and 
under  that  prayer  the  court  could  probably  decree  any  relief 
that  was  consistent  with  and  justified  by  the  facts  alleged  in 
the  bill. 

Oreat  reliance  is  placed  by  plaintiff  in  error,  in  her  brief 
and  argument,  upon  the  case  of  Newman  v.  WillettSf  62  111.  9& 
In  the  late  case  of  Bennett  v.  Stout^  98  111.  47,  this  court,  in 
speaking  of  Newman  v.  WiUetts  said:  ''In  that  case  there  was 
no  execution  on  the  judgment  within  a  year  after  its  rendi* 
tion,  and  an  execution  was  issued  without  reviving  the  judg- 
ment, and  it  was  to  aid  this  unauthorized  execution  that  bill 
was  filed,  and  all  that  was  there  said  about  a  lien  was  in  refer- 
ence to  that  state  of  facts,  and  was  intended  to  be  no  more 
comprehensive.  To  hold  that  equity  would  afford  no  relief 
except  in  cases  where  the  judgment  had  become  a  lien  on  the 
real  estate  at  the  time  of  the  sale,  would  virtually  repeal  the 
statute.  But  few  sales  are  made  to  defraud  creditors  after 
their  claims  have  become  a  lien." 

We  find  in  the  record  no  sufficient  cause  for  distorbing  tht 
decree.    It  is  affirmsv^ . 
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J«Drr  I^AnLiTT  iob  nn  Brnmni  cm  THt  Dsn  la  UvivraonD  \ff  fh« 
iMi  thai  payiiMnti  !»▼•  bera  MTOTmlljr  mad*  Vf  th«  panona  Jointly  Indihiad 
Wwards  tliair  ahara  of  tlia  dabt^  aad  raoalptod  for  aa  miohp  tlia  raoalpfei  Ml 
being  nndar  aaaL  Bifkif  r.  Orooktr,  47  Ma.  870}  74  Am.  Daa  491)  Iffailoia 
▼.  Brawm,  7  R.  L  96)  80  Am.  Daa  638,  and  note  with  oaaaa  aoUootad.  8aa 
noto  to  Whitiemore  r.  Judd  tie.  OU  Oo.,  21  Am.  81  Rep.  716.  A  raoaipl  to 
n  oodebtor  for  his  part  extingniihai  tha  obligation  in  toUda:  BaUMm  r.  Oraift 
4  Martin  N.  a  192;  16  Anu  Daa  169)  B^rr^  r.  OilUi,  17  N.  H.  9)  48  Aa. 
Deo.  584,  and  nota. 

FRAVDUhMST  CoNTZrAIICia— OONSIDnATIOH— AOBBBKIKT   TOn   FvtVBM 

BurroKT. — An  agreement  for  future  aupporti  while  it  ia  a  ralaable  conaidar* 
ntion,  ia  not  sufficient  to  sustain  a  oonyeyanoe  when  to  do  so  will  operate  to 
tha  prejudioe  of  the  grantor^s  existing  ereditors:  HarUng  t.  Jocken^  136  HL 
627)  29  Am.  81  Rep.  841,  and  note;  SHentpatrker  r.  Sideniparktrt  62  Msb 
481)  83  Am.  Deo.  627»  and  note. 

JuDGMUiT  Lun^Wbbn  Not  PBOLOHOBD.-^Tho  UoB  of  B  Judgmeul  tha 
lime  of  whieh  is  fixed  by  statute,  cannot  be  prolonged  by  the  oourt:  MtAfm 
T.  BefmM^  130  Ind.  33;  30  Am,  81  Rep.  194,  and  note;  ITcUf  ▼.  ^owar, 
126  Ind.  116;  22  Am.  81  Rep.  67Q,  and  note,  8ee  also  tha  note  to  BUOItinf 
T.  JomM.  9  Am.  81  Rep.  360. 

JuDOMBHT  Lnv,  Whrhbb  ATTAOHBa  TO  Fbavdvlbhv  CoiiyBTAHon.-* 
A  judgment  is  not  a  lien  upon  lands  which  the  judgment  debtor  before  ite 
•ntry  had  conveyed  without  consideration,  and  for  the  puzpoee  of  defraud* 
ing  his  creditors,  where  a  Judgment  is  a  lien  only  on  lands  owned  by  tha 
debtor  at  tha  docketing  thereof:  QiKbeH  r.  Stockman,  81  \yis.  602;  29  Am, 
81  Rep.  922.  A  judgment  against  a  debtor  docketed  after  an  assignment 
to  a  reoeiyer,  under  order  d  court,  of  land  alleged  to  have  been  fraudulently 
eonreyed  by  such  debtor,  is  not  a  lien  thereon:  CAotov^as  Oountp  Bank  ▼« 
WkUe,  6  N.  T.  236$  67  Am.  Dec  442.  A  judgment  Uan  attaches  to  land 
bought  with  tha  dabtor*a  money,  but  tha  title  to  which  is  taken  in  the  nama 
«l  another  for  the  purpose  of  defrauding  the  creditora  of  tha  judgment 
debtors  ShUerp  r.  Janes,  96  Mo.  216;  9  Am.  81  Rep.  344,  and  note.  Sea 
nlao  tha  aztendad  noto  to  FiOqf  r.  Duncan,  93  Am.  Dec  35a 

OBBDiTOB'a  Bair— LiBir  ov. — ^The  filing  of  a  creditor's  bill  and  tha  aenice 
«l  proeesa  thereon  create  a  lien  en  the  equitable  assete  of  the  judgment 
debtor:  Xbig  t.  Goodwin,  130  HL  102;  17  Am.  81  Rep»  277.  See  the  ez« 
landed  noto  to  JVosNy  ▼.  Ooiion,  90  Anu  Dec  288. 

Cbabobbt  Flbaoimo— Rblibf  Uhdbb.— The  relief  which  aiay  be  granted 
in  a  anit  in  dianoery  must  be  restricted  to  the  issues  formed  by  the  plead- 
Isga:  MMieaVy.  Hmi,  t  Wyo.  613)  31  Am.  81  Rep.  121^  aad  noto  with  the 
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VioiJawoB— Wmv  AcnoNABr^B.— Aotionablt  negllgenM  growi  only  oml 
•f  ft  want  of  ordinary  oaro  and  akill  in  respoot  to  a  person  to  whom  tho 
dofendant  it  nnder  obligation  or  duty  to  ezeroiao  anoh  oare  and  akilL 

Vbolxoihos — OwHBa*8  Duty  to  LicBNSBS.~The  owner  of  Undi  and  build- 
ings assnmes  no  duty  to  one  who  is  on  his  premises  by  permission  only 
aa  a  mere  licensee,  except  that  he  will  refrain  from  willful  or  affirmi^ 
tire  injurious  acts.  Hence  a  mere  licensee  who  enters  without  any  en* 
tioement,  allurement,  or  inducement  being  held  out  to  him  by  the 
owner  or  occupant^  cannot  recover  damages  caused  by  obstructions  or 
pitfalls. 

IlOKVSS  TO  Entbb  Prkmisbs  in  Oasb  ot  FzitB.~In  case  of  fire  in  a  building 
thepnblie  authorities,  fire-patrol  men,  or  private  parties  may  enter  upon 
adjacent  premises,  as  they  may  find  it  necessary  or  convenient,  in  their 
.efforts  to  extinguish  or  to  arrest  the  spread  of  the  flames,  and  thongh 
they  have  no  permission  to  enter  they  have  an  implied  license  by  law  to 
do  so  in  order  to  save  the  property. 

Xjoxvsks — Dcrr  or  Ownkr  to. — A  mere  naked  license  or  permission  to  en- 
ter premises,  whether  implied  by  law  or  given  by  the  owner  or  ooonpant^ 
does  not  impose  npon  the  latter  any  obligation  to  provide  against  the 
dangers  of  accident  to  such  licensee. 

HaoLiGKiros— DuTT  of  Ownbb  to  Fibb  Patrolman  ab  Liobbsbb.— The 
members  of  an  underwriter's  fire  patrol  who  foroe  open  and  enter  a  build- 
ing to  save  property  from  fire,  without  invitation,  permission,  or  license 
express  or  implied,  from  the  owner  or  occopanti  are  not  trespassers,  aa 
they  enter  and  remain  under  a  license  implied  by  law;  but  sneh  owner 
or  oconpant  is  not  liable  to  one  of  their  number  injured  by  naing  a  de- 
fective elevator  and  its  appliances,  especially  when  anoh  elcTator  is  i&- 
tended  for  freight,  and  not  for  passengers. 

LiOBMSB— DuTT  OT  OwMER  TO-LioENBBB. — When  an  entry  on  premisea  ii  by 
naked  license  the  fact  that  the  licensor  has  knowledge  that  the  licensee 
may  at  some  time  enter,  imposea  no  dnty  npon  the  former  in  favor  of 
the  latter,  except  to  refrain  from  affirmatiTe  or  wiUfnl  aots  that  work  en 
injury. 

KaauoBMCB  Must  Bb  Oatob  or  iBJuar. — When  negligenoe  in  the  breach 
of  a  city  ordinance  does  not  cause,  or  contribute  to  cause,  the  injury 
oomplained  of  no  action  will  lie  on  account  d  snch  brtaoh* 

NBauoBBOB^DuTT  OF  OwKBR  OF  Elbtator  TO  LiOBHBBB.-— A  oity  ordi- 
nance providing  that  in  every  structure  where  machinery  ia  used,  and 
ao  located  as  to  endanger  the  lives  and  limbs  of  employees,  it  **  shall,  so 
far  as  practicable,  be  so  covered  and  guarded  as  to  insure  against  injury 
to  such  employees'*  protects  only  the  latter  and  cannot  be  extended  so 
aa  to  protect  or  give  a  right  of  action  to  a  mere  licensee  who  is  injured 
through  the  negligence  of  the  owner  of  an  elevator  in  failing  to  have  it 
properly  guarded. 

Kboliobncb— Rbmbdt  Uxder  Statutb— To  Whom  Available. — >Yhen  a 
statute  gives  a  remedy  for  negligence  in  its  violation  to  a  certain  class 
of  persons  only  such  persons  as  are  intended  to  be  benefited  or  protected 
by  it  can  rely  upon  its  violation  as  giving  a  cause  of  action. 
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Bramdt  and  Hoffman^  and  /•  8.  Kmnard^  Jt.^  tor  ttia  appd- 

Walker  and  Eddy^  for  the  appellee. 

^^  Bakbr,  J.  James  Leonard,  appellee,  wae  owner  of  the 
building  on  West  Lake  street,  in  the  city  of  Chicago,  which  was 
nnmbered  47  and  49.  It  was  constructed  of  brick,  was  four 
stories  and  a  basement  high,  and  was  occupied  by  Tarious  ten* 
ants  for  business  purposes.  The  main  floor  and  basement  were 
leased  to  one  Sues,  who  carried  on  therein  a  wholesale  liquor 
business.  The  lease  to  said  Sues  was  dated  May  1,  1888,  and 
at  the  time  of  the  fire  herein  mentioned  the  premises,  and  the 
hoist  or  elevator  thereon,  were  in  substantially  the  same  con* 
dition  that  they  were  in  at  the  date  of  the  demise.  Said  ele- 
yator  ran  only  from  the  main  floor  to  the  basement,  and  it 
consisted  of  an  uninclosed  floor  or  platform  about  six  feet 
long  and  four  feet  wide,  with  an  upright  timber  at  each  end 
and  a  cross-beam  at  the  top,  uniting  them,  and  to.  the  center 
of  the  cross-beam  a  rope  was  attached.  It  is  not  necessary  to 
state  anything  further  in  regard  to  the  construction  of  the 
elevator  and  the  mechanism  connected  with  it,  except  to 
remark  that  there  was  a  counter-weight,  which  consisted  of  a 
piece  of  cast  iron  three  feet  long,  some  fourteen  or  sixteen 
inches  wide,  and  three  inches  thick,  and  a  rope  by  which  said 
<sounter«weight  was  suspended  and  moved  up  and  down. 

Shortly  before  midnight  of  May  28,  1888,  a  fire  broke  out 
in  the  upper  stories  of  the  building  in  question.  Freeborn 
Gibson,  the  appellant  herein,  was  a  member  of  the  fire  insur- 
anoe  patrol.  The  company  to  which  he  belonged  responded  to 
the  alarm,  but  when  it  got  to  the  scene  of  the  fire  the  engines 
were  already  at  work  throwing  water.  The  patrol  forced  open 
the  door  of  the  main  floor  and  spread  waterproof  tarpaulins 
over  the  goods  stored  there.  There  was  an  outside  pair  of 
stairs  that  led  to  the  basement,  but  the  door  at  the  foot  of  the 
stairs  and  leading  into  the  basement  was  locked,  and  also 
braced  on  the  inside  and  barricaded  with  goods.  There  were 
no  stairs  inside  the  building  from  the  main  floor  to  the  base- 
ment, and  the  only  inside  communication  from  the  ^^  one 
to  the  other  was  the  elevator  or  hoist  The  platform  of  the 
elevator  was  on  the  basement  floor  and  two  or  three  barrels 
of  whisky  were  standing  on  it.  When  the  goods  on  the  main 
floor  had  been  covered  with  tarpaulins,  two  of  the  patrol 
jamped  from  the  main  floor  to  the  heads  of  the  barrels»  and 
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then  spread  a  few  tarpaulins  in  the  basemeat.  In  the  mean 
time  the  other  members  of  the  patrol  were  sweeping  water 
from  the  main  fl'Dor.  By  the  direction  of  the  superintendent 
of  the  patrol  the  two  men  in  the  basement  then  rolled  the 
barrels  of  whisky  from  the  elevator,  and  when  this  was  done 
they  were  raised,  with  the  elevator,  to  the  main  floor,  by  the 
superintendent  Shortlyafterwards  the  superintendent  ordered 
six  of  the  patrol  to  go  to  the  basement,  and  when  they  got  on 
the  elevator  he  proceeded  to  let  them  down  by  means  of  cer- 
tain ropes  forming  part  of  the  mechanism.  When  the  eleva- 
tor was  within  a  very  short  distance  of  the  basement  floor, 
the  rope  which  held  the  counter-weight  broke,  at  a  distance 
of  about  fifteen  inches  above  said  weight,  and  the  weight  be- 
came detached  from  the  post  up  and  down  which  it  traveled, 
and  it  fell  a  distance  of  about  sixteen  feet  to  the  bottom  of 
the  basement  Gibson,  the  appellant,  was  one  of  the  men  on 
the  elevator,  and  the  counter-weight  fell  on  one  of  his  legs  and 
drove  it  through  the  floor  of  the  elevator,  and  so  injured  it 
as  that  it  had  to  be  amputatea  above  the  knee. 

It  is  charged  in  the  declaration  that  the  counter-weight 
was  insecurely  fastened  in  grooves  which  were  insufficient  for 
the  purpose,  and  that  it  was  in  a  highly  unsafe  and  danger, 
ous  condition,  without  any  box  or  cover  around  it  to  prevent 
it  from  injuring  persons  in  or  about  the  elevator,  when  it  was 
easily  practicable  to  have  covered,  boxed,  or  guarded  it,  and 
also  charged  that  the  rope  by  which  the  counter- weight  was 
suspended  and  moved  up  and  down  was  of  insufficient  sise 
and  old  and  rotted,  and  of  insufficient  strength  to  hold  the 
weight,  and  highly  dangerous  to  persons  using,  operating,  or 
about  the  elevator, 

*••  The  fundamental  inquiry  in  this  case  is,  whether  or 
not  appellee  owed  a  duty  to  appellant  to  so  construct,  keep, 
and  maintain  the  elevator  or  hoisting  apparatus  as  that  it 
should  be  a  safe  means  for  his  transportation  from  one  story 
of  the  building  to  another.  Actionable  negligence,  or  negli- 
gence which  constitutes  a  good  cause  of  action,  grows  out  of 
a  want  of  ordinary  care  and  skill  in  respect  to  a  person  to 
whom  the  defendant  is  under  an  obligation  or  duty  to  use 
ordinary  care  and  skill.  The  owner  of  land  and  of  buildings 
assumes  no  duty  to  one  who  is  on  his  premises  by  permission 
only,  and  as  a  mere  licensee,  except  that  he  will  refrain  from 
willfnl  or  affirmative  acts  which  are  injurious.  As  was  said 
in  Sweeny  v.  Old  Colony  etc.  R,  R.  Co.,  10  Allen,  368,  87  Am. 
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Deo.  644:  **  A  lioensee,  who  onten  on  premiset  by  permiflsion 
only,  without  any  enticement,  allurement,  or  inducement  being 
beld  out  to  him  by  the  owner  or  occupant,  cannot  recover 
damages  for  injuries  caused  by  obstructions  or  pitfalls.  He 
goes  there  at  his  own  risk,  and  enjoys  the  license  subject  to 
its  concomitant  perils." 

When,  at  the  time  of  the  fire,  the  members  of  the  fire  patrol 
forced  open  the  door  and  entered  the  main  floor  and  base- 
ment of  tlie  building,  they  were  not  trespassers,  nor  did  they 
enter  the  premises  by  virtue  of  a  license,  either  express  or 
implied,  from  either  appellee,  the  owner  of  the  building,  or 
Sues,  his  tenant.  The  facts  that  the  premises  were  closed  for 
the  night,  that  the  doors  were  all  locked  and  barred,  that  no 
ingress  was  possible  without  using  force  and  violence  and 
breaking  the  doors,  and  that  the  lawful  owners  and  occupants 
were  all  absent  and  had  no  knowledge  of  either  the  fire  or  the 
proposed  entry,  and  all  the  other  surrounding  circumstances, 
preclude  any  theory  of  license  from  the  owner  or  tenant.  A 
license  to  enter  upon  the  land  and  premises  of  another  is  not 
always  based  on  the  permission  of  the  owner — it  is  sometimes 
given  by  the  law.  In  Cooley  on  Torts,  313,  it  is  said:  **A 
third  class  of  licenses  comprehends  those  cases  in  which  the 
law  gives  permission  to  enter  a  man's  premises.  This  per* 
mission  ^^  has  no  necessary  connection  with  the  owner's 
interest,  and  is  always  given  on  public  grounds.  An  instance 
is,  where  a  fire  breaks  out  in  a  city.  Here  the  public  authori- 
ties,  and  even  the  private  individuals,  may  enter  upon  adja- 
cent premises,  as  they  may  find  it  necessary  or  convenient, 
in  their  efibrts  to  extinguish  or  to  arrest  the  spread  of  the 
flames."  In  Proctor  v.  AdatM^  113  Mass.  376,  18  Am.  Rep. 
500,  Gray,  C.  J.,  said:  **In  such  a  case,  though  they  had  no 
permission  from  the  plaintifi*  or  any  other  person,  they  had 
an  implied  license  by  law  to  enter  on  the  breach  to  save  the 
property.  It  is  a  very  ancient  rule  of  the  common  law,  that 
an  entry  upon  land  to  save  goods  which  are  in  jeopardy  of 
being  lost  or  destroyed  by  water,  fire,  or  any  like  danger,  is 
not  a  trespass."  So  appellant,  when  he  entered  the  building, 
was,  by  the  rules  of  the  common  law,  a  mere  naked  licensee, 
under  a  license  given  by  the  law  itself,  in  no  way  emanating 
from  appellee,  and  by  virtue  of  which  he  would  have  had  a 
right  of  entry  even  in  the  teeth  of  an  express  prohibition  on 
the  part  of  appellee.  It  is  the  well«settled  doctrine  that  a 
mere  naked  license  or  permission  to  enter  premises  does  not 
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impoM  an  obligation  on  the  owner  or  person  in  poeseflmoo  to 
pvovide  against  the  daugere  of  accident,  and  it  sorely  eannot 
detract  from  applicability  of  the  rule  that  the  license  or  per- 
mission has  its  origin  in  a  source  other  than  such  owner  or 
person  in  possession. 

It  is  provided  in  section  1  of  chapter  142  of  the  Reyieed 
Statutes  that  boards  of  underwriters  shall  have  power  to  pro- 
vide a  patrol  of  men,  and  a  competent  person  to  act  aa  super- 
intondent,  to  discover  and  prevent  fires,  with  suitable  apparatus 
to  save  and  preserve  property  or  life  at  and  after  a  fire,  and 
that  the  better  to  enable  them  so  to  act  with  promptness  and 
eflSciencj,  full  power  is  given  such  superintendent  and  such 
patrol  to  enter  any  building  on  flrCi  or  which  may  be  ezpoced 
to  or  in  danger  of  taking  fire  from  other  burning  buildings, 
subject  to  the  control  of  the  fire  marshal  of  the  city,  and  at 
once  proceed  to  protect  and  endeavor  to  save  the  property 
^*^  therein,  and  to  remove  such  property,  or  any  part  thereof^ 
from  the  ruins  after  a  fire.     So  far  as  the  matter  here  involved 
is  concerned,  the  only  effect  of  said  statute  was  to  give  in  ez« 
press  terms  to  appellant,  as  a  member  of  the  fire  patrol,  the 
same  license  and  permission  of  entry  that  was  already  given 
to  him  as  an  individual  by  the  common  law.    Notwitbstaud- 
ing  said  statute,  appellant  was  a  mere  licensee  under  a  per- 
mission to  enter  given  by  the  law. 

Appellant  was  not  invited  or  induced  by  appellee  to  go 
into  the  building,  but  he  was  lawfully  there.  Both  the  com- 
mon law  and  the  statute  gave  him  the  right  to  go  there.  He 
being  there  lawfully,  is  there  any  evidence  tending  to  show 
that  appellee  invited  him  to  make  use  of  the  elevator  or 
hoist?  If  appellee  had  done  anything  to  induce  him  to  come 
into  the  building,  then  it  might  possibly  be  said  that  he  had 
a  right  to  rely  on  the  appellee's  keeping  the  premises, 
including  the  elevator,  in  a  safe  condition  while  he  was  there. 
But  here  there  was  not  even  a  license  from  appellee;  the 
only  license  was  from  the  law;  and  so  he  had  no  right  to  con« 
elude  that  there  was  an  assurance  from  appellee  that  either 
the  premises  or  the  elevator  was  safe.  Besides  this,  the  oon- 
struction  of  the  elevator  or  hoist  was  such  as  to  indicate  that 
it  was  intended  for  a  freight  hoist  It  was  not  at  the  main 
fio<Mr,  apparently  ready  to  transport  persons  to  the  basement, 
but  was  standing  on  the  basement  floor  and  loaded  with 
barrels  of  whisky,  thereby  indicating  the  use  it  was  put  to. 
These^  snrelyi  were  not  circumstances  of  enticement^  allure- 
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ment^  or  inyitaiion.  It  may  be  conceded  that  it  was  the  duty 
of  tbe  fire  patrol  to  go  down  into  the  basement  and  cover 
with  tarpaulins  the  goods  there  stored;  but  at  the  very  firsii 
two  of  tbe  men  jumped  down  the  elevator  shaft  to  the  tops  of 
the  barrels  standing  on  the  elevator,  and  from  there  to  the 
basement  floor.  No  reason  is  perceived  why  the  other  men 
could  not  have  reached  the  basement  by  the  same  means. 
The  two  men  could  readily  have  removed  the  brace  from  the 
basement  door,  and  the  ^**  goods  there  piled,  and  thus  have 
afforded  ingress  to  the  basement,  and  the  evidence  shows  that 
this  was  in  fact  done  just  after  the  accident  And  besides  all 
this,  the  patrol  had  short  ladders,  with  which  the  basement 
could  easily  be  reached  by  placing  them  in  the  elevator 
shaft,  and  this  means  of  ingress  and  egress  was  also  adopted 
after  the  accident  occurred.  The  conclusion  must  be  that 
there  was  no  invitation  to  use  the  elevator,  growing  out  of 
either  the  eondoct  of  the  appellee,  or  the  condition  in  which 
the  elevator  was  found,  or  the  necessities  of  the  circumstances 
in  which  the  fire  patrol  was  placed.  There  is  nothing  in  the 
case  to  indicate  an  invitation,  either  express  or  implied,  to 
either  enter  the  premises  or  use  the  elevator,  and  there  being 
no  invitation  or  inducement  on  the  part  of  appellee,  no  duty 
was  imposed  upon  him  to  leave  the  elevator  in  such  condition, 
when  the  building  was  closed  at  night,  as  that  it  could  be 
operated  with  safety.  It  is  true  that  appellee  might  have 
anticipated  that  the  fire  patrol  might  at  some  time  have 
occasion  to  enter  his  building,  and  go  from  the  main  floor 
to  the  basement;  but  it  is  equally  true  in  all  cases  where  the 
entry  is  by  a  naked  license,  that  the  licensor  has  knowledge 
that  such  licensee  may  at  some  time  enter  the  premises;  and 
yet,  as  we  have  above  stated,  the  general  rule  is,  that  the 
licensor  assumes  no  duty  to  the  licensee,  except  the  duty  to 
refrain  from  affirmative  or  willful  acts  that  work  an  injury. 
We  have  thus  far  omitted  any  reference  to  the  ordinances 
of  the  city  of  Chicago.  Four  of  said  ordinances  were  pleaded 
in  the  declaration  and  introduced  in  evidence.  It  is  urged 
by  appellee,  that  while  the  power  of  the  legislature  is  plenary 
to  create  civil  rights  and  duties  between  citizens,  yet  that  a 
ODunicipal  corporation  cannot  create  such  rights  and  duties, 
snd  that  therefore  the  breach  of  a  duty  required  by  a  city 
ordinance  will  not  enable  a  plaintiff  in  a  dvil  action  to 
recover.  For  his  contention  in  this  behalf  he  dtes  as  aotbov* 
ity  the  following  eases:  Fuelm  t.  Sehmidif  8  Paly,  817;  Jis^ 
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ney  ▼.  ***  8pragu$,  11  B.  L  456;  23  Am.  Rep.  602;  Vam 
Dyke  ▼•  Earbetan^  1  Disn.  (Ohio)  632,  and  PAOodelpMa  eto' 
JL  B.  Co.  ▼.  Ervin,  89  Pa.  St  71;  83  Am.  Rep.  726.  For  the 
purpoees  of  thia  litigation  it  is  not  essential  to  determine  the 
question  thus  raised,  for  in  the  yiew  we  take  of  said  ordi* 
nances  we  may,  without  detriment  to  appellee,  assume  that 
it  is  competent  for  the  city  to  create,  by  ordinances,  new 
civil  liabilities  between  individuals. 

It  is  a  rule  of  law  too  well  settled  to  require  the  citation  of 
authorities,  that  where  the  breach  of  duty  alleged  is  not  the 
cause  of  the  injury  received  there  can  be  no  recovery.  Sec 
tions  1056  and  1057  of  the  ordinances  were  here  wholly  iro- 
materiaL  The  absence  of  either  a  fireproof  shaft,  or  of  metal 
doors  in  the  shaft,  or  of  catches  or  fastenings  on  the  doors 
which  could  only  be  opened  on  the  inside  of  the  shaft,  and 
were  entirely  under  the  control  of  the  operator,  did  not  cause 
or  contribute  to  the  personal  injury  that  was  received  by 
appellant. 

Section  1135  of  the  ordinances  imposes  penalties  for  not 
having  elevators  inspected  every  six  months,  for  not  procur- 
ing  certificates  of  inspection,  and  for  not  framing  and  posting 
such  certificates.  It  is  manifest  that  if  a  person  was  injured 
in  or  by  an  elevator  under  circumstances  such  as  would  not 
otherwise  impose  a  liability  upon  the  owner  of  such  elevator, 
then  the  mere  failure  to  conform  to  the  requirements  of  this 
section  would  not  create  a  civil  liability  to  the  person  so  in- 
jured, for  in  the  nature  of  things  a  failure  to  obtain,  frame,  or 
post  a  certificate  of  inspection  could  not  be  the  proximate 
cause  of  the  injury.  It  seems  plain  that  said  section,  also,  is 
immaterial,  so  far  as  showing  a  cause  of  action  herein  ia  con- 
cerned. 

Section  1074  of  the  ordinances  requires  more  attention.  It 
reads  as  follows:  ^In  every  factory,  workshop,  or  other  place 
or  structure  where  machinery  is  employed,  the  building, 
shafting,  gearing,  elevators,  and  every  other  thing,  when  so 
located  as  to  endanger  the  lives  and  limbs  of  those  employed 
^•^  therein  while  in  discharge  of  their  duties,  shall  be,  so  far 
as  practicable,  so  covered  or  guarded  as  to  insure  against  any 
injury  to  such  employees.''  The  claim  is  that  it  was  aviola- 
tion  of  this  section  not  to  box  or  guard  with  wire,  or  otherwise 
protect,  the  counter* weight.  Having  in  view  said  section  of 
the  ordinances,  counsel  for  appellant  places  great  reliance 
upon  the  doctrine  announced  in  Parker  v.  Pomard,  136  Mass. 
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118,  46  Am.  Rep.  450.  In  that  case  a  police  oflScer  was  act- 
ing under  a  rule  of  the  police  commissioners,  which  made  it 
his  duty  to  examine,  in  the  night-time,  doors  and  windows, 
and  see  that  they  were  properly  secured,  and  if  found  open, 
giye  notice  to  the  inmates,  or  if  the  building  was  unoccupied, 
malLe  fast  the  doors  and  windows.  He  crossed  the  threshold 
of  the  elevator  entrance  of  a  building,  the  doors  of  which  were 
open,  and  was  precipitated  down  the  well  of  an  elevator,  which 
was  unguarded.  The  statute  of  the  state  that  was  there  in- 
volved provided  that  in  any  store  or  building  in  which  there 
should  exist  or  be  placed  any  hoistway,  elevator,  or  well-hole, 
the  openings  thereof  should  be  provided  with  and  protected 
by  good  and  substantial  railings,  and  with  such  good  and 
sufBcient  trap-doors  with  which  to  close  the  same,  as  should 
be  directed  and  approved  by  the  inspector  of  buildings,  and 
that  such  trap-doors  should  be  kept  closed  at  all  times  except 
when  in  actual  use  by  the  occupant  or  occupants  of  the  build- 
ing having  the  use  and  control  of  the  same.  It  was  held  that 
{be  police  officer  was  a  licensee,  and  that  if  the  entry  of  a 
licensee  is  permissive  only,  then  there  can  ordinarily  be  no 
recovery  for  a  neglect  properly  to  guard  the  premises.  The 
eourt  then  held  that,  conceding  this,  still,  since  it  appeared 
that  the  injury  proceeded  from  the  neglect  of  the  obligation 
imposed  by  the  statute,  it  was  to  be  determined  whether  the 
protection  intended  to  be  afforded  by  means  of  the  statute 
was  not  for  the  benefit  of  all  those  who  were  upon  the  prem- 
ises in  the  performance  of  lawful  duties,  even  if  they  were  but 
licensees,  as  well  as  for  the  benefit  of  those  who  were  there  by 
inducement  ^*^  or  invitation,  express  or  implied,  and  thus 
whether  the  neglect  might  not  be  made  the  foundation  of  an 
action.  The  conclusion  was«  that  the  statute  there  in  ques- 
tion was  intended  to  provide  a  protection  to  all  who  were  in 
buildings  in  the  lawful  performance  of  their  duties,  and  that 
the  policeman,  when  he  entered  the  building  where  he  was 
injured,  was  in  the  class  of  persons  so  protected.  But  here, 
in  section  1074  of  the  ordinances  of  Chicago,  instead  of  gen. 
oral  language,  such  as  was  used  in  the  statute  considered  in 
Parker  v.  Bamardy  186  Mass.  116,  46  Am.  Rep.  450,  is  found 
language  which  shows,  in  express  terms,  that  the  ordinance 
was  intended  only  for  the  protection  and  benefit  of  employees 
in  fiustories,  workshops,  and  other  places  or  structures  where 
machinery  is  employed.  It  provides  that  in  the  places  men. 
tloned  ''the  belting,  shafUng,  gearing,  elevators,  and  every 
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other  iMng,  when  bo  located  as  to  endanger  the  lives  and 
limbs  of  those  employed  therein  while  in  the  discharge  of 
their  duties,  shall  be,  so  far  as  practicable,  so  covered  or 
guarded  as  to  insure  against  any  injury  to  such  employeee." 

In  1  Comyn's  Digest,  ^Action  upon  Statute,  F/'  it  is  said: 
**  In  every  case  where  a  statute  enacts  or  prohibits  a  thing  for 
the  benefit  of  a  person,  he  shall  have  a  remedy  upon  the  same 
statute  for  the  thing  enacted  for  his  advantage,  or  for  the  ree- 
ompense  of  the  wrong  done  to  him  contrary  to  said  law.*' 
And  in  0'D<mneU  v.  Providence  etc.  R.  R.  Co,^  6  R.  L  211,  it 
is  added,  by  way  of  explanation,  '^  confining  the  remedy  to 
such  things  as  are  enacted  for  the  benefit  of  the  person  aoing." 
In  RickeUe  v.  Eaet  etc.  Ry.  Co.,  12  Com.  B.  (3  J.  ScoU)  160, 
an  act  of  parliament  provided  that  the  railway  company 
should  make  and  maintain  **  fences  for  separating  the  land 
taken  for  the  use  of  the  railway  from  the  adjoining  lands  not 
taken,  and  protecting  such  lands  from  trespass,  or  the  cattle  of 
the  owners  or  occupiers  from  straying  thereout  by  reason  of  the 
railway,"  and  the  cattle  of  Ricketts  crossed  from  his  own  does 
into  a  close  adjoining  the  railroad,  and  thence,  through  some 
defect  of  the  fence,  to  the  railroad,  and  were  there  killed. 
The  court   held   that   the  company  ^^  owed   no  duty  to 
Ricketts  to  maintain  the  fence,  and  that  Ricketts  had  no 
right  to  recover  for  the  loss  of  the  cattle.     It  was  there  said: 
"  The  act  of  parliament  creates  no  general  duty,  bat  only  a 
duty  as  between  the  company  and  the  owners  of  the  adjoin- 
ing lands,  and  those  in  privity  with  them,  and  a  stranger,  as 
this  plaintiff  is,  cannot  found  an  action  upon  an  alleged 
breach  of  that  duty," 

The  contention  of  appellee  In  this  case,  that  only  such 
persons  as  are  intended  to  be  benefited  or  protected  by  a  slaU 
ute  can  rely  on  a  violation  of  that  statute  as  giving  a  cause 
of  action,  is  the  established  doctrine  of  the  law.  That  such 
is  the  rule  is  shown  by  the  decisions  of  the  courts  in  RicheUi 
V.  East  etc.  R.  R,  Co.,  12  Com.  B.  160;  O'DonnM  v.  Providence 
etc,  R.  R.  Co.,  6  R.  1. 211;  HaHy  v.  Central  R.  R.  Co.,  42  N.  Y. 
468;  Holmee  v.  Central  R.  R.  A  B.  Co.,  37  Ga.  593;  Bell  v. 
Hannibal  etc.  R.  R.  Co.,  72  Mo.  60;  Railroad  Co.  v.  Fealhere^ 
10  Lea,  103,  and  numerous  other  cases. 

Our  conclusions  in  the  case  at  bar  are,  that  appellant  was 
not,  at  the  time  of  the  accident,  within  the  class  or  classes  of 
persons  for  whose  protection  ordinance  1074  was  passed,  and 
that  he  has  no  right  of  action  against  appellee,  eiUier  at  oom* 
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mon  law  or  bj  virtne  of  any  of  the  ordinances  that  were  !ntro< 
daced  in  evidence.  Since  appellee  owed  no  duty  to  appellant, 
and  was  onder  no  obligation  to  him  either  to  keep  bis  build- 
ings and  premises  in  a  safe  condition,  or  construct  and  main- 
tain his  hoist  or  elevator  in  such  manner  as  that  it  could  be 
safely  used,  it  follows  that  it  was  not  error  for  the  trial  court 
to  instruct  and  direct  the  jury  to  return  a  verdict  in  favor  of 
appellee. 

The  judgment  of  the  appellate  court,  in  affirmance  of  the 
judgment  of  the  superior  court  is  affirmed. 

KiouGBNGi — ^What  Is  AonoiTABLS.-— Negligence  it  the  faOare  to  dii> 
^tfge  the  duty  of  taking  ordinary  care,  to  the  injurj  of  one  to  whom  the 
doty  IB  doob  each  failure  being  the  proximate  canae  of  the  injury:  Ounn  v. 
Okh  etc  B.  B.  Cb..  86  W.  Va.  166;  32  Am.  St.  Rep.  84!^  and  note;  M<m^ 
gomery  y.  Mutteffon  Booming  Cb.,  88  Mich.  633;  26  Am.  St.  Rep.  808,  and 
note;  Boddg  t.  Mitmmri  Pac  By.  Co.,  104  Mo.  234;  24  Am.  St  Rep.  88^ 
and  note. 

Rial  Pbofsbtt— Dutt  of  Owxib  to  Mses  Liobmsii.  ^Thia  qneetion  is 
thorooghly  di^ynMed  in  Plummer  t.  Dill,  156  MaM.  426;  82  Am.  8k  Rep. 
463,  and  tiie  extended  note  attached  tberetOb 

NiQuoiHca — Bkxagh  of  Grrr  Orddiahobs  See  the  extended  note  to 
^SOiM  T.  Ddawart  dc  CanalCa,,  66  Vt.  213,  poK  802.  and  OZmaKi  t.  Louh- 
km  BUctnc  Ligid  C^,44  La.  Ana.  602;  82  Am.  St  Rep.  848^  and  noU  wHlk 
the  eatea  eelleoted. 

NiQuaBvcs— RxmDT  Uvmkb  Sta*ots-*To  Whok  Atailabli.— The 
fight  of  aetioB  ibr  wroogf  ally  or  negligently  eameiiig  the  death  of  a  feraon 
lepuely  atatatecyy-  and  the  aotion  oaa  be  maintained  only  in  tho  name  of 
ttiepenon  in  whom  the  right  of  action  ia  veetod  by  the  ttatntaa  of  tbo  ttato 
where  tho  iBjvrioareenlting  in  death  are  inflioledt  Utkerr.WeMJmrmyB.  A 
<3a,  126  Pift.  S*.  906;  12  Am.  St^  Rep.  868^  aadaoiti  Otamr.  UmimPm.By. 
<h.,  104  Mo.  614;  24  Am.  81.  Rep.  848b 


Amsrioan  Liyb  Stook  Commission  Gompaht  v. 
Ghioago  Liyb  Stock  Exohangb. 

[MS  Uxxiion,  210.) 
OvnoBATicnro— RtoHT  to  bb  Admittbd  to  Mbvbbbship.— If  the  by^lawi 
of  a  corporation,  not  for  pecnntary  profit,  proride  for  admission  to 
membership  on  the  written  application  of  an  applicant  indorsed  by  two 
members,  approved  by  seven  rotes  by  the  board  of  directors,  and  npon 
payment  of  an  initiation  fee,  or  on  presentation  of  a  certificate  of  nn« 
isipaired  or  mtforfeited  membership,  dnly  transferred,  and  by  signing 
tm  sgreement  to  abide  by  the  rales,  regnlations,  by-laws,  and  amend- 
BMots  thereto  of  the  association,  the  ownership  of  soch  oertiflcate  does 
not  oonstitnte  the  holder  a  member  nor  entitle  him  to  any  rights  as  snoh, 
sad  the  only  way  in  which  he  can  avail  himself  of  snch  certificate  is^  by 
Am.  Be  Bar..  Vol  XXXVL—aS 
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tendering  it  in  lien  of  the  prescribed  initiation  fee  in  ease  he  is  admitted 
to  membership,  or  in  ease  his  application  is  rejected,  then  by  selling  il 
for  a  oonsiderationto  some  person  who  may  desire  to  become  a  member. 
Ck>JtPORA'noN8— Right  to  Reoulatb  Admissioii  to  Mbmbbrshif.-»A  oorpo- 
ration,  not  for  pecuniary  profit,  has  a  right  to  adopt  mles  prescribing 
the  only  mode  in  which  membership  therein  can  be  maintained;  and  no 
one  can  jnstly  claim  to  be  a  member  who  has  not  been  admitted  in  the 
mode  thus  prescribed,  nor  has  a  coart  of  eqnity  any  power  to  oompel 
the  corporation  to  issue  a  certificate  of  membership  to  an  applicant  Who 
has  not  complied  with  such  prescribed  mode. 

COBPORATIONS— StRANOER  OaMNOT  COMFLAIlf  OV  BULSB  OOTXRNINO  MXH* 

BBRSHiP. — A  person  who  is  not  a  member  of  a  corporation,  nor  entitled, 
either  directly  or  indirectly,  to  any  of  the  rights  arising  from  member* 
■hip  therein,  cannot  complain  of  any  of  the  rules  adopted  by  it  for  tht 
goTornment  of  the  conduct  of  its  memben^  or  invoke  the  aid  of  a  oooil 
of  equity  to  restrain  their  enforcement. 

C0BFORAT10H8— Bt-lawb  Rslatdio  to  Mxmbsrshif—Riobt  or  St&ahqib 
TO  Coxplaih  OV.— a  voluntary  association,  whether  incorporated  et 
not|  has,  within  certain  well-defined  limits,  power  to  make  and  enforce 
by-laws  for  the  government  of  its  members,  and  such  by-laws  are  ordi- 
narily- matters  between  the  association  and  its  members  alone^  with 
which  strangers  have  no  concern.  If  it  passes  by-laws,  which  are  nnrea* 
ionable,  or  contrary  to  law  or  public  policy,  and  attempts  to  enforce  them 
against  a  dissenting  or  unwilling  minority,  the  latter  may,  in  proper 
eases,  appeal  to  the  courts  for  relief  against  their  enforcement^  but  stxan- 
gers  have  no  right  to  interfere,  as  they  do  not  apply  to,  nor  bind,  them. 

O0RPORATTON8— Bt-laws  in  Rbstrairt  of  Traob. — ^Althongh  the  by-lawa 
of  a  corporation  are  in  restraint  of  trade,  and  against  pnblio  policy  in 
prohibiting  its  members  from  dealing  with  oertain  other  o(Mporation% 
yet  such  by-laws  are  illegal  only  in  the  senso  that  the  courts  will  not 
enforce  them.  They  are  merely  void,  and  the  members  of  the  corpom> 
Hon  are  entitled  to  protection  against  such  disciplinary  consequences  ao 
the  corporation  imposes  for  disobedience;  but  such  protection  cannot  bo 
Invoked  in  their  behalf  by  a  stranger,  nor  can  they  bo  required  to  dio- 
obey  such  by-laws  except  at  their  own  volition. 

OonxRAOTS  IN  Restraint  of  Trade — Performanob  of. — A  party  to  a  con- 
tract in  restraint  of  trade  is  not  bound  to  perform  i^  bnt  he  may 
perform  it  if  he  desires,  and  hia  doing  so  exposes  him  to  no  legal 
aninuulversion. 

If  ARKBTS— Power  of  Goubtb  to  Dbolarb  Them  to  bb  PuBua— If  a  market 
has  not  been  established  by  municipal  authority  or  by  virtue  of  a  market 
franchise  by  the  state  such  market  cannot  be  deemed  merely  because  of 
the  magnitude  of  the  business  carried  on  therein,  to  be  impressed  with 
a  pnblio  use,  so  as  to  be  held  hy  the  courts  to  bo  a  publio  ma^et  in  thai 
sense,  and  subject  to  the  mles  of  a  pnblio  policy  peculiar  to  that  dMi 
of  markets. 

PBAClIOB—DlSMISSAL  OF  BiLL  ON  MOTION  TO  DlflSOLVB  INJUNCTION.— When 

a  bili  in  chancery  is  in  effect  a  prayer  for  an  injunction  only,  a  motion 
to  dissolve  the  injunction  has  the  same  effect  as  a  demnrrer  to  the  bill, 
and  the  court  on  snstaining  snoh  motion  may  properly  i^ismiw  tho  bilL 

Bill  In  chancery  by  the  plaintiff  corporation  against  the 
defeudaat  corporationi  and  one  H.  D.  Rogers,  for  an  injunction 
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VMtridniDg  Rogers  from  using  or  disposing  of  a  certificate  of 
membership  in  the  defendant  corporation,  and  to  restrain  tho 
latter  from  issuing  any  certificate  in  lien  thereof  to  anyone 
other  than  the  plaintifif  or  its  authorized  manager^  and  pray* 
ing  that  certain  rules,  by-laws  and  amendments  thereto  of 
the  defendant  corporation  be  declared  null  and  yoid,  that  it 
be  enjoined  from  notifying  its  members  not  to  purchase  live* 
stock  in  the  general  market  or  elsewhere  from  the  plaintiff, 
and  that  the  defendant  corporation  be  restrained  from  en« 
deayoring  to  prevent  the  plaintiff  and  its  agents  from  selling 
livestock  on  the  market  of  the  Union  Stock  Yards,  and  from 
endeavoring  to  maintain  an  action  against  the  plaintiff  for  a 
violation  of  the  rules  or  by-laws  of  the  defendant  corporation; 
that  said  injunction  be  made  perpetual,  that  said  Rogers  be 
required  to  surrender  such  certificate,  that  the  defendant  cor- 
poration be  required  to  issue  said  certificate  to  the  plaintiff, 
that  it  be  permitted  to  enjoy  its  privileges  free  from  any  un- 
just,  unreasonable,  or  illegal  restraint,  and  also  a  prayer  for 
general  relief.  A  preliminary  injunction  having  been  granted^ 
the  defendant  corporation  demurred  to  the  bill,  and  the  de-^ 
murrer  being  overruled,  it  answered  and  filed  a  motion  to« 
dissolve  the  injunction.  This  motion  being  heard  on  bill,, 
answer  and  affidavits  was  sustained  and  after  hearing  the 
evidence  the  court  awarded  the  defendant  corporation  dam- 
ages and  also  entered  a  decree  dismissing  the  bill  at  plain- 
tiff's costs  for  want  of  equity.    The  plaintiff  appealed. 

William  Brovnif  for  the  appellant. 
'  Ifil/sr,  SiafTf  and  Lemar^  for  the  appellee. 

***  Bailey,  C.  J.  This  case  so  far  as  it  relates  to  defendant 
Rogers,  having  been  disposed  of  in  the  complainant's  favor 
by  a  decree  from  which  no  appeal  has  been  taken  and  of  which 
no  complaint  is  made,  the  only  questions  now  presented  are 
those  which  relate  to  the  equities  which  the  complainant  i» 
seeking  to  enforce  as  against  the  Chicago  Live  Stock  Exchange. 
Said  Live  Stock  Exchange  is  a  corporation,  not  for  pecuniary 
profit,  organized  March  13,  1884,  under  the  laws  of  this  state, 
the  objects  for  which  it  was  organized,  as  declared  by  ita 
articles  of  incorporation,  being:  **  To  establish  and  maintain 
a  commercial  exchange;  **^  to  promote  uniformity  in  the 
customs  and  usages  of  our  merchants;  to  provide  for  the 
speedy  adjustment  of  all  disputes  between  its  members;  to 
facilitate  the  receiving  of  livestock,  as  well  as  provide  for 
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good  management  and  the  inspectbn  thereof^  therebj  guard- 
ing against  the  sale  or  use  of  unsound  or  unbealtbj  meats;  to 
secure  to  members  a  corporation  in  f ortberance  of  tbor  legiti- 
mate purposes."  Said  corporation  bas  no  capital  stock,  and 
is  itself  engaged  in  no  commercial  business^  but  limits  its 
corporate  enterprise  to  furnishing  to  its  members  facilities  far 
carrying  on«  each  for  himself^  the  business  of  buying,  eellingi 
and  dealing  in  livestock,  meats,  and  other  like  commodities, 
and  to  adopting  and  enforcing  by-laws,  rules,  and  regulationa 
by  which  the  business  of  its  members  shall  be  conducted  and 
governed. 

The  location  of  the  Exchange,  and  the  place  where  its 
members  carry  on  their  business  of  dealing  in  livestook  under 
and  in  subordination  to  its  rules,  is  the  Union  Stockyards, 
Chicago.  The  Union  Stockyards  and  Transit  Company, 
to  which  the  stockyards  belong,  is  also  a  private  corpo- 
ration, not  itself  engsged  in  the  business  of  buying,  selling,  or 
dealing  in  livestock,  but  merely  owning  and  furnishing  very 
extensive  stockyards,  to  which  livestoek  is  shipped  in  great 
quantities  from  all  parts  of  the  West  for  sale,  and  where  buyers 
and  sellers  of  livestock,  acting  either  for  themselves  or  as  the 
representatives  of  others,  resort  f<Nr  the  purpose  of  carrying  on 
their  business.  The  Union  Stockyards  have  thus  become  the 
place  to  which  nearly  all  the  livestock  shipped  to  Chicago 
for  sale  is  consigned,  and  where,  as  it  is  said,  more  livestock 
is  annually  bought  and  sold  than  in  any  other  market  in  the 
world. 

No  corporate  relation  exists  between  the  Stockyards  and 
Transit  Company  and  the  Chicago  Livestook  Exchange,  the 
latter  corporation  being  formed  merely  by  an  association  of 
commission  merchants  engaged  in  selling  livestock  for  others 
on  commission,  and  parties  engaged  in  the  business  of  buying 
livestock  for  themselves,  in  said  market  The  evidence  shows 
**^  that  the  commission  merchants  and  buyers  representing 
much  the  largest  portion  of  the  buisness  done  at  said  market 
are  members  of  the  Exchange,  though  many  parties,  both 
sellers  and  buyers,  are  not  members. 

The  case  sought  to  be  made  by  the  complainant  is  pre- 
sented under  two  aspects:  1.  It  is  claimed  that,  either  by 
itself  or  through  its  general  manager,  the  complainant  is,  or 
is  entitled  to  be,  admitted  a  member  of  the  Exchange,  and  it 
accordingly  prays  for  an  injunction  restraining  the  Exchange 
from  taking  any  steps  to  try  the  complainant  for  a  violation 
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of  its  rales^  or  to  imi)OBa  upon  the  eompIfdnanVs  pritilegei  u 
a  member  any  illegal  or  unreasonable  reairaants,  and  it  also 
pniTB  tbat  tbe  oertificate  of  membertbip  in  Rogersf  hands  be 
issned  to  tbe  oomplainant;  and  2.  It  claims  that  if  It  is  not 
a  member  and  entitled  to  tbe  privileges  of  membership,  the 
exchange  should  be  restrained  from  patting  in  force  certain 
rules  it  has  adopted  for  tbe  government  of  its  own  memberSp 
and  particularly  its  amendments  to  rules  8  and  9. 

We  are  unable  to  see  upon  what  principle  it  can  be  justly 
claimed  that  the  complainant  is  a  member  of  the  Exchange 
or  entitled  to  the  privileges  of  membership,  or  that  it  is  in  a 
position  where  it  can  insist  upon  being  admitted  to  member* 
ship  as  a  matter  of  right  Whatever  may  have  been  its  rights 
irhile  Rogers,  its  manager,  was  a  member,  those  rights  no 
longer  exist,  as,  by  its  own  admission,  Rogers  is  no  longer  its 
manager,  and  is  no  longer  a  member  of  the  Exchange.  Nor 
can  there  be  any  just  pretense  that  the  complainant  itself  is 
a  member  or  has  ever  applied  for  membership.  Tbe  Exchange 
is  a  corporation  having  rules  or  by-laws  determining  the  qual- 
ifications for  membership,  and  prescribing  the  mode  in  which 
members  may  be  admitted,  and  there  is  no  pretense  that  the 
complainant  has  ever  brought  itself  within  the  terms  of  said 
rules  or  by-laws  so  as  to  be  entitled  to  membership.  Rule  8 
of  the  Exchange  provides  as  follows: 

•*•  "On  and  after  May  1,  1884,  any  person  of  good  char- 
acter and  credit,  and  of  legal  age,  whose  interests  are  centered 
at  the  Union  Stock  Yards,  on  presenting  a  written  application 
indorsed  by  two  members,  and  stating  the  name  and  business 
avocation  of  the  applicant,  after  ten  days^  notice  of  such  ap« 
plication  shall  have  been  posted  on  the  bulletin  of  the  Ex* 
change,  may  be  admitted  to  membership  in  the  associatioUi 
upon  approval  by  at  least  seven  a£5rmative  ballot  votes  of  the 
board  of  directors,  and  upon  payment  of  an  Initiation  fee  of 
fi^e  hundred  dollars,  or  on  presentation  of  a  certificate  of 
unimpaired  or  unforfeited  membership,  duly  transferred,  and 
by  signing  an  agreement  to  abide  by  tbe  rules,  regulations, 
and  by-laws  of  the  association,  and  all  amendments  that  may 
in  due  form  be  made  thereto." 

Said  association  had  an  undoubted  right  to  adopt  this  rule, 
and  as  it  prescribes  tbe  mode  and  the  only  mode  in  which 
iBemberehip  in  the  Exchange  can  be  obtained,  no  one  can 
justly  claim  to  be  a  member  who  has  not  been  admitted  in 
tbe  mode  thus  prescribed. 
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It  may  well  be  qaestioQad  wbethar,  undto  this  rnlei  a  cat' 
poratioDi  in  its  oorporate  oharacter,  can  be  admitted  to  SMOh 
bership  in  ibe  Exohangey  as  said  nile  seems  to  eontempliti 
only  ibe  admission  of  natural  persons*  Bot  even  if  tbat  wen 
otherwise,  there  is  no  pretense  that  the  complainant  itself  haa 
ever  made  application  for  membership,  or  that  any  of  the 
subsequent  steps  necessary  to  vest  an  applicant  with  the 
character  and  rights  of  membership  have  been  taken,  or  that 
they  have  resulted  favorably  to  the  complainant.  Nor  ia  it 
pretended  that  since  Rogers  qeased  to  be  the  complainant'a 
manager,  and  thereby  ceased  to  be  its  representative  on  the 
Exchange,  any  formal  application  for  membership  has  been 
made  by  Titus,  its  general  manager,  or  by  any  other  peraoQ 
in  its  behalf,  but  the  evidence,  on  the  other  hand,  is  clear  and 
undisputed  that  no  such  application  has  been  made.  The 
fact  alleged  in  the  bill,  if  it  be  a  fact,  that  the  complainaot 
*^  has  requested  the  Exchange  to  issue  the  certificate  of 
membership  formerly  held  by  Rogers  to  Titus  avails  the  com* 
plainant  nothing,  as  the  Exchange  is  under  no  obligation  to 
admit  a  member  upon  such  request,  but  can,  in  conformitjr 
with  its  rules,  admit  to  membership  only  upon  formal  appli* 
cation  duly  presented  and  approved  in  the  manner  in  aaid 
rules  prescribed.  The  equitable  or  even  legal  ownership  of 
the  unimpaired  or  unforfeited  certificate  of  membership  fcff- 
merly  issued  to  Rogers  and  duly  transferred  to  it  does  DOt 
constitute  it  a  member  or  entitle  it  to  any  rights  as  such.  The 
only  way  in  which  the  complainant  can  avail  itself  of  such 
certificate  is  by  tendering  it  in  lieu  of  the  prescribed  initiatioD 
fee  in  case  the  complainant  or  its  representative,  on  proper 
application,  shall  be  admitted  to  membership,  or  in  case  such 
application  should  not  be  granted,  then  by  selling  it  for  a 
consideration  to  some  other  person  who  may  desire  to  become 
a  member. 

It  may  also  be  noticed,  in  immediate  connection  with,  the 
point  now  under  consideration,  that  a  court  of  chancery  hai 
no  power  to  order  the  Exchange  to  issue  the  certificate  of 
membership  formerly  held  by  Rogers  to  the  complainant  or 
its  general  manager,  so  as  to  constitute  it  or  him  a  member. 
Before  an  applicant  can  become  a  member,  his  application 
must,  among  other  things,  be  indorsed  by  two  members  and 
must  receive  the  approval  of  at  least  seven  members  of  the 
board  of  directors,  voting  by  ballot.  Members  and  direotoif 
of  such  corporations,  in  acting  upon  applications  for  membe^ 
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8hfp,  are  necessarilj  •ntitled  to  A  freedom  which  le  not  rab- 
ject  to  jadicial  Gompoleioo.  No  two  membere  oan  be  compelled 
to  indorse  an  application,  nor  can  any  eeyen  members  of  tho 
board  of  directors  be  compelled  to  vote  in  its  fiiTori  bnt  both 
are  entitled  to  act  upon  their  own  judgment  and  according  to 
their  own  choice.  In  other  words,  a  court  of  chancery  wil 
not  undertake  to  force  upon  a  corporation  of  this  character,  a 
member,  against  the  will  of  those  whose  duty  it  is  to  pass 
upon  applications  for  membership. 

'**  The  complainant  then  not  being  a  member  of  said  Ex- 
change, nor  entitled,  either  directly  or  indirectly,  to  any  of 
the  rights  arising  from  membership  therein,  the  question  is 
presented  whether  it  can  complain  of  any  of  the  rules  adopted 
by  the  Exchange  for  the  government  of  the  conduct  of  its  own 
members,  or  invoke  the  aid  of  a  court  of  equity  to  restrain 
their  enforcement. 

The  complainant  is  a  joint-stock  corporation,  organised 
Hay  3,  1889,  under  the  laws  of  this  state,  with  a  capital  stock 
of  one  hundred  thousand  dollars,  divided  into  shares  of  one 
handred  dollars  each,  the  shareholders  consisting  principally 
if  not  exclusively  of  persons  and  firms  engaged  in  the  busi- 
ness of  shipping  livestock  to  the  Union  Stock  Yards  at 
Chicago  for  sale.  The  principal  office  of  said  corporation  is 
located  at  the  stockyards,  and  the  objects  for  which  said 
corporation  was  formed,  as  declared  by  its  articles  of  incorpo- 
ration, are  as  follows: 

''To engage  in  the  business  of  buying,  selling,  and  handling 
livestock  upon  commission  at  the  Union  Stock  Yards,  state 
of  Illinois,  and  at  such  other  points  throughout  the  United 
States  as  may  be  deemed  advisable,  and  also  to  encourage  the 
stockholders  of  said  corporation  to  raise,  improve,  feed,  and 
ship  to  market,  livestock;  and  in  order  to  better  effectuate 
said  latter  object,  it  is  hereby  expressly  stipulated  and  agreed 
by  and  between  the  parties  hereto,  that  the  net  earnings  of 
Baid  corporation  shall  be  distributed  among  the  stockholders 
thereof  annually  in  the  following  manner,  to  wit:  Sixty-five 
per  cent  of  said  net  earnings  shall  be  distributed  to  said  stock* 
holders  in  the  ratio  of  the  number  of  stock  shipped  by  each 
stockholder  to  the  said  corporation  foir  sale  during  the  current 
year  for  which  said  dividend  shall  be  declared,  and  the  re- 
maining thirty-five  per  cent  of  said  net  earnings  shall  be  dis* 
tributed  to  the  shareholders  in  said  corporation  in  the  ratio  of 
the  amount  owned  by  each  shareholder  in  said  corporation. 
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It  is  hereby  further  ezpresBly  agreed  and  atipnlated  that  im^ 
one  person  shall  have  the  right  to  sobscribe  for  or  own  marm 
^^  than  twenty-five  shares  of  stock  in  said  corporation  ai 
any  time  during  the  existence  of  said  propoeed  corporation.'' 

Said  corporation,  on  being  organized,  appointed  Rogers  as 
its  manager,  and  he  applied  for  admission  as  a  member  of 
the  Exchange,  and  was  admitted  a  member  thereof,  his 
initiation  fee  being  paid  by  the  presentation  of  an  outstand* 
ing  certificate  of  membership  which  had  been  purchased  with 
the  money  of  the  complainant.  The  evidence  shows,  and 
open  this  point  there  seems  to  be  no  dispute,  that  when 
Rogers  applied  for  membership,  no  disclosure  was  made  by 
him  as  to  the  plan  upon  which  the  complainant  corporation 
was  organized,  and  particularly  the  obligation  which  it  as- 
sumed by  its  articles  of  incorporation,  to  distribute  annually 
among  its  shareholders  sixty-five  per  cent  of  its  net  earnings, 
in  the  proportion  of  the  number  of  livestock  shipped  by  each 
to  said  corporation  for  sale«  Rogers  was  admitted  to  mem- 
bership upon  investigation  by  the  Exchange  of  his  own  per- 
sonal character  and  credit,  and  in  ignorance  of  this  peculiar 
feature  of  the  scheme  upon  which  the  corporation  represented 
by  him  was  organized. 

The  complainant  thereupon  embarked  in  the  business  of 
receiving  consignments  of  livestock,  both  from  its  shareholders 
and  others,  and  in  selling  the  same  on  commission  at  the 
stockyards,  the  rates  of  commission  charged  by  it  in  all  case, 
being  in  conformity  to  the  schedule  of  rates  established  by 
the  Exchange.  Said  business  was  managed  by  Rogers,  who, 
being  a  member  of  the  Exchange,  was  enabled  to  avail  him« 
self,  in  the  management  of  said  business,  of  all  the  privileges 
which  such  membership  aflTorded. 

In  November,  1889,  the  complainant  having  realized  a  con* 
siderable  sum  of  money  as  the  net  profits  of  its  business  up 
to  that  time,  distributed  such  net  profits  to  its  shareholdera 
as  required  by  its  articles  of  incorporation,  and  the  Exchange 
being  informed  of  such  distribution,  and  regarding  it  as  a  Tip- 
tual  evasion  of  its  rules  establishing  minimum  rates  of  com* 
missions,  instituted  proceedings  against  the  complainant  and 
**'  its  manager  for  a  violation  of  its  rules.  Rogers  set  up,  in 
defense  of  these  charges,  in  substance,  that  the  complainant 
was  not  a  member  of  the  Exchange  nor  subject  to  its  juri»> 
diction;  that  so  far  as  his  action  as  a  member  of  the  Exchange 
was  concerned,  he  bad  strictly  conformed  to  said  rules  bf 
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ehargifig  and  collecting  tbc  ntes  of  cotnmimons  therebj 
eiUblished,  and  having  collected  them,  he  had  accoanted  te 
and  paid  tlie  same  over  to  his  principal,  (he  complainant,  aa 
it  wu  hie  legal  duty  to  do,  and  that  he  had  no  responsibility 
for  the  disposition  which  the  complainant  had  subsequently 
leen  6t  to  make  of  the  same.  These  suggestions  seem  to 
have  been  acquiesced  in  by  the  Exchange,  as  the  proceedings 
•gainst  both  the  complainant  and  its  manager  appear  to  have 
been  thereupon  abandoned. 

The  Exchange,  however,  for  the  purpose,  aa  may  well  be 
presumed,  of  protecting  itself  against  similiar  evasions  of  its 
rules  in  the  future,  amended  its  eighth  rule  so  as  to  provide, 
in  substance,  that  no  person  should  be  received  for  member- 
ship  in  the  Exchange,  who,  in  any  manner  acts  for  or  represents 
any  other  livestock  corporation  whose  charter,  regulations, 
roles,  or  by-laws  provide  for  discrimination  in  rates  or  charges 
for  commissions  between  stockholders  and  other  patrons  or 
customers,  whether  under  the  guise  of  dividends,  drawbacks, 
or  any  other  scheme  or  device  whatever,  and  that  no  member 
of  the  Exchange  should  act,  as  agent  or  otherwise,  for  any 
livestock  corporation,  whose  charter,  regulations,  rules,  er 
by-laws  provide  for  such  discrimination,  and  subjecting  a 
member  thus  offending  to  suspension  or  expulsion.  At  the 
same  time  rule  9  was  so  amended  as  to  prohibit  all  members 
of  the  Exchange  from  buying  any  livestock,  or  causing  the 
same  to  be  bought,  at  the  stockyards  from  any  corporation 
or  livestock  company  which  is  or  may  be  regularly  selling 
livestock  for  nonresidents  on  commission,  unless  some  one 
or  more  of  the  stockholders  of  such  company  are  members  of 
the  Exchange  in  good  standing. 

'"  It  must  be  admitted  that  these  amended  rules,  if  en« 
forced  by  the  Exchange  and  obeyed  by  its  members,  will  have 
the  effect  of  debarring  the  complainant,  so  long  as  it  adheres 
to  its  present  policy  of  distributing  its  net  earnings  among  its 
shareholders,  from  becoming,  either  by  itself  or  its  officer  or 
agent,  a  member  of  the  Exchange,  or  entitled  to  the  privileges 
of  membership,  and  also  that  the  members  of  the  Exchange 
will  refuse  to  purchase  of  it  or  its  agents  any  of  the  livestock 
consigned  to  it  for  sale  at  said  stockyards.  The  question 
then  is,  whether  these  facts  are  sufficient  to  entitle  the  com. 
plainant  to  a  decree  declaring  the  invalidity  or  illegality  ol 
these  rules,  and  to  an  injunction  restraining  their  enforoe* 
meni 
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A  voluntary  MBOoiatioDy  whether  inoarpormted  or  iiot|  hai, 
within  oertain  well-defined  limitai  power  to  make  and  enfom 
by-laws  for  the  government  of  its  members.  Saeh  by^ltm 
are  ordinarily  matters  between  the  association  and  its  mem- 
bers alone,  and  with  which  strangers  have  no  concern.  If  tha 
aesociation,  or  a  majority  of  its  members,  pass  by-laws  whieh 
are  unreasonable,  or  contrary  to  law  or  pnblio  policy,  and  at- 
tempt to  enforce  them  as  against  a  dissenting  or  nnwilling 
minority,  such  minority  may  undoubtedly,  in  proper  eases, 
appeal  to  the  courts  for  relief  against  their  enforcement  Bat 
mere  strangers  have  ordinarily  no  right  to  interfere.  As  to 
them,  such  by-laws  are  matters  of  no  concern.  They  do  not 
apply  to,  and  are  not  binding  upon,  them. 

In  the  present  case,  no  member  of  the  Exchange  is  making 
any  complaint  of  these  by-laws,  nor  is  there  any  sumastiw, 
either  in  the  pleadings  or  proofs,  that  these  by-laws  have  been 
passed,  or  are  likely  to  be  enforced,  against  the  objection  of  a 
minority  of  the  members,  or  against  the  objection  of  any  one 
member,  of  the  Exchange.  Bo  far  then  as  this  proceeding  is 
concerned,  it  must  be  assumed  that  they  were  adopted  with 
the  assent  and  concurrence  of  all  the  members,  and  are  there- 
fore satisfactory  to  all  alike.  They  are  therefore  '^^  to  be 
regarded  as  analogous  to  or  in  the  nature  of  a  unanimons 
compact  or  agreement  among  the  members  of  the  Exchange, 
not  to  buy  livestock  of  corporations  engaged  in  selling  the 
same  on  commission,  unless  one  or  more  of  the  shareholders 
thereof  are  members  of  the  Exchange,  and  excluding  from 
membership  the  representatives  of  the  complainant,  so  long 
as  it  persists  in  its  present  policy  of  practically  cutting  laies 
of  commissions  by  distributing  back  a  portion  of  its  net  eani- 
ings  to  shippers.  Or,  more  specifically  stated,  said  by-laws 
may  be  viewed  as  in  the  nature  of  a  unanimous  compsct 
among  the  members  of  the  Exchange  not  to  deal  with  the 
complainant  or  its  agents,  so  long  as  it  persists  in  its  said 
policy. 

Two  questions  arise:  1.  Whether  such  compact  or  agree- 
ment  is  illegal  or  contrary  to  public  policy;  and,  2.  If  it  i> 
so,  whether  a  court  of  equity  will  interpose  in  behalf  of  the 
complainant  and  set  it  aside  and  enjoin  its  performanoe. 
Admitting  the  right  of  the  complainant  to  embark  in  and 
prosecute  the  business  for  which  it  was  organized  freely  an^ 
without  improper  obstruction,  it  does  not  follow  that  it  has  a 
right  to  deal  with  parties  who  are  unwilling  to  so  deal|  or  to 
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compel  those  who  do  not  choose  to  do  eo  to  parehMs  its  ptop 
erty.  Absolute  freedom  of  commercial  intercourse  to  wUA 
a  party  may  be  entitled  is  not  interfered  with  bj  the  rsftisal 
of  another  to  deal  with  such  party  on  any  terms.  The  refiissl 
of  any  or  all  of  the  members  of  the  Exchange  to  porehass 
livestock  of  the  complainant  is  merely  an  exercise  of  tbdr 
clear  legal  prerogatiTe»  and  if  they  have  a  right  to  so  refiisa^ 
it  is  difficult  to  see  how  an  agreement,  as  between  themsdYsSi 
to  abstain  from  dealing  with  the  complainanti  is  a  matter  in 
respect  to  which  the  complainant  is  entitled  to  any  spsdes  of 
equitable  reliel 

If  it  be  admitted  that  said  by*laws  are  so  far  in  restraint 
of  trade  as  to  be  invalid  for  that  reason,  we  are  unable  to  see 
that  the  position  of  the  complainant  is  in  any  respect  im* 
proved.  **^  By-laws  or  contracts  in  restraint  of  trade  aio 
illegal  only  in  the  sense  that  the*  law  will  not  enf<vce  them. 
They  are  simply  void.  The  law  does  not  prohibit  the  making 
of  contracts  in  restraint  of  trade;  it  merely  declines,  after  they 
have  been  made,  to  recognise  tbeir  validity:  Mogul  SUamboai 
Co.  V.  McGregor,  L.  R.  23  Q.  B.  D.  698,  619. 

A  party  to  such  contract  is  not  bound  to  perform  it,  but  be 
may  perform  it  if  he  sees  fit,  and  his  doing  so  exposes  him  to 
DO  legal  animadversion.  If  the  by-laws  in  question  are  in« 
valid  because  of  being  in  improper  restraint  of  trade,  they  are 
merely  void,  and  the  members  of  the  Exchange,  being  under 
no  obligation  to  obey  them,  may  perhaps  be  entitled,  at  their 
own  instance,  to  protection  against  such  disciplinary  conse- 
quences as  the  Exchange  may  see  fit  to  impose  in  case  of  dis- 
obedience. But  such  protection  cannot  be  invoked  in  their 
behalf  by  a  stranger,  nor  can  they  be  required  to  disobey 
SQch  rules  except  at  their  own  volition.  There  is  no  sugges- 
tion in  the  record  that  they  are  seeking  to  disobey  said  rules, 
or  desire  to  do  so.  The  evidence  fails  to  show  that  the  Bx« 
change  is  taking  or  contemplates  taking  any  steps  for  the 
enforcement  of  said  rules,  or  that  it  will  have  any  occasion  so 
to  do.  These  rules  having  been  adopted,  presumably,  with 
the  approval  of  the  members  of  the  Exchange,  there  is  no  rea- 
son to  suppose  that  they  will  not  be  voluntarily  obeyed,  and 
such  voluntary  obedience  is  a  matter  which  the  courts  have 
no  power  to  restrain. 

But  the  position  is  taken  upon  behalf  of  the  complainant 
and  most  strenuously  insisted  upon,  that  the  livestock  mai^ 
ket  at  the  Union  Stockyards,  by  reason  of  its  magnitude  and 
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its  far-reaching  influence  upon  the  commerce  of  the  comitTji 
has  become  a  public  market,  and  therefore  impressed  with  a 
public  use,  and  that  not  only  said  market,  but  all  those  doing 
business  therein,  are  brought  within  the  influence  of  those 
rules  of  public  policy  which  apply  to  and  govern  public  em- 
ployments, and  which  it  is  the  business  of  the  courts  to  ad- 
minister and  •••  enforce.  After  giving  this  contention  our 
patient  consideration,  we  are  unable  to  yield  to  it  our  assent. 
The  market  itself  is  established  and  owned  by  the  Union 
Stockyards  and  Transit  Company,  a  private  corporation,  not 
itself  engaged  in  the  business  of  buying  and  selling  livestock, 
but  which  provides  the  ground,  and  has  established  very  exten- 
sive stockyards,  to  which  livestock  shipped  to  Chicago  for  sale 
may  be  consigned,  and  where  buyers  and  sellers  may  meet^ 
either  in  person  or  by  their  agents,  and  transact  the  business 
of  buying  and  selling  such  livestock.  The  bill  alleges,  and 
the  truth  of  the  allegation  is  not  questioned,  that  the  amount 
of  business  annually  transacted  at  said  stockyards  is  such  aa 
to  constitute  the  market  thus  established  the  largest  livestock 
market  in  the  world. 

If  it  be  admitted  that  the  magnitude  of  the  business  trans- 
acted at  said  market  and  its  influence  upon  the  general  com- 
merce of  the  country  are  of  themselves  sufiScient  to  constitute 
the  stockyards  a  public  market,  so  as  to  impress  upon  it  a 
public  use,  it  would  probably  follow  that  certain  public  duties 
and  obligations  would  thereby  be  imposed  upon  the  Stock, 
yards  Company.  It  would  doubtless  be  held  bound  to  keep 
its  market  open  alike  to  all  who  might  desire  to  do  business 
therein,  and  perhaps  to  make  no  discrimination  between  in- 
dividuals. But  it  does  not  follow  that  the  dealers  resorting 
to  said  market  for  purposes  of  trade  would  be  subjected  to 
similar  rules  of  public  policy.  They  would  deal  with  each 
other  merely  upon  the  footing  of  private  parties,  owing  each 
other  no  duties  except  those  which  the  rules  of  honesty  and 
fair  dealings  impose.  Each  would  be  at  liberty  to  deal  or 
decline  to  deal  with  others  precisely  as  he  might  see  fit  The 
rules  of  trade  would  be  no  different  from  what  they  are  in 
other  markets,  whether  pnblic  or  private. 

Nor  can  it  be  seen  how  combinations  between  merohatitB 
doing  business  in  such  public  market,  either  with  a  view  of 
increasing  or  diminishing  competition,  or  of  enhancing  or 
••'"diminishing  prices,  would  be  subjected  to  any  rules  diflei^ 
ent  ftom  those  which  apply  to  such  combinations  wherever 
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made.  As  individual  merehantSi  they  would  be  subjected, 
in  their  dealings  with  each  other,  to  no  peculiar  rules  of  pub- 
lic policy  growing  out  of  the  fact  that  such  dealings  were  in  a 
public  market,  and  an  agreement  among  any  number  of  them 
not  to  deal  with  a  particular  person  or  class  of  persons  would 
not  of  itself  subject  them  to  such  rules,  but  they  would  be 
amenable  only  to  those  general  rules  of  law  applicable  to  that 
sort  of  agreements. 

But  we  are  not  prepared  to  hold  that  the  mere  fact  that 
the  business  of  a  particular  market  has  become  very  large 
gives  to  the  courts  any  power  to  declare  such  markets  public 
and  impressed  with  a  public  use,  or  to  apply  to  them  any  rules 
of  public  policy  peculiar  to  that  class  of  markets. 

It  may  well  be  doubted  whether  the  term  ** public  market,^ 
in  the  sense  in  which  it  is  sought  to  be  used  here,  is  one 
which  is  known  to  our  law.  Markets  overt,  such  as  exist  in 
England,  are  unknown  here,  nor  is  it  usual  in  this  country 
to  grant  to  private  parties  the  franchise  or  liberty  of  keeping 
or  holding  a  fair  or  market,  as  is  done  in  England:  2  Black- 
s tone's  Commentaries,  37.  Our  statute  in  relation  to  the  in* 
corporation  of  cities  and  villages  authorizes  the  legislative 
authorities  of  such  municipal  corporations  to  establish  mar- 
kets and  market-houses,  and  to  provide  for  the  regulation 
and  use  thereof:  1  Starr  and  Curtis'  Statutes,  469.  And  it 
has  been  held  that  the  power  given  to  a  municipal  corpora- 
tion to  establish  and  regulate  markets  includes  power  to  pur- 
chase a  site,  erect  buildings,  and  provide  rules  for  governing 
the  same:  CaldweU  v.  CUy  of  Alton,  33  111.  416;  85  Am.  Dec. 
282.  But  we  are  not  aware  that  any  class  of  markets  in  this 
country  not  established  by  municipal  authority,  or  by  virtue 
of  a  market  franchise  granted  by  the  state,  has  been  heU\ 
merely  because  of  the  magnitude  of  the  business  carried  on 
therein,  to  be  impressed  with  a  public  use,  so  as  to  be  held 
by  the  courts  to  be  public  markets  in  that  sense. 

*^  It  is  not  claimed  that  the  keeping  or  doing  business  In 
a  market  of  this  character  is  one  of  the  employments  which 
the  common  law  declares  to  be  public,  nor  is  it  pretended 
that  it  has  been  made  so  by  statute.  Ordinarily  the  adop- 
tion of  new  rules  of  public  policy,  or  the  application  of  exist- 
ing rules  to  new  subjects,  is  for  the  legislature  and  not  for  the 
courts.  Accordingly  it  may  be  held  to  be  a  general,  though 
perhaps  not  an  invariable,  rule,  that  the  question  whether  a 
particular  business  which  has  hitherto  been  deemed  to  be 
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private  Is  public  and  impressed  with  a  public  use  is  for  th» 
legislature.  The  doctrine  on  this  subject  is  stated  in  Lcuid  t» 
Southern  Cotton  Pres$  Mfg.  Co.^  88  Tex.  172,  where  a  questiai 
very  similar  to  the  one  under  discussion  was  before  the  courts 
as  follows:  ^  We  know  of  no  authority,  and  none  has  been 
shown  US,  for  saying  that  a  business  strictly /ttrisjmvaft  will 
become  juTi%  pvUMd^  merely  by  reason  of  its  extent.  If  the 
magnitude  of  a  particular  business  is  such,  and  the  personi 
affected  by  it  are  so  numerous,  that  the  interests  of  society 
demand  that  the  rules  and  principles  applicable  to  public 
employments  should  be  applied  to  it,  this  would  have  to  be 
done  by  the  legislature  (if  not  restrained  from  doing  eo  by 
the  constitution)  before  a  demand  for  such  use  could  be  en- 
forced by  the  courts.''  The  view  thus  expressed  would  seem 
to  be  precisely  applicable  to  the  present  case,  and  we  are  in- 
clined to  adopt  it  as  a  correct  statement  of  the  law  as  it 
should  be  applied  to  the  facts  before  us.  We  do  not  say  that 
there  may  not  be  exceptions  to  the  rule  thus  stated,  but  if 
there  are  they  are  not  of  such  character  as  to  be  material 
here. 

Apart  from  the  consideration  that  the  extension  and  appli* 
cation  of  even  existing  rules  of  law  to  subjects  not  heretofore 
within  their  purview  is  legislative  in  its  nature,  the  determi* 
nation  by  the  courts  as  to  the  precise  point  at  which  a  mere 
private  business  reaches  that  stage  of  growth  and  expansion 
which  is  sufficient  to  render  it  juru  publtet,  would  be  sur- 
rounded with  very  great  difficulties,  and  would  present  ques- 
tions  *'*  for  which  the  courts,  unaided  by  legislation,  would 
be  able  to  find  no  just  or  satisfactory  criterion  or  test.  But 
when  the  legislature,  acting  upon  a  competent  state  of  facts, 
has  interposed  and  declared  the  business  to  be  juriM  pMiA^ 
all  difficulty  is  removed. 

The  views  here  expressed  do  not  conflict  with  what  was  de- 
cided in  Munn  v.  /Utnota,  94  U.  B.  113.  The  question  raised 
and  decided  in  that  case  was  as  to  the  constitutionality  of  the 
act  of  the  legislature  of  this  state,  declaring  certain  grain  ele- 
vators to  be  public  warehouses,  and  prescribing  rules  for  their 
management,  and  fixing  maximum  charges  for  the  storage 
and  handling  of  grain.  There  the  legislative  department  had 
interposed  and  declared  the  public  use,  and  the  court,  in  hold* 
ing  the  act  constitutional,  held  merely  that  the  legislative 
power  had  been  properly  exercised.  This  was  the  only  ques- 
tion, having  any  relevancy  here,  presented  in  that  case  or 
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which  the  court  undertook  to  decide,  and  the  dieomrfon  el 

the  evidence  showing  that  the  busineBS  carried  on  in  nid 

grain  elevators  was  of  such  character  that  it  had  in  hci  be* 

come  impressed  with  a  public  ose,  was  only  for  the  purpose 

of  showing  that  a  condition  of  things  existed  which  justified 

the  legislatnre  in  passing  the  statute  then  under  consideration. 

The  case  of  Stock  Exchange  v.  Board  of  Trade,  127  HI.  168, 

11  Am.  St.  Rep.  107,  is  clearly  distinguishable  from  the  one 

now  before  us.    There  the  board  of  trade  had  for  a  series  of 

years,   voluntarily  engaged   in   the   business  of  compiling 

market  quotations,  showing  the  fluctuations  of  the  prices  of 

commodities  bought  and  sold  on  the  board,  and  of  furnishing 

the  same,  for  a  consideration,  by  telegrsph,  to  all  members 

of  the  public  who  desired  to  obtain  them.    By  this  means, 

the   business  of  buying  and  selling  agricultural  products 

throughout  the  entire  country  had  been  brought  under  the 

control  of  the  market  prices  fixed  and  determined  on  said 

board.     It  was  held  that  these  quotations  were  property,  and 

that  the  board,  by  its  own  act,  had  so  fitr  impressed  upon 

them  a  public  interest,  that  it  should  *^^  be  required,  so  long 

as  it    compiled  and  furnished  them  to  anyone,  to  furnish 

them   to  all  without  discrimination.    This  conclusion  was 

reached  upon  the  theory  that  the  board  had,  for  a  series  of 

years,  voluntarily  and  intentionally,  devoted  its  property  to  a 

use  in  which  the  public  had  an  interest,  aqd  had,  in  effect, 

granted  to  the  public  an  interest  in  that  use,  and  that  it  must 

therefore,  so  far  as  it  dealt  in  that  species  of  property  at  all, 

submit  to  be  controlled  by  the  public  for  the  common  good^ 

to  the  extent  of  the  interest  it  had  thus  created. 

The  determining  elements  present  in  that  case  are  wanting 
here.  The  business  which  is  here  sought  to  be  subjected  to 
a  public  use  was,  at  its  commencement,  confessedly  private 
and  private  only,  and  the  public  use  is  sought  to  be  impressed 
upon  it,  not  by  virtue  of  any  voluntary  grant  to  the  public, 
but  simply  because,  by  mere  process  of  growth  and  expansion, 
the  business  has  reached  such  magnitude  as  to  affect  public 
interests  because  of  its  magnitude  alone.  These  facts  would 
doubtless  be  sufficient  to  warrant  the  legislature,  in  the  exer* 
cise  of  its  legislative  discretion,  in  declaring  a  public  use,  and 
placing  said  business  under  legal  control  and  supervision,  but 
such  power,  in  our  opinion,  does  not  rest  with  the  courts* 

The  point  is  made  that  it  was  error  for  the  court  on  sus- 
taining the  defendant's  motion  to  dissolve  the  injunction,  to 
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ftlio  enter  a  decree  dfammmg  the  bill  fiir  waaft  of  eqnifcf ,  Ibe 
ooBtentioQ  being,  thai  the  bill  shonld  have  been  retained  fiir 
final  hearing  on  pleadings  and  proofii,  according  to  the  naoal 
practice  in  chancery.  We  are  of  the  opinion  that  the  bill 
waa  properly  diemiued*  It  wae^  in  snbatancei  at  least  aa 
againat  the  Exchange,  a  bill  for  an  injancti<m  only.  Its 
prayer,  as  against  Rogers,  having  been  granted  by  a  prior 
decree,  that  portion  of  the  relief  sought  is  not  to  be  consid- 
ered, and  as  against  the  Exchange,  nothing  is  prayed  fiir  but 
an  itijunction,  except  that  the  Exchange  be  required  to  iasne 
the  certificate  of  membership  formerly  held  by  Sogers  to  the 
complainant.  Under  no  possible  view  of  the  case,  even  if  the 
bill  had  been  ^^  retained  for  a  further  hearing,  coold  this 
latter  relief  have  been  granted.  The  disaolation  of  the  in- 
junction was,  in  effect,  a  disposition  of  the  entire  caaa.  B^ 
sides  the  bill,  upon  its  face,  as  we  think  saflSciently  appean 
from  what  has  been  said,  is  without  merit,  and  when  that  is 
the  case,  a  motion  to  dissolve  an  injunction,  the  bill  being  in 
effect  for  an  injunction  only,  has  the  same  effect  as  a  demuner 
to  the  bill,  and  the  court,  on  spstaining  such  motion,  may 
properly  dismiss  the  bill:  Titui  r.  Mabee^  26  IlL  257;  WBomr 
v.  Foyer,  70  111.  667;  Proui  v.  Lomer^  79  DL  831. 

What  we  have  said  renders  it  unnecessary  for  ns  to  con- 
sider the  effect  upon  the  status  of  the  complainant  of  the  fact, 
about  which  there  seems  to  be  no  dispute,  of  its  failnn*  to  re- 
cord its  certificate  of  incorporation^  until  after  thecommeoc^ 
ment  of  the  present  suit. 

It  is  contended  that  the  decree  in  favor  of  the  defendant 
corporation  awarding  damages  on  dissolution  of  the  injunc- 
tion is  not  sustained  by  the  evidence,  and  is  theref(H:«  errone- 
ous. We  have  duly  considered  the  evidence,  applicable  to 
that  question,  and  are  of  the  opinion  that  it  supports  the  de- 
cree. The  only  damages  proved  are  for  solicitors'  snd  coun- 
sel fees  incurred  in  obtaining  a  dissolution  of  the  injunction. 
It  appears  to  us  to  be  a  fair  conclusion  from  all  the  evid^ice 
that  the  sum  awarded,  vis.,  twelve  hundred  and  fifty  dollars, 
is  no  more  than  is  fairly  chargeable  for  the  services  rendered 
by  solicitcxi  and  counsel  in  the  mere  matter  of  obtaining  a 
dissolution  of  the  injunction. 

We  find  no  material  error  in  the  record,  and  the  judgment 
of  the  appellate  court  will  be  affirmed. 

Maqrudbr,  J.     I  do  not  concur  in  this  decision. 
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V«unn*XT  Anocunoro— Biaiir  vo  h 

ibBnlup  IB  »  Tolnatarj  anoeiattea  €l  iadlHdaalii^  crgMiiitd  vittumt 
V  bofe  ngolated  m  to  their  aetiMi  by  »  oaosfcitalian  and  lij*la«ife»  it  a 
whiob  aajr  ba  aecordad  or  withheld,  and  m  aol  a  right  whieh  oaa 
ba  gained  independeotlj  and  then  enforoedt  MtKam  v.  ilitomi^  188  N.  7. 
Mlh  90  Am.  8*.  Bep.  786.  Tbe  decisions  of  Tohintaxy  aooieliei  in  adatittiag 
■iOBibcn^,  ■ospending,  diMtpliniag  and  ezpelliag  them  will  not  be  intwfered 
with  bj  the  eoarti  eseept  to  toe  that  the  pvooeeding  was  aoeordhig  to  the 
vmlaa  of  the  aoctBty,  in  good  faith,  and  not  in  vioUtion  of  the  law  of  the  land: 
CommOif  ▼.  Marnnic  dc  Bmefit  Amn,,  68  Ck>nn.  662;  18  Am.  8t.  Rep.  296,  and 
«rtend«d  note.  See  the  extended  notes  to  Otto  ▼.  Jottrwffmam  TaUon^  ele. 
</fMM»  7  Am.  8L  Bepw  162,  ukd  Bin  t.  BarOeU,  63  Am.  Deo.  776^ 

Br- Laws  or  Yoluiitart  Absooiatioiib  nr  RisniAiifT  or  TRAim,  if  not  na« 
reaeonable,  are  not  roid,  and  may  be  enforced:  MaAtw§  r.  AmodaUd  Frtm, 
196  H.  T.  883;  32  Am.  St.  Kep.  741,  and  note. 

Markkib.— ^Tbe  establishment  and  regulation  of^  will  be  found  thonmghly 
discussed  in  the  extended  notes  to  the  following  oasesf  Jachmnitk  ▼.  Ltd- 
wUK  23  Am.  St  Rep.  681;  Hffikel  ▼.  DHnM,  43  Am.  Bep^  473;  lb  ^mU 
Cami^  57  Am.  Bepi.  611»  and  CaUwiU  r.  (%  ^^^iA^  36  Am.  Bee.  286. 
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AfVffnsr  JOTB  Ounrr— TkAinAonom  BarwsHr,  Hoir  BaoAi 

view  of  the  oonfldential  relations  existing  botwean  attorney  and  alientft 
tBansaetioBo  betwean  them  are  often  deofaursd  to  be  roidabla  whioh 
woald  bo  deemed  to  bo  unobjeotionable  between  otlier  partasa 

Axroaunr  mk^  OLiiaT^-CoHTBAon  Bsrwnv  as  va  Frn.— fiefoM  an  at* 
toraoy  nndertakea  the  business  of  a  elient  ho  may  oontraet  with  refer* 
oaoa  to  oomponsation  for  his  servioee»  aa  aa  eeaftdwitisl  rslatiim  thea 
•zista  and  the  parties  deal  with  each  other  at  arm's  length.  The  same 
rule  applies  with  regard  to  dealings  between  them  after  the  relation  of 
attorney  and  client  has  been  dissolred. 

AniHUiar  ajid  OuxHr— Bianr  to  Raoomt  CoMmiiaATiov.— Whon  Ike 
MBonnt  of  eompensatien  is  not  fixed  by  any  oontnot  under  whieh  ao 
attorney  is  employed^  he  b  entitled  to  reoover  such  reasonabb  lee  under 
aa  implied  contract  as  his  serTiees  are  worthy  or  as  has  been  usually 
paid  to  others  for  similar  serrioes. 

AaETOBHST  AHD  CiJSHT>-CoHTRAora  BrTwiiv,  Whtv  Voibablx. — ^If  the 
title  to  property  is  so  inrolTed  ia  Utigatioa  that  the  Talue  of  the  prop, 
or^  depends  upon  the  decision  aa  to  such  titls^  a  eontrsot  between 
attorney  and  elient  made  during  the  pendency  of  the  litigation  to  com* 
pensato  the  attorney  for  his  legsl  serrioes  with  part  of  the  property  ia« 
Tolvedy  is  roidable  at  the  election  of  the  client^  irrespeettre  of  the  fairasM 
or  nnfaimees  of  the  contract^  proridsd  such  eleotioa  is  azereisad  withia 
a  reasonable  time. 

Attobnst  aud  Client— PimcHAn  bt  Attorkst — PBnimPTXOff— Bvavnr 
ov  Paoor.— In  ease  of  a  purchase  of  all  er  a  part  of  the  subject 
aiattor  in  litigation  during  the  pendency  of  the  suit  by  aa  attora^  liam 
Be.  Bar..  You  XXXYL— 2S 
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hk  oIlMit,  Um  tnuMMfcioo  b  prMiiniAbly  fnadnlMit^  and  the  brdw  li 
•■  Um  attonMy  te  ihow  affinnafeiTely  the  nuwt  pvfeet  good  hMk, 
lk«  abamo  ol  vndat  iiiflntiMM^  »  fair  prioa^  kaovWlgiw  intaBlM^ 
and  fraadom  of  aoli4Ni  by  tba  aUaat^  and  alaa  tha*  ka  fat*  him  fall  i» 
fannalifMi  and  diaintaiattad  advioa. 

■aub  ov  Rbal  BRAm— SmnroB  ov  Valub.— Aetaal  HlaB  ol  laapaaly  la 
tba  Tieliiity  and  naar  tha  time  ara  oompataot^  aad  the  moat  ■atfafaototy, 
tridoioa  of  Talne  at  far  aa  they  go^  yet^  they  are  only  one  o€  the  aMidei 
of  proTiag  valae^  and  not  the  only  mode.  Salea  made  in  mm  year  ara 
sot  an  ezaot  oriterion  of  valaea  in  the  lame  Tieinity  five  years  later, 

Anounn'  and  Clixiit— Cobtbaov  and  Dnkd  Bntwun— Wmnr  Mat  Bb 
Atoidid. — ^A  oontraot  for  compenaatiott  between  attorney  aad  diflal 
aad  a  deed  made  in  pnraaanoe  thereof  exeentad  daring  the  exiateaaa  or 
the  relation  of  attorney  and  client  aeonring  a  larger  eomponaatioa  ta 
the  former  for  bia  legal  serricea  than  thoae  aarrioea  ara  really  woril^ 
may  be  aet  aaide  by  the  client  by  a  anit  commenced  within  a  reaaonaWe 
time.  What  ia  anoh  reaaonable  time  ia  to  be  determined  bj  the  eonrt 
ander  all  the  oircnmatanoea  of  the  caae. 

AffOmHBT  AMD  CltBNT— VOIDABLK    COHTBTANOB   BbTWBIN— LaOKBL — Ib 

caae  of  a  Toidable  conTcyance  of  land  between  attorney  and  elieatk  the 
Utter  who  ia  entitled  to  aet  the  tranaaction  aaide,  cannot  be  charged 
with  delay,  or  with  aoqnieacencab  or  confirmation,  anleaa  there  haa  bean 
fall  knowled^  on  hia  part  of  all  the  facta,  and  perfect  freodoaa  of  a^ 
lioa.  Acta  which  might  appear  to  be  acta  of  aoqnieaoenoa^  are  not 
deemed  to  be  anoh  if  the  client  ia  ignorant  of  the  oircnmatanoea;  or 
ander  the  control  of  the  original  inflnenoe,  or  otherwiaa  ao  aitaatad  aa 
aot  to  be  free  to  enforce  hia  righta. 

AVIOBBBT  AMD  CUBIIT— liAOBBa  IN  ATOIDIN0  I>BBD  BbTWBBN. — ^Whoa    A 

eUaaK  dariag  the  pendency  of  hia  anit^  oonTcya  to  hia  attorney  part  ef 
Ike  property  ia  litigatica  aa  payment  for  hia  legal  aarrioea^  with  fall 
knowledge  that  the  part  conTeyed  ia  of  greater  Talne  than  aaeb  aarr* 
iaaa^  a  delay  of  aoTcn  yeara  before  aeeking  to  aet  the  deed  addab  dan 
lag  all  of  which  time  both  partiea  treated  the  lead  aa  belongiag  to  tka 
aftloraey,  ia  aaah  Uohaa  on  the  part  of  the  dieat  m  will  bar  kia  r%kft  af 
action. 

Bill  in  chancery  to  set  aside  a  deed  executed  bj  the  plain- 
tiff to  the  defendant  in  payment  of  hia  servicee  to  her  aa  her 
attorney.  The  oonrt  below  rendered  a  decree  dismiaainf 
the  bill  for  want  of  equity,  and  the  plaintiff  appealed. 

Alexander  S.  Bradley^  for  the  appellanlt 

JafM$  B.  Mumroe^  for  the  appellee. 

***  Maobudib,  J.  Appellee  teBtifleSy  that  the  deed  made 
to  him  by  appellant,  conveying  to  him  the  west  half  of  the 
lota  in  controrersy,  was  executed  by  her  in  porsnance  of  a 
previons  contract,  which  she  had  made  with  him,  in  reference 
to  payment  for '  his  legal  serviceB.  He  swears,  that^  by  the 
terms  of  this  contract,  she  was  to  pay  all  the  costs  and  he 
waa  to  have  a  contingent  fee  of  one*half  of  what  should  be 
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nooyered  both  in  the  suit  for  alimonj,  and  in  the  cbancerj 
foit  in  regard  to  the  lotf. 

The  eyidenoe  showSy  that  this  contraot  waa  made  dnring 
the  pendency  of  the  legal  prooeedinge  which  the  appellee 
waa  ^^^  conducting  Ibr  the  appellant  It  wae  not  entered 
into  before,  or  at  the  time  o^  his  original  employment^  which 
tools  place  on  February  16f  1882,  nor  did  it  exist  when  he 
filed  the  bill  on  February  23,  1882.  Hia  answer  stotea,  that 
"  early  in  the  spring  or  summer  of  1882  •  •  •  •  it  was  •  •  •  • 
mutually  agreed  that  this  defendant  should  haye  and  leceiye 
as  a  contingent  fee  for  his  services  one-half  He  testifies, 
that  he  cannot  fix  the  date  of  the  agreement,  but  that^  to  the 
best  of  his  recollection,  *^  it  was  in  March,  or  April,  possibly 
in  May,  after  I  discovered  I  had  a  pretty  good  sised  job  on 
hand,  and  a  good  deal  of  work  to  do«  and  had  done  a  good 

deal  of  work She  claimed  to  have  no  money  early  in 

the  proceedings,  and  could  not  pay  my  fees  in  money,  and 
that  was  why  I  subsequently  made  a  different  arrangement 
with  her/' 

Appellant  swears  that  she  never  made  an  agreement  with 
the  appellee  to  give  him  one-half  of  the  money,  or  of  the  land, 
to  be  recovered. 

The  deed  to  appellee  was  also  executed  while  the  relation 
of  attorney  and  client  existed  between  himself  and  the  ap- 
pellant That  deed  was  made  on  January  17,  1884,  and  he 
concedes  that  he  did  not  cease  to  be  appellant's  solicitor 
until  some  time  thereafter. 

In  England  "it  is  a  settled  doctrine  of  equity  that  an 
attorney  cannot,  while  the  business  is  unfinished  in  which  he 
haa  been  employed,  receive  any  gift  from  hia  client,  or  bind 
his  client  in  any  mode  to  make  him  greater  compensation  for 
his  services  than  he  would  have  a  right  to  demand  if  no  con- 
tract should  be  made  dnring  the  relation'':  Weeks  on  Attof^ 
neys  at  Law,  2d  ed.,  sec.  864  More  than  fifty  years  ago,  the 
English  doctrine  was  adopted  by  the  supreme  court  of  Ala- 
bama in  an  able  opinion  in  the  case  of  LeeaU  v.  SaUee^  8  Port 
115,  29  Am.  Dec  249,  where  it  was  held,  that  **  an  agreement 
made  by  a  client  with  his  counsel  after  the  latter  has  been 
employed  in  a  particular  business,  by  which  the  original  con- 
tract la  varied,  ***  and  greater  compensation  is  seeored  to 
the  counsel,  than  may  have  been  agreed  upon,  wheo  he  was 
first  retained,  is  invalid,  and  cannot  be  enfcnreed*" 

The  reason  for  the  doctrine  la  to  be  foond  in  the  aatveaf 
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the  relAtioDi  which  exists  between  attoraej  and  cUenL  That 
relatiou  is  one  of  confidence,  and  gives  the  attorney  great  ia- 
flnence  over  the  actions  and  interests  of  the  dieat  In  view 
of  this  confidential  relsiion,  transaoiions  between  attorn^ 
and  client  are  often  declared  to  be  voidable,  which  would  bs 
held  to  be  unobjectionable  between  oCher  parties.  Tfaa  law 
is  thus  strict,  *'not  so  much  on  account  of  hardship  in  the 
particular  case,  as  for  the  sake  of  preventing  what  might^ither- 
wise  become  a  public  xaischief ":  Leviii  y.J.A^4  £dw.  Ch. 
599.  ''No  single  circumstance  has  done  more  to  debase  the 
practice  ef  the  law  in  the  pc^ular  estimation,  and  even  to 
lower  the  lofty  standard  of  professional  ethics  and  salf-respeet 
among  members  of  the  legal  profession  itself  in  large  portione 
of  our  country,  than  the  nature  of  the  transactions,  often  in 
the  highest  degree  ohampertoos,  between  attorney  and  oUent, 
which  are  permitted,  and  which  have  received  judicial  sanc- 
tion. It  sometimes  would  aeem,  that  the  fiduciary  rdation 
and  the  opportunity  for  undue  influence,  instead  of  being  tha 
grounds  for  invalidating  such  agreements,  are  practically  vs- 
garded  rather  as  their  excuse  and  justification  ":  S  Pomeroy's 
Squity  Jurisprudence,  sec  960,  note  L  Before  the  attoniey 
undertakes  the  business  of  the  client,  he  may  contract  with 
refiarenoe  to  his  servioes,  because  no  confidential  relation  then 
exists  and  the  parties  deal  with  each  other  at  arm's  length. 
The  same  is  true  in  regard  to  dealings  which  take  place  after 
the  relation  has  been  dissolred:  1  Story's  Bquity  Jurispm- 
dence,  ISth  ed.,  sees.  810-313.  But  the  law  watches  with  un- 
usual jealousy  over  all  transactions  between  the  parties,  which 
occur  while  the  relation  exists. 

In  the  case  at  bar,  it  does  not  appear  that  any  definite  con- 
tract in  regard  to  £oes  existed  between  ai^jiellant  and  appellee 
'**  prior  to  the  spring  of  1882.  But  inasmuch  as  he  nnde^ 
took  to  manage  her  legal  intei^sts  before  that  time,  tbwe  was 
an  implied  contraoti  created  by  operation  of  law,  which  en- 
titled him  to  receive  such  reasonable  compensation  as  his 
cervices  might  be  worth:  ^*  If  the  amount  of  compensation  be 
not  fixed  by  the  terms  of  the  contract,  by  which  an  attorney 
or  solicitor  was  employed,  he  would  be  entitled  to  be  paid 
such  re^nable  fees,  as  have  been  usually  paid  to  others  for 
similar  sendees'';  JUeaU  v. iS^aUee, 8  Pork  115;  29  Am.  Dea  349. 

The  question  then  arises,  what  was  a  reseonabk  compen- 
sation for  ttie  servioes  rendered  by  the  appeUee  to  the  appd- 
UaL    He  has  introduoed  no  independent  eviidence  npon  this 
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snbject.  His  onlj  wrtness  is  an  office  compatiioTi,  who  says, 
that,  in  his  opinion,  appellee's  legal  services  were  worth  $80 
per  day,  but  does  not  claim  to  have  fall  knowledge  of  the  serv* 
ices  rendered  in  the  matters  herein  inyolTed.  AppeHee  is 
vnable  to  state,  ezeept  approximately,  the  time  spent  by  him 
HI  attending  to  appellant's  matters,  bnt  he  sayst  ^  I  beHere 
that  in  the  whole  matters  •  •  •  •  I  spent  at  least  forty  days."* 
Forty  days'  services  at  930  per  day  would  be  91,200. 

We  do  not  think,  however,  that  the  proof  establishes  91,200 
as  tiie  value  of  the  services.  Mr.  W.  L  Culver  swears,  that 
the  eustomary  and  usual  charge  for  all  the  work  done  by  ap* 
pellee  in  the  divorce,  attachment,  and  **  resulting  trust  **  cases 
would  be  9290  in  money.  Mr.  6.  F.  Richolson,  the  attorney 
fcr  P^tt,  swore  that  appellee's  services  in  the  chancery,  or 
**  trust,''  suit  in  regard  to  the  land  were  reasonably  worth, 
from  9o00  to  9350,  and  he  made  the  following  statement:  ^  If 
the  fee  was  contingent  upon  success,  I  think  he  would  be 
justified  in  charging  somewhat  more;  I  hardly  think  double 
that,  because  I  think  the  success  was  so  reasonably  assured 
there  was  not  very  much  doubt." 

What  was  the  value  of  the  lots,  of  which  appellee  was  to  have 
one-half  f  In  the  affidavit  f  ^ed  by  appellant  in  the  divorce 
proceeding  on  March  6, 1882,  she  swore  that  she  had  been  **^ 
informed  that  the  lots  were  then  worth  98,000,  and  were  en- 
eumbered  for  9540  only.  This  affidavit  was  drawn  by^  appel- 
lee, and  ?ras  presented  to  the  oourt  upon  an  application  to  set 
aside  the  agreement  of  settlement  for  9500.  We  cannot  sup* 
pose,  that  the  value  of  the  lots  was  exaggerated,  in  order  to 
induce  the  court  to  believe  that  Pratt  was  not  too  poor  to  pay 
more  than  9600.  Taking  93,000  as  the  estimated  value  of 
the  lots  on  March  6, 1882,  then,  by  appellee's  agreement  for 
fees,  he  was  to  get  property  worth  91,500  less  9270  of  enoum* 
branee,  amounting  to  91,280.  This  amount  exceeded  the  resr 
eonable  eom{)ensation  to  which  appellee  would  have  been 
entitled  under  the  implied  oontract,  under  which  he  began 
his  services  for  appellee. 

We  have  recently  held  in  M<>rri$on  t.  Smithy  180  m.  804^ 
that  a  sale  by  a  client  to  an  attorney  will  be  sustained,  if  it 
is  fair  and  honest,  and  in  no  manner  tainted  with  fraud,  un« 
due  influence,  or  corruption,  and  that  the  law  does  not  go  so 
far  as  to  bold  such  a  side  voidable  at  the  election  of  the  cUentt 
In  that  ease  the  subject  matter  of  the  purchase  by  the  attoi^ 
ney  from  the  client  was  a  judgment  obtained  by  the  former 
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for  the  latter.  The  judgment  debtor  wm  insolvent  except  as 
to  his  ownership  of  an  undivided  interest  in  land,  which  was 
subject  to  a  life  estate.  The  doctrine  of  that  case  is  the  law 
of  this  court  as  applied  to  such  a  purchase  by  an  attorney 
from  a  client  as  is  there  described.  The  litigation  had  reaohed 
the  point  where  judgment  had  been  obtained;  the  judgment 
was  a  lien  upon  a  reversionary  interest  in  land;  its  value 
oould  therefore  be  easily  ascertained  by  ascertaining  the  value 
of  the  interest  in  the  land  subject  to  the  life  estate.  But 
there  is  a  manifest  distinction  between  a  purchase  by  an  at- 
torney from  a  client  and  a  contract,  made  during  the  pendency 
of  a  litigation,  for  the  conveyance  or  transfer  by  the  client  to 
the  attorney  of  a  part  of  the  property  involved  in  the  litiga- 
tion as  a  compensation  for  his  legal  services  therein.  Where 
a  purchase  is  proposed  the  seller  is  always,  to  a  certain  ex* 
tent,  '^  put  on  his  guard.  He  knows  that  it  is  for  the  inter- 
est of  the  buyer  to  get  the  property  as  cheaply  as  possible. 
He  has  every  motive  to  inquire  into  and  learn  the  value  of 
the  thing  to  be  sold.  But  in  the  case  of  the  contract  above 
indicated  the  client  is  at  a  great  disadvantage.  The  value  of 
the  property  in  litigation  depends  upon  the  result  of  the  liti- 
gation, and,  being  unable  to  understand  the  legal  aspects  of 
the  case,  he  is  unable  to  foresee  what  such  result  will  be. 
He  must  rely,  not  upon  his  own  judgment,  but  upon  the 
judgment  and  statements  of  his  attorney.  Moreover  he  is 
unable  to  judge  as  to  the  value  of  his  attorney's  servioeSi  be- 
cause he  cannot  know  what  legal  steps  are  necessary  to  be 
taken  in  the  conduct  of  the  case.  The  advantage  is  ovpn 
whelmingly  on  the  side  of  the  attorney  where  such  a  oontraet 
is  made.  Whatever  may  be  the  rule  as  to  a  purchase  by  an 
attorney  from  a  client  we  think  that  where  the  title  to  prop- 
erty is  so  involved  in  litigation  that  the  value  of  the  property 
depends  upon  the  decision  as  to  such  title  a  contract  made 
during  the  pendency  of  the  Htigation  to  compensate  the  at- 
torney for  his  legal  services  with  a  part  of  the  property  in- 
volved therein  should  be  held  to  be  voidable  at  the  election 
of  the  client,  irrespective  of  the  fairness  or  unfairness  of  the 
contract,  provided  such  election  is  exercised  within  a  reason- 
able time.  Such  a  rule  as  this  is  demanded  by  publio 
policy,  and  in  the  interests  of  a  wholesome  administration 
of  justice.  The  distinction  here  noted  is  pointed  out  in 
Berrien  v.  McLane^  1  Hoflf.  Ch.  421,  where  it  is  said:  ''A 
voluntary  gift  made  while  the  connection  of  attorney  and 
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client  tuLBists  is  absolntely  void,  and  the  property  transferred 
by  it  can  only  be  held  as  aecarity  for  those  charges  which  the 
attorney  can  legally  make.  Next»  •  •  •  .  a  transfer  of  prop- 
erty made  upon  an  ostensibly  valuable  consideration,  such  af 
a  lease  or  sale,  is  presumptiyely  Toid;  the  client  has  the  ad- 
vantage of  driving  the  attorney  to  produce  evidence  to  prove 
its  fairness,  and  to  show  that  the  price  or  terms  were  as  bene- 
ficial as  could  have  been  obtained  from  a  '**  stranger.  And 
lastly,  •  •  «  •  a  transfer  of  a  part  of  the  property  actually  in 
litigation,  or  a  contract  to  transfer  a  part,  is  •  •  •  •  void; 
illegal  •  •  .  •  because  of  the  existing  relation  of  the  parties; 
•  •  •  .  such  a  contract  will  not  be  enforced  on  the  application 
of  the  attorney,  and^  if  the  client  applies,  will  be  canceled  oo 
equitable  terms. 

The  above  passage  from  the  Berrien  case  Is  quoted  for  the 
purpose  of  showing,  that  a  distinction  is  recognised  between 
a  side  and  a  transfer  of  a  part  of  the  property  in  litigation  in 
payment  of  fees,  or  a  contract  to  transfer  the  same,  but  we 
do  not  go  so  far  as  to  hold  with  the  learned  vice-chancellor 
in  that  case,  that  such  a  contract  or  transfer  is  absolutely 
void,  but  that  it  is  voidable  at  the  option  of  the  client  The 
view  here  expressed  is  supported  by  the  following  authorities: 
Sogers  v.  Marshall^  S  MoCrary,  76,  and  note  to  first  opinion 
and  casee  cited  in  note;  4  Kent's  Commentaries,  12th  ed.,  p. 
449,  note  b;  WaUis  v.  LoubcU,  2  Denio,  607;  Lecait  v.  SaUee^ 
8  Port  115;  29  Am.  Dec.  249;  Pearson  v.  Benson,  28  Beav. 
608;  Newman  v.  Payne^  2  Yes.  Jr.  199;  Wood  v.  Downes^  18 
Vee.  Jr.  120;  Letris  v.  J.  A^  4  Edw.  Ch.  699;  Starr  v.  Vander- 
keydenj  9  Johns.  253;  6  Am.  Bep.  276;  Fesi  v.  Raymond^  21 
Ind.  805;  Simpson  v.  Lamb^  40  Bug.  L.  A  Bq.  59;  Hall  v. 
HaUett,  1  Cox,  184;  Hawley  v.  Cramer^  4  Cow.  717;  Weeks 
on  Attorneys  at  Law,  2d  ed.,  seo.  278;  Armstrong  y.  Huston^S 
Ohio,  652;  Oray  v.  Emmons^  7  Mich.  688;  Merritt  v.  Lambert^ 
10  Paige,  852;  BoUon  v.  Daily,  48  Iowa,  848;  1  Perry  on 
Trusts,  8d  ed.,  sec.  202. 

But  even  if  the  rule,  which  applies  to  a  purchase  by  an  at- 
torney from  his  client,  should  be  held  to  be  applicable  in  the 
preeent  case,  the  contract  and  the  deed  made  in  pursuance 
thereof  must  be  subjected  to  a  rigid  test  In  case  of  such  a 
purchase,  the  transaction  is  presumptively  fraudulent,  and 
the  burden  is  on  the  attorney  to  show  *'  fairness,  adequacy, 
and  equity'':  Lewis  v.  /•  A.^  4  Bdw.  Cb.  699.  He  must 
lemove  the  presumption  against  the  validity  of  the  transao- 
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tion  ^'by  showing  afBrmati rely  the  most  perfect  good  fidth, 
the  absence  of  undue  ^^'^  influence^  a  fair  price,  knowledge, 
intention  and  freedom  of  action  by  the  client,  and  also  that 
he  gave  his  client  full  information  and  disinterested  adYica": 
9  Pomeroy's  Equity  Jurisprudence,  sec.  960. 

In  order  to  sustain  the  deed  made  to  appellee  on  January 
17,  1884,  it  must  appear  that  the  consideration  received  by 
appellant  was  *'  adequate,"  and  that  the  appellee  paid  **  a  fair 
price."  This  involves  the  determination  of  the  qoeatioa 
whether  the  services  rendered  to  the  appellant  were  worth 
what  the  property  was  worth  on  the  day  of  the  delivery  of  the 
deed*  Counsel  on  both  sides  have  presented  this  as  one  of 
the  material  issues  in  the  case,  and  have  introduced  testimony 
to  show  the  value  of  the  lots  in  January,  1884.  Of  appellant's 
witnesses  three  swore  that  the  lots  were  then  worth  $3,200; 
two,  that  they  were  worth  14,000;  and  two,  that  they  were 
worth  14,800.  Of  appellee's  witnesses  two  placed  the  value 
of  the  lots  at  that  time  at  about  1900,  one  at  from  $1,000  to 
$1,400,  one  at  $1,200,  and  one  at  from  $1,950  to  $2,400. 

It  is  claimed  by  counsel  for  appellee,  that  the  valuations  of 
his  witnesses  are  based  upon  actual  sales,  while  the  valua* 
tions  proven  by  appellant  are  matters  of  opinion  formed  from 
a  general  knowledge  of  values.  It  has  been  well  said,  that 
^  there  is  no  more  important  factor  in  determining  the  value 
of  particular  property  than  the  sales  of  similar  property  in 
the  same  neighborhood  at  about  the  time  in  question":  Lewis 
on  Eminent  Domain,  sec.  448.  We  have  held,  that  **  actual 
sales  of  property,  in  the  vicinity  and  near  the  time,  are  com- 
petent evidence,  as  far  as  they  go":  CvlberUw^tic.  iVoeiiioa 
Co*  V.  City  of  Chicago^  111  Dl.  661.  But,  while  such  sales 
may  be  the  most  satisfactory  evidence  of  value,  yet  they  are 
only  one  of  the  modes  of  proving  value,  and  not  the  only 
mode:  8i.  LouU  «tc.  R.  R.  Co.  r.  fToIbr,  82  IlL  208.  It  is  true 
that  the  witnesses  of  appellant  do  not  testity  to  actual  knowl- 
edge of  sales,  made  in  the  neighborhood  where  these  lots  are 
located  in  the  year  1884,  or  about  that  time,  and  that  some 
of  the  witnesses  of  appellee  do  refer  to  sales.  Purchases 
made  in  **^  1879  are  not  an  exact  criterion  of  values  in  1884. 
Nor  are  forced  sales  under  trust  deeds  and  forecloenre  dsb 
orees  always  a  correct  indication  of  value.  After  making 
allowance  for  the  difference  thus  indicated  between  the  testi- 
mony  produced  by  appellee  and  that  produced  by  appellant 
we  are  unable  to  reach  the  conclusion,  that  the  value  of  the 


Oci  1882.]  Elsors  v.  Johubon.  4M 

nrviee0  rendered  to  the  appellani  was  equal  to  fb«  Taloo  af 
the  lots  conyejed  to  appellee  in  Janoarj,  1884. 

We  eannai  aajTi  howeyer,  after  a  earefnl  reriew  of  the  eH* 
denoe,  that  the  contract  for  compeneatton  and  the  deed  made 
in  pursaance  thereof  are  liable  to  any  ether  objeetione  than 
these  two:  1.  Thej  were  executed  during  the  ezittetice  at 
the  relation  of  attorney  and  client;  2.  They  secured  a  larger 
compensation  for  legal  services  than  those  serrices  were  really 
worth.  We  see  no  evidence  of  any  andne  inflaence  exercised 
by  the  appellee  over  the  appellant,  except  perhaps  in  the 
matter  of  obtaining  from  her  a  renewal  of  the  contract.  In 
the  fall  of  1882  appellee  seemed  to  fear  that  appellant  would 
make  a  settlement  with  Pratt  without  consnlting  him  or  npon 
a  basis  not  approved  by  him;  and  on  November  24,  1882,  he 
wrote  her  a  letter  in  which,  after  referring  to  her  previously 
expressed  desire  that  he  shoald  conduct  her  boeinees  ^^upon 
a  contingent  fee  of  fifty  per  cent  of  the  amount  recovered,''  he 
said:  ^  A  definite  understanding  is  therefore  necessary  before 
any  further  action  is  taken.''  He  says  that  after  this  date 
she  renewed  the  contract  for  one-half  of  what  should  be  re- 
covered; and  -thereafter,  in  March,  1883«  as  the  record  shows, 
he  amended  the  bill  by  praying  that  Pratt  be  declared  a  trus* 
tee,  ete.  It  was  said  in  Bolton  v.  Daily,  48  Iowa,  848:  *"  We 
think  that  where  an  attorney  sets  up  an  express  agrsement  to 
pay  more  than  an  ordinary  fee  exacted  of  a  client  when  the 
work  was  two-thirds  done,  under  a  threat  of  withdrawing 
from  the  case  if  the  agreement  was  not  made,  nothing  but  the 
best  of  reasons  would  be  sufficient  to  uphold  the  agreement." 
Here,  however,  the  implied  threat  to  take  no  further  actioB 
without  a  definite  ***  understonding  had  reference  to  re* 
afllrmiog  a  contract  already  made  rather  than  to  the  making 
of  a  contract  for  the  first  time.  Appellee  had  perhaps  good 
reasons  for  asking  for  a  definite  understonding.  The  appel* 
lant  had  thrown  out  intimations  of  a  settlement  of  her  litiga- 
tion. She  had  shown  herself  to  be  changeable  in  her  humor, 
and  had  already  employed  two  attorneys  besides  apjMllee  in 
her  lawsuits.  She  had  repudiated  the  agreement  of  settle- 
ment entered  into  with  her  second  husband.  She  had  made 
eome  incorrect  stetemento  to  her  counsel;  for  example,  she 
had  charged  that  the  note  to  Bimers  and  the  trust  deed  to 
Thomtcm  had  been  obtoined  by  fraud,  when  the  evidence 
orerwhelmingly  established  the  foot  that  those  secuiitiea  rq^ 
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resented  a  Kona  fid$  loan,  and  that  she  herself  had  Tolnntarilj 
united  in  the  exeoution  of  the  trust  deed. 

Aside  from  the  haste  with  whieh  appellee  seenred  Ua  deed 
on  January  17^  1884,  we  are  satisfied  that  the  action  of  appel- 
lant in  the  execution  of  that  deed  was  free  and  Tolnntary. 
She  admits  that  she  was  pleased  with  the  result  reached  in 
getting  a  decree  for  the  lots.  The  proof  does  not  sustain  her 
in  the  claim  which  she  now  makes,  that  she  thought  she  was 
conveying  to  appellee  an  undiTided  one-half  of  the  lots,  so 
that  as  cotenant  she  would  hare  the  benefit  of  his  services  in 
the  future  management  of  the  property.  On  the  contrary,  the 
proof  shows  that  the  deed  was  fully  explained  to  her,  and 
that  she  well  understood  it  to  be  a  conveyance  of  the  west 
half  of  the  lots,  and  that  she  chose  the  east  half  in  pre&ranoe 
to  the  west  half  upon  being  given  her  choice. 

We  think  the  proof  also  shows  that  appellant  was  fully  ad- 
vised of  all  the  steps  taken  in  the  suik  She  was  acquainted 
with  the  value  of  the  lots,  and  received  information  in  relation 
thereto  from  the  beginning  of  her  troubles,  having  aooepted  a 
trust  deed  thereon  in  1879,  and  having  executed  a  trust  deed 
thereon  in  1880.  In  1882  she  had  made  an  affidavit  as  to 
the  value  of  the  lots.  Afterwards  she  is  shown  to  have  talked 
with  a  number  of  persons  in  regard  to  the  future  outcome  of 
^^^  the  property.  She  was  a  shrewd,  capable  business  woman; 
had  been  engaged  in  business  before  she  married  Pratt;  and 
though  without  much  ready  money,  owned  a  house  and  two 
lots  in  a  suburb  called  Melrose. 

If  appellant  had  filed  her  bill  within  a  reasonable  time,  we 
are  of  the  opinion  that  she  would  have  been  entitled  to  have 
the  deed  to  appellee  set  aside,  either  upon  the  ground  that 
both  the  deed  and  the  contract  which  preceded  it  ^ere  ob- 
tained from  her  while  the  relation  of  client  and  attorney  ex- 
isted between  herself  and  appellee,  or  upon  the  ground  that 
the  property,  agreed  to  be  given  and  subsequently  conveyed 
to  appellee  as  compensation  for  his  legal  services,  was  worth 
more  than  the  reasonable  and  customary  value  of  those  ser?- 
ices.  But  inasmuch  as  the  contract,  which  appellee  could 
not  have  enforced,  was  fully  completed  and  executed  by  the 
conveyance  to  him  of  one-half  the  property,  the  questioo 
arises  whether  or  not  appellant  has  been  guilty  of  laches  in 
not  sooner  filing  her  bill  to  have  the  deed  set  aside.  From 
January,  1884,  when  the  deed  was  made,  to  December,  1890^ 
when  the  present  bill  was  filed,  a  period  ik  almost  seven  yean 
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elapsed.  In  connection  with  the  question  of  laches  it  is  a  fair 
subject  of  inquiry^  under  the  facts  of  this  case,  whether  the 
conduct  of  the  appellant  does  not  show  acquiescence,  if  not 
confirmation^  on  her  part. 

Where  bills  are  filed  to  set  aside  contracts  or  deeds  between 
parties  standing  in  a  confidential  relation  to  each  othery  the 
defense  of  laches  is  not  usually  regarded  with  favor.  It  hat 
been  said  that  '^  length  of  time  weighs  less  in  such  a  case  than 
in  any  other/'  and  that  it  is  '^  extremely  di£Scult  for  a  confi* 
dential  agent  to  set  up  an  available  defense  grounded  on  the 
laches  of  his  employer*' :  Wood  v.  Downe$,  18  Ves.  Jr.  180| 
note  1.  But  even  in  cases  where  it  has  been  held,  that  such 
contracts  and  sales,  without  reference  to  their  fairness  or  hon* 
esty,  will  be  set  aside  upon  the  application  of  the  party  in 
interest,  it  has  at  the  same  time  been  held,  that  such  applica- 
tion ^^^  must  be  made  within  a  reasonable  time  to  be  judged 
of  by  the  court  under  all  the  circumstances  of  the  case:  Havh 
ley  V.  Cramer^  4  Cow.  717;  Smith  v.  Thompson^  7  B.  Mon.  810; 
Fox  V.  Mackreathf  1  Lead.  Gas.  Eq.,  pt  1;  White  and  Tudory 
4th  Am.  ed.,  p.  188,  sec.  116  and  page  257;  MeCormaeh  v.  '^ 
MaHfij  5  Blackf.  609;  WUliam$  v.  Reed,  8  Mason,  405.  What 
is  a  reasonable  time  cannot  well  be  defined,  but  must  be  left, 
in  large  measure,  to  the  determination  of  the  court  in  view  of 
the  facts  presented.  Equity  does  not  always  follow  the  period 
of  limitation  fixed  by  statute  and  enforced  in  courts  of  law. 
Parties  will  be  required  to  assert  their  rights  within  a  shorter 
time  in  states  where  the  values  of  real  estate  increase  rapidly, 
and  greater  temptations  are  thereby  afforded  for  speculative 
litigation:  Burr  v.  Borden^  61  111.  889.  But  the  party,  who  is 
entitied  to  set  the  transaction  aside,  cannot  be  charged  with 
delay,  or  with  acquiescence,  or  confirmation,  unless  there  haa 
been  ftdl  knowledge  of  all  the  facts,  and  perfect  freedom  of 
acti(ni.  Acta  which  might  appear  to  be  acts  of  acquiescence 
will  not  be  held  to  be  such,  if  the  client  or  eeeiui  qiie  trust  is 
ignorant  of  the  circumstances,  or  under  the  control  of  the 
original  influence,  or  otherwise  so  situated  as  not  to  be  free  to 
enforce  his  rights:  Sogere  v.  MarekaUf  8  McCrary,  76;  HawUy^ 
V.  Cramer^  4  Cow.  717.  Confirmation  may  be  evidenced  by 
long  acquiescence,  '^  as  by  standing  by  and  allowing  the  pur> 
chaser  to  lay  out  money  in  the  firm  belief  that  his  title  would 
not  be  contested '' :  Peareon  v.  Benson,  28  Beav.  698. 

Let  us  see  how  the  appellant  stood  relative  to  the  two  objec- 
tions, heretofore  pointed  out,  on  January  17,  1884,  and  for 
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nearly  Mven  years  thereafter.  She  mast  be  held  to  have 
known  that  the  property  which  she  conyeyed  to  appellee  wai 
worth  more  than  his  services.  She  alleii^es  in  her  bill  in  this 
case,  that  she  agreed  to  pay  him  $400,  and,  while  that 
allegation  is  not  sustained  by  the  proof,  she  must  be  held 
to  be  boand  by  it.  In  her  testimony,  after  atating  that 
appellee  ^'  introduced  the  subject  of  his  fees  after  Pratt's 
arrest,  she  says:  ''I  asked  him  •  •  •  •  what  woald  be  his 
fees  for  attending  to  all   my  business  and  making  OTery- 

thing  perfectly  clear  and  straight  for  me He  said 

there  was  a  great  deal  of  work  about  the  case  and  would 
probably  be  a  great  deal  more,  and  he  would  have  to  have 
1400."    She  swears  that  she  thus  knew  the  value  of  his  serr- 
ices  as  fixed  by  himself.    On  January  17,  1884,  with  knowl- 
edge, according  to  her  own  evidence,  that  his  services  were 
estimated  by  himself  to  be  worth  only  $400,  she  conveyed  to 
him  one-half  of  property  which  she  had  sworn  to  be  worth 
$8,000  in  March,  1882,  and  which  was  of  greater  value  in  1884. 
With  admitted  knowledge  as  to  the  disparity  between  the 
value  of  the  land  and  the  value  of  the  services,  she  permitted 
the  appellee  to  deal  with  the  west  half  of  the  land  as  his  own, 
and  recognized  him  as  the  owner  thereof,  for  six  years  and 
eleven  months,  without  giving  any  intimation  that  she  in- 
tended to  disturb  his  title.    In  December,  1884,  he  paid  off 
one-half  of  the  encumbrance  held  by  Bimers,  and  she  not 
only  permitted  him  thus  to  spend  his  own  money  on  the 
property,  but  furnished  him  with  the  money  to  pay  off  the 
other  half  of  the  encumbrance  for  herself.    From  June  dO, 
1884,  down  to  the  time  of  filing  the  present  bill,  she  paid  taxes 
on  the  east  half  of  the  property,  and  suffered  him  to  pay  taxes 
on  the  west  half,  sometimes  taking  the  money  over  to  tiie 
treasurer's  office  for  him,  and  paying  his  taxes  for  him  on 
the  west  half.     A  little  more  than  a  month  before  filing  the 
bill  she  paid  $83.36  for  an  outstanding  tax  title  against  the 
east  half,  and  he  at  the  same  time  with  her  consent  paid  the 
same  amount  for  a  tax  deed  to  himself  of  the  same  outstand- 
ing title  against  the  west  half.    In  1888  and  1889  she  made 
efforts  not  only  to  sell  her  own  lots  in  the  east  half,  but  also 
to  sell  for  him  the  lots  in  the  west  half  which  she  had  con- 
veyed to  him.     She  went  out  to  the  property  in  1885,  and  em- 
ployed a  man  to  plant  trees  for  her  on  the  east  half,  telling 
him  that  appellee  owned  ^^^  the  west  half.    In  1886  she  had 
some  negotiations  with  one  Whittemore  about  selling  one  d 
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h»  lote  in  the  Mit  ImI/  to  him,  and  ^»ln  ef  JobntM  m  Am 
owDCT  ot  fhe  west  half  b j  deed  from  hereelf  fast  B&rwiom,  At 
another  time  she  was  present  when  appellee  offered  to  mU 
}iiB  lots  in  the  west  half  for  976  a  lot,  and  talked  to  the  seme 
party  about  baying  her  own  lots  in  the  east  halt  In  1887 
ehe  ooenpied  a  part  of  the  office  of  a  real  estate  agent  named 
Hopson,  and  proposed  to  him  that  he  should  sell  her  lots,  re- 
ferring to  appellee  as  the  owner  of  the  adjoining  lota,  and  as 
being  willing  to  sell  them. 

The  eyidence  shows  that  between  Jannarj,  1884,  and  Deeem* 
her,  1890,  a  belt  line  railroad  was  built  to  the  west  of  these 
lots,  and  the  Wisconsin  Railroad  Company  laid  its  tracks  in 
the  neighborhood^  and  certain  locomotiTe  works  were  located 
ia  thai  Tieinitj.  On  account  of  these  improfements  the  lots, 
which  had  been  bought  for  9600  in  1879,  had  become  worth 
916,000  in  1890. 

It  appears  from  the  evidence  Chat  the  defendant  went  into 
the  office  of  the  appellee  as  a  typewriter  in  1888,  and  did  the 
bosinefla  ^  a  typewriter  for  sereral  years.  The  appellee  and 
two  other  attorneys  had  each  a  priyate  room,  and  a  large  re* 
ception  or  waiting  room.  The  appellant  was  permitted  to  use 
a  typewriter  belonging  to  appellee,  occupying  the  reception- 
room  for  that  purpose.  She  was  allowed  the  use  of  the  room 
and  of  the  typewriter  without  charge,  and,  in  consideration 
thereof,  she  did  for  appellee  such  typewriting  as  he  required. 
We  cannot  see  that  the  appellee  owed  her  anything  tat  work 
done  under  this  arrangement  While  she  was  in  his  office 
she  seems  to  have  done  a  profitable  business  as  a  tjrpewriter 
for  outside  parties.  When  she  procured  a  typewriter  of  her 
own  and  took  another  office  in  the  same  building,  he  paid  her 
for  ttio  services  which  she  rendered. 

Upon  the  grounds  of  laches  and  acquiescence  we  think  that 
the  court  below  properly  dismissed  the  bilL 

The  decree  of  the  superior  court  of  Cook  county  is  affirmed. 


Li  flM  QttM  of  ^torr  T.  AA;  143  m.  006,  It  appeand  tut  a  J.  HnU  died 
Fabfuary  12;  1889.  poeioaiad  of  a  TalnaUa  aafcata^  both  foal  and  panooal, 
iaaviog  as  hia  awriTing  bainai  law  tiz  ae^awi,  two  niaoa^  tha  daagfater 
af  a  daeeaw^d  nieoe^  and  fiva  obildreB  of  a  daoeaaad  naphaw.  fiva  of  aaab 
bain  baing  miBon,  and  ihasa  baiia  at  law  ware  tba  appaUaai  in  tha  preaeal 
OKM.  HaU  by  bia  bat  will  baqaaatbad  tba  wbola  ol  bia  artafta  to  ana  Halfli 
Cblrar,  bia  oouaiiiv  tharain  daaignating  ber  as  axsoniruK.  At  tha  tima  ol  tha 
admiHiaa  of  tba  will  to  probate  tba  adult  appallaaa  alaetad  to  aontsal  tha 
wiU,  and  aaenrad  tba  aenrioas  of  A.  C  Story,  tba  appaUant^  aa  tbair  attov* 
a«y.    Far  about  two  moatha  tbaiaaftar  Stoiy  darotad  a  amiaidarahla  portiaB 
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olhbiiiMto  |]i«  bmIIm  «oifeB6otod  with  tiM  MteH  aMnblBg  Mtliorilin 
and  performing  Tarions  other  eerTioce.  In  the  meaa  tfaM  wrwel  offm  ef 
•ompromiae  wnt  mede,  end  at  leel  an  offur  e(  f212(BOO  wae  eoeepted  hf  tte 
heire  in  fall  Mttlement^  bat  MTerml  of  saeh  heire  being  minori,  ehanoery  ps<e> 
oeedingt  were  instituted  in  order  to  render  the  eompromiie  effeotiTO.  Upes 
the  termination  of  theee  proceedingi^  Story  by  leave  of  eoart  filed  an  int■^ 
Toning  petition«  based  on  a  oUim  thai  he  entered  faito  an  agreement  with 
laeh  heirs,  whereby  they  agreed  that  he  was  to  reoeiTO  *'an  heir's  shaven* 
or  "  one-tenth**  of  whatoTer  might  be  reoovered  as  the  price  of  his  legal  serr^ 
ices;  that  nnder  snch  agreement  he  ia  entitled  to  $21,260,  and  that  the 
agreement  operates  as  an  equitable  assignment  of  snch  sum.  The  heirs 
denied  entering  into  any  snch  agreement^  and  alleged  that  they  only  agreed 
to  pay  appellant  a  reasonable  oompensation  for  hia  servioesi  The  ooart  bo- 
low  fonnd  the  faots  in  favor  of  the  contention  of  the  heirst  and  rendered  a 
decree  dismissing  the  intervening  petition  on  the  ground  that  a  eoart  of 
equity  had  no  Jnrisdiction.  The  plaintiff  appealed,  and  the  snpreme  eoart 
In  passing  upon  the  qnestiona  presented  and  affirming  the  Judgment  of  the 
lower  court,  aaidi 

**  The  evidence  seoma  to  show  that  it  was  the  understanding  ef  the  partln 
that  the  reasonable  oompensation  to  appellant^  except  such  reasonable  adp 
vances  as  might  be  made  pending  litigation,  should  be  paid  out  of  the  pnn 
oeeds  of  ^he  proposed  litigation.  It  la  urged  by  appellant  that  It  ia  not 
essential  that  a  specific  sum  or  fixed  proportion  of  the  proceeds  should  be 
agreed  upon  in  order  to  oonstitnte  a  valid  equitable  assignment^  but  that  it 
is  sufficient  for  that  purpose  if,  by  the  agreementi  the  reasonable  oompensa- 
tion did  not  depend  upon  the  mere  personal  responsibility  of  the  hein^  bat 
was  to  come  out  of  the  proceeds.  An  equitable  assignment  Is  sueh  an  as> 
eignment  as  gives  the  assignee  a  title  which,  though  not  cognisable  at  law» 
equity  will  recognise  and  proteott  Abbott's  Law  Diet;  6  Anu  dt  Bug.  Enoy. 
of  Law,  656.  It  Is  not  perceived  how  there  oan  be  an  appropriation  of  a 
part  of  a  fund,  and  a  transfer  of  title  thereto^  when  there  is  no  ascertainment 
of  the  part  or  proportion  in  respect  to  which  the  agreement  la  to  operate  as 
an  appropriation  and  transfer,  in  equity,  of  title.  It  would  seem  that  such 
a  supposed  assignment  would  necessarily  bo  Tmd  for  uncertainty,  for  tiieio 
must  be  an  actual  appropriation  of  the  fund,  or  of  some  designated  part^ 
proportion,  or  per  cent  of  it.  Appellant  wholly  ignores  the  distinetioa, 
which  is  clearly  pointed  out  in  Wyman  r.  Snyder,  112  IlL  99,  and  also  In 
Triii  V.  Chad,  21  Wall  441,  between  an  actual  assignment  of  a  part  of  a 
debt  or  claim  or  fund,  and  a  mere  promise  or  agreement  to  pay  a  part  of 
snch  debt  or  claim  when  colleoted  or  recorered,  or  pay  out  of  snch  fund. 
Here  the  agreement  that  the  oompensation  of  appellant  should  come  oat  of 
the  proceeds  of  the  proposed  litigation  was  simply  a  promise  by  the  heirs 
that  they  would  pay  such  compensation  out  of  such  proceeds,  and  depended 
for  its  performance  upon  the  mere  personal  responsibility  of  such  heirs. 

"  Some  of  the  authorities  which  appellant  cites  in  connection  with  the  par- 
ticular claim  now  under  consideration,  we  do  not  consider  here  applioahlSi 
They  might  be  in  point  if  the  |212,600  was  a  fund  which  was  In  ehaige  of 
the  chancery  aoorl^  and  which  said  court  was  administering  apon.  fiat 
such  was  not  iMra  tkt  ease.  Here  the  minor  heirs  were  unable  to  bind  theoH 
selves  by  the  oompromise  that  had  been  made,  and  In  the  prineipal  aoit  the 
ebancery  court  merely  approved  of  the  compromise^  and  made  provision  for 
oarrying  the  same  into  effect  by  the  payjnent  of  the  $212,600  to  the  heirs 
and  the  guardians  of  such  of  them  as  were,  minora,  and  the  exeootlon  of 
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and  proper  rM«ipli^  nUtrnm^  mad  dladiugMi  The  |B1,S0 
bfOQght  into  aonrt  merely  bj  agreement  of  perlle%  and  with  the  ezprai 
•tipnlation,  made  in  open  eonrt  and  entered  of  reeord*  '  that  all  legal  and 
oqaitabU  righti»  an  between  the  oomplainanta  and  the  eaid  Stoiy^  Inelnding 
the  right  to  qoeation  the  Jnriidiotion  of  the  eonrti  are  reaer?ed  for  fntnre 
determiAation,  with  a  reeervation  to  the  oomplalnantiy  eererally  and  vo- 
•peetiTely,  and  to  eaid  Story,  of  all  legal  and  equitable  righte  to  the  eam% 
in  all  reepeote  ae  if  a  depoait  in  oonrt  of  moneya  had  not  been  provided  for 
ae  aforeeaid.' 

"The  oaae^  then,  stande  upon  thia  footing:  Appelleea  promiied  to  pay  ap- 
pellant a  reasonable  compenaation  for  hia  eeryioei,  and  promiaed  to  pay  it 
ont  of  the  proceeds  of  the  contemplated  litigation.  The  question.  What  ia  a 
reasonable  eompensationf  ia  purely  a  question  of  faot,  open  whioh  appelleea 
have  a  constitutional  right  to  take  the  verdict  of  a  Jury;  and  the  only  remedy 
ia  an  action  at  law  for  a  breach  of  the  promiae  to  pay:  Wrighi  t.  SlUaofS  1 
WalL  16;  TnU  T.  ChUi,  21  Wall.  411. 

"It  is^  perhaps,  hardly  necessary  to  add  that  in  this  state,  and  In  the  ab* 
aence  of  an  ezprees  contract  out  of  which  an  equitable  aaaignment  arises^  an 
attorney  at  law  hka  no  lien  for  his  oompensation  upon  the  judgment  or  do* 
cree  rendered  in  a  suit  prosecuted  by  him,  or  upon  the  real  estate,  moneys, 
funds,  or  other  property  recovered  by  means  of  his  exertions  and  labors: 
Sum/pkreif  v.  Brownfng,  46  HI.  476;  95  Am.  Dec.  446;  Fors^the  t.  Beveridge^ 
02  m.  268;  4  Am.  Rep.  612;  La  Framboim  t.  Orow.  M  III  197;  NkhoU  t. 
PwO,  89  IlL  491." 

Attorkxt  aho  CLnirr— TKAvsAonoKs  BnTWUDf^  How  Rbgaiidbd.-. 
An  attorney  is  required  to  exercise  the  utmoet  good  faith  in  his  dealings 
with  his  client,  and  he  cannot  retain  an  advantage  over  his  client  which  his 
position  enabled  him  to  acquire:  Taiflor  v.  Barker,  80  S.  0.  238;  Cooper  v.  Lee, 
76  Tex.  114;  PoweU  v.  WiOameUe  Vallep  B.  B.  Co^  16  Or.  393;  Darlington'e 
Atate,  147  Pa.  St.  624;  80  Am.  St.  Rep.  776,  and  note  with  the  eases  col- 
locted. 

Attobhit  AiTD  CijmrT.-->TRAN8AonoH8  BsTwnir,  BuRDBH  OF  Pkoof  as 
TO  FAiKHiaB:  See  the  note  to  DarUngton'e  Beiaie,  80  Am.  St.  Rep.  785.  In 
dealinga  between  an  attorney  and  his  client,  the  burden  of  proving  their 
fairness  ia  upon  the  attorney:  ifbrrtfon  t.  SmUh,  130  SL  804;  FelUm  t.  Jm 
Breton,  92  OaL  457;  Bingham  t.  iialene,  15  Or.  208;  8  Am.  St.  Rep.  152; 
KMng  T.  8lmw,  33  GkL  425;  91  Am.  Dea  645,  and  note;  Miiee  t.  JBhaa,  1 
McOord  Oh.  524;  16  Am.  Dec  623. 

Attornbt  aND  CLnEMT.— Av  Agbxsicsiit  fOB  A  Labobb  OoMPBHsanoH 
than  that  originally  agreed  upon  ia  iuTalidx  LeeaU  t.  BoUm,  8  Port.  115;  29 
Am.  Dee.  249. 

AnosjrMT  Am  Ousirr.— OoHTBAon  Birwnir  entered  into  before  the 
relation  existed,  but  not  made  obligatory  until  after  the  eetabliahment  el 
anch  relation,  will  be  sustained  if  they  are  fair  and  the  eonsideratioa  amplet 
Bhgkam  t.  Bakne,  15  Or.  208;  8  Am.  St  Rep.  158. 

AnORKlT   Aim  CLIBHT— P0BCBA8B  BT  AtTOBNBT  Of  SVMBOT  MaTTIB 

09  LrnoATiOH.— The  law  will  not  permit  an  attorney  to  take  advantage  el 
hia  relaticna  with  his  client  to  make  a  eontraot  in  reference  to  the  property 
in  litigation  to  the  Utter'a  disadvantage:  Milm  t.  Bnrin,  1  MeOord'a  Oh.  524; 
16  Am.  Dee.  688;  BamAomT.  Bteeiion,  88  Me.  496;  OmminghamY.  Jonee,  87 
Kan.  477;  1  Am.  St.  Rep.  857,  and  note;  Hemrp  t.  Baknan^  85  Pa.  St  854| 
64  Am.  Dee.  708^  and  note^ 
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8m  AKkM  T.  JLMVb  1  WMh.  a5|  S6  Am.  8t  Etp.  <g7|  fiiiBBiihMl 
4$o,  Bif^OokT.  Claris 61  Ibx.  tt. 

Rial  Hbtati— BrnDSSOi  is  «o  ViLva— 4BfM«i0t  d  Mm  priM  paid  on 
nlas  of  other  land  in  tho  neighborhood  la  oompeient  an  an  inqoirj  aa  to  Mm 
Talne  of  landa  taken  for  railx^Mid  pupoaoa  when  tfaero  ia  a  afanifarily  hutwaau 
«ie  properlaeai  Laingr.  UniUi NmJmrmg  R.tLm.  Ob., M  V.  J. I* 87lt  *i 
Am.  8ti  Repw  662^  and  notaw 
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[lUluiimi^  0.) 

Statuti  ov  Fbaijimi.— Ah  Orai.  AppnovAL  bt  a  PBnroiPA&  d  n  ada  af 
Unda  made  by  an  agent  who  had  written  anthorily  to  make  the  aal^ 
bnt  on  difiarent  terms  than  those  npon  which  it  was  nada^  ia  nnaTsil- 
ingi  To  sell  upon  different  terms  req[airea  a  new  and  farther  anthority^ 
and  sQoh  anthority,  to  boTalid  nnder  the  atatnta  of  frand^  mnal 
itself  haTO  been  in  writings  ajgned  by  the  prinoipaL 

Ooldzier  and  Rodgen^  for  the  appellant. 

**  Bailet,  C.  J.  This  was  a  proceeding  by  petition,  nndar 
the  provisions  of  chapter  29  of  the  Bevised  Statutes,  entitled 
**  Contracts,"  to  compel  Gleorge  Manlore  and  Edwin  D.  Mee- 
singer,  the  executors  of  the  last  will  and  testament  of  Richard 
Manlove,  deceased,  to  execute  and  deliver  to  the  petitioner  a 
deed  conveying  to  him  certain  real  estate,  in  performance  of 
a  contract  for  such  conveyance  entered  into  by  Richard  Man- 
love,  in  his  lifetime.  The  contract  thus  sought  to  be  enforced 
purports  to  have  been  executed  by  Asa  W.  Clark  as  agent 
for  Richard  Dearlove  to  Anthony  Kozel,  and  appears  to  have 
been  assigned,  prior  to  the  filing  of  the  original  petition,  by 
Eocel  to  Frank  C.  Layer.  The  petition  was  accordingly  filed 
by  Layer,  but  the  contract  having  *^  been  subsequently  re- 
assigned by  him  to  Kozel,  the  latter  intervened  and,  by  leave 
of  the  court,  filed  his  supplemental  petition,  and  the  proceed- 
ing was  thereafter  prosecuted  in  his  name. 

It  appears  that  on  the  first  day  of  October,  1889,  Richard 
Dearlove  executed  an  instrument  in  writing,  in  which  he 
placed  certain  prices  on  each  of  forty  lots  in  Dearborn's  addi- 
tion, etc.,  in  Cook  county,  and  authorized  Asa  W.  Clark  to 
sell  said  lots  at  an  advance  of  not  less  than  sixteen  per  cent 
upon  the  prices  thus  fixed,  one-third  of  the  purchase  money 
to  be  paid  in  cash,  and  the  residue  on  or  before  the  expiration 
of  three  years,  with  six  per  cent  annual  interest,  ^*  unless  a 
less  amount  in  cash  or  more  favorable  terms  be  agreed  to  by 
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Mid  DnrloTd.''  On  the  ziineteenth  day  of  Jam,  189Q»  Olftrk 
ojcacalid  a  metnorandum  of  the  contract  in  questioni  by  whioh 
he  apeed  to  sell  and  convey  to  Koiel  a  portion  of  the  loti  al 
prices  and  upon  terms  which  are  conceded  to  have  been  moro 
favorable  to  the  pnrchaeer  than  those  fixed  by  the  written 
anthority  given  to  Clark  by  Dearlove.  The  evidence  tends  to 
ehow  that,  before  the  memorandum  of  the  contract  was  signed, 
Clark  communicated  the  proposed  terms  to  DearlovOi  who 
was  then  sick,  and  that  Dearlove  assented  to  them,  and 
orally  instructed  Clark  to  close  the  transaction  on  those  terms. 

The  petition  alleges  the  performance  by  the  petitioner  of  the 
oontraot  on  his  part,  that  is  to  say,  by  the  payment  of  the 
eash  required  to  be  paid  at  the  execution  of  the  contract^  and 
by  being  willing  and  ready  to  pay  to  the  executors  the  install* 
ment  payable  by  the  terms  of  the  contract  upon  the  execution 
of  the  conveyance,  and  to  secure  the  deferred  payments  in  the 
manner  in  the  contract  provided,  and  by  having  tendered  snoh 
performance  to  the  executors.  It  is  also  alleged  that  Dear* 
love,  by  his  will,  devised  the  lots  covered  by  the  contract  to 
George  M.  Dearlove,  who  was  also  one  of  his  heirs  at  law.  The 
petition  made  the  executors,  the  devisee  and  the  heirs  of 
Dearlove  parties  defendant,  and  prayed  for  a  decree  compel!* 
ing  the  executors  to  execute  to  the  petitioner  a  good  and  suf* 
ficient  warranty  **  deed  conveying  said  lots  to  the  petitioner^ 
upon  payment  by  him  of  the  amount  required  by  the  contract 
to  be  paid  upon  the  execution  of  the  conveyance,  and  upon 
execution  by  him  of  the  notes  and  mortgage  for  the  deferred 
payments  provided  for  by  the  contract. 

The  executors  answered  admitting  the  allegations  of  the 
petition,  and  alleging  that  the  interests  of  the  estate  of  the  tes- 
tator demand  that  the  purchase  of  the  premises  in  question 
should  be  completed  at  the  earliest  practicable  date,  and  they 
therefore  ask  that  the  prayer  of  the  petition  be  granted. 

The  devisee  and  certain  of  the  heirs  of  Dearlove  answered, 
denying  that  the  petitioner  has  any  interest,  either  legal  or 
equitable,  in  the  premises  in  the  petition  described,  or  that 
Dearlove,  ever,  by  bis  agent  duly  authorized  in  writing,  entered 
into  a  written  contract  for  the  conveyance  of  said  premises  to 
the  petitioner  upon  the  terms  in  the  petition  set  forth.  They 
also  denied  performance  by  the  petitioner  of  the  terms  of  the 
alleged  contract  as  alleged  in  the  petition. 

The  cause  being  heard  on  pleadings  and  proof,  a  decree  was 
entered  finding  that  the  petitioner  was  not  entitled  to  the  re- 
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Ilef  prayed  for  by  the  petitiim,  and  diamistiiif  tlia  petftioni  at 
iha  petitioner'a  ooBta,  for  want  of  equity.  To  lerone  tUf 
decree,  the  petitioner  now  brings  the  record  to  tUa  ooart  by 
writ  of  error. 

The  only  qneetion  presented  by  the  record  which  we  need 
consider  is,  whether  Clark  was  aathorized  to  sign  the  contract 
sought  to  be  enforced,  or  a  note  or  memorandnm  therec^  by 
any  written  instrument  signed  by  Dearlove,  as  reqoired  by  the 
second  section  of  the  statute  of  frauds.  That  he  had  conipo> 
tent  written  authority  to  sell  the  lots  in  queetion  at  certain 
specified  prices  and  upon  certain  prescribed  terms  ia  not  dis- 
puted. But  the  written  instrument  gave  liim  no  authority 
to  sell  at  lower  prices  or  upon  different  terms.  No  one,  w« 
presume,  would  claim  that,  if  he  had  undertaken  to  do  bo  with- 
out consulting  his  principal,  his  act  would  have  had  any  l^al 
**  validity,  or  have  been  enforceable  against  the  principal.  The 
agent  was  just  as  powerless  to  make  such  sale  as  he  would 
have  been  if  no  written  authority  had  existed.  To  sell  upon 
different  terms  required  a  new  and  further  authorityi  and  such 
new  authority,  to  be  valid  under  the  statute  of  frauds,  mast 
itself  have  been  in  writing  and  signed  by  the  principaL 

It  is  of  no  avail  to  show  that  the  modified  terms  were  com* 
municated  to  Dearlove  and  were  assented  to  by  him,  and  that 
he  directed  the  execution  of  the  contract  on  those  terms.  The 
authority  thus  given  to  the  agent  was  not  in  writing,  and  so 
was  not  a  compliance  with  the  requirements  of  the  statute. 
We  think  the  petition  was  properly  dismissed,  and  the  decree 
will  therefore  be  affirmed. 


AoiiroT  TO  SsLii  Lakd— AFPOZRTMBirr  BT  Pabol.— Under  tho  Alabama 
0tataie  of  franda,  no  legal  title  to  landa  will  paaa  by  a  oontraot  made  with  an 
•gent,  unleia  he  hae  written  authority;  Alabama  efe.  A.  J2.  Oft.  ▼.  Scmik  He 
Alabama  R.  R.  Co.,  Si  Ala.  670;  6  Am.  St  Rep.  401.  The  nme  mle  ii 
maintained  in  Toam  ▼•  PUne,  60  Mich.  3S6.  In  other  statea  an  agent  anthor- 
ised  by  parol  may  ezeonte  a  oontraot  for  the  sale  of  land:  Worrail  r.  1/iiea, 
S  N.  T.  229;  66  Am.  Deo.  830,  and  note;  Detpaieh  Line  t.  Bellamy  Mfg.  Co,, 
12  N.  H.  205;  37  Am.  1>ea  203.  The  etatute  of  franda  does  not  require  as 
anthority  to  sell  landa  to  be  in  writing:  Talbol  ▼.  Bawen,  1  A.  K.  Marsh 
436;  10  Am.  Deo.  747,  and  note;  Malone  v.  MeOuUough,  16  Col.  460;  Jnetmrn 
T.  Murray,  6  T.  &  Mon.  184;  17  Am.  Deo.  63^  and  extended  note.  An 
agent  may  sign  a  memorandnm  of  contract  in  the  name  of  the  principal,  to 
aa  to  comply  with  the  statute  of  franda,  though  not  anthoriaed  thereunto  in 
writings  Blaeknatt  t.  Pari§h,  6  Jones'  Eq.  70;  78  Am.  Dea  239,  and  notoj 
Omii$  T.  Blair,  26  Hiss.  809;  69  Am.  Deo.  267. 
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AbKOLD  t^.    BOUBNIQUI. 

(MA  lUONIBb  m.] 

Bsnmw  OoanAon^  AnaBowofM  OsBnticin.— H;  bj  Ite  ttrai  d  • 
boiUiBg  contnol^  it  is  providtd  tiiat  pa jBMat  ahaD  Iw  aaljr  spcB  lh» 
•ntifloate  €f  tiM  arohitMt^  taeh  oeriificato  la  aaottditka  pnoadaBt  t» 
pajmant^  and  no  aotum  oan  be  anatainad  npoii  tfaa  aantvael  ui  Mm  ab* 
aaooaal  aneh  oartifioato^  nnlaaa  it  baa  baan  damandad  Cron  tfaa  arahitaai 
and  ftandiileotly  withbaUL 

BuiLDoio  €k»TRAOT— Pbibihtatiov  ov  AmauTBut'g  CmaatuwATMf  Wbiv 
ExouBxn. — U,  by  tba  tanna  of  a  oontraet^  tba  boildara  wara  to  ba  paid 
an  tiia  praaentation  of  a  oaitifioato  dgnad  by  tha  arabitael»  and  aMb 
arehitect  adjuata  ibe  aeooant  betwaan  tba  partiaa  and  givea  tba  -boild- 
an  a  eartifieate  sbowing  tba  amonnt  found  dna  tbam,  wbieb  by  tbaa 
k  banded  back  to  tbe  axchitect  beeaoaa  not  aatiafaataty»  altar  wbioh  b* 
nfnsaa  either  to  ratnm  the  eartifieate  ar  to  make  any  other,  tiia  balUU 
an  may  recover  tiie  amount  apeeified  in  aneh  eertifiaata^  thoagb  thay 
have  not  preaented  and  cannot  preeent  it  to  tbe  defandaat,  Piaaaata 
tion  of  the  oectifioate  it  not  one  cf  the  anbatantial  nqniraoMBti  of  tho 
aontraok 

Albion  CatSy  for  the  appellants. 

QeoTg0  W.  Brandij  for  the  appellees. 

^*^  Cbaio,  J.  This  was  an  action  of  assumpsit  brought  bjr 
Arnold  and  Taggart^  appellants,  against  Augustus  B.  Bour- 
nique  to  recover  ^**  a  balance  claimed  to  be  due  on  a  building 
eontract,  executed  by  the  parties  on  the  first  day  of  March^ 
1883.  On  the  trial  in  the  circuit  court,  after  the  plaintilb 
had  closed  their  testimony,  on  motion  of  the  defendant,  the 
court  instructed  the  jury  to  find  for  the  defendantt  Under 
the  instruction  a  verdict  was  returned  for  defendant,  upon 
which  the  court  entered  a  judgment  which,  on  appeal,  was 
affirmed  in  the  appellate  court  In  order  to  determine 
rhether  the  court  erred  in  the  instruction  to  the  jury,  it  will 
06  necessary  to  refer  briefly  to  the  testimony  introduced  bj 
the  plaintiflEi  Under  the  contract  executed  by  the  parties, 
and  read  in  evidence,  plaintiff's  carpenters  agreed  to  do  all 
the  carpenter  work  and  furnish  the  material  therefor  for  de* 
fondant's  dancing  academy  and  dwelling-house  on  Twenty- 
third  street,  Chicago,  in  consideration  of  which  defendant 
agreed  to  pay  plaintiffs,  *'  upon  the  presentation  of  certificates 
signed  by  the  said  Burnham  and  Root  (who  were  the  archi« 
tecU  named  in  contract),  the  sum  of  eleven  thousand  two 
hundred  and  fiftyfour  dollars  and  thirty  cents  .  •  .  .  ;  dam- 
ages for  delay,  as  mentioned  in  the  specifications,  shall  be 
deducted  from  the  contract  price  as  liquidated;  and  further- 
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more,  fifteen  per  centom  of  tbe  yalne  of  all  work  done  and 
materials  furnished  shall  be  held  back  until  this  oontraet  is 
declared  bj  said  Burnham  and  Root  completed;  or,  if  thi 
contract  is  completed  at  specified  time  or  times,  said  fifieen 
per  cent  kept  back  shall  then  be  paid  forty  days  after  the 
work  of  this  contract  is  declared  by  architects  foiished,  pro- 
Tided  said  work  and  materials  are  free  and  discharged  fiom 
all  claims,  liens,  and  charges."  The  contract  also  contained 
the  following  clause:  ''And  in  case  the  parties  shall  £ul  (o 
agree  as  to  the  time,  yalae  of  extra  or  deducted  work,  or  the 
amount  of  extra  time,  the  decision  of  the  architects  shall  be 
final  and  binding;  the  same  in  case  of  any  disagreement  be- 
tween the  parties  relating  to  the  performance  of  any  coTenant 
at  agreement  herein  contained." 

The  plaintifl^s,  after  reading  the  contract  in  evidence,  intro- 
duced evidence  tending  to  prove  that,  after  the  contract  was 
'**  executed,  the  plaintifis  proceeded  with  the  work  under 
the  contract,  and  fully  completed  their  contract,  as  tbey 
claimed,  about  the  last  day  of  October,  1883.  As  the  work 
progressed,  the  defendant  paid,  on  certificates  issued  by  the 
architects,  eight  thousand  eight  hundred  dollars.  In  Novem- 
ber, 1883,  plaintiffs  called  on  Burnham  and  Boot  for  a  final 
certificate  of  the  balance  due  under  the  contract,  claiming 
also  for  extras.  On  the  twenty-second  day  of  November 
Burnham  and  Boot  adjusted  the  accounts  of  tbe  plaintifis, 
allowing  a  certain  amount  for  extras,  and  deducting  certain 
amounts  for  work  left  off,  and  as  showing  the  conclusion 
reached  on  the  amount  for  extra  work  claimed,  and  as  respects 
the  deductions  they  gave  plaintiffs  two  papers  as  follows: 

''Deduction  for  work  left  off  and  defective  workmanship 

done  by  Taggart  and  Arnold,  %  A.  B.  Bournique: 

ToUl $288  91 

Also,  extras.** 

^Chicago,  November  22, 188S. 

Items  allowed  Taggart  and  Arnold  on  Bournique: 

Total $281  76." 

These  two  papers  were  delivered  as  the  final  decision  of  the 
architects  on  the  two  questions  embraced  therein.  A  few  days 
after  the  above  papers  were  delivered,  the  architects,  Burnham 
and  Root,  made  out  and  delivered  plaintiffs  or  one  of  them  a 
final  certificate  for  seventeen  hundred  and  forty-seven  ddlarB, 
the  balance  due  from  the  defendant  to  plaintiffs  under  the 
contract,  and  for  extras,  after  allowing  for  deductions  in  £etvor 
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of  defendant.  This  final  certificate  waa  executed  bj  tha 
architecta  and  delivered  to  one  of  the  plaintiffa,  who,  being 
diBsatiafied  with  the  amonnty  handed  it  back  to  Bamham  and 
Root.  Bonie  time  after  the  certificate  was  handed  back,  plain- 
HSb  called  on  Burnham  for  the  certificate,  but  they  fidled  to 
get  ity  Bnmham  informing  them  that  he  had  made  ont  one 
eertificate  and  would  not  make  another.  xc 

The  theory  upon  which  the  circuit  court  instructed  the 
jory  to  find  for  the  defendant,  as  we  understand  from  the 
^^^  record,  was  that  the  plaintiff  could  not  recover  unless  he 
hsLd  first  obtained  a  certificate  from  the  architects  of  the  bal- 
ance due,  and  presented  that  certificate  to  the  defendant; 
that  the  presentation  of  a  certificate  under  the  contract  waa 
a  condition  precedent  to  a  recovery. 

Where,  by  the  terms  of  a  contract  under  which  materials 
are  furnished  and  labor  is  performed  in  the  erection  of  a  build- 
ing, it  is  provided  that  payment  shall  only  be  made  upon  the 
eertificate  of  an  architect,  the  law  is  well  settled  that  the 
obtaining  of  such  certificate  is  a  condition  precedent  to  the 
payment  of  the  money,  and  an  action  cannot,  as  a  general 
rule,  be  maintained  to  recover  the  money  until  the  certificate 
baa  been  obtained  from  the  architect:  Paekard  t.  Sehoiek^  68 
III.  79;  Coey  r.  Lehman^  79  DL  176;  Bcnwy  v.  OSst,  120  IlL 
154. 

If,  however,  the  materials  have  been  furnished  and  the 
work  completed  according  to  the  contract,  and  a  certificate 
has  been  demanded  from  the  architect  and  fraudulently  with* 
held  by  him^  the  contractor  will  be  relieved  from  the  necessity 
of  procuring  the  architect's  certificate:  Miehadi9  v.  TFoI/,  IfSi 
III.  68. 

In  the  first  count  of  the  declaration  it  was  averred  that  the 
defendant  had  fraudulently  prevented  the  architects  from  issu« 
ing  a  certificate,  and  that  they,  the  architects,  had  wrongfully 
and  fraudulently  neglected  and  refused  to  issue  a  certificate; 
and  on  the  first  trial  of  the  cause  the  plaintiff^  undertook  to 
establish  the  averments  of  the  declaration.  In  this,  however, 
they  did  not  succeed.  Subsequently,  and  on  October  27, 1888, 
an  additional  count  to  the  declaration  was  filed,  in  which  the 
plaintiffs,  after  setting  out  the  building  contract,  averred  that 
as  to  deductions  and  extras  Burnham  and  Root  were  to  de- 
eide,  and  their  decision  was  to  be  final,  as  well  as  to  all  pay* 
mente  to  plaintiffs  and  all  other  matters  growing  out  of  and 
pertaining  to  the  performance  of  all  of  said  work  and  prom- 
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iaes,  and  that  defendaDt  promised  to  pay  plaintiflTs  each  soim 
MB  Burnbam  and  Boot  should  adjudge  dae  thenu 

^"^  That  after  the  completion  of  said  work,  on,  to  wit,  No- 
ireniber  1,  1883,  said  architects  made  a  fall  and  final  adjudi- 
•cation  in  writing,  which  they  signed,  of  the  final  amount  and 
•balance  due  plaintiffs  for  said  work  and  material,  and  passed 
upon  all  deductions  and  extras,  in  which  writing  they  foaod 
that  there  was  due  from  defendant  to  plaintiflii  a  balanoe  of 
seventeen  hundred  and  forty-seven  dollars.  That  by  meaoi 
of  the  premises  defendant  became  indebted  to  pay  plaintiffi 
the  said  sum  of  seventeen  hundred  and  forty-seTen  doUan 
when  requested,  yet,  although  often  requested^  hath  hitherto 
refused. 

The  evidence  of  the  plaintiff  in  regard  to  the  adjustment  ol 
the  accounts  of  the  parties  by  the  architects,  and  the  execu- 
tion and  delivery  of  a  final  certificate  showing  (be  balanoe 
due  the  plaintiffs,  was  introduced  for  the  purpose  of  sustain* 
ing  the  averments  of  the  additional  count  of  the  declaratioo, 
and  we  are  inclined  to  the  opinion  that  the  court  erred  ifl 
taking  the  case  from  the  jury  by  the  instruction* 

By  the  terms  of  the  contract  itself  the  parties  had  agreed 
that  in  case  of  disagreement  relating  to  extra  work,  or  work 
to  be  deducted,  or  in  regard  to  the  performance  of  any  cove* 
nant  of  the  contract,  the  decision  of  the  architects  should  be 
final.    Under  this  provision  of  the  contract^  after  the  labor 
and  materials  had  been  furnished  and  the  job  oompleted,  tbe 
plaintiffs  had  the  right  to  prove  that  their  accounts  fiv  l^bor 
and  material  had  been  adjusted  by  the  architects,  and  tbst 
the  amount  due  had  been  determined,  and  a  final  oertiflosts 
made  and  delivered  to  tjiem,  showing  the  amount  then  daOi 
The  execution  and  delivery  of  the  certificate  by  the  architeoti 
was  final  and  conclusive  upon  both  the  plaintifib  and  th^ 
defendant^  unless  firaud  or  mistake  was  shown,  which  is  not 
pretended  on  either  side:  McAvley  v.  CarUr^  22  IlL  SS;  K^rf 
T.  £uU,  70  D1.420;  LM  r.  for/,  84  DL  226i    When  the  arohi- 
teots  had  adjusted  the  accounts,  determined  tbe  amount  d(M, 
and  executed  and  delivered  to  plaintiffs  a  final  certificate,  the 
rights  of  the  parties  became  fixed.    The  fact  that  the  plaiatf A 
did  not  keep  the  final  certificate,  but  handed  it  back  to  thi 
architects,  did  ^**  not  change  the  relation  or  rights  of  ^^ 
parties,  nor  did  such  act  affect  the  validity  of  tbe  certificsta; 
its  validity  remained  the  same  after  it  was  returned  as  it  i^^ 
when  in  plaintiffs'  handa 
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It  18,  however,  daimed  that  the  defendant  oonld  oolj  be 
made  liable  to  pay  upon  the  presentation  of  the  oerttficate  to 
him  by  the  plaintiffs,  and  as  the  plaintifi  fidled  to  present 
the  eertificate,  they  oould  not  reoover.    We  do  not  oonenr  in 
thifl  view.    A  recovery  may  be  had  on  a  promiMory  note  pay- 
able on  demand,  although  no  demand  has  been  made.    8o 
also  an  action  may  be  maintained  on  a  certificate  of  deposit 
^rhich  provides  that  it  is  payable  on  retnm  of  the  certificate 
properly  indorsed,  althongh  no  retnm  of  the  certificate  has 
been  made:  Hunt  v.  Divine^  87  IlL  187.    We  perceive  no  rea» 
■on  why  a  different  mle  should  be  applied  to  a  certificate  of 
this  character.    Suppose  plaintiffs  had  lost  their  final  certifi- 
eate  after  it  was  issned,  and  it  had  been  destroyed  so  that  it 
never  could  be  preeented  to  defendant,  would  they  be  pre* 
eluded  of  a  recovery?    A  rule  of  that  character  would  be  an> 
just,  and  might  in  many  cases  result  injuriously  to  parties. 
The  presentation  of  the  certificate  was  not  one  of  the  substan- 
tial requirements  of  the  contract    As  has  been  substantially 
■aid  before,  the  decision  of  the  architects,  reduced  to  writing 
and  signed  by  them,  was  the  substantial  act  which  deter- 
mined the  right  of  plaintiffs  to  the  money,  and  determined 
the  obligation  of  the  defendant  to  pay.    From  what  has  been 
aaid  it  follows  that  the  instruction  of  the  court  was  erroneooa 
The  judgment  of  appellate  and  circuit  courts  will  be  reversed 
and  the  cause  remanded  to  the  circuit  court 


BciLDUio  OoxTBACis— Aaounon'  Cnrnfnuna-^Aa  mffmrnmA  la  a 
taflding  ootttnel  thai  th«n  ihall.lM  ao  lUbilily  lor  Um  work  «io«pl  «|p«a 
tlMareliiteeki'oertiflMto  it  valid;  bat  if  nMhowiififlatoiiwbitffMayarfrMi^ 
vlontilf  withheld,  tfa«  failiire  to  obtain  it  will  not  bar  a  taooftty  by  tfao  oaa. 
traetor  who  may  noovar  on  ahowing  tfaa  fast  that  ha  baa  parforoMd  tha 
aontraot  aoeording  to  ita  tannas  Oromtk  v.  Ouhmatm,  1S4  H.  T.  4S;  SS  Am 
8t  Bop.  SOSi,  and  nota  with  tha  aaaaaaoOMlad.  Baa  alas  tba  artasJii  aala 
to  OmvMI  V.  ^sMTtaa  afa  Dml  Oa» »  Aa.  Ba|^  aOIL 
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Wnt^  CtavrnwiKMr  or.— If  tee  Sami  Tkaot  or  LAn  Is  Hbthid  v 
Two  DnnnaiT  CtJLVWKa  of  a  will  to  diffafent  p•ffMai^  Mch  ohuai  no 
Bol  rtgaitUd  as  rapugiuuk^  bnt  m  treated  as  manifaitii^  ao  JBtontlia 
Ikal  tlia  dtTiKw  iball  hold  as  qotooMitii. 

PoMon  aiMi  HamUUm,  for  tho  appellants. 

ItMlt  and  CreighUm^  and  Dr&nnan  and  Hogan,  for  tho  ap* 
pellee. 

*^  WiUEm,  J.  By  tho  oighth  olaaae  of  tho  last  will  ol 
Qeorgo  Gregory,  doceased,  he  devised  to  appellants  two  tracts  of 
land*  one  of  twenty  acres,  and  the  other  of  eighty  acres.  By  tho 
ninth  clause  of  the  same  will,  he  devised  to  appellee  two  tracta 
also;  one  of  twenty  acres,  and  the  other  of  eighty  acres.  Tho 
eighty«acre  tract  in  both  clauses  is  tho  same.  By  her  certain 
cross-bill  in  the  court  below,  appellee  alleged  that  tho  twa 
clauses,  in  so  far  as  they  attempt  to  devise  the  same  land,  are 
irreconcilably  repugnant  to  each  other,  and,  therefore,  the 
last  must  prevail,  and  she  asked  tho  court  to  decree  her  the 
said  eighty-acre  tract  to  the  exclusion  of  appellants,  and 
the  prayer  of  her  bill  was  granted.  From  that  decree  thia 
appeal  is  proeecuted. 

Appellants  do  not  deoy  that  said  eighty«acre  tract  was  d#^ 
vised  twice,  in  the  manner  alleged  in  the  bill,  but  they  deny 
that  the  two  clauses  of  said  will  are  thereby  rendered  wholly 
and  irreconcilably  repugnant,  within  the  meaning  of  the  ralo 
which  gives  effect  to  the  later  clause  to  the  exclusion  of  tlio 
former,  and  insist  that  the  rule  of  constmction  in  snch  ease 
is  to  give  the  land  to  the  devisees  in  both  clauses  concur* 
renUy  as  tenants  in  commoa. 

»  The  authoriUes  are  not  onifonii  on  the  snbfe^  bat  tlio  later 
and  more  generally  approved  rule  seems  to  be  as  contended 
by  appellants.  In  Jarman  on  Wills,  volume  2,  page  44,  it  ia 
said: 

^'  Sometimes  it  happens  that  the  testator  has,  in  several 
parts  of  his  will,  given  the  same  lands  to  different  persons  in 
fee.  At  first  sight  this  seems  to  be  a  case  of  incurable  repug- 
nancy, and,  as  such,  calling  for  the  application  of  the  rule, 
which  sacrifices  the  prior  of  two  irreconcilable  clauses,  as  the 
only  ***  mode  of  escaping  from  the  conclusion  that  both  are 
void.    Even  here,  however,  a  reconciling  construction  has 


Jan.  1806.]  Day  v.  Wallace.  426 

been  deTised;  the  rale  being  in  Bnch  cases,  according  to  the 
better  opinion^  that  the  deyisees  take  concurrently.    The  con- 
tnuy,  indeed,  is  laid  down  bj  Lord  Coke,  and  other  early 
wiiten,  who  way  that  the  last  derise  shall  take  effect;  and  a 
similar  opinion  seems  to  have  been  entertained  by  Lord  Hard* 
wicke,  though  he  admitted  that,  latterly,  a  different  constmo* 
tioQ  had  prerailed.    The  point  underwent  much  discussion  in 
Bkerrai  t.  Bentley,  2  Mylne  A  JL  149,  already  stated;  and 
Lord  Brougham,  after  reriewing  the  authorities  and  fully 
reoognizing  the  general  doctrine,  which  upholds  the  latter 
part  of  a  will  by  the  sacrifice  of  the  former,  to  which  it  was 
repugnant,  oonsidered  that,  consistently  with  this  rule,  it 
might  be  held,  that,  where  there  are  two  devises  in  fee  of  the 
same  property,  the  devisees  take  concurrently.    'If,  in  one 
part  of  a  will,*  he  said,  *  an  estate  is  given  to  A,  and  after- 
ward the  same  testator  gives  the  same  estate  to  B,  adding 
words  of  exclusion,  as  *  not  to  A,'  the  repugnance  would  be 
oomplete,  and  the  rule  would  apply.    But  if  the  same  thing 
be  given  first  to  A,  and  then  to  B,  unless  it  be  some  indivi- 
nble  ehattelf  as  in  the  case  which  Lord  Hardwicke  puts  in 
Uirieh  V.  LUehfidd,  2  Atk.  372,  the  two  legatees  may  take  to- 
gether without  any  violenoe  to  the  construction/    It  seems, 
therefiwe,  by  no  means  inconsistent  with  the  rule,  as  laid 
down  by  Lord  Coke  and  recognized  by  the  authorities,  that  a 
lubsequent  gift,  entirriy  and  irreconcilably  repugnant  to  a 
former  gift  of  the  same  thing,  shall  abrogate  and  revoke  it,  if 
it  be  also  held  that  where  the  same  thing  is  given  to  two 
different  persons  in  diffbrent  parts  of  the  same  instrument, 
•aeh  may  take  a  moiety;  though,  had  the  second  gift  been  in 
A  subsequent  will,  it  would,  I  apprehend,  work  a  revocation.*' 
Bedfield,  speaking  on  the  same  subject,  says:  **  The  more 
rational,  and  perhaps  the  general,  opinion  at  the  present  day 
is  that,  where  the  same  thing  is  given  in  the  same  will  to  two 
different  persons,  they  shall  take  jointly,  either  as  joint  ten* 
ants  **^  er  tenants  in  common,  according  to  the  terms  of  the 
devise  or  bequest."    After  referring  to  what  was  said  by  Lord 
Brougham  in  Shertai  r.  Bentley^  2  Mylne  A  E.  149,  quoted 
^7  Jarman  as  above,  he  adds:  ^  We  fully  concur  in  his  lord- 
ship's  suggestions  here,  as  every  one  must,  we  think,  in  regard 
to  the  reasonableness  of  the  latter  rule  of  construction,  when 
it  can  be  applied,  as  in  the  case  of  the  devise  of  the  same 
estate  to  different  devisees,  and  we  have  no  doubt  it  will  gen- 
erally be  recognized  as  the  true  rule,  and  the  one  established 
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bj  the  anthorities  for  the  government  of  cases  of  tUs  obaracter. 
Bat^  as  irell  observed  by  the  learned  ohancellor,  in  an  after 
portion  of  his  opinion,  that  ia  not  a  oase  of  olear  and  irrecon* 
oilable  repagnanoy.  But  fha  testator  haying  given  the  same 
estate  to  two  persons,  in  dlfiTerent  portions  of  his  will,  it  is  the 
same  as  if  all  the  names  had  been  united  in  one  gift  of  the 
same  estate":  1  Redfield  on  Wills,  443.  The  oase  of  MeOuir$ 
T.  EvanSf  5  Ired.  Bq.  269,  goes  to  the  fall  extent  of  holding 
this  doctrine,  even  as  applied  to  a  double  bequest  of  indivi- 
sible property. 

On  the  contrary,  as  said  by  Jarman,  tupra,  authorities  are 
not  wanting  holding  the  contrary  construction:  HoUins  v, 
Coonan^  9  Gill,  62;  Covert  v.  8eber%  78  Iowa,  664. 

The  case  is  one  of  first  impression  in  this  state,  and  in  the 
conflict  of  authority  on  this  subject  we  are  left  free  to  adopt 
that  rule  which  to  us  seems  most  reasonable  and  best  calcu* 
lated  to  effectuate  the  intention  of  the  testator.  Taking  into 
consideration  all  the  facts  of  this  case  proper  to  be  considered, 
it  is  manifest  that  whatever  presumption  might  otherwise  arise 
in  favor  of  the  latter  clause  expressing  that  intention  rather 
than  the  former,  is  rebutted.  In  the  first  place  it  is  clear 
from  the  two  clauses  that  he  intended  to  give  appellants  one 
hundred  acres  of  land,  and  a  like  quantity  to  appellee.  He 
owned  at  the  time  of  making  his  will,  and  when  he  died,  some 
two  hundred  and  forty  acres  of  land  not  disposed  of  by  the 
will.  Eighty  acres  of  this  undisposed  of  land  was  in  the  same 
section  **^  as  the  eighty  in  question.  It  is,  therefore,  dear 
that,  instead  of  changing  his  mind  after  making  the  first 
devise  of  the  eighty-acre  tract  described  in  the  will,  either  he 
or  the  person  who  wrote  his  will  made  a  mistake  in  the  de* 
scription  in  one  of  the  clauses.  It  is  impossible  to  tell  in 
which  clause  that  mistake  occurred.  We  know  of  no  rule  by 
which  we  are  allowed  to  say  it  was  made  in  the  first,  rather 
than  in  the  last.  We  can  conceive  of  no  good  reason  why 
the  consequences  of  such  a  mistake  should  be  wholly  visited 
upon  appellants. 

While  it  is  true  that  an  application  of  the  rule  laid  down  by 
the  above-named  authors  will  not  fully  carry  out  the  intention 
of  the  testator,  it  will  come  nearer  accomplishing  that  purpose 
than  the  one  insisted  upon  by  appellee,  and  adopted  by  the 
court  below.  Certainly  it  does  justice  between  the  parties. 
Appellants  and  appellee  should  take  said  real  estate  as  tea- 
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ants  in  common,  appellants  taking  one  undivided  balf  thereof 
and  appellee  the  other* 

We  are  of  the  opinion  that  the  decree  below  is  erroneoas, 
and  should  be  reversed,  and  the  judgment  of  this  court  will 
be  entered  accordingly,  and  the  cause  will  be  remanded  to 
the  circuit  court  with  directions  to  enter  another  decree  ooik 
forming  to  the  views  herein  expressed. 

WiUiS — OoNSTRcrciioir. — Where  there  ia  a  genenl  deviie  of  proper^  In  one 
part  of  a  will,  and  a  apecific  dispoeition  of  it  in  another  part^  theee  are  to  be 
regarded,  generaUy,  as  exoepted  out  of  the  general  deTise:  IHekUon  t.  Didb* 
<ton,  138  ni.  541;  82  Am.  St  Rep.  163»  and  note  on  the  constraction  of  willa. 
To  the  same  effect  lee  Babbidge  ▼.  ViUam,  156  Aiaia.  8S.  See  also  the  nott 
to  S9UMU<^Hma^  10  Am,  St.  Rep.  6H  on  the  oonatniotion  of  villt  eontaia- 
ing  repugnant  claMea 
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Bnxa  ov  Rxvixw.— If  there  hae  been  an  erroneous  appUoatlon  dt  faets  found 
by  a  decree^  a  court  of  equity  may  revise  or  rcTerse  the  decree  by  a  biU 
of  review, 

BnjiS  OF  Rktikw  Must  Be  Pbossoutbd  WiTHnr  ths  Tiici  loa  Paosioumro 
Writs  of  Brrob  where  there  is  no  statute  specifying  the  time  within 
which  such  bUU  may  be  prosecuted. 

VuiAi.  Drorkr— Bnx  of  Rbvibw— Tdcr  fob  PBOBROururQ,— If  a  decree  of 
partition  determines  the  interests  of  the  reapeotive  parties  and  directs 
partition  to  be  made  accordingly,  the  time  within  which  a  bill  of  review 
may  be  prosecuted  mnst  be  computed  from  the  date  of  such  decree  and 
not  from  the  date  of  a  subsequent  order  or  decree  dismissing  the  action. 

As  BsTATB  AS  Tail  ANT  BY  THB  CuRTiST  Vbsts  IN  a  husbaud  if  hii  wife  dies 
seised  of  an  estate  of  inheritance,  having  had  issue  bom  alive  and  which 
might  have  inherited  it  as  her  heir,  and  she  thereafter  dies  in  the  life- 
time of  her  husband. 

OovsTmrnoNAL  Law— If  an  Bptatb  as  Tbhant  bt  thb  Curxbst  Has 
Vbstbd  in  a  husband  it  cannot  be  divested  by  subsequent  legislative 
action. 

CoNSTiTcrnoNAL  Law. — ^If  by  the  statute  in  force  when  land  is  acquired  by 
a  married  woman  she  is  declared  to  remain  during  coverture  the  sole 
owner  thereof  as  her  separate  estate  to  be  held,  poesessed,  and  enjoyed 
1^  her  the  same  as  though  she  were  unmarried,  the  legislature  may,  as 
to  such  lands^  abolish  the  estate  by  the  curtesy  at  any  time  prior  to  her 
death,  because  unttt  then,  her  husband  has  no  veeted  estate  therein. 

Jf.  A.  FvUer  and  V.  O.  Fuller^  for  the  plaintiffs  in  error. 

M.  8haU$nberg$r  and  AUen  P.  MUter^  for  the  defendants  in 
error. 
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*^  Cbaiq,7.  ThiBwatabfllofreviowbroQglitbyTiraiiaa 
A«  and  John  M,  Jackson  against  John  Jackson  and  olhan  oo 
the  twentieth  day  of  Angnst,  1890,  in  which  the  complainants 
sought  to  review  and  raoate  a  decree  in  a  partition  proceeding 
rendered  on  the  sixth  day  of  April,  1888|  in  the  oircoit  coort 
of  Stark  county. 

***  The  facts  out  of  which  the  litigation  arose  may  be 
briefly  stated. 

John  Jackson  and  Paulina  A.  Jackson  were  married  on  the 
fourteenth  day  of  October,  1858,  and  the  following  named 
children  were  born  to  them:  Lydia  E*  Jackson,  bom  June  15, 
1859;  Laura  B.  Jackson,  born  October  24, 1860;  William  A. 
Jackson,  born  October  28,  1862;  Ursula  A.  Jackson,  bom 
October  7, 1864;  John  M.  Jackson,  born  August  25, 1866.  On 
the  thirteenth  day  of  March,  1860,  Paulina  A.  Jackson  became 
seised  in  fee  of  the  west  half  of  the  northeast  one-quarter  of 
section  2,  12  N.,  5  E.,  in  Stark  county,  and  on  the  fourth  day 
of  January,  1873,  she  became  seised  of  forty  acres,  part  of  the 
northwest  one-quarter  of  section  2,  in  the  same  township, 
more  particularly  described  in  the  petition  for  partition. 

On  the  twenty-ninth  day  of  November,  1875,  Mrs.  Jackson 
died,  leaving  her  husband,  John  Jackson,  and  her  four  chil- 
dren surviving  her.  On  the  Slst  of  August,  1882,  the  two 
daughters,  Laura  B.  and  Lydia,  together  with  their  husbands 
and  William  A.  Jackson,  who  was  then  a  minor,  filed  a  peti* 
tion  for  partition  of  the  premises  involved  against  John  Jack* 
■on  and  the  other  two  heirs.  John  Jackson  answered  the 
bill  claiming  an  estate  of  tenancy  by  the  curtesy  in  the  prem- 
ises. 

On  the  hearing  at  the  March  term,  1888,  of  the  oonrt,  the 
court  found:  That  John  Jackson  had  an  estate  in  curtesy  in 
all  of  said  premises,  and  was  in  possession  thereof.  That  the 
foregoing  named  children  of  Paulina  A.  Jackson  .are  ''the 
owners  in  common  of  said  premiseSi  subject  to  life  estate  by 
the  curtesy  of  John  Jackson." 

A  decree  was  rendered,  ordering  partition  of  the  premises 
subject  to  the  life  estate,  and  Samuel  M.  Adams,  Benjamin 
R.  Brown  and  Charles  Potter  were  appointed  to  make  such 
partition,  '^^  and  if  not  subject  to  division,  to  appraise  and 
report  the  same. 

The  case  was  con  tinned  from  term  to  term  without  farther 
action  until  the  March  term,  1888|  when  said  commissioneis 
reported: 
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Thftt  they  had  ozamlDed  the  premiies  and  find  that  thej 
mre  not  anaceptible  of  division  without  prejudice  to  partjeii 
and  appraise  the  west  one*half  N.  B.  2«  at  sixty  dollars  per 
acre,  and  the  forty-acre  tract  at  fifty-five  doUarSi  both,  how* 
ever,  sobject  to  the  life  estate  of  John  Jackson. 

At  the  March  term,  1889,  the  cause  was  dismissed. 

It  is  first  contended  by  appellee  that  there  is  no  sooh  error 
appearing  on  the  face  of  the  decree  as  will  authorise  a  court 
of  equity  to  interfere  by  bill  of  review.  If  there  has  been  an 
erroneous  application  of  the  facts  found  by  the  decree  a  court 
of  equity  may  revise  or  reverse  the  decree  by  bill  of  review: 
Evane  v.  Clemtnt,  14  III.  208.  The  facts  upon  which  the 
court  found  that  John  Jackson  was  entitled  to  hold  the  prem* 
iaes  as  tenant  by  curtesy  all  appear  on  the  fiice  of  the  decree. 

The  date  of  Uie  purchase  of  the  lands  by  Paulina  A*  Jack« 
BOO,  with  their  descripticm,  date  of  her  marriage,  date  of  the 
birth  of  her  children,  and  date  of  her  death,  all  appear  on  the 
face  of  the  decree.  If,  therefore,  the  decree,  under  the  facts  as 
found,  was  erroneous  it  could  be  corrected.  The  next  ques* 
tion  presented  is,  whether  the  complainants,  or  either  of  them, 
have  lost  their  right  to  bring  this  bill,  by  lapse  of  time.  As 
has  been  seen,  the  decree  was  rendered  on  the  sixth  day  of 
April,  1883,  and  this  bill  was  brought  on  the  twentieth  day  of 
August,  1890.  No  time  has  been  prescribed  by  statute  within 
which  a  bill  of  review  must  be  brought,  but  writs  of  error  are 
required  to  be  sued  out  within  five  years  from  the  time  m 
judgment  or  deoree  has  been  rendered;  and  in  analogy  to  the 
time  prescribed  for  prosecuting  writs  of  error,  it  has  been  held 
that  a  bill  of  this  character  should  be  lurought  within  the  timo 
allowed  for  suing  out  a  writ  of  error:  £yoii  v.  JZe6MiM,  46  IlL 
278.  In  ^^  case  of  writ  of  error,  section  86,  ohapter  110,  of 
our  Practice  Act,  prescribes,  that  a  writ  of  error  shall  not  be 
iH^ught  after  the  expiration  of  five  years  from  the  rendition 
of  the  decree  or  judgment,  but  if  the  party  entitied  to  the  writ 
was  an  infant  when  the  judgment  was  entered,  the  time  of 
minority  shall  be  excluded  from  the  five  years. 

Applying  this  rule  to  the  present  case,  which  we  think 
should  be  done,  John  M.  Jackson,  one  of  the  complainants, 
as  found  by  the  court  in  its  decree,  was  bom  August  26, 1866, 
he  would  not,  therefore,  be  of  age  until  August  25, 1887,  and, 
excluding  his  minority,  he  would  have  until  August  25, 1892, 
to  bring  his  bill,  and  the  bill  was  filed  two  years  before  the 
time  expired.    So  far,  therefore,  as  John  M.  Jackson  is  con* 
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eerned,  his  bill  was  brought  in  apt  time.  As  respects  the 
other  complainant,  he  occupies  a  different  position;  he,  as 
appears,  became  of  age  in  October,  1883,  and  hence  would  be 
barred  in  October,  1888.  It  is,  however,  said  that  the  time 
did  not  begin  to  run  until  the  suit  was  finally  disposed  of  in 
March,  1889.  We  do  not  concur  in  that  view.  The  rights 
of  all  the  parties  as  to  their  title  and  interest  in  the  premises 
were  fully  and  definitely  determined  and  settled  by  the  de- 
cree of  April  6, 1888.  That  was  a  final  decree  and  as  to  all 
persons  who  were  parties  to  the  proceeding,  and  under  no  dis* 
ability,  the  decree  could  not  be  reviewed  by  writ  of  error  or 
bill  of  review  after  five  years,  and  the  fact  that  the  cause  re- 
mained on  the  docket  until  1889,  and  was  then  stricken  from 
the  docket,  does  not  materially  affect  the  question.  The 
decree  of  April  6,  1888,  was  the  only  one  ever  entered  in  the 
case,  and  there  was  nothing  to  prevent  a  writ  of  error  from 
being  prosecuted  to  review  the  decree  at  any  time  after  it  was 
rendered,  for  the  period  of  five  years. 

We  now  come  to  a  consideration  of  what  may  be  regarded 
the  merits  of  the  case.  That  is,  whether  John  Jackeon  was 
entitled  to  an  estate  of  tenant  by  the  curtesy  in  the  premises. 
At  common  law,  **When  a  man  marries  a  woman  seised  at 
any  ^^  time  during  coverture  of  an  estate  of  inheritance, 
•  •  •  •  and  hath  issue  by  her,  born  alive,  and  which  might  by 
possibility  inherit  the  same  estate  as  heir  to  the  wife,  and  the 
wife  dies  in  the  lifetime  of  the  husband,  be  holds  the  land 
during  his  life  by  the  curtesy  of  England  '^  4  Kent,  page  27; 
ShortaU  V.  Hinclleyf  81  111.  219.  There  are  four  things  neces* 
sary  to  constitute  the  tenancy  by  the  curtesy:  marriage, 
seisin  of  the  wife,  issue,  and  death  of  the  wife.  Here  all  of 
these  facts  existed,  and  it  is  plain  at  common  law  John  Jack* 
son  would  have  an  estate  by  the  cortesy  in  the  lands.  It 
may  also  be  remarked  in  this  connection  that,  under  the 
common  law,  there  were  two  interests  which,  under  the  mar. 
riage  relation,  a  husband  might  acquire  in  the  lands  of  the 
wife.  1.  By  virtue  of  the  marriage  alone  the  husband  pos 
sessed  the  right  to  occupy  the  lands  of  which  the  wife  was 
seised  and  receive  the  rents  and  profits  during  coverture;  and 
2.  Upon  the  birth  of  a  child  capable  of  inheriting,  the  hus- 
band became  invested  with  an  estate  in  the  lands  which,  dur- 
ing the  life  of  the  wife,  was  denominated  initiate  and  upon 
her  death  it  became  consummate.  There  is,  however,  but  lit^ 
tie  or  no  dispute  between  counsel  in  regard  to  the  rules  of  the 
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eommoQ  law  on  the  subject,  but  the  qnesUon  In  dispute  Is 
how  far  and  to  what  extent  the  common  law  has  been 
changed  and  modified  by  our  statute.  In  1861  the  legis- 
lature passed  an  act  known  as  the  '*  Married  Woman's  Act,** 
which  provides,  **That  all  the  property,  both  real  and  per- 
sonal, belonging  to  any  married  woman  as  her  sole  and  sepa- 
rate property,  or  which  any  woman  hereafter  married  owns  at 
the  time  of  her  marriage,  or  which  any  married  woman  dur- 
ing coverture  acquires  in  good  faith  from  any  person,  other 
than  her  husband,  by  descent,  devise,  or  otherwise,  together 
with  all  the  rents,  issues,  increase  and  profits  thereof,  shall, 
notwithstanding  her  marriage,  be  and  remain  during  covert- 
nre  her  sole  and  separate  property,  under  her  sole  control, 
and  be  held,  owned,  possessed,  and  enjoyed  by  her  the  same 
as  though  she  was  sole  and  unmarried. 

*^  In  1874  the  legislature  passed  an  act  to  revise  the  law 
in  relation  to  dower,  the  first  section  of  which  provides  as  fol- 
lows: ^That  the  estate  of  curtesy  is  hereby  abolished,  and 
the  surviving  husband  or  wife  shall  be  endowed  of  the  third 
part  of  all  the  lands  whereof  the  deceased  husband  or  wife 
was  seised,"  etc.  Under  the  Act  of  1861  and  the  Dower  Act 
of  1874,  it  is  claimed  that  Jackson  was  only  entitled  to  dower 
in  the  lands.  It  will  be  observed  that  Paulina  A.  Jackson 
acquired  the  eighty-acre  tract  of  land  in  1860,  before  the  Act 
of  1861  was  passed;  that  she  was  married  in  1858,  issue  born 
capable  of  inheriting  in  1859,  and  also  in  I860.  As  to  this 
tract  of  land,  Jackson  had  an  estate  as  tenant  by  the  curtesy 
initiate  before  the  Act  of  1861  was  passed.  This  was  a  vested 
estate,  one  which  Jackson,  had  he  desired,  might  have  con- 
veyed, and  one,  too,  which  might  have  been  sold  on  execution 
against  him:  8?ioriaU  v.  HineUey,  81  IlL  219;  M$tiUr  v.  Ifitbn 
129  111.  640.  As  the  estate  of  Jackson  was  a  vested  estate 
before  the  Act  of  1861  was  passed,  it  was  not  within  the  power 
of  the  legislature  to  destroy  it  or  deprive  him  of  it  by  any  act 
that  might  be  passed  for  that  purpose:  Ro$e  v.  Sandenofif  88 
HL  247.  As  to  the  eighty-acre  tract  of  land,  we  think  the 
decision  of  the  court  was  correct 

The  forty-acre  tract  stands  npon  a  different  footing.  That 
tract  was  acquired  by  Mrs.  Jackscm  in  1878,  when  the  Act  of 
1861  was  in  full  force.  Under  that  act  Jackson  was  precluded 
from  acquiring  any  estate  whatever  in  the  land  during  cover- 
ture. It  was,  during  coverture,  the  sole  and  separate  prop- 
erty of  the  wife,  and  she  alone  was  entitled  to  the  rents,  issues, 
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and proflti  Oiereof:  Cdt^.  Fan /{jper, 44 HL  64.  AsJadaoo, 
therefdn^  in  1874,  his  wife  being  sUIl  aliTa^  had  no  Tested 
estaU  in  the  Und^  the  legielatore  had  the  ondoubted  tight  to 
abolish  the  eetate  of  eartesy,  ae  to  him  and  all  otberi  who 
were  alike  eitiiated,  and  provide,  ae  it  did,  that  a  torfiTiDg 
husband  or  wife  shall  only  be  entitled  to  dower.  This  view 
IS  fully  sustained  by  the  late  case  of  McN0$r  t.  McUmt^  142 
IlL  ^^  888.  There  is  nothing  in  Cols  ▼.  Van  JZt j»sr,  44  lU. 
64,  holding  that  the  husband  has  any  rested  estate  in  the 
lands  of  the  wife  acquired  after  the  passage  of  the  Act  of  1861, 
before  the  death  of  the  wife.  Before  the  death  of  the  wife  bo 
has  no  estate  by  curtesy,  either  initiate  or  consamoiate.  The 
fact  that  the  husband  might,  after  the  death  of  the  wi&,  be- 
come vested  with  an  estate  as  tenant  by  the  eartesy,  did  not 
stand  in  the  way  of  the  legislature  abolishing  that  estate  at 
any  time  before  the  estate  became  vested.  As  to  the  eigfatj- 
acre  tract,  the  decree  of  the  circuit  court  will  be  aflSrmed,  but 
as  to  the  forty-acre  tract,  the  decree  will  be  reversed,  and  the 
cause  remanded. 
Appellants  will  recover  costs. 


Bau  ov  Rsvzxw— Kat0R1  akd  Soon  or.— See  the  extended  eeAei  tt 
Brewer  t.  Bewmum^  20  Am.  Deo.  IdC-nS^  end  Dwggm  v.  MtOrwitis  It  Anb 
Deo.  620-SS7»  where  they  an  felly  dieoneied. 

EflTATis  sr  ms  Cvstsst* Wbsii  Kubt:  Bee  Jaekam  v.  /sit— o%  9  Obw. 
74;  16  An.  Doa  4SS»  Md  eztaadod  imU;  Maiom  w.  McLawrtm.  40  Ifien  16U 
90  Am.  Doe.  820,  and  note  with  the  oasee  eoUeeted^  and  the  sole  to 
V.  HoU.  17  Am.  St  Bep.  124. 


SOHULTZB   V.   SOHULTZB. 

(144  iLUMon^  SBS.] 

Tbiatos— OoHSTRvonoH  or.— Iv  ▲  Trxatt  Admits  or  Two  Ooksibvo- 
novs,  one  rottridiTe  of  the  rlgfate  that  may  be  olaimed  snder  It  and 
the  otbor  liberal,  the  latter  ia  to  prevaiL 

TBBATISS^IirBBRlTAlKJB   BT   MOBBISIDBBT  AUSSS.— A  tiestf  stipUating 

that  tho  oitiieaa  of  the  oontraoting  partios  shall  havo  power  to  dis- 
poao  of  their  peraonal  gooda  by  testament  or  otherwiae^  and  their  reprt- 
•entatiyea,  being  dtizena  of  either  party,  ehall  ivooeod  to  aooh  good^ 
and  if  in  the  case  of  real  estate,  the  said  heira  wonld  be  prerented  from 
entering  into  the  pooMeeion  of  the  itthsritaaoe  on  aoeooat  el  their  ehir- 
acter  aa  aliens,  there  ehall  be  granted  to  than  three  yean  to  disposs 
of  the  same,  gives  nonresident  aliens  who  would  be  heirs  bet  for  their 
alienage,  three  years  within  which  to  dispose  of  their  share  of  thelindj 
ef  their  ancestor,  and  to  remove  the  proeeeda.  The  eetoto  which  they 
seqnirs  is  a  fee^  determinable  by  the  nonexooiM  ef  the  pev«r  of  «!• 
within  the  three  yeara^ 
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Xurnnov— Who  Mat  Sub  voe.— *A  aoiiMtklmit  «Iiea,  whoM  iatorwte  ia 
the  property  will  terminate  vnleM  he  ezereiiei^  within  three  years,  hie 
power  to  mU  11^  ean  maintain  a  suit  m  partition  to  have  hie  interest  set 
aside  in  severalty. 

1^  ▲  NoNSBsiDsirr  Aukt  Doxa  Nor  %mll  FfiOFuerr  Imbbeitid  bt  H m 
within  the  time  stipalated  in  the  teaty  between  the  United  Statee  and 
the  eorereifnty  ef  whieh  he  is  a  snbjecti  the  state  law  oomee  into  foros^ 
and  controls  the  disposition  to  be*  made  of  such  property. 

Iw  IBB  Nbxt  ov  Kib  or  ▲  Dscedbht  Is  ▲  Nobbisidbbt  Aubb,  Nor 
Capable  of  iHHKEiTnio  under  the  laws  of  the  state,  but  there  are  other 
kindred  who  are  residents  of  the  state^  the  property  does  net  sechent, 
bat  Tests  in  Hie  kindred  who  have  eapaeity  to  inherit  in  the  same  man* 
ner  as  if  the  person  incapable  of  inheriting  by  the  laws  ol  the  state  had 
nerer  existed. 

Arthur  Schroederj  for  the  appellant 

WiUiam  Vocle  and  Julian  W.  Maeky  for  the  appellees. 

*^*  Magrubeb,  J.  The  main  questions  involved  in  this 
case  are  settled  by  the  opinion  filed  at  this  term  in  the  case 
of  WunderU  T.  WunderU^  144  DL  40.  In  that  case,  the  non* 
resident  aliens  claiming  to  take  lands  by  descent  in  Illinois 
were  held  to  be  incapable  of  inheriting  under  the  Act  of  1887, 
there  being  no  treaty,  permitting  them  to  acquire  or  hold 
lands  in  this  country,  between  the  Orand  Ducby  of  Baden  of 
-which  they  were  subjects,  and  the  United  States  of  America. 
Here,  however,  the  appellees,  who  are  nonresident  aliens,  are 
«itiiens  of  the  Hanseatic  Republic  of  Bremen,  between  which 
republic  and  the  United  States  a  convention  or  treaty  was 
concluded  on  Deoember  20,  1827,  and  afterwards  ratified  and 
proclaimed.  Article  7  of  said  treaty  is  as  follows:  **The 
eitixens  of  each  of  the  contracting  parties  shall  have  power  to 
dispose  of  their  personal  goods,  within  the  jurisdiction  of  the 
other,  by  sale,  donation,  testament,  or  otherwise;  and  their 
representatives,  being  citizens  of  the  other  party,  shall  suc- 
ceed to  their  said  perRonal  goods,  whether  by  testament  or 
4x6  inietiaio^  and  they  may  take  possession  tbereot  either  by 
themselves  or  others  acting  for  them,  and  dispose  of  the  same 
at  their  will,  paying  such  duties  only  as  the  inhabitants  of 
the  country,  wherein  said  goods  are,  shall  be  subject  to  pay 
in  like  cases;  and  if,  in  the  case  of  real  estate,  the  said  heirs 
would  be  prevented  from  entering  into  the  possession  of  the 
inheritance  on  account  of  their  character  of  aliens,  there 
«hAll  be  granted  to  them  the  term  of  three  years  to  dispose 
**^  of  the  same,  as  they  may  think  proper,  and  to  withdraw 
the  proceeds  without  molestataon  and  exempt  from  all  duties 
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of  detraction  on  the  part  of  the  govern  menta  of  the  respeetive 
states.*' 

The  language  of  this  article  is  not  as  clear  in  its  meaning 
as  the  provision  quoted  in  Wunderle  v.  WunderUj  144  HL  40, 
which  allows  a  reasonable  time  to  sell  and  remove  tlie  pro* 
ceeds  **  where  on  the  death  of  any  person  holding  real  estate 
within  the  territories  of  the  one  party,  such  real  estate  would, 
by  the  laws  of  the  land,  descend  on  a  citizen  or  subject  of  the 
other  were  he  not  disqualified  by  alienage,''  etc.  But  the 
rule  laid  down  by  the  supreme  court  of  the  United  States  is 
that,  ^*  where  a  treaty  admits  of  two  constructions,  one  re* 
strictive  as  to  the  rights  that  may  be  claimed  under  it,  and 
the  other  liberal,  the  latter  is  to  be  preferred":  Hauenstein  v. 
Lynham^  100  U.  S.  483.  If  the  language  of  article  seven  be 
given  a  liberal  construction,  it  may  be  held  to  mean,  that, 
where  a  citizen  of  the  United  States  dies  intestate  owning 
land  and  leaving  nonresident  alien  kindred,  residing  in  and 
citizens  of  Bremen,  who  would  be  his  heirs  but  for  their 
alienage,  there  will  be  granted  to  such  kindred  the  term  of 
three  years  within  which  they  may  dispose  of  such  lands  and 
remove  the  proceeds.  The  word,  ^'representatives"  in  the 
second  clause  of  the  article  must  refer  to  all  who  take  by 
will  or  descent,  including  devisees  and  heirs,  as  well  as 
executors  and  administrators;  otherwise,  there  would  be  no 
antecedent,  to  which  the  word  ^  said  "  before  the  word  **  heirs" 
in  the  third  clause  could  be  made  to  refer.  The  second 
clause  can  be  construed  to  moan,  that  the  representatives  or 
heirs  of  American  citizens  being  citizens  of  Bremen  shall  suc- 
ceed to  personal  goods.  It  follows  that,  by  the  terms  of  the 
third  clause,  the  heirs  of  American  citizens  who  are  citizens 
of  Bremen  shall  have  the  prescribed  term  of  three  years  to 
dispose  of  real  estate,  etc. 

The  appellees  are,  therefore,  entitled,  under  said  article 
seven  of  the  treaty,  to  the  privilege  of  selling  the  interests  in 
the  land  **^  in  controversy,  which  they  would  have  inherited 
from  the  deceased  George  Ludwig  Schultze  under  the  laws  of 
Illinois  but  for  their  alienage,  and  of  removing  such  proceeds 
of  sale,  provided  they  do  so  within  three  years.  The  ques- 
tion then  arises:  what  interest  in  the  land  is  vested  in  non- 
resident  aliens  by  the  grant  to  them  of  a  term  of  three  years 
within  which  they  can  sell  such  land  and  remove  the  pro- 
ceeds? 

It  would  seem,  that,  in  such  case,  the  alien  heirs  take  a  fte 
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determinable  by  tbe  nonexerelee  of  the  power  of  tale  within 
three  years:  KuU  t.  KvU,  87  Hun,  476.  By  the  ierme  of  the 
treaty  the  power  to  dispofle  of  the  land  and  appropriate  lie 
proeeeda  ia  granted  in  positive  terms.  Such  a  power  to  sell 
cannot  be  exercised  unless  the  donee  ia  vested  with  the  fee, 
or,  in  other  words  the  complete  ownership.  It  has  been  said 
that^  *Mt  is  an  affront  to  common  sense  to  say  that  a  man  has 
no  property  in  that  which  he  may  sell  when  he  chooses,  and 
dispose  of  the  proceeds  at  his  pleasure^:  KuU  r.  KuU^  87 
Hun,  476.  In  the  case  of  KuU  ▼.  KuUy  87  Hun,  476,  where 
the  proceeding,  like  the  present  one,  was  for  partition,  the 
precise  question  now  under  consideration  was  involved,  and 
it  was  there  held,  that  the  fee  vested  in  the  nonresident  alien; 
that  the  treaty  intended  to  confer  upon  him  the  rights  of 
ownership  in  the  property  and  the  advantages  of  its  use  and 
possession  for  the  purpose  of  making  the  sale;  thaty  under 
the  provisions  of  the  treaty,  the  alien  heir  was  clothed,  for  the 
period  granted  for  the  purpose  of  making  the  sale,  with  the 
same  rights  he  would  enjoy  if  he  were  a  resident  heir,  being 
subject  simply  to  the  obligation  to  sell  and  convey  the  fee  to 
some  other  party  capable  of  holding. 

It  follows,  that  the  nonresident  aliens,  thus  vested  with  the 
power  of  sale  under  the  treaty,  can  bring  a  partition  suit  for 
the  purpose  of  having  their  interests  set  apart  in  severalty. 
The  right  to  bring  such  a  suit  is  involved  in  the  ownership  of 
the  determinable  fee;  and  the  partition  of  the  property  will 
make  it  easier  to  dispose  of  it  in  accordance  with  the  permie- 
sion  ***  granted  by  the  treaty.  An  undivided  interest  in 
land  is  always  less  salable  than  a  definite  portion  thereof  aa 
fixed  by  a  division. 

The  effect  of  the  treaty  is  to  suspend,  during  the  period  of 
three  years,  the  operation  of  the  alien  law  of  this  state  which 
makes  the  nonresident  aliens  incapable  of  taking  land  by 
descent  The  rights  of  the  resident  heirs,  or  the  heirs  cap- 
able  of  taking  under  the  state  law  and  the  right  of  the  state 
or  county  to  take  the  land  by  escheat  in  default  of  heirs  cap. 
able  of  holding  the  same,  are  also  suspended  during  the  term 
of  three  years  named  in  the  treaty:  KuU  v.  KtM^  87  Hun, 
476.  If,  at  the  end  of  the  three  years,  no  sale  is  made  by  the 
nonresident  aliens,  the  state  law  again  comes  into  force  and 
directs  the  disposition  of  the  property:  Laws  of  1887,  p.  6i 

In  the  case  at  bar,  upon  the  showing  made  by  the  present 
record,  the  land  could  not  escheat  to  the  state  or  the  county^ 
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because  appellant^  the  bmther  of  the  deoeased,  fa  a  citiaeii  of 
the  United  States  and  a  resident  of  Illinois,  and,  therefiDi«v 
capable  of  inheriting  according  to  the  views  exprcaoed  in 
WundsrU  v.  WwiuUrie,  144  IlL  40.    By  clanae  second  of  aee- 
tion  1  of  the  Btatute  of  Descents  in  this  atale^  it  ia  piovided^ 
that  estates  ehall  descend,  '*  when  there  ie  no  child  of  the  in- 
testate^ nor  descendant  of  such  child,  and  no  widow  «r  snr- 
Tiving  husband,  then  to  the  parents,  brothers,  and  aiBftera  of 
the  deceased/'  etor.  Aev.  Btata.  c.  89,  sec.  1.    It  bei^g  allied 
in  the  bill  and  also  in  the  plea  that  the  widow,  Looiaa  H.  A. 
8chultie,  one  of  the  appellees  herein,  is  a  citixen  of  Kemeo, 
no  question  as  to  the  efhct  of  the  eitixenship  of  her  deceased 
husband  upon  her  allfi^ed  alienage  is  presented  in  this  oase. 
The  statute  evixlentlj  refers  to  cases  where   the  sorviving 
widow  or  husband  is  capable  of  taking,  and  not  to  cases  where 
there  is  incapacity  by  i^eaaon  of  alienage.    Sext^  it  is  mani- 
fest that  appellant  would  take  the  whole  of  the  land  under 
the  state  law  if  the  treaty  weis  not  in  the  way.    As  the  ap- 
pellant is  a  party  to  the  partiticn  proceediog,  he  will  be  bound 
by  it.    As  it  is  not  '**  shown  that  the  land  will  escheat  for 
failure  of  heirs  capable  of  inheriting,  it  cannot  be  said  that 
the  state  or  county  is  a  necessary  party. 

For  ,the  reasons  here  stated,  we  think  that  the  plea  of  the 
appellant  was  not  sufficient  to  bar  the  right  to  the  relief  prayed 
£>rinthebilL 

Accordingly,  the  deciee  of  the  circuit  court  is  affirmed. 

«  

The  oate  of  WunderU  r,  Wunderle,  144  HI.  40,  referred  to  in  tiie  foregoing 
topinion  was  a  suit  for  partrtion,  in  wbicfa  tiie  ooBplahianti  alleged  iSbsm- 
salvM  to  ba  lirolli«r«nd  mter «f  Akxaader  WoMLertob  tbst  In  di«d  intai- 
tate  in  Jannary,  1891,  leaving  as  his  only  heirs  at  law  the  oomplainants  and 
the  dofendant  Cathario^  the  sunrivii^  widow  of  the  deoedenti  that  lie  was 
at  the  time  of  bis  death  seised  of  a  tract  of  land  of  which,  by  aooh  death, 
moh  widow  became  seised  of  'tiie  nndiyided  one-balf  and  the  oomplainaBti 
tbe  renaiDiBg  one-half,  tabjeet  to  the  widow's  righ*  &l  dower.  The  deCsnd- 
«ot  answered  that  the  sheoedea^  wban  be  aoqnired  the  property  and  nlso  at 
the  iime  ef  bis  death,  was  a  citiaen  and  resident  of  the  United  States,  hot 
that  the  complainants  were,  and  had  always  been,  nonresident  aliens^  resi- 
dent in  the  Grand  Dnchy  of  Baden  and  subjects  of  thetJerman  Soipire,  and 
that  by  the  aot  of  the  legislstnre  of  ttie  state  of  Illinois,  approfPed  -Jainiaiy 
16^  1687,  th^y  were  not  oapable  ol  aeqntring  title  to  or  hiding  nsal  estate 
by  desDeaU  ato.  This  Answer,  havii^  been  SR|jm4gad  snffioient  by  the  trisl 
oonrl^  an  appeal  was  taken  to  the  supreme  court  In  disposing  of  the  ap- 
peal and  the  questions  presented  by  it^  that  court  determined:  1.  nat  the 
act  plesded  by  the  defendant,  if  constitutional  and  not  in  eonSiot  with  any 
«i3stiag  treaty,  oxeladed  ttka  eomploinants  from  partioipaftion  In  iheir 
brother's  «sUte;  2.  That  the  title  of  aliens  to  lends  within  the  liauts  of  the 
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il  states  is  ft  matter  of  state  regnlation,  and  the  rlgbt  of  foreigners  ts 

bold  tiik  tD  ml  estBfas  is  depsn4eni  vpott  the  Uw«  ef  tlM  sta*»  is  wUsk  tb« 

land  is  aitaate^  bat  that  all  state  regnlationa  upon  tliis  snbjeei  are  snbsfw 

dinmt.«  to  the  provisions  of  any  treaty  made  between  the  national  govern* 

naenfe  and  tha  sovereignty  of  vhidi  the  alien  is  a  snbject;  9i  That  there  wat 

BO  treaty  with  the  Grand  Dnehy  of  Baden,  nor  with  the  Oennan  Binplre^ 

eonferring  upon  plaintilh  any  right  or  eapaoity  to  inherit  lands  in  tho 

United  States;  4b  That  the  Aet  of  1887  wss  not  nneonstitutional  beoanse  il 

made  exceptions  in  favor  of  certain  nonresident  aliens  therem  ennmeratedi 

6.  That  at  the  common  law,  aliens  had  no  inheritable  blood  and  were  ineap- 

nble  of  taking  by  inheritanoe,  and  that  the  Act  of  1887  wss  not  anoon«tita« 

tzonal,  the  sole  effect  of  that  aet^  so  far  as  the  case  before  the  court  wsa 

concerned,  being  to  repeal  pre-existing  statntes  and  leave  aliens  in  a  oondi- 

tion  not  leae  favorable  to  them  than  was  the  common  law,  and  that  the  leg* 

ialatore  had  the  power  to  change  the  coarse  of  descent^  and  soch  change 

wonld  operate  instantly  apon  all  estates  which  night  snbseqaently  descend, 

and  an  expectancy  or  property  in  the  fntore  is  not  a  vested  rights  and  hence 

the  rales  of  deecent  are  snbject  to  change  in  their  application  to  all  eetates 

not  already  passed  to  an  heir  by  the  death  of  an  ancestor,  and  neither  oita* 

sens  nor  aliens  have  any  vested  rights  in  the  estates  of  their  living  kindred} 

6.  That  the  complainants  did  not  take  any  interest  which  they  conld  hold 

nntil  the  states  by  a  direct  proceeding,  assailed  their  title,  and  that  there  wsa 

no  necessity  of  any  proceeding  or  inqaest  of  office  to  determine  their  want 

of  capacity  to  acquire  lands;  7.  That  if  a  oitisen  die%  leaving  as  his  next  of 

kin,  an  alien  who  cannot  inherit,  such  alien  cannot  interrupt  the  descent  to 

others,  and  the  inheritance  descends  to  the  next  of  kin  who  is  competent  to 

take  in  like  manner  as  if  such  alien  had  never  existed,  and  finally,  as  the 

defendant  was  a  resident  competent  to  inherit  from  her  decoased  husband 

and  entitled  to  take  the  whole  of  his  estate  if  he  left  no  sorviving  kindred, 

fan  most,  from  the  fact  that  no  other  al  his  kindred  were  nsidsnts  el  the 

nnited  States,  be  regarded  as  dying  without  any  kindred,  save  his  wils^  wha 

is  therefore  entitled  to  the  whola  of  his  estate^ 

TnBATiza— GoNSTBUcnoK  or.— Where  a  treaty  inveots  aliens  with  an  In- 
terest in  lands  in  certain  cases,  provided  it  is  asserted  within  three  yesfs 
aflar  ijbm  rif^t  aecrnes^  their  right  is  inviobhle  dnring  snoh  tkmm^  bat  aflsr 
this  tha  stata  nay  deny  sock  right  to  that  elass  of  persona:  Tmker  w.  Teotv, 

4  MeL  (Ky.)  33;  81  Am.  Deo.  S30»  and  extended  note,  where  tha  effiaot  of 
treaties  as  lawi^  and  the  power  to  annul  them  by  hoetile  legislation,  is  fully 
discussed. 

AtzBH9— PowiB  9»  LmErr  ahd  Hold  Lairsft  Sea  the  extended  note  tn 
ElmoMdorf  v.  Oarmkkaeif  14  Am.  Dec  97.  An  alien  eannot  inherit  laod  hi 
Sooth  Garolina:  MeClenaghan  r,  McCUnaghan,  1  Strob.  Eq.  206;  47  Am. 
Dec.  532,  and  aote;  nor  in  Kentucky:  Fozl^er  v.  Teaker,  4  Met.  (Ky.)  IS; 
81  Am.  Deo.  S90;  but  in  Louisiana  they  may  inherit:  Ihdk  qf  JSiehnond  r% 
MUnt,  17  La.  812;  86  Am.  Deo.  618^  and  note.  See^  farther,  the  extended 
note  to  CommemwenUk  v.  EUb^  29  Am.  Dea  S8flL 

ALnui»— Bjobt  TO  SoB:  See  the  axtended  acta  to  ile% neai  t.  ^ywiin  It 
Am.  Dec  667.  The  objection  to  a  partition  suit  that  one  of  the  partiea  in 
an  alien  is  in  abatement  only,  and  must  be  made  before  issae  is  Joined:  8em¥ 
hm  V.  Wrighi,  13  Pick.  623;  25  Am.  Dec  844. 
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Stbybns  v.  St.  Mary's  Training  SohooLi 

MomoiPift  OoBPORATiOHS.— OocrnB  cm  Equiit  will  not  attampt  t» 
diaeniiooacy  or  lagiilatiT*  pow«n  wmted  bj  law  in  miiniclpal 
tiona. 

OotfMTUB  Abi  Mvmioifal  CoBPORATiova  oraated  for  the  pupoM  d 

iant  local  goTernment,  and  pooMM  only  •Qch  powen  aa  are  oonloRad 
apon  them  by  law.  They  may  be  called  ^uasi  municipal  oorp<»attoiiai 
and  their  corporate  powers  are  more  limited  than  thooo  of  incorpocmtod 
oitiea  and  towns. 

MuHiciPAL  OoBPosATioirs.— A  CovBT  ov  Eqoitt,  at  the  inatanoa  of  a  tax- 
payer, may  restrain  municipal  corporationa  and  their  oiffioara  irom 
making  anauthoriied  appropriations  of  the  oorporate  fands^  and  from. 
making  payments  of  illegal  claims. 

HVHIOIPAL   CORPORATIOlfS — VoiD    OrDIS AVOEB^BxaTRAUtntQ  EirACl'MUT 

ov.^The  enactment  of  Toid  ordinances  will  not  ordinarily  be  enjoined. 
Ths  restrictive  powers  of  the  courts  should  be  directed  against  the  en- 
forcement rather  than  against  the  passage  of  such  ordinances.  There- 
fore, an  injunction  will  not  issue  to  prevent  county  commissioners  from 
entering  into  a  contract  with  a  corporation  controlled  by  the  Roman 
Oatholio  Ohurch  for  the  payment  to  it  of  moneys  for  the  instruction  ol 
boys  committed  to  its  care,  though  such  oontraot  is  prohibited  by  the 
state  oonstitution,  and  will  be  void  if  made.  A  court  of  chancery  can- 
not assume  in  advance  that  the  commissioners  will  ignore  the  real  facts 
and  violate  the  fundamental  law  of  the  state  by  making  an  illegal  eon- 
tract,  and,  if  they  should  make  such  contract,  the  county  will  not  be 
estopped  from  taking  advantage  of  its  incapacity  to  make  itt 

Bill  in  equity  by  and  on  behalf  of  the  taxpayers  of  the 
city  of  Chioago  against  St.  Mary's  Training  School  and  its 
ofBoerSf  and  the  board  of  commissioners  of  Cook  county  and 
its  members,  and  the  treasurer  of  such  county,  to  enjoin  such 
school  and  its  officers  from  prosecuting  any  claim  against  the 
city  for  compensation  for  the  instruction  of  the  inmates  of  the 
school,  and  to  enjoin  the  board  from  approving  or  ordering  any 
claim  paid,  and  from  making  any  contract  for  such  payment 
The  bill  was  dismissed  on  demurrer,  and  the  complainants 
appealed. 

FrancU  C.  RusseU^  for  the  plaintiffs  in  error. 

*  Qeorge  W.  Smithy  for  the  defendants  in  error. 

*^  Maobudbb,  J.  The  bill  in  this  case  was  demurred  to^ 
and  therefore  its  statements  must  be  assumed  to  be  true.  It 
alleges  that  the  defendant  in  error,  the  Saint  Mary's  Train- 
ing School,  is  a  corporation  which  is  controlled  by  the  Roman 
Oatbolic  Church,  and  that  the  board  of  commissioners  of 
Cook  county  has  made  contracts  with  said  corporation  for 
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fhe  payment  to  it  oat  of  the  fnnds  of  the  ooonty  of  certain 

moneys  for  the  instmction  and  training  of  boys  committed  to 

its  eare.    That  such  contracts  are  Toid  and  snch  payments 

illegal  is  settled  by  the  decision  of  this  court  in  Cook  Co.  t. 

Jfuitutrial  School  for  Girb.  •^  125  HL  640,  8  Am.  St  Bep. 

886.    It  was  there  held  that  county  boards  in  this  state  have 

no  power  to  appropriate  county  funds  in  aid  or  support  of 

sectarian  schools,  or  of  any  school  controlled  by  a  church. 

The  constitution  of  Illinois  is  very  emphatic  upon  this  sub* 

ject,  and  the  language,  in  which  its  meaning  is  expressed,  is 

too  plain  to  be  misunderstood.    Section  8  of  article  8  of  that 

instrument  is  as  follows:  ^* Neither  the  general  assembly  nor 

any  county,  city,  town,  township,  school  district,  or  other 

pablic  corporation,  shall  ever  make  any  appropriation  or  pay 

from  any  public  fund  whatever  anything  in  aid  of  any  church 

or  sectarian  purpose,  or  to  help  support  or  sustain  any  school, 

academy,  seminary,  college,  university,  or  other  literary  or 

scientific  institution  controlled  by  any  church-  or  sectarian 

denomination  whatever;  nor  shall  any  grant  or  donation  of 

land,  money,  or  other  personal  property  ever  be  made  by  the 

state  or  any  such  public  corporation  to  any  church  or  for  any 

sectarian  purpose." 

But  the  question  presented  by  the  record  is,  whether  a  court 
of  chancery  has  power  to  enjoin  a  board  of  county  commis- 
sioners from  passing  a  resolution  that  an  illegal  contract  be 
made  by  the  county,  and  from  making  an  order  that  an  illegal 
claim  be  allowed  against  the  county.  The  bill  prays,  that  the 
county  board  may  be  enjoined  from  making  contracts  with 
the  training  school  in  the  future,  and  also  from  ordering  the 
payment  to  said  school  of  a  balance  due  for  the  quarter  end- 
ing December  31,  1888,  upon  a  contract  already  existing 
between  the  board  and  the  school.  Has  equity  the  power  to 
enjoin  the  passage  of  ordinances,  by-laws,  resolutions  and 
orders  by  municipal  corporations,  or  is  its  power  confined  to 
the  issuance  of  injunctions  against  the  enforcement  and  exe- 
cution of  such  ordinances,  by-laws,  resolutions  and  orders 
after  the  same  have  been  passed? 

It  is  well  settled,  that  courts  of  equity  will  not  attempt  to 
control  the  discretionary  or  legislative  powers  vested  by  law 
in  municipal  corporations:  2  Dillon  on  Municipal  Corpo- 
rations, 4th  ed.,  sees.  94,  475,  908;  2  High  on  Injunctions,  8d 
ed.,  sees.  1 240,  1246.  •^  Counties  are  corporations  created 
for  the  purpose  of  convenient  local  government  and  possess 
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only  such  powMV  as  are  eonferred  upon  them  by  law:  Hkmejf 
▼.  Indianapolii  ete.  R,  B,  Co.,  8S  Ind.  244.  Tbej  have  been 
called  ^uon-iDunieipal  oorporations;  and  tbeir  oorpcvrafe 
powers  are  more  limited  than  those  of  incorporated  cities  and 
towns:  1  Dillon  on  Municipal  Corporations^  4th  ed.,  0e<^  25; 
Symondi  r.  Clay  County^  71  111.  355.  In  the  exercise  of  sneli 
discretionary  or  legislative  powers  as  are  conferred  upon  them 
by  law,  counties  are  as  much  beyond  judicial  control  as  other 
municipal  corporations:  Fitzgerald  ▼.  Hamis^  92  111  872L 

The  board  of  commissioners  of  Cook  county  can  ezercMe 
the  same  powers  as  boards  of  superviscNrs  in  other  counties: 
UeCord  y.  Pike,  121  111.  288;  2  Am.  St  Rep.  85.  Bach  county 
has  power  to  make  all  contracts  and  do  all  other  acts  io 
relation  to  the  property  and  concerns  of  the  county  necessary 
to  the  exercise  of  its  corporate  powers;  and  each  county  board 
has  power  to  manage  the  county  funds  and  county  businessy 
and  to  examine  and  settle  all  accounts  against  the  county: 
Fitzgerald  y.  HarmSy  92  III.  872.  Where  county  boards  are 
acting  within  the  boundaries  of  their  discretionary  or  legisla- 
tiye  powers,  the  courts  will  not  only  refrain  from  interfering 
with  the  passage  of  resolutions  and  orders  by  them,  but  will 
also  refuse  to  enjoin  the  enforcement  of  such  resolutions  and 
orders,  except  in  certain  cases  where  they  are  unreasonable. 
In  Fitzgerald  y.  HarmBy  92.111.  372,  where  we  refused  to  sue- 
tffin  an  injunction  against  the  county  clerk  from  issuing  an 
order  upon  the  county  treasurer  for  the  amount  of  a  claim 
preyiously  allowed  by  the  county  board  and  against  the  county 
treasurer  from  paying  the  same,  we  placed  such  refusal  solely 
upon  the  ground  that  the  board  was  acting  within  the  bounds 
of  the  powers  conferred  upon  it  by  law,  and  said:  ^  a  court  of 
equity  cannot  interfere  with  the  deliberations  or  the  action  of 
the  board  of  commissioners  oyer  a  matter  which  the  law  has 
entrusted  to  them,  unless  fraud  be  shown,  or  they  baye  under- 
taken to  allow  a  claim  which  was  not  of  a  character  ^^^  to 
be  paid  by  the  county."  Literally  interpreted  the  language 
here  used  might  be  construed  to  mean,  that  a  court  of  equity 
could  interfere  with  the  deliberations  of  the  board,  if  its  mem- 
bers were  undertaking  to  allow  a  claim  which  was  not  of  a 
character  to  be  paid  by  the  county.  But  the  case  cannot  be 
regarded  as  so  deciding,  because  the  question  of  the  power  of 
a  court  of  equity  to  enjoin  the  board  from  making  an  order  by 
a  yote  of  its  members  for  the  payment  of  a  claim,  as  distin- 
guished from  its  power  to  enjoin  the  clerk  or  auditor  from 
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dirmmag  ft  warrant  and  Ae  tnaauer  trom  paying  tha  anMMml 
of  the  claim  after  the  order  of  allowance  had  been  aade^  was 
no^  inTolved  nor  in  anj  war  ragp^eitod. 

It  ifl  eorrecUj-  annoanced  by  th»  tex^writera  in  general 

terme^  HuA  tazpayeia  and  property  hiildera  may  reeort  to 

eqvitj  to  reetrain  mnnicipal  corporationa  and  their  officeta 

irom  making  nnaotborivd  appropriations  of  the  eorporaia 

fiinds^  and  from  misapplying  the  moneys  of  the  corporation^ 

and  from  making  payment  oi  illegal  claims:  2  Dillon  on 

liCnnicipal  Corporations,  4th  ed.,  sees.  914,  919;  Cooley  on 

Taxation,  2d  ed^  pt  764;  2  High  on  InjnnetioDAi  8d  ed.,  seca^ 

1237-1239;    1   Pomeroy's   Equity   Jarisprndence,   aec.  260; 

10  Am.  &  Eng.  Ency.  of  Law,  p.  969.    It  ia  also  correctly 

laid  down  as  a  general  proposition^  that  the  restrictions  upon 

the  light  of  a  court  of  equity  to  interfere  with  the  action  of 

xnanicipal  bodies  do  not  extend  to  cases  where  those  bodies 

are  exceeding  their  lawful  powers:  2  High  on  Injanctions» 

Sd  ed.,  sec.  124L 

But  some  of  the  adjudged  caaes»  which  are  referred  to  aa 
sustaining  these  general  doctrines,  are  not  in  harmony  with 
each  other,  and  others  of  them  are  not  definite  and  decided 
in  their  conclusions,  upon  the  question  whether  equity  will 
confine  its  restraining  power  to  the  instrumentalities  which 
undertake  to  carry  out  and  execute  the  unauthorized  resoln« 
tions  and  ordinances  of  municipal  corporations,  or  whether  it 
will  enjoin  such  corporations,  acting  in  their  corporate  capao- 
ity,  from  adopting  resolutions  and  ordinances  which  are  in 
excess  of  their  *^^  legal  or  constitutional  authority.  There 
are  cases,  which  hold,  or  seem  to  hold,  that,  where  a  munioi- 
pal  corporation  is  about  to  pass  a  resolution  or  ordinanoe 
which  is  void  as  being  tdtra  vireB^  a  court  of  chancery  will 
enjoin  it  from  so  doing.  Among  such  cases  may  be  men- 
tioned the  following:  Davi$  ▼.  Mayor  etc,^  1  Duer,  451;  People 
V.  Stwievant,  9  N.  Y.  263;  59  Am.  Deo.  586;  Davis  y.  Mayor^ 
etc.,  14  N.  Y.  506;  67  Am.  Dec.  186;  Sprvng  VaUey  Water  Work$ 
y.  Bartlett,  16  Fed.  Rep.  615;  Town  of  Jachonport  ▼.  Watson^ 
33  Ark.  704;  State  v.  Comvfiisrioners,  89  Ohio  St.  68;  Page  ▼• 
AUm,  68  Pa.  St.  888;  98  Am.  Deo.  272;  Follmer  r.  NuekoOe 
Co.,  6  Keb.  204;  PeUr  y.  PreUyman,  62  Md.  566;  Patton  T. 
Stephens,  14  Bush,  824;  Board  of  Education  r.  Arnold,  112 
111.  11;  Spilman  v.  Parhersburg,  85  W.  Va.  606;  City  of  Vol* 
paraiso  y.  Gardner,  97  Ind.  1;  49  Am.  Rep.  416;  City  of 
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Springfield  T.  Edwardi,  Si  DL  626;  JlbwB  t.  Oily  of  Aorus 
90  IlL  104. 

In  none  of  the  oases  last  abo^e  dted,  ezoept  the  first  fimr, 
was  the  question  now  nnder  consideration  expressly  pcissed 
upon,  but  the  facts  stated  in  the  opinions  seem  to  warrant  the 
conclusion,  that  injunctions  were  sustained  against  the  coipo* 
rate  action  of  the  municipalities,  as  distinguished  from  the 
action  of  agents  or  officers  proceeding  under  their  orders. 

In  the  New  York  cases  it  was  held  that  a  court  of  chanceiy 
could  enjoin  the  board  of  aldermen  of  a  city  from  passing  aa 
ordinance  to  construct  a  railway  in  one  of  the  streets;  that 
municipal  corporations  are  creatures  of  limited  powers  in  the 
appropriation  of  the  funds  of  the  people;  that|  when  they 
attempt  to  appropriate  such  funds  to  purposes  not  authorized 
by  their  charters  or  by  positive  law,  whether  it  be  done  by 
resolution,  ordinance,  or  under  the  form  of  legislation,  their 
acts  are  void,  and  that,  while  courts  will  not  attempt  to  con- 
trol their  discretion,  yet,  if,  under  pretense  of  exercising  such 
discretion,  they  threaten,  or  are  about  to  do,  what  amounts  to 
a  gross  abuse  of  power  to  the  injury  and  in  fraud  of  the  rights 
of  individuals  and  the  public,  the  courts  will  interfere  to  pre- 
vent '^^  the  threatened  injury.  But  later  decisions  in  New 
York,  some  of  which  are  referred  to  hereafter,  have  taken  a 
difTerent  view,  refusing  to  follow  the  earlier  cases  above  men- 
tioned as  going  too  far  in  the  direction  of  subjecting  the  legis- 
lative and  political  powers  of  municipal  bodies  to  the  control 
of  the  courts:  Alpera  v.  San  Francisco^  12  Sawy.  631.  In 
Spring  Valley  Water  Works  v.  Barilett,  16  Fed.  Rep.  615,  an 
injunction  against  the  mayor  and  supervisors  of  San  Fran- 
cisco, restraining  them  from  passing  an  ordinance  to  fix  the 
price  of  water  furnished  to  the  city,  was  sustained  over  the 
objection  that  the  defendants  were  a  ^'legislative  body  en- 
dowed with  legislative  powers,  to  be  exercised  with  abbolute 
discretion";  and  it  was  held  that  the  board  of  supervisors  of 
a  municipal  corporation  will  be  enjoined  from  passing  an 
ordinance  which  is  not  within  the  scope  of  their  powers,  where 
its  passage  will  work  an  irreparable  injury.  The  Bartlett 
case,  however,  seems  to  have  been  overruled  by  the  later  case 
of  Alpers  v.  San  Francisco^  12  Sawy.  631. 

The  last  four  cases  above  cited,  to  wit,  Spilman  T.  Parietv* 
burg,  86  W.  Va.  606,  City  of  Valparaiso  v.  Oardner^  97  Ind.  1, 
49  Am.  Rep.  416,  City  of  Springfield  v.  Edwards,  84  111.  626, 
and  Howell  v.  City  of  Peoria,  90  111.  104,  are  cases  where  cities 
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were  enjoined  from  incurring  indebtedness  in  excess  of  the 
constitutional  limit,  or  from  entering  into  contracts  that  would 
involve  such  excess  of  indebtedness.  But  in  these  cases  the 
point  to  which  attention  was  more  especially  directed,  was  the 
meaning  of  the  word  "indebtedness/*  and  what  oonstitnted 
a  "debt"  within  the  meaning  of- the  constitution;  and  it  is 
not  altogether  clear,  that  "incurring  indebtedness"  does  not 
refer  as  well  to  the  enforcement  as  to  the  passage  of  corporate 
resolutions. 

A  large  number  of  the  decisions,  which  uphold  the  right  of 

equity  to  interfere  with  the  action  of  municipal  corporations 

where  such  action  is  in  excess  of  their  legal  powers,  will  be 

found,  on  examination,  to  be  based  upon  facts  which  show 

that  the  injunctions  were  issued  against  the  officers  or  agents 

*^  attempting  to  execute  or  enforce  corporate  resolutions, 

ordinances,  by-laws,  or  orders,  as  will  be  seen  by  reference  to 

the  following  cases:  New  London  v.  Brainard^  22  Conn.  653; 

Wehitery.  Tovm  of  Harwinton^  32  Conn.  131;  Bayle  v.  New 

Orleans,  23  Fed.  Rep.  843;  Harney  v.  Indianapolis  etc.  R.  R. 

Co.,  32  Ind.  244;    Davenport  v.  Kleinschmidt,  6  Mont  502; 

WiUard  y.  Comstock^  58  Wis.  565;  46  Am.  Rep.  657;  Lynch  v. 

Eastern  etc.  Ry.  Co,^  57  Wis,  430;  Place  v.  City  of  Providenee^ 

12  R.  L  1;  Austin  v.  Coggeshall,  12  R.  I.  329;  34  Am,  Rep. 

M8;  Sherman  v.  Carr,  8  R.  I.  431;  Newmeyer  v,  Missouri  etc* 

R.  R.  Co.,  52  Mo.  81;  14  Am.  Rep.  394;  OsUrhout  v.  Hyland^ 

27  Hun,  167;  Mayor  t.  Gill,  31  Md.  375;  Mernll  v.  PlainJUld, 

46  N.  H.  126;   Hospers  v.  Wyatt,  63  Iowa,  264;  Roberts  v. 

^ayor,  5  Abb.  Pr.  41;  Schumm  v.  Seymour,  24  N.  J.  Eq.  148; 

Ust  V.  Wheeling,  7  W.  Va.  601;  Rutz  v.  Calhoun,  100  III.  392; 

MeCord  v.  Pike,  121  111.  288;  2  Am.  St.  Rep.  85;  English  t. 

Smock,  34  Ind.  115;  7  Am.  Rep.  215;  City  of  Madison  v.  Smith, 

88  Ind.  502;  Sackett  v.  City  of  New  Albany,  88  Ind.  473;  45 

Am.  Rep.  467;    Wright  v.  Bishop,  88  111.  302;   Sherlock  v. 

yUlage  of  Winnetka,  59  IlL  889;  Crampton  r.  Zabriskie,  101 

U.  a  601. 

In  the  case  of  Crampton  T.  Zabriskie,  101  U.  8.  601,  which 
may  be  regarded  as  a  leading  case  npon  this  general  subject, 
Kr.  Justice  Field  uses  the  following  language:  ^  Of  the  right 
of  resident  taxpayers  to  invoke  the  interposition  of  a  court 
of  equity  to  prevent  an  equal  disposition  of  the  moneys  of 
the  county,  or  the  illegal  creation  of  a  debt,  which  they  in 
oommon  with  other  property  holders  of  the  county  may  other- 
^  be  compelled  to  pay,  there  is  at  this  day  no  serious  ques- 
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tioB.  •  •  •  •  ProflQ  the  nature  if  the  powers  exercised  bj 
municipal  oorporationSy  the  great  dangw  of  th^  abme^  and 
the  necessity  of  prompt  action  to  prevent  immediate  injariefl^ 
it  would  seem  eraioentlj  proper  for  courts  of  eqnitj  to  ioterfero 
upon  the  application  of  the  taxpayers  of  a  county  to  prevent 
the  consummation  of  a  wrong,  when  the  officers  of  tlioee  eoir^ 
porations  assume,  in  excess  of  their  powers,  to  create  burdens 
upon  property  holders'';  •*•  but  the  facts  of  the  ease,  in  the 
decision  of  which  this  language  was  used,  show  that  the  legis- 
lative  action  of  the  county  board  had  already  been  put  fuih 
in  all  essential  respects  before  the  injunction  was  asked  for; 
there,  the  board  of  chosen  freeholders  of  a  county  in  New 
Jersey  had  purchased  certain  lands  without  legal  authority  to 
do  so,  and  had  issued  bonds  in  payment  for  the  same;  and 
the  object  of  the  injunction,  as  is  stated  in  the  opinion  ef  the 
court,  was  "  to  enjoin  the  prosecution  of  the  action  to  enforce 
their  payment"  by  the  holder  of  the  bonds. 

In  Colton  y.  Hanchett,  13  111.  615,  it  was  held  that  the  board 
of  supervisors  of  a  county  had  no  authority  to  appropriate  the 
county  funds  to  aid  a  private  individual  in  the  construction 
of  a  toll-bridge,  and  that  an  injunction  would  issue  at  the  suit 
of  a  taxpayer  to  restrain  the  board  from  granting  a  sum  of 
money  to  a  private  individual  for  such  purpose;  but  it  ap- 
pears from  the  statement  of  the  facts  in  the  ease,  that  the 
board  had  previously  passed  a  resolution  directing  that  an 
order  should  be  drawn  upon  the  county  treasurer  lor  the 
money,  to  ¥rit:  $1,000,  in  favor  of  such  individual,  upon  his 
completion  of  the  bridge,  and  upon  his  conveying  to  the 
county  a  right  of  way  over  the  bridge  for, certain  of  its 
officers. 

In  Perry  County  v.  Kinnear,  42  111.  100,  the  county  board 
made  an  appropriation  to  pay  to  a  judge  of  the  circuit  court 
money  in  addition  to  the  salary  allowed  him  by  law;  and  it 
was  held  that  such  appropriation  of  the  money  of  the  citi- 
zens was  illegal  and  would  be  enjoined  by  a  court  of  equity 
at  the  suit  of  taxpayers;  but,  before  the  injunction  was  ap- 
plied for,  the  board  had  passed  a  resolution  ordering  the 
county  clerk  to  issue  an  order  on  the  treasurer  in  favor  of 
the  judge,  and  the  injunction  was  against  the  county  olerk 
from  issuing  the  order  and  the  county  treasurer  from  paying 
H.  In  Beauchamp  v.  Kanhahee  Co.,  45  Dl.  274,  the  facts  wers 
similar  to  those  in  the  Perry  county  casOi  and  the  ruling  was 
the  same. 
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In  CarUr  ▼.  (?%  of  Chicago^  67  HI.  288|  where  the  question 
w&B  whether  a  city  could  be  enjoined  from  wo  coostructing  a 
***  roadway  as  to  inchide  in  it  the  portion  of  land  eet  apart 
in  the  plat  for  eidewalke  on  either  side  of  the  roadway,  it  wss 
held  that  the  city  held  the  fee  of  the  streets  in  trust  for  the 
public,  and  would  be  enjoined  from  a  violation  of  such  trust 
by  such  an  abuse  of  its  powers  as  to  injure  the  property  of 
individuals;  but  the  injunction  there  issued  was  against  the 
enforcement  of  an  ordinance  which  had  already  been  passed* 

In  Sherlock  v.  Village  of  Winneika^  59  111.  889,  where  it  was 
held  that,  although  a  municipal  corporation  was  vested  with 
the  largest  discretion  in  the  exercise  of  its  public  and  political 
poweis,  yet  it  must  be  regarded  as  the  depositary  of  a  trust 
in  referenoe  to  the  corporate  property,  and,  if  guilty  of  a 
breech  of  such  trust,  would  not  be  exempt  from  judicial  in« 
terference  merely  because  the  forms  of  legislation  were  used; 
it  appeara  that  the  injunction  was  mainly  directed  against  the 
collection  of  a  tax,  the  levy  of  which  had  been  ordered  in  an 
ordinance  theretofore  passed  by  the  village  council:  MUkau 
V.  Sharp^  16  Barb.  193. 

But  we  are  not  limited,  in  the  investigation  of  this  subject, 
to  an  examination  of  the  facts  of  the  cases,  which,  while  sus- 
taining the  general  power  of  equity  to  restrain  the  action  of 
municipal  bodies,  do  not  make  any  special  reference  to  the 
mode  of  exercising  such  power.  There  are  many  decisions 
which  hold,  in  express  and  definite  terms,  that  *'  the  courts 
will  not  enjoin  the  passage  of  unauthorized  ordinances,  and 
will  ordinarily  act  only  when  steps  are  taken  to  make  them 
available":  1  Dillon  on  Municipal  Corporations,  4th  ed.,  sec. 
808,  note  on  page  887.  There  may  be  instances  where  this 
restriction  upon  the  power  of  the  courts  will  sometimes  be 
disregarded,  as  where  municipal  corporations  are  exercising 
mere  business  or  ministerial,  rather  than  legislative,  powers 
{City  of  Valparaiso  v.  Oardner,  97  Ind.  1;  49  Am.  Rep.  416; 
1  Dillon  on  Municipal  Corporations,  4th  ed.,  sees.  478,  474, 
927, 1048);  or  are  wrongfully  disposing  of  property  held  by 
them  as  trustees  for  the  public  {MUhau  v.  Sharp^  16  Barb. 
193;  Sherlock  v.  Village  qf  Winnetka,  69  111.  889);  or  •**  are 
attempting  to  act  upon  mattera  not  by  their  charters  or  by 
the  law  subject  to  their  jurisdiction  {Alpera  v.  San  Francisco^ 
12  Sawy.  631);  or  where  it  appeara  that  the  mere  voting  on 
and  formal  passage  of  a  resolution  or  ordinance  will  instantly, 
without  any  action  or  attempt  to  enforce  any  right  or  privi- 
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lege  tinder  it,  effect  an  irremediable  private  injury:  WhUm^ 
T.  Mayor  etc.,  28  Barb.  233. 

The  weight  cf  authority  and  the  tendency  of  the  more  re- 
cent decieions  are  in  favor  of  the  position  that  the  restraining 
power  of  the  courts  should  be  directed  against  the  enforce- 
ment, rather  than  the  passage,  of  unauthorized  orders  and 
resolutions,  or  ordinances,  by  municipal  corporations.  To 
this  effect  are  the  following  authorities:  Des  Moines  Oas  Co. 
Y.  City  of  Dea  Moines^  44  Iowa,  505;  24  Am.  Bep.  756;  Linden 
V.  Case^  46  Cal.  171;  Merriam  v.  Board  of  Supervisore^  72  CaL 
617;  City  of  Chicago  v,  EvanSy  24  111.  52;  Whitney  v.  Mayor^ 
28  Barb.  233;  People  v.  Mayor,  32  Barb.  35;  People  ▼.  Mayor^ 
9  Abb.  Pr.  253;  Cincinnati  Street  R.  R.  Co.  v.  Smith,  29  Ohio 
St  291;  Harrison  t.  City  of  New  Orleans,  83  La.  Ann.  222;  39 
Am.  Rep.  272;  Alpers  t.  San  Francisco^  12  Saw.  631;  2  High 
on  Injunctions,  8d  ed.,  sec.  1243. 

In  Alpers  v.  San  Francisco,  12  Saw.  631,  Mr.  Justice  Field 
who  wrote  the  opinion  in  Crampton  v.  Zabriskie,  101  U.  S, 
601,  says:  *'If  by  either  body,  the  legislature  or  the  board  of 
supervisors,  an  unconstitutional  act  be  passed,  its  enforce- 
ment may  be  arrested.  The  parties  seeking  to  execute  the 
invalid  act  can  be  reached  by  the  courts,  while  the  legisla* 
tive  body  of  the  state  or  of  the  municipality  in  the  exercise 
of  its  legislative  discretion  is  beyond  their  jurisdiction.  The 
fact  that  in  either  case  the  legislative  action  threatened  may 
be  in  disregard  of  constitutional  restraints,  and  impair  the 
obligation  of  a  contract,  .  •  •  •  does  not  affect  the  question. 
It  is  legislative  discretion  which  is  exercised,  and  that  discre- 
tion, whether  rightfully  or  wrongfully  exercised,  is  not  sub- 
ject to  interference  by  the  judiciary The  principle 

that  the  exercise  of  legislative  ''^^  power  by  a  municipal 
body  is  beyond  judicial  control  is  too  important  in  our  insti- 
tutions to  be  weakened  by  occasional  decisions  in  disregard 
of  it" 

In  Des  Moines  Oas  Co.  v.  CUy  of  Des  Moines,  44  Iowa,  606, 
24  Am.  Rep.  756,  where  the  city  of  Des  Moines  had  chartered 
a  gas  company  with  certain  exclusive  privileges,  and  at- 
tempted by  a  subsequent  ordinance  to  repeal  said  charter 
and  grant  the  same  privileges  to  another  company,  it  was 
sought  to  enjoin  the  passage  of  the  repealing  ordinance,  on 
the  ground  that  it  would  be  a  violation  of  the  contract  cre- 
ated by  the  charter,  and  therefore  unconstitutional;  but  it 
was  held  that  the  court  had  no  power  to  issue  the  injunction 
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nnder  the  droumsianceSf  and  U  If  there  said:  '*The  general 
asBombly  is  a  co-ordinate  branch  of  the  state  govemmenti 
and  so  ia  the  law-making  power  of  public  municipal  corpo* 
rations  within  the  prescribed  lin)it8.  It  is  no  more  compe- 
tent for  the  judiciary  to  interfere  with  the  legielative  acts  of 
the  one  than  the  other.  But  the  unconstitutional  acts  of  either 
may  be  annulled.  Certainly  the  passage  of  an  unconstitu- 
tional law  by  the  general  assembly  could  not  be  enjoined. 
If  BO,  under  the  pretense  that  any  proposed  law  was  of  that 
character,  the  judiciary  could  arrest  the  wheels  of  legislation. 
•  •  •  .  After  its  passage  the  judiciary  may  declare  the  law 
unconstitutional:  Piqua  etc.  Bank  v.  Knoop^  16  How.  869; 
Dodge  v.  Woolsey,  18  How.  331;  but  previous  to  that  time 

judicial  powers  cannot  be  inyoked A  void  law  is  no 

law,  and  this  without  doubt  is  true  as  to  an  ordinance 

While  it  is  not  the  province  of  the  judiciary  to  interfere  and 
arrest  the  passage  of  the  ordinance,  yet  the  doors  are  open  for 
the  purpose  of  testing  its  legality." 

In  Linden  v.  Case^  46  Cal.  171,  it  was  held  that  an  injunc- 
tion will  not  be  granted  to  restrain  a  board  of  supervisors 
from  contracting  a  liability,  which  is  not  a  legal  charge 
against  the  county,  or  '*from  allowing  any  accounts  against 
the  county  thereon,''  the  supreme  court  of  California  saying: 
**  No  order  made  by  a  board  of  supervisors  is  valid  or  bind- 
ing *^*  unless  it  is  authorized  by  law.  No  claim  against 
a  county  can  be  allowed,  unless  it  be  legally  chargeable  to 
the  county;  and  if  claims  not  legally  chargeable  to  the 
county  are  allowed,  neither  the  allowance  nor  the  warrants 
drawn  therefor  create  any  legal  liabilities.  •  ...  If  illegal 
claims  are  allowed  by  the  board  against  the  county,  it  will 
be  the  duty  of  the  auditor  to  refuse  to  draw  warrants  there- 
for; and  if  warrants  are  drawn,  it  will  be  the  duty  of  the 
treasurer  to  refuse  to  pay  them.  The  presumption  is  that 
these  officers  will  faithfully  discharge  their  duty  in  the 
premises.'' 

In  the  more  recent  case  of  Merriam  v.  Board  of  Supervison^ 
72  CaL  617,  decided  in  1887,  it  was  held  that  an  injunction 
would  not  lie  at  the  instance  of  a  taxpayer  to  restrain  the 
board  of  supervisots  of  a  county  from  ordering  certain  claims 
to  be  paid  on  the  ground  that  they  were  not  proper  or  valid 
demands  against  the  county,  and  it  was  there  said:  ^'The 
members  of  the  board  would  themselves  be  individually 
responsible  for  moneys  willfully  paid  out  without  authority 
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aflaw.  They  are  tnieteee  ef  the  Ainde  for  certain  epeeilled 
imrpoees,  and  oannot,  «zeept  by  ▼iolating  their  oatliBy  wSkm 
them  to  be  applied  to  other  pnrpoees.  They  aet  jodieiallj,  it 
la  ime,  and  will  not  be  held  aoeonntaUe  for  mere  enore,  bnt 
they  will  not  be  ezeneed  on  the  gronnd  that  they  ha^e  acted 
honeetiy  merely  becanee  they  do  not  steal  the  fande.  If  they 
willfnlly  appropriate  moneys  for  a  purpose  not  authorised  by 
poeitive  law,  they  are  liable  civilly  and  criminally." 

In  CUy  of  Chicago  t.  Evant,  24  IlL  52,  a  bill  waa  filed  to 
•enjoin  the  common  comicil  of  Chicago  from  passing  an  ordi- 
nanocy  granting  to  the  North  Chicago  City  Railway  Company 
the  right  to  construct  a  railway  across  the  Clark  Street  bridge, 
etc,  and  we  said  in  that  case:  '^The  procuring  the  adoption 
of  this  ordinance  is  not  sach  an  illegal  and  nnwarranted  act 
as  can  produce  injury,  and  until  they  act  under  it  as  their 
only  warrant,  no  reason  is  peroeivod  why  they  should  be 
stayed  in  their  action.  The  passage  of  ordinances  which 
confer  no  *^^  rights  or  authority,  are  harmless  until  steps 
are  taken  to  make  them  available.^* 

Our  survey  of  the  authorities  leads  ns  to  the  conriaaion 
that,  in  the  case  at  bar,  the  application  ibr  an  injunction  was 
premature.  If  the  board  of  commissioners  had  passed  a 
resolution  to  make  a  new  contract  with  the  a|q)ellee,  or  had 
made  an  order  directing  the  payment  of  the  balance  doe  on 
the  old  contract,  and  the  appellants  had  filed  a  hill  to  pre- 
vent the  mandates  of  the  board  from  being  carried  into  effect 
by  enjoining  the  clerk  or  awditor  of  the  board  firom  drawing 
a  warrant  on  the  county  treasurer  and  by  enjoiniog  the 
county  treasurer  from  paying  such  warrant,  or  by  enjoining 
such  other  steps  as  might  be  taken  to  enforce  the  action  of 
the  board,  then  a  very  difierent  case  would  have  been  pre- 
sented for  our  consideration. 

The  direction,  that  no  county  shall  appropriate  or  pay  any 
of  the  public  funds  to  a  school  controlled  by  a  <^urch 
involves  the  ascertainment  of  a  fact  It  must  be  ascertained 
by  the  county  board,  whether  the  school  applying  for  the 
appropriation  or  payment  is  or  is  not  controlled  by  a  church. 
A  court  of  chancery  cannot  assume  in  advance,  that  the 
ixMtrd  of  county  commissioners  will  ignore  the  real  facts,  and 
violate  the  fundamental  law  of  the  state  by  making  illegal 
contracts,  or  illegal  appropriations.  It  is  time  enough  for 
equity  to  stretch  forth  its  preventive  arm,  when  some  at- 
tempt is  made  to  enforce  the  unconstitutional  act.    A  mu- 
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oicipal  corporation,  which  has  entered  into  a  Toid  contradi 
eannoi  be  estopped  from  taking  advantage  of  its  own  inca- 
pacity when  suit  is  brought  upon  such  contract,  or  other 
efforts  are  made  to  secure  its  execution:  Autiin  t.  Cogg€$hatt^ 
12  R  I.  829,  84  Am.  Bep.  648;  Sehumm  ▼•  Beynumr,  24  N.  J. 
Eq.  143. 

There  is  nothing  in  the  bill  to  show  that  there  would  have 
been  any  haste  in  drawing  a  warrant  upon  the  county  treas- 
orer,  or  in  obtaining  payment  from  him,  if  the  order  allowing 
appellee's  claim  had  been  made  by  the  board.  It  does  not 
appear  that  the  remedy  of  appellants  would  not  have  been 
as  effectiye  *'*  against  the  instrumentalities  attempting  to 
carry  out  the  mandate  of  the  board  as  against  the  corporate 
body  itself.  While  the  legislative  power,  which  has  been 
delegated  to  municipal  corporations,  is  of  a  limited  and  sub- 
ordinate character,  it  yet  remains  true,  that  Judicial  inter* 
ference  with  it  is  fraught  with  serious  oonsequenoeSi  and  euk» 
not  be  too  carefully  avoided. 

The  decree  of  the  circuit  court  is  aflSrmed. 

• 

Thaeaao  (rf  RoherUr,  OHif  qf  LauitaiUe,  92  Ky.  OS,  b  perlutps  aoi  alftos«llMr 

OQaiistent  with  th«  principal  mm  in  tli«  ditpodtion  of  tlM  qiMitioB  OMdt  r^ 

ipeeting  th«  power  of  conrto  of  oqnity  to  onjoin  tho  onnotakont  el  wmd  ■•• 

oicipal  Qfdinanoea,    There  waa  introdnoad  into  the  ga&enl  aaaaail  af  Iha 

dty  of  Lonisrille  an  ordinance  directing  tba  mayor  to  ooavay  to  the  ooai» 

aiaaionera  of  the  sinking  fand  of  that  eity  aU  the  real  property  Iraottng 

OB  the  Ohio  river  and  held  by  the  eity  for  wharf  pnrpoaeo,  apon  tnttt^  thai 

the  commiasionera  wonld  hold  it  for  the  lame  porpoeea  aa  it  had  hitherto 

been  held  by  the  city.    While  thia  ordinanoe  waa  pending  before  the  gaa* 

iral  council,  certain  reaidenta  and  owners  of  the  property  snbjeet  to  mnateii 

pal  taxation  thereon  filed  their  bill  in  equity,  alleging  that  the  ordinanoe  ta 

^nostion  wonld  be  at  once  pasaed  and  wonld  be  followed  by  aa  imnedlali 

tranef er  of  the  property,  unless  an  injunction  should  be  granted  by  the  eooiC 

No  answer  waa  filed  on  behalf  of  the  nuyor  or  any  OMmber  el  the  ooiaea 

council,  save  one,  who  denied  that  he  waa  in  favor  of  the  passage  eC  the  ordi* 

nance,  bnt  did  not  deny  that  it  would  be  enacted  if  aa  injnnetioB  did  aal 

iasoe.    The  city  on  its  part  aaswersd,  aUeging;  in  affeot^  that  it  had  power 

to  make  the  transfer  oontemplated  by  the  ordinanoe^  and  the  oommiasJoaesi 

of  the  sinking  fund  by  their  anawer  also  olaimed  the  eziatenoe  of  the  powee 

of  the  city  to  make  the  transfer  to  them.    The  oonrt  of  appeala  first  ooo* 

sidered  the  question,  whether  it  waa  within  the  power  of  the  mnnicipality  ta 

make  the  transfer  in  question,  and  reaohed  the  eonclnaion,  that  the  wharf 

property  was  held  in  trusty  and  that  the  troat  inrolred  eertaia  datiea  and 

oUigationa  in  their  aatnra  inalienable^  and  therefore^  that  the  ordinanoe  if 

•naoted,  most  be  invalidi  oeoondly,  the  eoart  oonaidered  whether  the  plaaii- 

tifb  ooenpied  snch  a  position  that  they  were  entitled  to  call  into  qaeatioa  ths 

tetioQ  of  the  municipality,  and  decided  that^  beoaoae  they  were  engaged  ia 

bajring  and  selling  stone  coal,  for  sale  and  dalireiy,  whish  had  to  be  landed 
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•I  th«  eitj  wburyes,  thej  woald  eonseqnently  laiFer  special  and  peculiar  is- 
Juy  distinct  from  Uiat  of  the  pablio  in  case  of  either  ezoeisiTe  wharfage  or 
•betmotion  of  the  free  ase  of  pablio  property,  and  therefore,  that  ifaa  tntereaft 
el  the  plaintiffs  was  saoh  as  to  entitle  them  to  be  heard:  I^stlj,  the  cooxt 
determined,  under  the  oircnmstaoces  el  the  ease,  it  was  proper  for  a  eoort 
•f  equity  to  interpose  to  prerent  the  enactment  of  the  alleged  illegal  ordi- 
nance, upon  this  subject  saying:  "Bat  it  is  contended  in  aigaraent  and 
seems  to  hare  been  the  ground  for  dismissing  the  action,  that  a  oonrt  of 
equity  will  not  enjoin  passage  by  a  municipal  body  of  an  ordinance  or  reeo- 
lotion*  In  High  on  Injunctions,  section  1213,  relied  on  by  counsel,  it  n 
said:  'It  is  unquestionably  true  that  purely  legislAttTe  acts,  sni^  ss  the 
passage  of  resolutions,  or  the  adoption  of  ordinances  by  a  mnnieipal  body, 
CTen  though  alleged  to  be  unconstitutional  and  Toid,  will  not  be  enjoined, 
since  it  is  not  the  province  of  a  caurt  of  equity  to  interfere  with  the  pro- 
ceedings of  municipal  bodies  in  matters  resting  within  their  jurisdiction,  or 
to  control  in  any  manner  the  exercise  of  their  discretion.  A  distinctioa, 
however,  is  properly  drawn  between  the  case  of  restraining  an  alleged  act 
attempted  under  the  authority  and  sanction  of  a  municipal  body  and  re- 
straining the  corporation  itself  from  granting  such  authority.*  Bat  in  the 
same  section  it  is  conceded  that '  the  question  of  equitable  interfereaee  by 
Injanction  with  the  legislative  action  of  municipal  bodies  has  given  rise  to 
some  apparent  conflict  of  authority  and  is  not  wholly  free  from  doubt.' 

**  It  is  said  by  Dillon,  section  908,  *  to  be  settled  that  it  is  oompetent  for 
the  legislature  to  delegate  to  municipal  corporations  the  power  to  make  by- 
laws and  ordinances  with  appropriate  sanctions  which,'  when  anthoriaed, 
have  the  force,  in  favor  of  the  municipality  and  against  persons  bound 
thereby,  of  laws  passed  by  the  legislature  of  the  state.'  And,  in  a  note, 
eases  are  cited  in  which  is  stated  the  general  proposition  that  courts  will  not 
•njoin  the  passage  of  nnanthorisad  ordinances  and  will  ordinarilj  act  only 
when  steps  are  taken  to  make  them  available. 

"Of  course  if  every  municipal  ordinance  has  the  quality  and  force  oi  a  lav 
ef  the  state  legislature,  courts  of  equity  would  be  without  power  to  enjoiB 
or  otherwise  interfere  with  passage  of  any,  because,  on  acooont  of  the  peoa- 
liar  structure  of  the  state  government,  each  of  the  three  departments  tbeteof 
b  distinct  and  acts  in  its  own  sphere  independent  of  the  others.  Bat  the 
power  delegated  to  a  municipality  to  legislate  is  not»  as  to  all  snbjeets,  aheo- 
Inte,  even  within  corporate  limits.  On  the  contrary,  it  is  not  only  restricted 
by  statute  but  also  subordinate  to  settled  principles  of  law  and  equity,  ia 
view  of  which  it  is  presumed  to  be  delegated;  for  such  a  corporation  ia  ereafced 
for  a  double  purpose,  and  consequently  has  a  dual  character— one  govem- 
msntal  or  public,  ths  other  private  or  proprietary.  As  said  in  Ofiscrv. 
Wareetter,  102  Mass.  489,  8  Am.  Rep.  485,  *the  distinction  is  well  estab- 
lished between  the  responsibilities  of  towns  and  cities  for  acts  done  in  their 
public  capacity  in  the  discharge  of  duties  imposed  on  them  by  the  legislators 
for  their  public  benefit,  and  for  acts  done  in  what  may  be  called  their  private 
character,  in  the  management  of  property  and  rights  voluntarily  held  by 
them  for  their  own  immediate  profit  and  advantage  as  a  corporation,  although 
inuring,  of  course,  ultimately  for  the  benefit  of  the  publia' 

"  It  was  in  reference  to  its  govermental  or  public  eharaoter  that  it  was,  in 
the  case  of  the  CUif  qf  LouisvUle  v.  CommomceaUh,  I  Duv.  205,  85  Am.  Dec 
624,  held  that  a  city  or  town  in  this  state,  '  to  the  extent  of  the  jurisdiction 
delegated  to  it  by  its  charter,  is  but  an  efilnence  from  the  sovereignty  of 
Kentucky,  governs  for  Kentncky,  and  its  authorised  legislation  and  local 
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ftdndnifltratloii  of  law  are  l^gialatioD  and  adminittratioD  by  Kentiioky« 

KbriMig^  tba  agaaej  of  that  mnnioipalitj.'    But  a  nmnicipal  oorporatioa, 

wImb  holding  in  ite  private  or  propriotary  eharaetor  property  or  fanda  is 

Imsfe  lor  taipayois  and  inhabitaate  witbin  its  limite,  ooonpieo  toward  thta 

%  relation  like  that  of  a  parely  private  oorporatioa  to  its  eutuk  qm  inui,  who 

•re  iti  ahareholders;  for  in  each  oate  the  corporation,  or  ite  governing  body, 

ia   »  tmetee;  and  if  oreditora,  or  shareholdera,  may  maintain  aa  action 

agpunet  the  board  of  directors,  the  governing  body,  of  a  private  corporation, 

to  prevent  or  avoid  an- illegal  and  wrongful  aot^  ea  nnqneetioaably  they  eaa 

do,  why  may  not  taxable  inhabitanta  maintain  one  against  a  mnuicipal  cor* 

poratioa  and  its  governing  body,  the  nity  council  or  board  of  tnutees,  to 

prevent  as  well  ae  avoid  an  act  illegal  and  wrongful,  done,  or  abont  to  be 

dooe^  ia  relation  to  property  or  fnnds  held  In  trost  ? 

"In  High  on  Injunctions,  section  1241,  is  this  languages  *The  reetrioUone 
thue  placed  upon  equitable  interference  with  the  action  of  municipsl  corpo- 
rations do  not  extend  to  oasee  where  the  act  sought  to  be  enjoined  it  la 
exoeee  of  the  corporate  power,  bat  ars  limited  to  cases  of  a  conceded  Juris* 
dictacxn,  within  the  bounds  of  which  the  municipal  power  Is  aeting.    And 
while  it  is  thus  shown  equity  will  not  enjoin  the  action  of  mnnidpU  eorpi^ 
rations  while  proceeding  within  limits  of  their  well-de6ned  powers  as  itxsd 
by  law,  it  has  undoubted  jurisdiction  to  restrain  them  from  acting  in  ezoess 
of  their  authority  and  from  the  commission  of  acts  uUra  sires.'    Thon|^  it 
b  not  quite  dear  from  the  language  ueed  whether  the  test  of  jurisdictioa  Is 
meant  to  apply  to  acta  of  municipal  corporations  done  as  well  in  their  publie 
ss  private  character,  it  is  manifest  such  restraining  power,  to  be  effectual, 
most  operate  upon  the  general  council  of  a  dty  or  board  of  trusteee  of  a 
town;  for  acts  done  in  excess  of  authority,  or  uUra  vhti,  cannot  be  oom* 
■litted  by  a  corporation  except  by  its  governing  body  or  head.     And  such 
must  have  been  intended  to  be  the  meaning  and  scope  of  the  propodtion» 
for  several  leading  oases  in  England  are  dted  in  whiob  the  power  of  a  court 
flf  equity  to  enjoin  passage  of  an  illegal  ordinanance  is  distinctly  reoogniaed. 
''The  case  oLDcw  ifoAiei  Ooi  Co.  v.  The  CHtjf  q^  Du  Moinet,  44  Iowa,  605| 
M  Am.  Bep.  766,  dted  by  counsel,  wee  ae  to  the  powsr  of  equity  to  enjdn 
pssmge  ef  aa  wdinanoe  repealing  a  former  one  under  which  a  contract  had 
bsen  mad")  with  the  plaintiisi    It  was  hdd  by  the  ooorl  that  the  munidpal 
aoundl  had  in  reference  to  the  matter  diaeretionary  power  and  was  acting 
within  the  seope  of  it^  and  wee  neither  violating  a  trust  nor  doing  an  irre- 
parsUe  injury  to  the  plaintifll    And  though  it  was  there  said  in  general 
tanns  that  the  ordinance  in  question  had  the  force  of  aa  act  of  the  legie* 
lature  and  could  not  be  enjoined,  it  was  still  conoeded  that  one  ereatiag  a 
public  nuisance  might  be,  because  it  could  not  be  a  rightful  subject  af  legie- 
latioa,  and  the  mischief  therefrom  might  be  irreparable^  whieh  wae  la  effMit 
a  eoncesdon  of  the  power  in  every  case  of  like  conditions. 

"  In  the  People  t.  /Hayer,  90  N.  Y.  402,  it  was,  upon  prindple  and  aathor^ 
ity  of  previous  decisions  in  that  state,  held  that  while  equity  will  not  ordi- 
narily interfere  with  mattan  resting  largely  in  the  diacretion  of  munidpal 
•nthoritiea^  when  the  threatened  action  will  produce  irreparable  injury,  and 
eoasists  in  aa  Ulegel  graat^  or  the  dispodtion  of  property,  by  devoting  it  in 
whole  or  in  part  to  the  use  of  a  private  corporation,  or  where  aa  illegd 
grant  is  threatened,  or  the  action  attempted  is  corrupt  and  fraudulent  and 
tn  abuse  of  trusty  the  court  may  interfere  by  injunction  to  reetrain  passage 
d  aa  ordinance  for  the  purpoee. 

"In  our  opinion,  the  general  proportion  that  a  court  of  equity  may  not 
•Qjoia  passage  of  a  municipal  ordinance^  must  be  confined  ia  ite  applicatiea 
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lo  inbfeete  oTcr  which  tii«  ooiporation  fai  Its  fovernmental  or  pnUit  efaar^ 
Mt«r  has  disentionary  aathority.  And  if  it  bo  oonooded  taxable  inkabifamti 
bATO  A  right  to  reaort  to  equity^  at  aU»  to  natrain  m  nuuucipal  osfpontua 
and  its  officen  from  making  an  iHagal  or  wrongful  diapoaition  of  eorponii 
property,  whereby  the  plaintiffi  will  bo  injuriously  affoctod,  it  leoaooaUy 
foUowa  the  power  exists  to  enjoin  passage  of  the  ordinanoo  anthoriiing  tba 
aet  whenever  irreparable  injury  will  bo  done  to  tho  plaiBtifis^  and  they  btft 
no  adequato  remedy  at  law;  for,  from  its  nature,  a  proTontiTo  remedy  aay 
bo  applied  at  the  inception  of  a  wrongful  act;  in  faot^  wb«a  it  ii  aboot  to 
bo  done  or  ia  threatened. 

*'  There  may,  howoTer,  bo  subjecta  in  relation  to  which  the  municipal  oorpo* 
ration  has  diaorotionary  power  to  legislate,  and  with  which  oonrts  of  eqnitj 
upon  gronnda  of  expediency  and  policy  will  not  interfere  in  the  abssooe  of 
fraud  or  breach  of  trusts  But  thia  ia  not  auch  a  caae;  for  the  plsiu  kigal 
duty  ia  imposed  upon  the  general  council  to  hold,  control  and  maoag*  tbt 
wharf  property  for  use  of  tho  public,  which  can  not  bo  evadod  by  tnmfef 
of  it  or  otherwise.  Yet;  passage  of  the  ordinance  in  quaation  might  ban 
boon,  if  it  waa  not  actually  intended  to  be,  foUowod  ao  aoon  by  transfer  oi 
tho  property  aa  to  put  it  out  of  the  power  of  the  -plaintiffi  and  all  other 
parties  aggrieved  to  prevent  ccmaummation  of  the  wrongful  act. 

**  We  think  the  court  of  equity  baa  not  only  the  power  to  restrain  passage  o( 
■a  ordinanoo  authorizing  an  illegal  or  wrongful  dispoaition  of  property  ao* 
quired  and  held,  aa  ia  the  caao  of  the  wharf  property,  bu^  if  needfal,  com- 
pel the  general  council  to  perform  the  duty  of  preservinj^  protecting  and 
maintaining  it  for  the  purpose  intended,  though,  of  course^  leaving  ii  to  the 
discretion  of  that  body  as  to  the  manner  of  discharging  ita  truath 

'*It  ia  stated,  in  the  answer,  that  the  ordinance  was  withdrawn  after  eosi' 
nencement  of  the  action,  and  waa  not  before  the  general  council  when  the 
trial  was  had.  But  aa  tho  plaintiffa  bad  a  cause  of  aotion,  withdrawal  U 
tho  ordinanoo  did  not  have  effeot  to  defeat  their  right  to  the  relief  soogb^ 
especially  as  another  ordinance  of  the  same  character  may  be  hereafter  in* 
troduced  and  passed,  unless  the  right  to  do  so  be  perpetually  enjoined.  Tbe 
Judgment  dismtsaing  the  action,  being  aa  already  indicated  enoneooi,  iin- 
wersed  and  cause  remanded  for  proceedings  consistent  with  thia  opiaioa.* 

CovHTiia— DxvDiinoii.— Countiea  are  political  snbdiviaioaB  of  thsitatM 
oreated  by  the  sovereign  power  for  the  ezerciM  of  the  funetioiia  of  locsl  got* 
ernment:  Fry  v.  CowUy  qf  Albemarle,  86  Va.  195;  19  Am.  St.  Rep.  87a  A 
county  ia  %  corporation  within  the  meaning  of  the  arttole  of  the  eoostitotioa 
cf  Pennsylvania  providing  that  municipal  and  other  oorporatioos  exsrdiiBg 
the  right  of  eminent  domain  ahall  make  jnat  oompensation;  Comh^t  ^C^^f^ 
T.  Btqwt,  117  Pa.  6t  647;  8  Am.  St  Rep.  712.  Gountiea  are  politual,  af 
gregate  corporations,  capable  of  exerciaing  aach  power  aa  they  may  bsveite^ 
with  by  the  legislature,  and  are  sometimea  called  q^uud  eorpmtions:  Uf^ 
friUeetc  R.  B,  Oo  t.  Cawity  Comrt^  1  Sneed,  687;  68  Am.  Dee.  48^  sad  note. 
Oountiea  are  pubUo  oorporationi,  aiibjeot  to  oomplste  legislativt  coaU^ 
Cole$  V.  County  qf  MadUon^  Breeee,  164;  18  Am.  Dea  16L  A  eonnty  iaao^ 
a  corporation  for  municipal  purpcees,  so  far  aa  they  are  to  be  eonsidsredcfM^ 
porations  at  all,  they  are  political  corporationss  People  r,  McFadde»,  81  Od 
489;  16  Am.  St.  Rep.  66.  See  also  the  extended  note  on  eonntiea  to  (KfiMft 
T.  Cotm^  qf  Contra  Coita,  68  Am.  Deo.  89L 

lNJX7If CTION  TO  RSST&AIN  THS  DlSCBBTIOirAKT  POWXRS  of  officcrS  Will  BOl 

be  issued:  Mc  W/torter  v.  Fenaacola  efo.  i2.  iS.  Od^,  24  Fla.  417;  12  AnL  ^^ 
Rep.  280^  and  noto. 
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Iknnicnov  vo  RnTiunr  tbb  ITklawivl  AnrnefnoAmm  ov  Tumue 
Fmn«.— Aa  dkmfcting  ovMr  k  •ntttkd  to  «i  IsJvMkiMi  to  iMtnia  a  tily 
mawmni  fraoipajriog  artraaft  oosfametor  lor  inipiritti  workt  Zodor  t.  MtOm^ 
€rm»  48  N.  J.  B).  276;  27  Am.  St  Kep.  4A»,  ud  note.  This  qoaction  k 
tbrnrnghly  dkcimad  In  the  ezUBded  note  to  McCord  t.  FUoi^  2  Am.  8k 
^       ML 


City  of  Jolibt  i;.  Shufbldt. 

HaauosBOi-^PsoxiiiATB  Cavsx.— Iv  ▲  Pssaoir  Is  Ivjubid  bt  thb  Gov. 
jomr  BnuLT  of  an  accidont  and  of  tha  negligenca  of  a  oity,  and  bnfe  for 
rach  negliganoe  the  injury  would  not  haTa  occarred,  the  eity  ic  liable. 
Therefore,  if,  viihont  tha  fanll  of  the  drirer  of  a  hone  attached  to  a 
bnggj,  the  bridle  broken  and  the  horaa  beoama  nnmanageable,  and  ran 
away,  and  turned  into  a  puUio  atraet^  and  there,  beoanae  of  the  defeot- 
iTO  condition  and  want  of  repair  of  the  atreet,  the  buggy  waa  thrown 
•gainat  a  wall,  and  an  injury  inflicted  on  the  driTer,  which  he  would 
BOi  hare  Buffered  had  the  atreet  been  in  proper  repair,  the  municipality 
la  answerable^ 


Action  to  recover  damages  for  injuries  suffered  by  the 
plaintiff,  Mary  A.  Shufeldt,  while  ehe  was  driying  along  a 
street  in  the  city  of  Joliet.  It  was  found  ^  that  the  bit  had 
broken  at  the  connection  of  the  mouthpiece  with  one  ring,  and 
the  bridle  was  polled  back  off  from  the  horse's  head  upon  his 
neck,  and  he  was  freed  from  any  kind  of  restraint**  He  ran 
down  Broadway  street,  and  turned  into  Exchange  street,  at 
which  point  the  buggy  struck  a  stone  wall,  about  five  feet  in 
height,  and  was  turned  over  into  a  lower  roadway,  and  the 
plaintiff  fell  upon  the  wall,  and  thence  into  the  lower  road. 
way,  broke  her  arm,  lacerating  her  hand,  and  sustaining  in. 
juries  from  which  she  was  paralyzed,  and  became  utterly 
helpless,  with  no  prospect  of  recovery.  The  wall  causing  this 
damage  had  been  erected  and  maintained  by  the  city  for  the 
purpose  of  separating  the  two  roadways  constructed  in  Ex- 
change street,  leaving  one  of  them  very  much  higher  than 
the  other.    Judgment  for  the  plaintiff. 

J.  W.  D4npfMif^  cUy  attormey,  and  J.  JL  (yDannell,  for  the 
appellanL 

QeargB  &  jETotiis,  and  Skuman  and  Defneij  fbr  the  appellee. 

^^^  Shops,  J.  The  principal  point  urged  for  reversal  arises 
upon  the  second  instruction  given  on  behalf  of  plaintiff; 
whereby  the  jury  were  in  effect  told,  that  if  the  plaintiff  with 
a  companion  who  was  driving,  was  riding  in  a  buggy  drawn 
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by  a  horse  along  and  upon  one  of  the  public  streets  of  the  dijf 
and  that  withoat  the  fault  of  the  plaintiff,  or  her  companion, 
they  being  in  the  exercise  of  ordinary  care  and  prudence,  Ae 
bit  of  the  bridle,  on  the  horse,  became  loosened  so  that  con- 
trol of  the  horse  was  lost,  ^^  and  thereby  the  horse  became 
and  was  unmanageable  and  ran  away,  without  negligence  on 
the  part  of  plaintiff  or  said  driver,  and  turned  from  said  street 
into  another  public  street  of  said  city;  and  the  loosening  of 
the  bit,  and  loss  of  control  of  the  horse  was  a  pure  accident, 
which  common  prudence  and  sagacity  could  not  have  foreseen 
and  provided  against,  and  that  said  street  into  which  the 
horse  turned  was  so  out  of  repair,  or  defective,  that  the  same 
was  not  reasonably  safe  or  secure  to  guard  against  ordinary 
accidents  likely  to  occur  thereon  to  persons  using  the  same 
without  fault,  and  in  the  exercise  of  ordinary  care  aud  pru- 
dence, and  that  by  reason  of  the  unsafe  and  defective  condi- 
tion and  repair  of  said  street,  the  said  buggy  was  thrown 
against  a  wall  there  existing,  with  such  force  as  to  throw  the 
phiintiff  out  of  the  buggy,  and  cause  the  injury  complained 
of,  and  the  city  had  actual  notice  of  such  defects  in  the  streeti 
etc.,  tlie  city  would  be  liable  for  the  injuries  thus  sustained. 

It  is  insisted  with  great  force  that  conceding  the  negligence 
of  the  defendant,  such  negligence  was  not  the  proximate  cause 
of  the  injury;  and  that  in  any  event  the  running  away  of  the 
horse  concurring  in  producing  the  injury,  the  defendant  is, 
therefore,  not  liable.  We  are  referred  to  a  number  of  Massa- 
chusetts cases,  and  some  others  may  be  found,  which  sustain 
the  views  of  counsel.  In  this  state,  however,  those  cases  have 
not  been  followed.  In  Joliet  v.  Verley^  85  111.  58,  85  Am. 
Dec.  342,  we  held  that  if  a  plaintiff,  while  observing  due 
care  for  his  personal  safety,  was  injured  by  the  combined  re- 
sult of  an  accident,  and  the  negligence  of  a  city,  or  village, 
and  without  such  negligence  the  injury  would  not  have  oo- 
cured,  the  city  or  village  will  be  held  liable,  although  the 
accident  be  the  primary  cause  of  the  injury,  if  the  conse- 
quences could  with  common  prudence  and  sagacity  have  been 
foreseen  and  provided  against  This  doctrine  has  received 
express  approval  in  many  subsequent  cases,  among  which 
may  be  mentioned  Bloomingion  v.  Bay,  42  111.  503;  City  qf 
Lacon  v.  Page,  48  111.  499;  Village  of  *••  CartervUle  v.  Cook, 
129  111.  152;  16  Am.  St  Rep.  248.  In  City  of  Lacon  v.  Page^ 
48  111.  499,  the  doctrine  was  applied  to  a  case  like  the  present, 
where  the  accident  concurring  with  negligence  of  the  city  io 
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producing  the  injury,  was  the  running  awAj  of  the  plaintiff's 
horae8»  without  fault  on  his  part  There  the  city  having  oon* 
Biracted  a  drain  under  one  of  its  streetSi  allowed  it  to  so  get 
out  of  repair,  that  a  hole  a  foot  wide,  two  feet  long,  and  eight 
inches  deep  had  been  made  in  the  street.  The  plaintiff  was 
driving  bis  horses  to  a  lumber*wagon,  when  they  ran  away, 
one  wheel  of  the  wagon  going  into  this  hole;  in  the  rebound 
plaintiff  was  violently  thrown  to  the  ground  and  injured.  We 
there  said,  after  approving  the  rule  in  the  case  of  Joliei  v. 
Verley^  35  IlL  68,  85  Am.  Dec.  842,  and  holding  it  applicable: 
^'One  great  reason  for  requiring  a  corporation  to  keep  its 
atreets  in  repair  is  to  reduce,  as  far  as  possible,  the  injuries 
that  may  result  from  the  accidents  so  liable  to  occur  in 
crowded  thoroughfares.  If  the  accident  would  not  have 
caased  the  injury  but  for  the  defect  in  the  street,  and  that  de- 
fect is  the  result  of  carelessness  on  the  part  of  the  city,  and 
the  plaintiff  has  used  ordinary  care,  the  city  must  be  held 
Hable.'* 

The  same  doctrine  has  been  announced  in  many  decided 
caseB  elsewhere:  See  Ring  v.  City  of  CohoeB^  77  N.  Y.  83;  83 
Am.  Rep.  574;  Baldwin  v.  Oreenwoods  Turnpike  Co.^  40  Conn. 
23S;  16  Am.  Rep.  83;  Hull  v.  KanBOB  Cit^  54  Mo.  601;  14 
Am.  Rep.  487;  Hunt  v.  Town  of  Pownal,  9  Vt.  411;  Winship 
V.  Enfield,  42  N.  H.  197;  Hey  v.  Philadaphia,  81  Pa.  St.  44; 
22  Am.  Rep.  783;  Sherwood  v.  City  of  Hamilton^  87  U.  C.  Q.  B. 
410;  Palmer  v.  Andover^  2  Cush.  600;  Keleey  v.  Glover,  15  Vt 
708. 

In  Baldwin  v.  Oreenwoode  Turnpike  Co,^  40  Conn.  288, 16 
Am.  Rep.  33,  it  is  said:  **  If  the  plaintiff  is  in  the  exercise  of 
ordinary  care  and  prudence,  and  the  injury  is  attributable  to 
the  negligence  of  the  defendants  combined  with  some  acci- 
dental cause  to  which  the  plaintiff  has  not  negligently  con- 
tributed, the  defendants  are  liable.  Nor  will  the  fact  that  the 
horse  of  the  plaintiff  was  uncontrollable  for  some  distance 
before  the  injury  occurred  in  any  way  affect  ^^^  the  liability 
of  the  defendants.^'  And  the  court  held  the  loss  should  be 
charged  upon  the  party  guilty  of  the  first  and  only  negligence. 
In  Ring  v.  City  of  Cohoea^  77  N.  Y.  88,  16  Am.  Rep.  88,  after 
reviewing  the  authorities  upon  this  subject,  it  is  said:  ^  When, 
without  any  fault  of  the  driver,  a  horse  becomes  uncontroUable 
or  runs  away,  it  is  regarded  as  an  incidental  occurrence,  for 
which  the  driver  is  not  responsible;  and  the  rule,  as  laid  down 
In  the  cases  cited,  may  be  formulated  thus:  When  two  causes 
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combine  to  produce  an  injury  upon  a  traveler  upon  a  Inf^ 
way,  both  of  which  are  in  their  nature  proximate — the  one 
being  a  culpable  defect  in  the  highway,  and  the  other  some 
occurrence  for  which  neither  party  is  responsible — the  mo* 
nicipality  is  liable,  provided  the  injury  would  not  have  been 
sustained  but  for  such  defect  This  appears  to  us  to  be  the 
reasonable  rule."  And  after  noting  the  care  and  diligence  i^ 
quired  of  municipalities  the  court  adds:  '*  They  are  not  bound 
to  furnish  roads  upon  which  it  will  be  safe  for  horses  to  run 
away,  but  they  are  bound  to  furnish  reasonably  safe  roads; 
and  if  they  do  not,  and  a  traveler  is  injured  by  culpable  d^ 
fects  in  the  roads,  it  is  no  defense  that  his  horse  was  at  the 
time  running  away,  or  was  beyond  his  controL'' 

We  are  aware  that  the  courts  of  Massachusetts,  Maine^ 
Wisconsin,  and  perhaps  others  have  adopted  the  contrary  mle^ 
but  we  regard  the  doctrine  to  which  this  court  is  committed 
as  the  better  and  more  reasonable  one,  and  must  decline  to 
depart  from  it.  No  additional  duty  or  obligation  is  impoaed 
thereby  upon  the  municipality.  It  is  only  required  to  use 
reasonable  diligence  and  care  in  making  its  streets  safe  fi»r 
the  public  use  in  view  of  those  accidents  which  may,  in  the 
exercise  of  common  prudence,  be  anticipated  and  guarded 
against.  The  general  doctrine  is,  that  it  is  no  defense,  in 
actions  for  injuries  resulting  from  negligence,  that  the  negii*^ 
gonoe  of  third  persons,  or  an  inevitable  accident,  or  that  as 
inanimate  thing  contributed  to  cause  the  injury  to  the  plaiiK 
tiff,  if  the  negligence  of  the  defendant  was  an  efficient  ^^* 
cause,  without  which  the  injury  would  not  have  occurred: 
Wabash  etc.  Ry.  Co.  v.  SfiackUt^  105  111.  364;  44  Am.  Rep.  79U 
Union  etc.  Transit  Co.  v.  Shaeklet,  119  IlL  232;  ConsoUdatsd 
Ice  Mack.  Co.  v.  Keifer^  134  IlL  481;  23  Am.  St  Rep.  688; 
Pulbnan  Palace  Car  Co.  y.  Loach,  143  111.  242;  Peoria  v.  Simf^ 
son,  110  IlL  301;  61  Am.  Rep.  683;  sec.  16  Am.  ft  Bog. 
Ency.  of  Law,  440,  443,  and  notes;  2  Thompson  on  Negli- 
gence, 1085.  This  being  tke  general  rule,  we  are  unable  to 
perceive  in  what  way  the  intervention  of  the  mere  brute  force 
jor  will  of  the  horse,  at  liberty  without  fault  or  negligence  of 
the  plaintiff,  and  for  which  neither  party  is  responsible,  can 
be  different  in  its  effects  or  consequences  firom  the  intervention 
of  the  act  of  a  third  person  or  of  an  accident  having  a  like 
effect,  provided  the  injury  would  not  have  occurred  but  for 
the  negligence  of  the  defendant.  In  such  case  neither  the 
running  away  of  the  horse  nor  the  defects  in  the  street  are 
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alone  saffieient  to  produea  the  injury,  but  it  it  produoed  b/ 
the  oombinatioD  of  both,  and  they  beoome,  therefore,  in  eom* 
binatioo,  the  efficient  and  proximate  cause.  The  causal  re- 
lation is  direct  between  the  defective  street,  occasioned  by  the 
negligence  or  omission  of  duty  by  the  defendant,  and  the  in* 
jury  to  the  plaintiffi  and  without  any  intervening  efficient 
cause. 

The  verdict  of  the  jury  in  this  case  was  general,  and  might 
have  been  predicated  on  either  of  the  charges  contained  in 
the  declaration*  They  may  have  found  that  the*  negligence 
eonsisted  in  not  raising  the  wall  a  sufficient  height  to  prevent 
the  plaintiff  from  being  precipitated  seventeen  feet  upon  the 
stones  at  the  bottom  of  the  cut,  or  that  the  road  was  left  too 
narrow,  or  because  of  its  sloping  toward  the  wall.  The  horse 
had  already  run  down  the  declivity  upon  Broadway,  and  upon 
reaching  the  intersection  with  Exchange  street  made  the  turn 
into  this  narrow  twelve*foot  street  with  a  descent  of  about 
nine  feet  in  one  hundred  to  the  east,  or  lengthwise  of  the 
street,  and  descending  also  to  the  south,  or  toward  the  wall 
separating  this  roadway  from  the  other  cut  by  the  city,  and 
the  natural  result,  the  road,  as  stated  by  counsel  for  appel« 
lant,  being  smooth,  ^^  would  be  to  give  the  buggy  a  violent 
lateral  motion  in  the  direction  of  the  wall,  which  would  be 
accelerated  by  the  declivity  of  the  road,  and  which  might  have 
been  avoided  had  the  road  been  level,  or  the  outer  edge  of  the 
s^ment  of  the  circle  described  by  the  horse  in  turning  been 
higher  than  the  inner,  or  had  the  road  sloped  from,  instead  of 
to,  the  wall.  The  evidence  shows  that  the  horse  did  not  come 
in  contact  with  the  wall,  and  the  jury  would  be  justified  in 
finding  that  if  the  street  had  been  of  reasonable  width,  or  had 
been  so  eonstrueted  that  the  buggy  would  not  have  been 
thrown  against  the  wall,  the  injury  would  not  have  occurred. 
If  they  found  that  the  injury  resulted  from  either  of  said 
causes,  and  that  the  city  was  negligent  therein,  they  would 
also  be  justified  in  finding  that  such  negligence  was  the  prox- 
imate cause  of  the  injury.  It  is,  however,  urged  that  the 
court  in  this  insimetion  assumed  that  the  accident  by  which 
the  home  became  uncontrollable  was  an  ordinary  accident 
likely  to  occur,  and  that  being  a  question  of  fact  proper  to  be 
passed  upon  by  the  jury,  it  was  error.  Without  pausing  to 
discuss  or  determine  whether  the  instruction  is  susceptible  of 
that  interpretation,  if  the  point  be  conceded,  it  is  not  preju* 
dicial  error.    The  requirement  of  the  instruction  before  the 
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jury  could  find  the  defendant  gniltj  was,  that  they  Bbould 
believe  from  the  evidence  ^that  said  Exchange  street  waB  lo 
out  of  repair  or  defective  that  the  same  was  not  reaeonably 
aafe  or  secure  to  guard  against  ordinary  accidents  likely  to 
occur  thereon  to  persons  using  the  same/'  in  the  exercise  of 
ordinary  care  and  prudence.    By  another  iastniction  g;i?en 
by  the  court,  at  its  own  instance,  the  jury  were  told  that  tht 
defendant  was  not  liable  for  the  injury  if  they  believed  from 
the  evidence  that  the  wall  in  question  was  of  sufficient  height 
to  be  safe  for  persons  who  were  exercising  reasonable  care,  ete^ 
and  sufficiently  high  to  prevent  horses,  carriages,  and  persoDfl 
from  tipping  or  falling  over  the  same  '*in  case  of  accideats, 
ordinarily  likely  to  occur,  while  so  driving  on  said  street  at 
that  point,  and  that  the  street  at  said  point  was  otherwise, 
4is  ^  iQ  its  condition  of  repair,  in  a  reasonably  safe  condi- 
tion for  persons  driving  thereon/*  etc.    Taking  these  instnic- 
tions  together,  it  seems  impossible  that  the  jury  could  have 
understood  the  court  as  assuming  the  fact  stated.    But  if 
this  was  otherwise,  it  would  form  no  just  ground  for  reversal 
The  breaking  of  bridles  and  harness,  and  of  vehicles,  are  of 
constant  occurrence.    That  horses,  otherwise  tractable  and 
gentle,  are  liable  to  and  do  run  away  when  thus  freed  from 
restraint,  is  a  common   and  ordinary  experience,  against 
which  every  reasonable  and  prudent  man  takes  precaatioiu 
There  was  nothing  extraordinary  in  this  horse  running  away, 
and  it  might  reasonably  have  been  anticipated.    No  one 
would  think  it  necessary  to  prove  that  it  was  an  acddent 
likely  to  occur;  it  is  a  matter  of  common  knowledge  and 
experience.    And  if  the  case  were  sent  back  for  another  trial, 
and  the  question  submitted  as  one  of  fact,  the  finding  coold 
by  no  possibility  be  different,  as  to  the  accident  being  one 
ordinarily  likely  to  occur.     Other  objections  were  interposed 
which  we  have  carefully  examined,  but  deem  without  merit. 
Finding  no  prejudicial  error,  the  judgment  of  the  appellate 
court  will  be  affirmed,  ^_^ 

KsQuoBVOB— PaozncATi  Causs.  —This  ^«stiMi  wffl  be  ffonad  tiioRMi^ 
dUoaued  in  the  lengthy  note  to  Oitum  t.  Jktaman  «Ca  OmtU  Gdi.,  66  Vt 
213,  post,  802,  in  whioh  the  Uftding  ease  is  dted  and  disooMed, 
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AxB  Illioax.  Whsv  Foitxdbd  ov  a  OoHiiDntmoir  Oomnu 
Boiros  MoBO,  or  ftgainit  the  prineiplet  of  •onnd  pnbliepoliejt  or  affoetod 
with  fraud,  or  in  oontraTontioa  of  the  proviaiona  of  eonie  etatate.  In* 
■tences  of  illegal  contraots  ara  thoaa  ttipulatiiig  to  pay  moooj  for  infla* 
•ncing  legialation,  for  violating  pnblio  tmat  or  office,  for  performanoe  by 
publio  officera  of  their  duties,  for  procuring  public  offices,  for  stifling 
criminal  proaeoations,  for  procaring  testimony  to  proro  designated  faeti. 
Agrkkmvnt  to  Pbocurs  thb  AwwnAYrn  of  Dbsiohatsd  WiTNnui 
stating  that  no  consideration  was  paid  at  a  sale  alleged  to  be  frandnlent^ 
and  that  the  vendee  knew  of  the  vendor's  insolvency,  snoh  affidavit  to 
be  used  on  motion  for  a  new  trial,  and  to  procure  the  testimony  of  snoh 
witnesses  of  like  tenor  to  be  used  upon  the  trial,  in  oonsideration  thai 
tha  party  furnishing  such  affidavits  and  witnesses  should  be  given  one- 
fourth  oi  all  moneys  and  property  realised  on  certain  daima,  and  that 
the  fraudulent  transferrer  whose  testimony  was  to  be  proonred  shonld 
not  be  prosecuted,  is  against  pnblio  policy  and  void,  and  no  suit  can  be 
anstained  for  any  relief  thereon,  or  for  any  porUon  of  the  money  or 
property  realized  in  consequence  thereof. 
OoHTRAcn,  Illiqal. — Courts  ov  Justior  Will  Not  Bnvobob  the  execu- 
tion of  an  illegal  contract,  nor  aid  in  the  division  ol  the  profits  of  aa 
illegal  transaction  between  associates. 

Suit  to  have  a  contract  declared  to  remain  in  force,  and 
to  compel  an  accounting  of  profits  received  by  defendant  by 
Tirtue  thereof.  Smith,  an  insolvent  debtor,  transferred  a 
large  amount  of  property  to  Lowey.  Suits  were  brought  by 
Smith's  creditors  to  have  this  transfer  set  aside  as  a  fraud 
upon  them.  In  one  of  these  suits  a  decree  was  entered  in 
favor  of  the  defendant  While  a  motion  for  a  new  trial  was 
pending,  the  complainant  Goodrich  and  the  agents  of  sundry 
creditors  entered  into  an  agreement  by  which  the  complain- 
ant was  to  procure  an  affidavit  on  the  part  of  Smith  and  two 
other  persons,  to  the  effect  that  in  the  sale  made  by  Smith  no 
consideration  had  been  paid,  and  that  the  purchaser,  Lowey^ 
knew  that  Smith  was  insolvent,  and  if  a  new  trial  was  granted, 
then  complainant  was  to  procure  these  witnesses  to  testify  to 
the  facts  stated  in  the  affidavits,  and  in  consideration  of  his 
services  complainant  was  to  receive  one-fourth  of  all  money 
recovered  by  the  creditors,  and  Smith  was  to  be  released  by 
the  creditors  from  any  right  they  might  have  to  arrest  him 
far  making  the  fraudulent  transfer.  The  affidavits  were  pro- 
eared  and  a  new  trial  granted  thereon,  and  when  the  case  was 
again  tried,  the  witnesses  again  testified  to  the  facts  stated 
in  the  affidavits,  decrees  were  entered  declaring  the  trans- 
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•I  the  dtj  wbarrefl,  they  woald  eoMeqnently  niffer  spedal  and  peculiar  in- 
Jnry  diitinct  from  that  of  the  pablio  in  oaae  of  either  exoeeaive  wharfage* 
obatmotion  of  the  free  aae  of  public  proper^*  and  therefore,  that  ttie  intanil 
•f  the  plaintiffi  waa  each  aa  to  entitle  them  to  be  beard:  Lastly,  the  eoait 
determined,  under  the  ourcnmatanoea  of  the  case,  it  waa  proper  foracoeri 
•f  equity  to  interpoee  to  prevent  the  eoaetment  of  the  alleged  illegal  oril- 
nance,  upon  thia  anbjeot  aaying:  "Bat  it  is  contended  in  ai]gniiient  tad 
■eema  to  hare  been  the  ground  for  dismissing  the  action,  that  a  eoart  of 
equity  will  not  enjoin  passage  by  a  municipal  body  of  an  ordinance  or  reso- 
lution* In  High  on  Injunctiona,  section  1243,  relied  on  by  counsel,  it  ii 
tatd:  'It  is  unquestionably  true  that  purely  legislative  acts,  such  as  the 
passage  of  rssolutions,  or  the  adoption  of  ordinancea  by  a  mnnicipal  bodj, 
even  though  alleged  to  be  nnconstitutional  and  void,  will  not  be  enjwDcd, 
atnce  it  is  not  the  province  of  a  court  of  equity  to  interfere  with  ths  pro- 
ceedings of  municipal  bodiea  in  matters  resting  within  their  jorisdictios,  or 
to  control  in  any  manner  the  exercise  of  their  discretion.  A  distinctioii, 
however,  is  properly  drawn  between  the  oaae  of  restraining  an  alleged  ad 
attempted  under  the  authority  and  sanction  of  a  mnnieipal  body  sad  n* 
atraining  the  corporation  itself  from  granting  such  anthority-'  Bat  ia  the 
aame  aeotion  it  ia  conceded  that '  the  queation  of  equitable  interferance  bj 
injunction  with  the  legialative  action  of  municipal  bodies  haa  given  riia  to 
•ome  apparent  conflict  of  authority  and  is  not  wholly  free  from  doubt' 

«*  It  ia  said  by  Dillon,  section  908,  '  to  be  settled  that  it  ia  competsat  for 
the  legislature  to  delegate  to  mnnioipal  corporationa  the  power  to  make  by* 
lawa  and  ordinancea  with  appropriate  sanctiona  which,*  when  aatiionspd, 
have  the  force,  in  favor  of  the  municipality  and  againat  persons  boaod 
thereby,  of  laws  passed  by  the  legislature  of  the  state.'  And,  in  a  nok, 
eases  are  cited  in  whieh  ia  atated  the  general  proposition  that  courts  will  not 
•njoin  the  passage  of  unauthorised  ordinancea  and  will  ordinarily  sot  osly 
when  steps  ace  taken  to  make  them  available. 

*'  Of  course  if  every  municipal  ordinance  has  the  quality  and  force  of  abw 
of  the  state  legislature,  oourts  of  equity  would  be  without  power  to  eajds 
or  otherwise  interfere  with  passage  of  any,  because,  on  account  of  the  peca* 
liar  structure  of  the  state  government,  each  of  the  three  departmeuta  thereof 
b  distinct  and  acta  in  ita  own  aphere  independent  of  the  others.  Bat  tbf 
power  delegated  to  a  municipality  to  legislate  ia  not,  as  to  all  subjecta,  abio- 
Inte,  even  within  corporate  limita.  On  the  contrary,  it  ia  not  only  restricted 
by  statute  but  also  subordinate  to  settled  principles  of  law  and  equity*  is 
Tiew  of  which  it  is  presumed  to  be  delegated;  fat  such  a  oorporation  is  oreated 
for  a  double  purpose,  and  consequently  haa  a  dual  character— coe  gorera' 
mental  or  public,  the  other  private  or  proprietary.  As  aaid  in  OSecrt. 
Wareeiter,  102  Maas.  489,  8  Am.  Rep.  485,  'the  distinction  hunXLt^ 
lished  between  the  responsibilities  of  towns  and  cities  for  acts  done  in  their 
public  capacity  in  the  discharge  of  dutiea  imposed  on  them  by  the  legielatiue 
for  their  public  benefit,  and  for  acta  done  in  what  may  be  called  their  frifs^ 
character,  in  the  management  of  property  and  righta  voluntarily  held  by 
them  for  their  own  immediate  profit  and  advantage  as  a  corporation,  althoogb 
inuring,  of  course,  ultimately  for  the  benefit  of  the  public' 

"  It  waa  in  reference  to  its  govermental  or  public  oharaoter  that  it  wu,  tt 
the  caae  of  the  Oity  qf  LouitvtiU  v.  C&mmonufeaith,  1  Duv.  295,  85  Am.  i>^ 
624,  held  that  a  city  or  town  in  this  state,  '  to  the  extent  of  the  jurisdiotioQ 
delegated  to  it  by  its  charter,  is  but  an  effluence  from  the  sovereignty  <h 
Kentucky,  governs  for  Kentnoky,  and  its  anthoriaed  legislation  tad  loc&f 
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ftdndaiatntloD  ol  law  are  logislatioii  and  administration  by  Kentnokjr, 
throng  the  aganoy  of  that  mnnicipalitj.'  But  a  mnnieipal  eorporation, 
holding  in  ita  private  or  proprietary  oharaotar  property  or  faodi  in 
for  taxpayers  and  inhabitants  within  its  limits,  oocapies  toward  them 
n  relation  like  that  of  a  purely  private  oorporation  to  its  eestuk  ^ms  truti,  who 
nra  itn  ahareholders;  for  in  each  case  the  corporatioQ,  or  its  governing  body» 
in  a  troatte;  and  if  creditors,  or  shareholders,  may  maintain  an  action 
against  the  board  of  directors,  the  governing  body,  of  a  private  corporation, 
to  ptreTont  or  avoid  an- illegal  and  wrongfnl  act,  as  nnqnestionably  they  can 
do,  why  may  not  taxable  inhabitants  maintain  one  against  a  mnuioipal  cor- 
poratioa  and  its  governing  body,  the  city  council  or  board  of  tmstees,  to 
proToni  as  well  as  avoid  an  act  illegal  and  wrongful,  done,  or  abont  to  be 
doae^  in  relation  to  property  or  funds  held  in  trust  t 

**In  High  on  Injunctions,  section  1241,  is  this  languages  'The  restrictions 
thus  placed  npon  equitable  interference  with  the  action  of  municipal  corpo- 
rations do  not  extend  to  cases  where  the  act  sought  to  be  enjoined  is  ia 
excess  d  the  oorporate  power,  but  are  limited  to  cases  of  a  conceded  Juris* 
diction,  within  tiie  bounds  of  which  the  municipal  power  is  acting.    And 
while  it  Is  thna  shown  equity  will  not  enjoin  the  action  of  mnnicipal  corpo- 
rations while  proceeding  within  limits  of  their  well-defined  powers  as  fixed 
by  lair,  it  has  undoubted  jurisdiction  to  restrain  them  from  acting  in  excess 
of  their  anthority  and  from  the  commission  of  acts  tUira  etre«.'    Though  it 
is  not  quite  dear  from  the  langnage  used  whether  the  test  of  Jurisdiction  Is 
meant  to  apply  to  acts  of  municipal  corporations  done  as  well  in  their  public 
as  private  character,  it  is  manifest  such  restraining  power,  to  be  effectual, 
most  operate  npon  the  general  council  of  a  dty  or  board  of  trustees  of  a 
town;  for  acts  done  in  excess  of  anthority,  or  vUravtreSf  cannot  be  com- 
mitted by  a  oorporation  except  by  its  governing  body  or  head.    And  such 
must  have  been  intended  to  be  the  meaning  and  scope  of  the  proposition^ 
for  several  leading  cases  in  England  are  dted  in  which  the  power  of  a  court 
of  equity  to  enjoin  passage  of  an  illegal  ordinanance  is  distinctly  recognised. 
«*The  case  oC/>et  Mome»  Oa$  Co.  v.  The  City  (/  DtM  Moinu,  44  Iowa,  605; 
S4  Am.  Bep.  768^  dted  by  eonnsel,  was  as  to  the  power  of  equity  to  enjoin 
passage  of  an  ordinance  repealing  a  former  one  under  which  a  contract  had 
been  mad')  with  the  plaintiC    It  was  held  by  the  court  that  the  mnnidpal 
eonndl  had  in  reference  to  the  matter  discretionary  power  and  was  acting 
within  the  soope  of  it^  and  was  neither  violating  a  trust  nor  doing  an  irre- 
parable injury  to  the  plaintiff.    And  though  it  was  there  said  in  general 
tsims  that  the  ordinanoe  in  question  had  the  force  of  an  act  of  the  legis- 
lature and  eonld  not  be  enjoined,  it  was  still  oonceded  that  one  creating  e 
public  nuisance  might  be,  because  it  could  not  be  a  rightful  sabject  ef  legis- 
lation, sad  the  mischief  therefrom  might  be  irreparable,  which  was  in  effect 
a  concession  of  the  power  in  every  case  of  like  oondttions. 

**  In  the  PeopU  t.  Dwyer^  90  N.  Y.  402;  it  was,  npon  prindple  and  author- 
ity of  ^vvious  decisions  in  that  state,  held  that  while  equity  will  not  ordi- 
narily interfere  with  matters  resting  largely  in  the  discretion  of  municipal 
mthorities,  when  the  threatened  action  will  produce  irreparable  injury,  and 
consists  in  aa  illegal  grants  or  the  disposition  of  property,  by  devoting  it  in 
whole  or  in  part  to  the  use  of  a  private  corporation,  or  where  an  illegal 
grant  is  threatened,  or  the  action  attempted  Is  corrupt  and  fraudulent  and 
an  abuse  of  trusty  the  court  may  interfere  by  injunction  to  restrain  passage 
sf  an  ordinance  for  the  purpoee. 

*'  In  our  opinion,  the  general  proposition  that  a  court  of  equity  may  not 
Sttjoin  passage  of  a  municipal  ordinance,  must  be  confined  in  its  application 
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vert  the  course  of  justice  or  its  pure  administration  by  the 
courts  {Oillett  v.  Board  of  Supervisors^  67  111.  266;  Patterson 
T.  Donnery  48  Cal.  869),  and  many  others,  are  justly  deemed 
contracts  of  turpitude,  contrary  to  sound  public  policy  and 
void:  1  Story's  Equity  Jurisprudence,  sees.  293-300;  8  Am. 
&  Eng.  Ency.  of  Law,  875-881,  and  notes. 

In  Oillett  V.  Board  of  Supervisors^  67  111.  266,  the  contracts 
were  to  pay  for  procuring  testimony  showing  that  a  certain 
number  of  votes  cast  at  an  election  were  illegal,  and  we  said 
that:  ^'On  account  of  their  coi'rupting  tendency  we  must  hold 
them  to  be  void  as  inconsistent  with  public  policy.''  It  was 
also  there  said,  in  effect,  that  such  contracts  created  a  power- 
ful inducement  to  make  use  of  improper  means  to  procure  the 
testimony  contracted  for,  to  secure  the  desired  result;  that 
they  led  to  the  subornation  of  witnesses,  to  taint  with  corrup* 
tion  the  atmosphere  of  courts  and  to  pervert  the  course  of  jus- 
tice. In  Patterson  v.  Donner^  48  Cal.  369,  it  was  agreed 
among  other  things  that  a  certain  sum  of  money  should  be 
paid,  etc.,  provided  the  party  procured  ''  two  witnesses  to  tes- 
tify that  they  had  seen  what  purported  to  be  aigenuine  grant'' 
of  the  land  mentioned,  etc.,  and  it  was  held  that  the  stipula- 
tion was  immoral,  against  public  policy  and  void. 

*••  Courts  of  justice  will  not  enforce  the  execution  of  illegal 
contracts,  nor  aid  in  the  division  of  the  profits  of  an  illegal 
transaction  between  associates:  Nevstadt  v.  HaU^  68  111.  172. 
It  is  there  said:  ''In  the  language  of  Ijord  EUenborough  in 
Edgar  v.  Fowler^  8  East,  222, '  we  will  not  assist  an  illegal 
transaction  in  any  respect;  we  leave  the  matter  as  we  find  it 
and  then  the  maxim  applies,  melior  est  conditio  possidentis.*  ^ 
It  may  be  insisted  that  it  is  unjust  as  between  the  parties  for 
Tenney  to  raise  the  question,  and  very  dishonest  toward  ap- 
pellant for  him  to  take  advantage  of  it,  but  the  contract  being 
illegal  no  rights  can  be  enforced  under  it  As  said  by  Lord 
Mansfield,  in  Holman  v.  Johnson^  Cowp.  841,  ^  no  court  will 
lend  its  aid  to  a  man  who  founds  his  cause  of  action  upon  an 
illegal  or  immoral  act."  The  maxim  ex  turpi  eontraetu  non 
oritur  actio  applies  in  all  such  cases,  and  neither  party,  if  in 
pari  delicto^  can  have  assistance  from  courts  of  Justice  in  en- 
forcing the  contract  And  the  objection  may  be  made  by  a 
party  in  pari  delicto^  for  the  ofiense  is  not  allowed  because 
the  party  raising  the  objection  is  entitled  to  the  relief,  bal 
upon  principles  of  public  policy  and  to  conserve  the  publio 
welfare.     * 
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No  better  illustration  can  perhaps  be  found  of  the  sound* 
ness  and  wisdom  of  the  rule,  and  the  dangers  to  be  appre- 
hended from  its  relaxation,  than  is  shown  in  this  case.  It  is 
apparent  that  Lowey  was  in  equal  peril  of  recoyery  against 
him,  whether  he  had  paid  full  and  honest  ralue  upon  pur- 
chase of  the  goods  from  Smith,  or  had  taken  them  in  fraud 
of  the  rights  of  the  creditors.  Smith,  a  dishonest  debtor* 
after  cheating  his  creditors,  absconded.  The  appellant,  as 
alleged,  in  consideration  of  the  agreement  of  Tenney  to  pay 
him  twenty-five  per  cent,  practically,  of  whatever  should  be 
collected  from  Lowey,  undertook  and  agreed  to  procure  the 
affidavit  of  said  Smith,  of  one  Fuller  with  an  alias^  and  one 
Moies  ''of  the  facts  of  the  sale  by  Smith  to  Lowey,  showing 
clearly  that  no  consideration  was  paid  by  Lowey,  and  that  be 
knew  of  Smith's  insolvency,"  ''  and  that  ^^  the  testimony  of 
said  witnesses,  either  in  person  or  by  deposition,  should  be 
given  of  like  tenor,*'  etc. 

Copies  of  the  affidavits  alleged  to  have  been  furnished,  and 
which,  it  is  alleged,  were  received  as  a  satisfactory  fulfill- 
ment of  appellant's  contract  in  that  regard,  are  attached  to  the 
bill  as  exhibits,  and  show  that  the  witnesses  testified  up  to 
the  high  mark  set  by  the  contract  Smith  was  brought  back 
from  Canada,  secured  immunity  from  arrest  for  his  fraud,  his 
debts  canceled,  if  he  would  testify  as  required,  and  it  is  ap- 
parent from  the  bill  that  he  at  least  claimed  a  portion  of  the 
money,  and  was  actually  paid  fourteen  thousand  dollars;  and 
this  under  the  direction  and  control,  if  the  bill  be  true,  of  an 
attorney  who  deliberately  laid  the  foundation  for  the  commis* 
sion  of  perjury  with  safety  by  himself,  if  called  to  testify,  and 
advised  the  commission  of  perjury  by  appellant,  and  framed 
the  language  in  which  he  should  commit  it.  And  the  testi- 
mony was  procured  by  appellant,  who,  after  planning  with 
the  attorney  as  to  the  wording  of  his  false  testimonyi  deliber- 
ately gave  it,  for  no  other  reason,  than  that  he  was  led  to 
believe  that  his  telling  the  truth  would  endanger  the  chances 
of  success  in  the  litigation  against  Lowey.  If  transactions  of 
this  kind  shoold  receive  sanction,  and  contracts  based  upon 
them  be  enforced,  the  suborner  of  perjury  would  become  a 
potent,  if  not  a  necessary,  factor  in  litigation.  The  fact  thai 
purchase  was  made  in  good  faith  would  be  no  protection  to 
the  buyer;  premium  would  be  oflfered  to  the  dishonest  and 
unscrupulous,  and  would  result  in  the  perversion  of  justice 
and  bringing  its  administration  into  deserved  disrepute.    It 
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If  not  enough  that  tbo  partiM  may  hare  intended  no  wrongi 
or  that  the  testimony  produced  in  the  case  may  have  been 
true,  it  is  the  tendency  of  such  contracts  to  the  perreirioD  U 
justice,  that  renders  them  illegal.  It  is  perhaps  a  singvlu 
facti  howeveri  though  unimportanti  that  this  bill  nowhere 
alleges  that  either  the  attorney  or  appellant  believed,  or  had 
any  reason  to  believe,  the  testimony  of  Smith  was  in  &ct  traa 
That,  so  far  as  this  bill  goes,  seemed  to  have  been  a  matter 
not  considered. 

^'*  That  this  contract  falls  directly  within  the  maziffl 
before  quoted  is  unquestionable;  and  by  all  the  antboritiea 
the  courts  can  do  nothing  to  enforce  it  by  either  party. 

But  it  is  said  that  Tenney  having  received  the  money  must 
account  for  it  to  appellant.  And,  we  are  referred  by  counsel 
to  a  line  of  cases,  holding  that  although  the  money  may  have 
been  realized  in  an  illegal  transaction,  yet  where  the  liabUitj 
of  the  defendant  to  pay  it  to  the  plaintiff  arises  upon  some 
new  or  independent  consideration,  unaffected  with  illegalitji 
and  the  enforcement  of  the  illegal  contract  is  not  invdl?ed, 
there  may  be  a  recovery.  None  of  the  cases  referred  to  haye 
any  application  to  the  case  at  bar.  As  said  in  Dent  v.  Ar- 
gvson^  132  U.  S.  60,  in  commenting  upon  this  line  of  cases: 
**  In  all  those  cases  the  court  was  careful  to  distinguiBh  and 
sever  the  new  contract  from  the  original  illegal  contract 
Whether  in  the  application  of  this  principle  some  of  them  do 
not  trench  upon  the  line  which  separates  the  cases  of  contracts 
void  in  consequence  of  their  illegality,  from  new  and  snbse- 
quent  contracts  arising  out  of  the  accomplishment  of  the  ille- 
gal object^  is  not  the  subject  of  inquiry  here.''  It  is  to  be 
remembered,  the  contract  was,  as  alleged,  with  the  defendant 
D.  K.  Tenney,  and  signed  by  him,  and  who  collected  the 
money  of  Lowey  as  trustee  for  the  creditors  of  Smith.  If  the 
money  had  been  paid  to  a  third  person  fot  the  use  of  appel- 
lant|  or  there  were  collateral  circumstances,  disconneded 
with  the  illegal  contract,  out  of  which  an  implied  promise  to 
pay  the  money  to  appellant  would  arise,  the  cases  referred  to 
would  apply.  But  the  fact  that  Tenney  received  the  mooey 
upon  the  decree  against  Lowey  would,  independently  of  the 
contract,  raise  no  implied  aasumprit  in  appellant's  Cavor. 

The  controversy  here  arises  between  the  parties  to  the  ille- 
gal agreement,  and  appellant  mast,  if  at  all,  assert  his  claim 
to  the  money  in  Tenney's  hands  through  and  under  that  oon« 
tract    Treat  that  as  void,  as  if  never  made,  and  there  ii 
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nothing  upon  which  appellant  can  baaa  a  claim  to  the  money. 
The  ease  ^*'  principally  relied  upon  by  appellant,  as  Bosiain- 
ing  his  contention  is  MeBlair  r.  Oihbe$^  17  How.  232. 

In  that  case  one  Goodwin  had  an  interest  in  a  claim  held 
by  the  Baltimore  Company,  for  sapplies  furnished  in  fitting 
out  a  military  expedition  against  dominions  of  the  Spanish 
government,  under  a  contract   in  violation  of  the  neutrality 
laws  of  the  United  States,  and  therefore  illegal:  Oill  ▼.  Oliver^ 
11  How.  529.    In  1829  Goodwin,  for  an  independent  yalnable 
consideration,  assigned  his  right  and  interest  in  the  claim  to 
one  Oliver.    Under  the  convention  of  1839  ^*for  the  adjust- 
ment of  claims  of  citizens  of  the  United  States  against  the 
Mexican  Republic/'  the  illegality  of  the  contract  was  waived 
and  the  claim  paid.    The  question  at  issue  was,  whether  the 
assignment  to  Oliver  was  valid.    The  court  found  that  in  de- 
termining that  question,  the  illegality  of  the  contract  with 
the  Mexican  general,  Mina,  upon  which  the  claim  against 
Mexico  was  based,  was  not  involved;  its  illegality  had  been 
waived  by  the  Mexican  government,  and  payment  of  the 
claim  made.    The  court  finding  that  the  assignment  was 
made  for  a  valuable  consideration  paid  by  Oliveri  and  was  in 
itself  untainted  with  illegality,  after  review  of  the  authorities, 
held  that  it  passed  whatever  rights  Goodwin  had,  which  might 
be  nothing  if  the  illegality  of  the  contract  was  interposed,  or 
all  that  was  claimed  if  the  promisor  saw  fit  to  waive  it    It 
seems  clear  that  this  casein  principle  can  have  no  application 
to  the  case  at  bar,  and  is  clearly  distinguishable  from  a  case 
where  it  is  sought  to  enforce  the  illegal  contract,  or  to  enforce 
one  made  in  aid  or  furtherance  of  a  contract  so  infected.   Ap- 
pellant also  relies  on  WUhon  v.  OiMfi,  80  Mich.  474.    There 
the  defendant  received  money  as  treasurer  of  a  horse-fair  as* 
eociation  for  entrance  fees,  stock  subscriptions  and  commis- 
sions on  pools  sold,  which  he  refused  to  pay  over.    It  was 
conceded  that  the  business  in  which  the  money  was  earned 
was  nnlawfuL    The  plaintiflls,  who  had  organized  the  assocl* 
ation,  brought  an  action  for  money  had  and  received.    It  was 
held,  that  the  defendant  having  in  fact  received  the  money 
for  the  plaintiffs'  ^*^  use,  he  could  not  appropriate  it  to  him- 
self but  must  account  for  it    The  plaintiff's  case  was  made 
oat,  when  they  showed  that  the  defendant  had  received  the 
money  for   their  use.      And  the  court   distinguished    the 
case  from  that  of  Bronson  ete.  Assn.  v.  RamsdeU^  24  Mich.  441, 
where  the  attempt  was  to  collect  money  earned  by  illegal 
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meanBy  and  where  the  recovery  must  be  had,  if  at  all,  in  fur^ 
iherance  of  the  illegal  transaction.  In  Tenant  ▼.  ElUoUf  1 
Bos.  ft  P.  8,  a  broker  procured  illegal  Jnsurance;  npon  loss 
the  insurance  company  paid  the  money  to  the  broker,  who 
refused  to  pay  it  over  to  the  insured,  setting  up  the  illegality 
of  the  insurance.  The  plaintiff  was  held  entitled  to  recover, 
upon  the  ground  that  the  implied  promise  of  the  defendant, 
arising  from  the  receipt  by  him  of  the  money,  was  a  new  un- 
dertaking unaffected  by  the  illegality  of  the  insurance.  So  in 
Sharp  V.  Taylor,  2  Phill.  Ch.  801,  a  bill  was  filed  to  recover  a 
moiety  of  freight  money  earned  by  a  vessel  engaged  in  trade  in 
violation  of  the  navigation  laws  and  illegal,  which  money  had 
come  into  the  hands  of  one  of  the  joint  owners.  The  ill^ality 
of  the  trade  was  set  up  as  a  defense,  but  it  was  answered  by 
the  lord  chancellor  that  the  plaintiff  was  not  seeking  the 
enforcement  of  an  illegal  agreement,  or  compensation,  for  the 
performance  of  an  illegal  voyage,  but  was  seeking  his  shaze 
of  the  profits  realized,  and  in  the  hands  of  the  defendant  joint 
owner.  It  there  required  no  enforcement  of  an  illegal  contract 
or  agreement,  to  hold  the  defendant  liable  to  account  to  the 
other  joint  owner.  The  liability  arose  from  the  receipt  of  the 
money  as  the  agent  of  the  plaintiff  in  respect  of  his  moietj. 

The  cases  of  Tenant  v.  EUiott^  1  Bos.  &  P.  3,  and  Farmer  ▼. 
RtieseU,  1  Bos.  &  P.  296,  are  referred  to  as  sustaining  the  dis- 
tinction in  this  case.  A  further  reference  to  this  line  of  cases 
will  not  be  necessary.  The  distinction  between  the  enforce- 
ment of  the  illegal  contract,  and  asserting  title  to  money 
arising  therefrom,  where  there  is  an  express  contract  to  pay 
upon  sufficient  consideration,  or  where  the  collateral  circum- 
stances  are  such  as  to  raise  an  implied  promise  to  pay  to  the 
^'^  plaintiff,  is  recognized  and  carefully  made,  in  practically 
all  of  the  cases. 

In  the  case  of  Thormon  v.  Thomson^  7  Ves.  470,  Sir  William 
Grant,  master  of  the  rolls,  drew  the  distinction  with  great 
clearness.  A  sale  of  the  command  of  an  East  India  Com- 
pany ship  was  made  to  the  defendant,  who  agreed  to  pay 
therefor  an  annuity  of  two  hundred  pounds.  Under  regula- 
tions adopted  by  the  company  to  prevent  such  sales,  the  de- 
fendant subsequently  relinquished  the  command,  and  was 
allowed  three  thousand  five  hundred  pounds;  two  thousand 
and  forty  pounds  of  which  was  delivered  to  an  agent  of  the 
defendant  A  bill  was  filed  by  the  annuitant  for  the  purpose 
of  procuring  a  decree  declaring  the  value  of  the  annuity,  and 
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enforcing  its  payment  out  of  the  allowance  to  the  defendant. 
The  master  of  the  rolls  found  the  agreement  for  the  payment 
of  the  annuity  to  be  illegal,  and  admitting  there  existed  an 
equity  against  the  fund,  if  it  could  he  reached  through  a  legal 
agreement,  said:  **  You  have  no  claim  to  this  money,  except 
through  the  medium  of  an  illegal  agreement,  which,  accord- 
ing to  the  determinations,  you  cannot  support.  I  should  have 
no  difficulty  in  following  the  fund,  provided  you  could  re> 
corer  against  the  party  himself."  And  after  citing  Tenant  v. 
EUioUf  1  Bos.  &  P.  3,  as  authority  for  the  position  that,  if  the 
company  had  paid  the  money  into  the  hands  of  a  third  per- 
son for  the  use  of  the  plaintiff,  he  might  hare  recovered,  fur- 
ther observed:  '^But  in  this  instance  it  is  paid  to  the  party — 
for  there  can  be  no  difference  as  to  the  payment  to  his  agent 
—then  how  are  you  to  get  at  it,  except  through  this  agree- 
ment? There  is  nothing  collateral,  in  respect  of  which,  the 
agreement  being  out  of  the  question,  a  collateral  demand 
arises.  Here  you  cannot  stir  a  step  but  through  the  illegal 
agreement,  and  it  is  impossible  for  the  court  to  enforce  it." 
8o  here,  the  right  of  appellant  to  recover  of  appellees  depends 
solely  upon  the  contract,  the  provisions  of  which  cannot  be. 
enforced  in  a  court  of  justice. 

The  unfortunate  delay  of  appellant  in  disclosing  the  fact. 
alleged,  for  more  than  three  years  after  the  facts  occurred,, 
will  ^**  probably  prevent  their  investigation  where  they  couldi 
receive  that  attention  their  merit  demands,  and  the  bill  not 
being  verified,  forms  no  basis  for  further  investigation  in  thia 
court 

The  bill  was  properly  dismissed,  and  the  judgment  of  th» 
appellate  court  will  be  affirmed. 

• 

GoBTBAon— Illkoalitt.^A  ooQtraal  b  illegal  when  il  TloUtts  food 
monla,  or  is  opposed  to  public  policy,  or  b  affected  with  frand,  er  Tiolatea^ 
the  pf  o7i«ioDS  of  a  public  atatate:  Ohh  etc  Trtut  Co.  t.  Merchanii^  efe.  Tnu^ 
On..  11  Homph.  1;  63  Am.  Dec  742,  and  note;  OUy  Bank  t.  PtrUn*,  29 
N.  T.  664;  S6  Am.  Dec  332,  and  note;  Schmidt  t.  Barhtr,  17  La.  Ann.  261; 
87  Am.  Dec  627,  and  note;  Bowman  t.  Ooneffai,  19  La  Ann.  328;  92  Am. 
]>M.  637,  and  note;  Taium  T.  Kelle^,  25  Ark.  209;  94  Aul  Dec  717,  and 
note;  Uahood  r,  Teabsa,  26  La  Ann.  108;  21  Am.  Rep.  646;  Hubbard  ▼. 
Moore^  24  La.  Ann.  691;  18  Am.  Rep.  128.  See  the  extended  notes  to  Lemon 
▼•  OrotOu^,  99  Am.  Dec  61-68;  and  Bowman  t.  PhUUpi^  18  Aol  8t  Rep.. 
W7. 

OoxTBACxs— Iluboal— BiivoaoBMBRT  ov.— An  illegal  eontraol  Is  Toid,  It* 
#Mtac  no  obligatioa  between  the  parties»  and  caanot  form  the  basis  si- 
ivdisbl  actions  SatOa  Clara  VaUeg  MiU  efs,  (7c  t.  JST^e^  76  OU.  887|  9^ 
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Aa.  at  B«pb  211,  and  note;  ChmdodtY.  Draper,  IViOi.  iSii  n  km,1kk 
78f  ffmtOi  T.  Fomitain,  t  G*.  176;  4A  Am.  Dee.  416»  mad  note;  ITfltt  ?. 
JUdbK  3  iNd.  485;  40  Am.  Deo.  4lf,  and  note;  Awmmi  ▼.  PUOfi,  41 
Ku.  804;  18  Am.  St.  B^  202;  Lmmrdr.  Pmle,  114  H.  T.  871;  U  A& 
81  R«p.  067.  8m  tlM •xtanded  notes  te  Traq^w,  Tufmigt^  07  Am.  Dm 
188|  and  MtfcntoKiff- T.  CSktf^  8  Am.  Dao.  881, 
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p44  ILUNOB,  nO.| 

Rm  Jwioata— Whbrb  Ssyxral  Dsrhbxs  Abb  Plbai>kis  vpoo  all  d 
whioh  oridenoa  la  given,  a  general  Terdiet  in  favor  of  tlm  defeoduk  fot 
lofred  by  a  jadgment  thereon,  ia  at  least  prima/ad^  eridenoe  that  ifl 
the  iasnes  were  foand  in  hia  favor.  Therefore  if  in  an  aotion  of  treipa 
quart  ctatuum /regit  againet  a  city  for  removing  aoil  from  an  eUeged 
atreet^  the  defendant  pleaded  1,  that  the  focvt  labile  ia  n  pnblio  highwaj; 
2»  the  atetate  of  limitetiona;  8^  that  the  locua  m  qmo  ia  the  propartj  d 
the  defendant*  and  evideaoe  waa  offered  by  both  parttea  on  all  theimi^ 
and  a  general  verdict  entered  in  favor  of  the  defendant^  aneh  vcrdiek 
ia  in  a  anbaeqnent  action  between  the  same  partiea,  prima/aek  endmei 
that  all  the  iainea  were  fonnd  in  favor  of  the  defendant 

0.  JL  V.  Mvlkeyt  for  tho  plaintiff  in  orror. 
Courtney  and  Hdm^  for  the  defendant  in  error. 

*8'  Bailby^J.  The  city  of  Metropolis  brought  against  Solo- 
mon J.  Rhoado,  before  a  police  magistrate,  for  a  Tiolation  of 
a  city  *®^  ordinance,  such  violation  consisting,  ao  is  alleged, 
in  erecting  two  fences  across  a  certain  public  street^  of  said 
city,  thereby  obstructing  said  street.  The  police  magistrate 
imposed  upon  the  defendant  a  fine  of  ten  dollarB  and  len* 
dered  judgment  against  him  for  that  sum  and  costs,  and  the 
defendant  thereupon  removed  the  cause  to  the  circuit  ooart 
by  appeal.  In  that  court  a  jury  was  waived,  and  a  trial  d< 
novo  was  had  before  the  court  upon  the  following  otipolation 
as  to  the  facts: 

^  It  is  agreed  and  stipulated  by  and  between  the  parties  to 
the  above-entitled  suit,  which  is  a  prosecution  for  the  recovery 
of  a  penalty  for  the  violation  of  a  city  ordinance  in  obstnictr 
ing  a  street  within  said  city,  that  the  same  shall  be  tried  upon 
the  following  agreed  state  of  facts: 

^It  is  agreed  that,  in  the  year  1885,  the  above-named  de- 
fendant brought  an  action  of  trespass  qwire  €iau$um  frtgii 
against  the  city  of  Metropolis  for  removing  the  soil  from  the 
alleged  street  and  grading  the  same.    To  this  action  of  tree- 
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pass  (he  oily  pleaded:  1.  The  general  ieetie  with  notioe  thai 
eridence  would  be  offered  under  the  general  iesoe  to  prof» 
that  the  loeiu  in  fuo  was  a  pnblio  highway  within  the  corpiy 
rate  limits  of  the  city;  2.  The  statnte  of  limitatione;  and 
S.  That  the  locus  in  quo  was  the  property  of  the  city.  Issne 
was  taken  on  all  the  pleas.  Evidence  was  offered  by  both 
parties  on  all  the  issues  made  by  the  pleadings,  and  also  evi* 
dence  was  offered  by  both  parties  under  the  notice  that  the 
locus  in  quo  was  a  public  highway  within  said  city.  That  is 
to  Bay,  under  the  notice  evidence  was  given  to  the  jury  by  the 
city  that  the  locus  in  quo  was  a  public  highway  within  the 
city,  and  that  the  acts  done  were  in  repairing  the  same. 
Rhoads  gave  evidence  to  the  jury  that  the  locus  in  quo 
was  not  a  public  highway.  But  no  evidence  was  offered  by 
the  city  under  the  general  issue.  The  plaintiff  Rhoads  offered 
evidence  to  prove  the  allegations  in  his  declaration.  The  jury 
found  the  defendant  in  that  suit  not  guilty,  and  at  the  April 
term,  1887,  of  said  court,  a  judgment  was  rendered  for  the 
defendant  on  the  general  verdict  of  not  guilty. 

*^*  "Now  if  the  above  verdict  and  judgment  thereon  con- 
eludes  and  estops  Rhoads  from  offering  evidence  in  the  pres- 
ent suit  to  prove  that  the  locus  in  quo  or  the  alleged  streeti 
which  is  the  same  identical  property  in  controversy  in  the 
trespass  suit,  is  not  a  public  highway,  or  estops  him  from 
proving  the  property  to  be  the  property  of  himself,  then  the 
eourt  is  to  render  a  judgment  for  the  city  of  Metn^lis,  and 
assess  a  penalty  against  Rhoads,  under  the  ordinance,  for 
ten  dollars  and  costs.  But  if  such  judgment  does  not  oper- 
ate as  an  estoppel  as  above  set  forth  then,  and  in  that  event, 
the  court  shall  render  a  judgment  in  this  suit  in  favor  of 
Rhoads,  and  assess  costs  thereon  against  the  city  of  Metropo* 
Kb." 

The  foregoing  stipulation  was  all  the  evidence  offered  on 
Baid  trial,  and  on  said  Aipulation  the  court  found  the  defend- 
ant guilty,  and  rendered  judgment  against  him  for  a  fine  of 
ten  dollars  and  costs.  The  defendant  having  excepted  to 
Baid  finding  and  judgment,  appealed  to  the  appellate  court, 
where  said  judgment  was  affirmed,  and  he  now  brings  the' 
record  to  this  court  by  writ  of  error  to  the  appellate  court 

The  only  contention  made  here  is,  that  the  courts  below 
erred  in  holding  that  the  verdict  and  judgment  in  the  action 
of  trespass  quare  dausum  fregitj  mentioned  in  said  stipula- 
tion, should  have  the  effect  of  an  estoppel  upon  the  defendant 
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In  this  Buit  to  deny  that  the  loeui  im  qmo  of  the  aUeged  ob- 
etruciions  is  a  pnblio  highway,  within,  the  corporate  limits  of 
and  the  property  of  said  city.  In  that  action,  aa  the  atipula- 
tion  shows,  the  plaintiff,  who  ie  the  defendant  here,  charged 
the  city  with  trespass  in  breaking  and  entering  his  dose, 
which  is  the  locus  in  juo  of  the  present  controversy,  and  dig* 
ging  up  and  removing  the  soil  therefrom.  The  city,  by  its 
pleadings,  set  up  three  distinct  defenses:  1.  That  presented 
by  the  plea  of  not  guilty,  which  in  that  form  of  action  con- 
atituted  merely  a  denial  of  the  acts  of  trespass  complained  of; 
2.  That  raised  by  the  notice  filed  with  the  general  issue  that 
the  city  would  prove  on  the  trial  that  said  locu$  in  gwo  was  s 
public  highway  ^*  within  and  the  property  of  the  city,  thus 
presenting  in  substance  the  defense  of  liberum  tenementum;  and 
8.  The  statute  of  limitations.  It  is  admitted  that  evidence 
applicable  to  all  of  these  defenses  was  introduced  at  the  trial, 
except  that  the  city  gave  no  evidence  in  support  of  its  plea 
of  not  guilty.  The  verdict  of  the  jury  was  not  guilty,  which, 
as  must  be  admitted,  was  in  form  at  least,  if  not  in  substance 
and  effect,  a  general  verdict  in  favor  of  the  defendant  upon 
all  the  issues  submitted,  and  on  such  verdict  judgment  was 
Tendered  in  favor  of  the  city. 

The  plaintiff  in  error  insists  that  as  there  were  several  dis- 
tinct defenses  presented  by  the  pleadings,  either  of  which,  if 
sustained  by  the  evidence,  justified  a  verdict  of  not  guilty, 
it  cannot  now  be  determined  upon  which  of  said  defenses  the 
jury  in  fact  based  their  verdict  It  is  therefore  argued  that 
the  verdict  and  judgment  are  not  inconsistent  with  the  theoiy 
that  the  city  may  have  failed  to  prove  its  title,  but  eucoeeded 
in  proving  that  the  trespasses  with  which  it  was  charged 
were  committed  at  such  time  that  an  action  therefor  was 
barred  by  the  statute,  and  consequently  that  no  condusivs 
presumption  arises  that  the  defense  of  lib$rum  tenementum 
was  sustained.  • 

The  decisions  of  the  courts  of  the  different  states  are  not 
altogether  uniform  as  to  the  effect,  as  an  estoppel,  of  a  verdict 
and  judgment  in  favor  of  a  defendant,  in  a  case  where  several 
distinct  and  separate  defenses  are  presented  by  the  pleadings; 
but  in  our  opinion  the  preponderance  of  authority  sustains 
what  seems  to  us  to  be  the  better  and  more  reasonable  rule, 
that  where  evidence  upon  all  the  issues  is  heard  a  general 
verdict  in  favor  of  the  defendant  is  at  least  prima  facie  evi« 
dence  that  all  the  issues  presented  by  the  pleadings  were 
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Arand  in  hit  faror.     WhU§  r.  tUmcndi^  88  Yt.  178,  78  An. 
Deo.  620y  is  quite  in  point    Thai  was  an  aotion  of  atinnijMil 
OD  ihree  promioaory  notes,  and  the  defendants  relied  for  their 
defense  npon  a  judgment  in  their  favor  in  the  state  of  Massa- 
chusetts in  a  suit  on  the  same  notes,  in  which  two  issues 
were  tried,  one  denying  the  merits  of  the  plaintiflTs  claim, 
and  the  other  only  presenting  a  temporary  *^'  bar  to  the 
plaintiff's  recovery.    It  appeared  that  npon  the  trial  of  that 
case  evidence  was  introduced  by  the  defendants  on   both 
issues,  and  that  a  general  verdict  was  returned  in  their  favor, 
on  which  a  general  judgment  was  rendered.    Such  former 
verdict  and  judgment  were  held  to  be  conclusive  of  the  issue 
denying  the  merits,  the  court  saying:    ''When  a  case  is 
submitted  to  the  jury,  involving  two  or  more  issues,  with 
evidence  tending  to  sustain  them  all,  and  a  general  verdict 
is  rendered,  such  verdict  is  prima  facie  evidence  that  all  the 
issues  were  found  in  favor  of  the  party  for  whom  the  verdict 
is  rendered.    And  when,  as  in  this  case,  a  judgment  on  such 
verdict  is  presented  by  the  defendants  to  defeat  a  recovery 
in  a  subsequent  suit,  brought  on  the  same  cause  of  action, 
the  burden  of  showing  that  the  verdict  in  the  first  suit  was 
rendered  upon  an  issue  presenting  only  a  temporary  bar,  and 
that  such  bar  has  since  been  removed,  or  has  ceased  to  oper^ 
ate,  is  thrown  upon  the  plaintiff." 

In  Day  v.  VaUeite,  26  Ind.  42;  87  Am.  Dec.  853,  a  general 
verdict  and  judgment  in  favor  of  the  defendants  was  pleaded 
in  bar,  and  it  appeared  that  the  issues  joined  in  the  former 
suit  involved  the  same  questions  presented  in  the  suit  on  trial, 
but  that  there  were  also  other  issues  in  the  formar  suit,  which 
if  found  for  the  same  party  would  have  produced  the  same 
result,  even  though  the  issues  involved  in  the  suit  on  trial 
had  been  decided  the  other  way,  and  it  was  held  that  while 
the  former  verdict  and  judgment  were  not  necessarily  a  con- 
elusive  bar  to  the  second  suit,  they  were  so  prima  facie. 

In  Sheldon  v.  Edwards,  35  N.  Y.  279,  the  defendant  in  a 
former  suit;  had,  under  the  provisions  of  the  New  York  code, 
joined  in  his  answer  what  amounted  to  a  plea  in  abatement 
with  a  plea  to  the  merits  in  bar,  and  it  was  held  that  a  gen- 
eral verdict  and  judgment  in  favor  of  the  defendant  in  such 
former  suit  was  a  bar  in  his  favor  in  a  subsequent  suit,  as  to 
both  defenses. 

In  Merchants*  International  Steamboat  Line  J.  Lyon,  12  Fed. 
Rep.  63,  the  trial  court  cliarged  the  jury,  that  where  two 
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defenses  are  set  up  in  an  answer,  and  evidence  is  sub* 
mitted  to  a  jury  upon  the  trial  of  the  action  tending  to  sup^ 
port  both  defenses,  and  a  general  verdict  is  rendered  for  the 
defendant,  such  verdict  and  judgment  is  a  bar  in  another 
action  upon  the  same  demand.  On  motion  for  a  new  trial 
beard  by  both  the  circuit  and  district  judges  it  was  held  that 
said  charge  was  correct:  See  Freeman  on  Judgments,  sec.  276. 

It  should  be  observed  that  in  the  case  at  bar  there  is  no 
attempt  to  rebut  the  presumption  arising  from  the  verdict 
and  judgment,  and  it  is  therefore  unnecessary  for  us  to  con* 
sider  whether  said  presumption  is  anything  more  than  prima 
fadCf  or  whether  it  is  subject  to  be  rebutted  by  proof  that  the 
jury  in  fact  found  but  one  of  the  issues  in  the  former  suit  in 
favor  of  the  city.  It  is  dijQBicuIt,  however,  to  see  how  a  party, 
after  admitting  that  evidence  in  support  of  both  defenses  was 
submitted  to  the  jury,  could  show  aliunde  that  the  verdict 
was  found  upon  one  and  not  both  defenses,  without  inquiring 
into  the  secret  deliberations  of  the  jury*room,  and  that  is 
seldom  if  ever  admissible. 

We  are  of  the  opinion  that  the  circuit  and  appellate  courts 
adopted  the  correct  rule  in  the  premises,  and  the  judgment  of 
the  appellate  court  will  therefore  be  affirmed* 


JvDOMSNTB— Res  Judicata. — A  former  judgment  ii  eonolaeiTe  only  m  to 
the  matten  which  were  directly  in  issue  in  the  former  suit:  Note  to  King  t* 
Cfhase,  41  Am.  Dec.  68%  A  judgment  for  the  plainti£F  sweeps  away  ererj 
defense  which  should  have  been  raised  against  the  action:  OrahaniY,  Culver^ 
3  Wyo.  639;  31  Am.  St.  Bep.  105,  and  note.  A  judgment  rendered  on  its 
merits  is  con  elusive  as  to  aU  the  matters  directly  at  issue  in  the  pleadings 
which  the  defeated  party  might  have  litigated:  LwUiard  ▼.  Clyde,  122  N.  7, 
41;  19  Am.  St  Rep.  470,  and  note;  Huntky  r.  Halt,  09  Ck>nn.  102;  21  Am. 
St  Rep.  71,  and  note;  Day  ▼.  VaUeUe,  26  Ind.  42;  87  Am.  Dec  803.  and 
note.  See  the  extended  notes  to  the  foUowing  oases:  €hiif€r  t.  Parker^  8 
Am.  8t  Rep.  229;  XesT.  Lw^  93  Am.  Deo.  776^  ud  BdriycstsrT.  Harrimm^ 
73  Am.  Deo.  7da 
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BtAtwTM  or  F&Ano»~PijiAPiiio.^€kKnpluiiiM  witb  th«  ftatato  •!  franda 
need  not  be  pleaded  either  at  law  or  in  eqailj,  beoaoM  it  b  preenmed. 

0KAT17TB  OF  JfBAUDS— PLEADIHO— ThS  BsMSTIT  QW  THl  StATDTI  OV  FeAUDS 

41 A  DmvBX  eannot  be  taken  by  demurrer,  nnlesi  when  it  affirmati¥el/ 
appetn  bj  the  liill  and  eomplaint  that  the  demnrrer  relied  npon  was 
not  evidenced  by  a  writing  dnly  signed.  If  the  agreement  it  alleged  to 
have  been  made  between  the  partiea,  it  will  be  preeumed  to  bare  been  ia 
writing  and  signed,  when  snch  eignatare  and  writing  are  neoeeaary  to 
its  validity. 

SvAnrs  09  Fbavim— An  Oral  AoRnnirr  Birwmr  Two  or  Mori  Psr* 
tons  TO  PoROHABB  RBAit  BsTATB  foT  their  joint  beoettt  ii  within  tho 
etatnte  of  frande. 

Btatutb  of  Fraitds— a  Partvxbshif  for  Butuio  and  Sbllino  Lands  for 
Profit  may  be  created  by  paroL  The  existence  of  snch  partnership 
and  the  lespectiTe  interests  of  the  several  parties  therein  may  aUo  be 
established  by  paroL 

Bill  in  chancery  alleging  that  the  complainant  Speyer  and 
defendant  Desjardins  entered  into  an  agreement  to  purchase 
certain  land  in  Cook  county,  Illinois,  and  to  erect  six  buildings 
thereon  according  to  plans  drawn  by  complainant;  that  the 
purchase  of  the  lands  and  the  erection  of  the  buildings  were 
with  a  yiew  to  selling  the  property  and  dividing  the  profits 
between  the  parties;  that  it  was  agreed  that  each  should  fur- 
nish one-half  of  the  money  required  and  should  be  entitled  to 
one-half  of  the  profits  realized;  that  the  lands  were  purchased 
for  three  thousand  seven  hundred  and  fifty  dollars,  and  the 
title  taken  in  the  name  of  the  defendant,  and  a  loan  was 
effected  for  the  sum  of  twelve  thousand  dollars,  secured  by 
deed  of  trust  on  the  same  property;  that  the  purchase  price 
was  paid  out  of  the  moneys  raised  by  the  deed  of  trust,  and 
the  residue  of  the  moneys  borrowed  was  used  to  erect  the 
buildings;  that  on  these  buildings  complainant  performed 
the  duties  of  architect  and  superintendent,  and  the  defendant 
gave  his  services  as  a  carpenter;  that  after  the  buildings  were 
completed,  defendant  refused  to  account  with  complainant, 
and  took  and  held  exclusive  possession  and  claimed  to  be  the 
sole  owner  of  the  property.  The  bill  contained  other  allega- 
tions tending  to  show  the  amounts  advanced  by  each  party 
and  the  sum  which  should  be  awarded  each  upon  an  account- 
ing* A  demurrer  to  the  bill  for  want  of  equity  was  interposed 
and  sustainedi  and  complainant  appealed. 
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Duncan  and  QUberif  W.  /.  Eyne$^  and  E.  F.  Duium,  for  Um 
appellant 

Henry  MeUethar^  tot  iha  appellees. 

^'  Baebb,  J.  Appellees  assame  that,  stnee  the  bill  of 
complaint  fails  to  affirmatively  allege  that  the  contract  be- 
tween appellant  and  Desjardins  was  in  writing,  therefore,  un- 
der the  primary  mle  of  pleading  that  allegations  mnst  be 
taken  most  strongly  against  the  pleader,  it  is  to  be  regarded 
as  sufficiently  appearing  upon  the  face  of  the  bill  that  said 
agreement  was  not  in  writing,  and  rested  entirely  in  paroL 
Appellees  are  wrong  in  this  assumption.  While  in  England, 
prior  to  recent  changes  by  acts  of  Parliament,  the  presump- 
tion, that  prevails  in  actions  at  law,  that  the  statute  of  frauds 
has  been  complied  with,  did  not  obtain  in  suits  in  equity,  and 
the  complainants  in  such  suits  were  bound  either  to  aver 
compliance  with  its  provisions,  or  allege  facts  that  took  the 
case  out  of  the  statute,  yet,  in  this  country,  the  doctrine  is, 
both  at  law  and  in  equity,  that  compliance  with  the  statute 
is  presumed,  and  the  party  plaintiff  is  not  required  to  set  out 
compliance  in  his  declaration  or  bill.  In  Indiana  and  Iowa, 
and  possibly  in  a  few  other  states,  special  statutory  require- 
ments change  or  modify  that  which  may  be  regarded  as  the 
American  rule,  but  no  such  statute  is  in  force  in  this  state. 
Bee  8  Am.  &  Eng.  Ency.  of  Law,  p.  745,  and  cases  cited  in 
note  7. 

The  rule  then  is,  that  the  benefit  of  the  statute,  as  a  de- 
fense, can  be  taken  by  demurrer  only  when  it  affirmatively 
appears  from  the  bill  that  the  agreement  relied  on  was  not 
evidenced  by  a  writing  duly  signed.  Here  the  allegation 
simply  is,  that  the  complainant  and  Desjardins  '*  entered  into 
an  agreement  to  purchase''  certain  designated  lots  and  real 
estate,  and  ''to  erect  thereon"  certain  specified  buildings. 
It  must  be  presumed  from  these  averments  that  the  agree- 
ment was  in  writing  and  properly  signed  by  the  parties. 
This  being  so,  and  there  being  no  question  but  that  the  bill, 
if  based  on  an  agreement  made  in  conformity  with  the  re- 
quirements of  the  statute,  states  a  cas3  for  equitable  relief 
clearly  within  the  jurisdiction  of  *^  a  court  of  equity,  it 
necessarily  follows  that  it  was  error  to  sustain  the  demurreri 
and  dismiss  the  bill  for  want  of  equity. 

To  simply  reverse  the  decree  and  remand  the  cause  for  the 
error  stated,  without  any  expression  of  opinion  in  regard  to 
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the  prindpftl  matter  of  oontention  between  the  partlee,  would 
be  nnadyisable.  It  wonld  likely  be  of  little  benefit  in  the 
fhtore  progreiB  of  the  cause  upon  the  remandmenti  that  the 
decree  was  reversed  on  a  point  which  only  incidently  arose^ 
that  which  is  evidently  the  real  controversy  being  ignored* 

The  theory  of  the  bill  is  that  there  is  a  partnership  between 
appellant  and  Desjardins,  and  that  the  lots  and  the  buildings 
erected  thereon  are  partnership  property;  and  the  claim  of 
appellant  is  that  the  statute  of  frauds  has  no  application  to 
such  a  case. 

It  is  well  settled  that  an  oral  contract  by  two  or  more  per- 
sons to  purchase  real  estate  for  their  joint  benefit  is  within  the 
statute.  But  it  has  been  a  mooted  question  whether  a  part- 
nership can  be  created  by  parol  for  the  purpose  of  buying  and 
selling  lands  for  profit.  There  is  a  very  considerable  conflict 
in  the  cases  upon  that  question,  but  the  decided  weight  of 
authority  seems  to  have  answered  it  in  the  affirmative.  That 
an  agreement  for  a  partnership,  for  the  purpose  of  dealing  and 
trading  in  lands  for  profit,  is  not  within  the  statute,  and  that 
the  fact  of  the  existence  of  the  partnership,  and  the  extent  of 
each  party's  interest,  may  be  shown  by  parol  is  now  quite 
generally  accepted  as  the  established  doctrine:  Dale  v.  Hamr 
Uton,  6  Hare,  869;  Essex  v.  Essex,  20  Beav.  449;  Holmes  v. 
McCray,  61  Ind.  858;  19  Am.  Rep.  786;  Richards  v.  OrinneU^ 
68  Iowa,  44;  60  Am.  Rep.  727;  Chester  v.  Diekersm,  64  N.  Y. 
1;  18  Am.  Rep.  660;  Black  v.  Black,  16  Ga.  449;  FiM  River 
Whaling  Co.  v.  Borden,  10  Cush.  458;  Bunnel  v.  TattUor,  4 
Conn.  668;  Pennybacker  v.  Leary,  66  Iowa,  220;  Oibbons  v. 
Bell,  46  Tex.  417;  Personette  v.  Pryme,  84  N.  J.  Bq.  26. 

It  is  useless  to  restate  the  arguments  pro  and  con  bearing  on 
the  point  under  consideration;  and  it  is  hardly  probable  f^ 
that  we  could  now  make  any  suggestion  that  has  not  already 
been  fully  considered.  The  leading  and  more  important  cases 
are  discussed  or  referred  to  in  Browne  on  the  Statute  of 
Frauds,  4th  ed..  section  269  et  seq.  and  notes,  and  are  also 
cited  in  notes  to  pages  700  to  704  of  volume  eight  of  American 
and  Bni^h  Encyclopedia  of  Law. 

The  cases  we  have  cited,  and  many  others,  proceed  upon  the 
theory  that  the  real  estate  of  a  partnership  is  treated  and  ad- 
ministered in  equity,  as  between  partners  and  for  all  the  pur- 
poses of  the  partnership,  as  personal  property  and  partnership 
assets.  From  its  status  in  equity  of  being  stock  in  trade  and 
partnership  assets,  it  is  readily  deducible  that  it  is  immaterial 
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whether  the  legal  title  to  the  partnership  land  is  in  all  the 
partners,  or  in  one,  or  in  Bome  number  less  than  the  whole; 
that  it  is  not  material  whether  the  partnership  was  alreadf 
established  and  engaged  in  its  business  when  the  land  mm 
acquired  and  brought  into  the  partnership  stock,  or  whether 
the  partnership  was  established  and  the  land  acquired  sod 
put  in  contemporaneouslj,  or  whether  the  partnership  wsa 
established  for  the  express  and  special  purpoee  of  dealing  in 
and  making  profit  out  of  the  very  land  itself  which  is  in  ques- 
tion; and  that  the  facts  of  the  existence  of  the  partnership 
and  that  the  lands  were  acquired  and  used  for  partnership 
purposes,  being  shown  by  parol,  it  is  immaterial  whether 
such  partnership  was  formed  by  written  articles  or  by  parol: 
Browne's  Statute  of  Frauds,  sec.  261  a. 

The  doctrine  of  the  cases  we  have  cited,  so  far  as  it  involrsi 
the  provisions  of  the  statute  of  frauds,  seems  to  proceed  upon 
the  ground  of  a  trust  implied  from  the  relation  of  copartner- 
ship. 

The  matter  here  at  issue  is  a  close  question  and  beset  with 
difficulties  whichever  view  is  taken.  It  seems  difficult  to 
demonstrate  to  a  certainty  that  the  doctrine  above  stated 
should  prevail  and  take  partnership  agreements  and  partner- 
ship property  out  of  the  statute,  and  equally  difficult  to  sati^ 
fsctorily  ^^  demonstrate  that  such  agreements  are  within 
the  statute,  as  held  in  Smiih  v.  Bumhamy  8  Sum.  437,  Bird  v. 
Morrison^  12  Wis.  188,  and  other  cases.  Upon  the  whole,  we 
are  inclined  to  follow  the  view  which  seems  to  obtain  in  Eng- 
land and  in  most  of  the  states  of  the  Union,  that  partnership 
agreements  and  partnership  lands,  as  between  the  partners 
and  for  all  partnership  purposes,  are  not  within  the  statute. 

The  bill  in  the  case  at  bar  shows  that  the  parties  agreed  to 
purchase  the  five  lots  and  erect  buildings  thereon,  each  party 
contributing  one-half  of  the  money  necessary  for  the  entei^ 
prise,  the  lots  and  buildings  then  to  be  sold,  and  the  profit  or 
loss  arising  from  the  enterprise  to  be  divided  equally  between 
them.  This  was  manifestly  a  partnership  agreement.  The 
bill  then  shows  that  the  parties  purchased  the  lots  ^4n  purso* 
ance  of  the  agreement,"  and  that  at  the  same  time  and  as  a 
part  of  the  same  transaction,  money  was  raised  by  placing 
mortgages  on  the  lots  and  the  purchase  price  of  the  lots  paid 
with  such  money.  Whose  money,  then,  was  it  that  was  ap- 
plied in  payment  of  the  lots?  It  is  admitted  that,  by  the  tenuis 
of  the  partnership  agreement,  all  liabilities  that  the  partoetii 
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or  either  of  them,  should  create  in  furtherance  of  the  enter- 
prise, were  to  be,  as  between  the  partiiere,  treated  and  conBid- 
•red  as  joint  liabilities  to  be  met  and  shared  hj  them  in  equal 
•hares.  This  would  seem  to  stamp  the  money  that  was  ro- 
•oivod  on  th^  mortgages  and  paid  on  the  lots  as  partnership 
money.  Sinca,  then,  the  money,  by  force  of  the  agreement, 
was  x>artner8hip  money,  it  follows  that  when  three  thousand 
seven  hundred  and  fifty  dollars  of  it  was,  at  the  time  of  the 
purchase,  paid  as  tha  purchase  money  of  the  lots,  a  resulting 
trust  at  once  arose  by  operation  of  law,  out  of  the  transaction, 
in  fayor  of  the  partnership:  See  WalUtee  t.  Carpenter ,  85  IlL 
690. 

Our  conclusion,  therefore,  is,  that,  without  regard  to  the 
question  whether  or  not  the  partnership  agreement  mentioned 
in  the  bill  of  complaint  was  in  writing,  a  proper  case  for  the 
^*^  interposition  of  a  court  of  chancery  was  stated  in  the  bill, 
and  it  was  error  to  sustain  the  demurrer  and  dismiss  said  bill. 

The  decree  is  reveraed  and  the  cause  is  remanded,  with 
directions  to  overrule  the  demurrer. 


Statutk  or  Frauds— Nionsrrr  fob  Plkadiko. — ^Tha  tUtnta  of  frauds  It 
not  waived  becauao  it  la  not  tpaoiallj  pleaded:  Feeney  t.  Howard^  79  Cal. 
685;  12  Am.  St.  Rep.  162,  and  note  with  tha  oasaa  ooUaoted.  A  denial  by 
tha  defendant  in  hia  anawar  of  tha  making  of  tha  contract  la  tafficient  to 
enable  htm  to  avail  himaelf  of  the  statute  of  franda:  Fontaine  t.  BimA,  40 
Minn.  141, 12  Am.  St.  Kep.  722.  That  the  atatata  of  franda  mast  be  pleaded 
in  order  to  oonstitnta  it  a  defenaa  ia  maintained  in  Othome  v.  BndkoU,  6  Cat 
149;  85  Am.  Deo.  498;  and  Swiiur  t.  SkiltB,  8  GUm.  629;  44  Am.  Deo.  723» 
mud  note.  For  a  thorough  diacwaaion  of  thia  anbject^  aaa  tha  extended  note 
to  HoUhBu  T.  Ladd^  86  Am.  Deo.  684»  and  tha  note  to  WmUworth  t.  Wtn^ 
worth,  72  Am.  Deo.  102. 

Statuts  or  Fbauss— Whsthss  Raisxd  bt  Dbmvbbib.— The  defenaa  of 
the  atatnte  of  frauds  may  be  taken  advantage  of  by  demurrer,  if  the  eom« 
plaint  states  that  the  alleged  ezprasa  trust  upon  which  tha  plaintiff  reliea 
rasta  in  a  parol  agreement  to  raeoovays  Barr  v.  O'DonneU^  76  Cal.  469,  9  Am. 
St.  Rap.  242.  To  make  tha  atatuta  of  frauds  available  aa  a  defenaa  to  be 
ntisad  by  demurrer  in  equity,  the  bill  muat  show  affirmatively  that  the  con* 
tract  declared  on  was  not  in  writing:  Manning  t.  Pippen,  86  Ala.  367;  II  Am. 
St.  Rep.  46.  The  statute  of  frauds  cannot  be  relied  on  by  demurrer,  unleas 
tlia  objection  appears  on  the  face  of  tho  oomplainant*a  billt  8wUser  v.  8hik»^ 
Z  Oilm.  529;  44  Am.  Deo.  723. 

A  Pabtnbbsbif  iob  Dsauho  nr  Lahm  Mat  Bb  Fobmbd  Wtthovt  a 
WBiTiifO:  BaUM  V.  Babcock^  95  CaL  479;  29  Am.  St.  Rep.  133,  and  note. 
Sea  tha  extended  notea  to  McCormiek*$  Appeal^  98  Am.  Dao.  W,  and  Ortmt 
w.  €htem€,  IS  Am.  Dao.  646w 
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titf  uuaDn,  131] 

FimraBSHiFio  PsAonoi  Law— Fnoi  Tmawm,  Whix  Abs  Kor.- 
rioDS  reoeirad  by  on*  member  of  a  law  firm  while  aeting  m  ea 
er  adminiitrator  for  the  eetate  of  a  third  pereon,  withoat  objeotioe  er 
with  the  aaeent  of  the  other  members  of  the  partnerdiipp  an  nol  firm 
profits  or  earnings  for  which  he  most  acoonnt  to  the  partnership. 

Attorn  BTS — VtLAxmom  of  Law. — Exbcution  ov  Trubts,  sach  as  aooepti^ 
appointmeats  as  executor  or  administrator,  and  acting  as  sach,  is  not 
part  of  the  datiee  peonliarl j  pertaining  to  the  logal  professioD,  and  does 
not  constitute  what  is  ordinarily  understood  as  the  practioe  of  law. 

PART1IBR8BIF— Continuation  Aitxr  Expiration  of  Trrm. — If  a  partasr^ 
ship  is  continued  after  the  expiration  of  the  term  fixed  bj  the  articles  «f 
copartnership,  without  the  adoption  of  new  articlee  or  new  arrange 
ments,  it  is  continued  in  all  respects  subject  to  the  original  artides,  ex* 
oept  that  either  partner  may  terminate  it  at  pleasure. 

Partnership  to  Pbaotigr  Law— Firm  Profit8. — ^If  a  partner  in  a  law 
firm  carries  on  a  business  not  connected  with  nor  competing  with  that  of 
the  firm,  such  as  acting  as  an  executor  or  administrator,  his  partnan 
have  no  right  to  the  profits  he  thereby  makes,  though  he  has  agreed  net 
to  carry  on  any  separate  Imainess. 

PAXTNKmHir  TO  Fbaotior  Law— Firm  Profitb,  What  Ajli  Kot.-- 
Though  a  partner  in  a  law  firm  has  agreed  to  give  his  time,  talents  and 
strength  to  tlie  proaecotion  of  the  firm  buaiueaa,  he  does  not  by  becom- 
ing an  executor  or  administrator  with  the  consent  and  approval  of  his 
copartners,  engage  in  a  business  or  enterprise  in  competition  with  his 
firm,  or  which  involves  the  use,  for  his  own  advantage,  of  anything  be- 
longing thereto.  The  commissions  received  by  him  as  such  executor  or 
administrator  are  not  firm  assets,  and  he  is  entitled  to  retain  fhem  ss 
his  own. 

John  0.  Irwin^  for  the  appellant. 
Wise  and  McNvlty,  for  the  appellee. 

*••  Bailey,  C.  J.  This  was  a  bill  in  chancery,  brought  by 
Andrew  W.  Metcalfe  against  William  P.  Bradshaw,  for  an 
accounting.  ^'^  On  the  twenty-sixth  day  of  August,  1874, 
the  complainant  and  defendant  formed  a  copartnership  for 
the  practice  of  the  law,  and  for  that  purpose  executed  the 
following  copartnership  articles: 

'*  Articles  of  Agreement  signed  and  agreed  upon  between 
Andrew  W.  Metcalfe  and  William  P.  Bradshaw,  this  twenty- 
sixth  day  of  August,  a.  d.  1874: 

**  1st.  Reposing  in  each  other  mutual  confidence  and  trust, 
do  hereby  associate  ourselves  together  for  the  purpose  of  prac- 
ticing the  law,  firm  to  be  known  by  the  name  of  Metcalfe  A 
Bradshaw,  and  to  continue  for  five  years  from  this  date,  an« 
less  sooner  dissolved  by  mutual  consent. 
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'^  2d.  Terms. — First  year  said  Metcalfe  to  take  two-thirda 
and  said  Bradahaw  one-third;  second  year  aaid  Metcalfe  to 
take  three-fifths  and  said  Bradahaw  two-fifths  of  the  receipts 
of  said  firm,  and  from  the  end  of  the  second  year  nntil  the 
dissolution  of  said  partnership,  each  to  share  equally  in  the 
receipts  of  said  firm. 

*'  8d.  The  expenses  of  said  office  and  firm  to  be  paid  by 
each  partner  in  proportion  to  his  share  of  the  receipts  of  the 
firm. 

*'  4th.  We,  and  each  of  us,  pledge  ourselves  to  each  other 
not  to  become  a  candidate  for  any  political  office,  so  as  to  be- 
come involved  in  politics,  during  the  continuance  of  said  firm^ 
qdIcss  by  mutual  consent. 

"  5th.  We,  and  each  of  ns,  do  promise  and  agree  to  give 
oar  time,  our  talents,  and  our  strength,  to  the  prosecution  of 
the  interests  of  the  firm. 

^  6th.  Any  omission  to  keep  and  observe  the  promises  and 
ai^reeraents  herein  named  and  agreed  upon,  by  either  of  the 
parties  hereto,  will  justify  the  other  in  a  dissolution  of  the 
partnership. 

"7th.  An  account  is  to  be  taken  between  the  parties  hereto 
at  the  end  of  each  six  months,  if  either  party  shall  so  desire 
it  This  agreement  shall  not  prevent  the  parties  ^'^  hereto 
from  adopting  any  rules  for  the  control  and  government  of 
the  office. 

"Witness  of  names:  A.  W.  Metcalfe, 

Wm.  P.  Bradshaw.'' 

The  copartnership  thus  formed  continued  until  December 
16,  1885,  when  it  was  dissolved.  The  bill  which  was  filed 
October  8,  1889,  alleges  the  formation  of  the  copartnership, 
and  sets  forth  the  copartnership  articles  in  extemo^  and  alleges 
the  dissolution  of  the  firm  by  mutual  consent  December  15, 
1885,  and  also,  that  during  its  continuance,  business  to  a 
large  amount  was  done  by  the  firm  for  various  parties  on 
credit,  and  that  the  business  still  remains  unsettled ;  that  no 
settlement  has  ever  been  made  between  the  copartners;  that 
rioce  the  dissolution,  the  complainant  has  well  hoped  that 
the  defendant  would  adjust  and  settle  the  partnership  ac- 
counts, and  has  frequently  applied  to  him  for  that  purpose, 
but  that  the  defendant  has  declined  so  to  do;  that  the  de- 
fendant has  collected  a  large  amount  due  and  owing  to  the 
finn,  under  the  copartnership  articles,  of  moneys  earned  by 
members  of  the  firm  and  belonging  thereto,  and  had  failed  to 
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mter  tbe  tame  ia  the  partnership  books  of  aocoanti  and 
wholly  refuses  to  render  to  the  complainant  an  acconot 
thereof;  that  npou  a  full  and  true  statement  of  the  aeooonts 
of  the  firm  business,  it  will  appear  that  there  is  a  large  bsl- 
anoe  due  from  the  defendant  to  the  complainant  in  respect 
thereto. 

The  defendant's  answer  admits  the  formation  of  the  part- 
nership, the  execution  of  the  copartnership  articles  and  the 
dissolution  as  alleged,  and  that  no  actual  settlement  by  an 
account  taken  was  then  had,  the  parties  agreeing,  by  a  tacit 
understanding,  to  a  dissolution  as  matters  then  stood  peconi- 
arily,  defendant  then  believing  that  an  account  stated  would 
show  a  balance  largely  in  his  favor,  but  being  willing,  for  the 
sake  of  peace  and  a  dissolution,  to  consider  that  each  had 
received  what  he  was  entitled  to  under  the  articles.  The 
answer  admits  that  many  debts  were  due  ^**  the  firm  at  tiie 
time  of  the  dissolution,  and  alleges  that  the  defendant  expects 
to  share  in  such  outstanding  debts,  but  that  the  complainant 
carried  off  and  retains  all  evidence  of  such  indebtedness,  and 
has  collected  much  of  it.  It  denies  that  the  defendant  has 
collected  any  part  of  the  outstanding  indebtedness,  or  re- 
ceived any  portion  of  that  collected  by  the  complainant;  that 
the  complainant,  since  the  dissolution,  had  ever  called  for  a 
settlement  or  pretended  that  the  defendant  was  indebted  to 
him  on  account  of  copartnership  matters,  until  shortly  before 
the  bill  was  filed,  when  he  spoke  about  it  for  the  first  time; 
that  the  only  claim  then  set  up  by  him  was,  that  the  defend* 
ant,  during  the  partnership,  had,  as  executor  of  the  wills  of 
Charles  R.  Bennett  and  John  Neudecker,  received  commis- 
sions, and  although  not  legally  liable  therefor  to  the  complain- 
ant, yet  as  such  commissions  were  received  during  the 
existence  of  the  partnership^  the  defendant  ought  to  share 
them  with  the  complainant. 

A  replication  was  filed,  and  the  parties  thereupon  entered 
into  and  filed  the  following  stipulation:  '*It  is  stipulated  and 
agreed  by  and  between  counsel,  that  the  matters  contended 
for  by  the  complainant  in  this  case  are  limited  to  the  com- 
uiissions  involved  in  three  certain  cases,  namely,  Charles  R. 
Bennett's  estate,  Theodore  Emmett's  estate,  and  John  Nea- 
decker's  estate,  with  the  understanding  that  everything  ouU 
side  of  these  estates,  in  the  partnership,  has  been  settled  by 
and  between  them."  The  cause  was  then  heard  upon  plead- 
ings and  proofs,  and  the  stipulation,  and  the  court  found  that 
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the  oommiflsioDB  reoeiyed  by  the  defendant  from  thoee  estates 
were  not|  and  were  not  bjr  the  parties  oonsidered  and  treatodt 
as  profits  of  or  belonging  to  the  firnii  and  that  the  complain* 
ant  was  not  entitled  to  haye  an  account  thereof  from  the 
defendant.  A  decree  was  thereupon  entered  dismissing  the 
bill  at  the  complainant's  costs  for  want  of  equity.  On  appeal 
by  the  complainant  to  the  appellate  court,  the  decree  was 
aflSrmed,  and  the  present  appeal  is  from  the  judgment  of 
affirmance. 

^^  It  appears  that  on  the  twenty-fifth  day  of  May,  1878| 
the  defendant  was  appointed  one  of  two  joint  executors  of  the 
last  will  and  testament  of  Charles  B.  Bennett,  deceased,  and 
served  in  that  capacity  until  September  17,  1881,  when  the 
estate  was  settled.    The  evidence  tends  to  show  that  the  com* 
missions  to  which  he  became  entitled  as  executor  and  which 
he  receiyed    amounted   to  seven  hundred   and  eighty-four 
dollars  and  forty-two  cents.    During  the  progress  of  the  ad- 
ministration, the  complainant  was  employed  by  the  executors 
to  render  certain  legal  services,  for  which,  according  to  the 
testimony  of  the  defendant,  he  was  paid,  for  his  individual 
use,  and  not  as  a  part  of  the  earnings  of  the  partnership,  the 
SQm  of  six  hundred  dollars.    The  complainant,  on  the  other 
hand,  testifies,  that  he  in  fact  received  nothing  for  his  legal 
services,  and  that  whatever  he  did  was  a  part  of  the  law  busi- 
ness  of  the  firm,  and  was  done  on  firm  account.    It  seems, 
howeyer,  that  he  made  no  charges  for  his  services  on  the  firm 
books,  and  gave  no  credit  on  the  books  for  the  money  received 
by  him,  if  he  in  fact  received  any.    So  far  as  the  testimony 
of  these  witnesses  is  at  Variance,  all  we  need  say  is,  that  the 
court  saw  them  and  heard  them  testify,  and  from  all  the  evi- 
dence found  the  equities  of  the  case  to  be  with  the  defendant. 
That  finding,  so  far  as  we  can  see,  is  entitled  to  the  credit 
which  is  ordinarily  given  to  the  finding  of  a  court  of  chancery, 
where  the  evidence  is  giyen  orally  in  open  court,  and  on  appeal, 
it  must  be  accepted  as  conclusiye,  unless  it  clearly  appears  to 
be  against  the  weight  of  the  evidence.    There  is  nothing  in 
the  record  from  which  we  ean  say  that  such  is  the  case  here, 
and  we  must  therefore  assume,  not  only  that  the  issues  of  fact 
thus  raised  by  the  witnesses  in  their  testimony,  so  far  as  they 
have  any  bearing  upon  the  correctness  of  the  decree,  were 
found  by  the  court  in  favor  of  the  defendant,  but  also  that 
Buch  finding,  for  all  the  purposes  of  this  appeal,  must  be 
accepted  as  the  true  one. 
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On  the  fifth  day  of  Jane,  1882,  the  defendant  was  appointed 
administrator  of  the  estate  of  William  T.  Bmmett,  ^^  de> 
oeaaed,  and  continued  to  act  as  sacb  administrator  until  Jnne 
4, 1887,  when  the  estate  was  settled,  and  he  was  discharged. 
The  complainant  was  also  employed  bjr  him  to  render  legal 
services  for  that  estate,  and  both  agree  that  for  such  services 
the  complainant  received  the  sum  of  one  hundred  and  twenty 
five  dollars.  There  is  the  same  disagreement  between  them, 
however,  as  to  whether  this  sum  was  paid  him  for  his  individual 
use,  or  as  a  part  of  the  earnings  of  the  firm.  The  commissions 
to  which  the  defendant  became  entitled  as  administrator  of 
that  estate  seem  to  have  been  something  over  five  hundred 
dollars,  but  he  testifies,  and  in  this  he  does  not  seem  to  be 
oontradicted,  that  having  paid  a  portion  of  the  claims  against 
the  estate  in  full  in  ignorance  of  the  existence  of  a  claim  that 
was  afterwards  presented,  and  which  more  than  exhausted 
the  remaining  assets  in  his  hands,  he  was  oompelled  to  use 
the  money  due  him  for  commissions  and  more,  to  make  good 
to  the  new  claimant  what  he  had  paid  to  other  creditors,  and 
that  he  therefore  in  fact  retained  nothing  on  account  of  com* 
missions. 

On  the  twelfth  day  of  September,  1883,  the  defendant  was 
appointed  executor  of  the  last  will  and  testament  of  John 
Neudecker,  deceased.  The  Neudecker  estate  was  large,  and 
consisted  principally  of  personal  property.  The  administra- 
tion involved  no  controversies,  and  was  conducted  without 
litigation,  the  bulk  of  the  assets,  consisting  of  moneys  and 
securities,  being  distributed  within  two  months  of  the  date  of 
the  appointment  of  the  executor.  This  estate  was  finally 
settled  December  21, 1885,  six  days  after  the  dissolution  of 
the  partnership  between  the  complainant  and  defendant. 
The  commissions  received  by  the  defendant,  according  to  his 
own  testimony,  were  a  little  less  than  six  thousand  dollars. 

Whether  the  administration  of  these  estates  is  to  be  re- 
garded as  firm  business,  and  the  commissions  received  by 
the  defendant  therefor  as  a  part  of  the  proceeds  or  earnings 
of  the  business,  must  depend  chiefly  if  not  wholly  ^'*  upon 
the  construction  to  be  placed  upon  the  partnership  articles. 
By  those  articles  the  complainant  and  defendant  associated 
themselves  together  *'  for  the  purpose  of  practicing  law,*'  and 
they  mutually  promised  to  give  their  time,  talents,  and 
strength  ^to  the  prosecution  of  the  interest  of  the  firm."* 
Bach  pledged  himself  not  to  become  a  candidate  for  any 
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political  offioa»  so  as  to  become  inToWed  In  'polities,  doring 
the  continuance  of  tiie  firm,  except  by  mutual  oonaent,  and 
it  was  agreed  tbat  any  omission  to  keep  and  observe  these 
promises  and  agreements  bjr  either  party  should  justify  the 
other  in  dissolving  the  partnership. 

We  think  it  too  plain  for  argument,  that  accepting  an  ap» 
pointment  as  executor  or  administrator  of  a  deceased  person, 
and  acting  as  such,  does  not,  as  the  term  is  ordinarily  under 
stood,  pertain  to  the  practice  of  the  law.  Persons  accepting 
and  performing  the  duties  of  trusts  of  that  character  need 
not  be  lawyers,  and,  as  *is  well  known,  those  who  are  ap- 
pointed as  executors  or  administrators  are,  in  the  great  ma^ 
jority  of  cases,  men  who  do  not  belong  to  the  profession. 
Their  duties  are  usually  of  a  business  rather  than  of  a  pro- 
fessional character.  True,  the  administration  of  estates  fre- 
quently requires  legal  advice,  and  often  involves  more  or 
less  of  litigation,  but  substantially  the  same  may  be  said 
of  all  other  business  pursuits,  and  especially  of  all  posi- 
tions involving  the  executions  of  trusts.  But  men  are 
ordinarily  appointed  to  execute  trusts  because  of  the  con- 
fidence of  the  donor  of  the  trust  has  in  the  honor,  integrity, 
and  business  capacity  of  the  appointee,  rather  than  because 
of  his  knowledge  of  legal  principles  or  his  ability  to  carry  on 
litigation  with  success.  At  all  events  the  execution  of  trusts 
is  not  and  never  has  been  regarded  as  a  part  of  the  duties 
peculiarly  pertaining  to  the  legal  profession,  or  as  constitut- 
ing a  part  of  what  is  ordinarily  understood  as  *'  the  practice 
of  the  law.** 

It  cannot,  therefore,  with  any  propriety  be  claimed,  that 
the  business  transacted  by  the  defendant  in  his  trust  capac- 
ity ^**  as  executor  or  administrator  of  the  estates  in  ques- 
tion, was  a  part  of  the  firm  business,  within  the  contemplation 
of  the  copartnership  articles,  or  that  the  commissions  real- 
ised by  him  from  the  execution  of  such  trusts  constituted  a 
part  of  the  earnings  or  profits  of  the  firm.  It  seems  to  be 
admitted  that,  although  the  oopartnership  was  continued  for 
several  years  after  the  expiration  of  the  term  fixed  by  the 
articles,  no  new  articles  were  adopted  and  no  new  arrange* 
ment  was  made,  and  it  therefore  follows,  as  a  legal  oonclu* 
sion,  that  it  was  continued  as  a  partnership  at  will,  but 
subject  in  all  respects,  except  as  to  the  right  of  either  partner 
to  terminate  it  at  pleasure,  to  the  terms  of  the  copartnership 
articles. 
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If  there  had  been  an  agreementi  either  ezpren  or  to  In 
Implied  finom  the  circomBtanoes,  that  the  oommieBioiui  to  be 
reoeived  by  the  defendant  for  his  senricee  as  executor  or 
adminiatrator  should  be  regarded  and  treated  as  partnership 
earnings,  a  different  result  would  probably  follow.  But  upon 
a  careful  examination  of  the  record,  we  are  unable  to  find 
that  such  agreement  is  established  by  either  direct  (mt  circum- 
stantial evidence.  The  fair  conclusion  from  all  the  evidence 
is,  that  the  defendant  accepted  and  executed  these  trosti 
without  objection,  and  even  with  the  express  approval  of  tbe 
complainant,  but  without  any  agreement  or  understanding, 
express  or  implied,  that  the  compensation  to  be  received  by 
him  should  be  turned  over  to  the  firm  as  firm  profite. 

We  are  not  unmindful  of  the  well-settled  rule,  that  a  part- 
ner will  not  ordinarily  be  permitted,  for  his  own  profit^  to 
enter  into  business  in  competition  with  his  firm.  Thus,  he 
cannot,  without  the  consent  of  his  copartners,  embark  in  t 
business  that  will  manifestly  conflict  with  the  interest  of  his 
firm.  Nor  can  he  clandestinely  use  the  partnership  property 
or  funds  in  speculations  for  his  own  private  advantage,  with- 
out being  required  to  account  to  his  copartners  for  the  prop* 
erty  and  funds  thus  used,  and  for  the  profits.  ^^  The 
general  rule  being  that  each  partner  shall  devote  his  tim^ 
labor  and  skill  for  the  benefit  of  the  firm,  he  cannot  purchase, 
for  his  own  use  and  for  the  purpose  of  private  speculation 
and  profit,  articles  in  which  the  firm  deals,  and  if  he  does  do^ 
the  profits  arising  therefrom  may  be  claimed  by  the  copart^ 
ners  as  belonging  to  the  firm:  6  Wait's  Actions  and  Defenses, 
125. 

Thus,  as  said  in  1  Bates  on  Partnership,  section  806:  ''If 
a  partner  speculate  with  the  firm  funds  or  credit,  he  mn&i 
account  to  his  copartners  for  the  profits,  and  bear  the  whole 
losses  of  such  unauthorized  adventures  himsell  And  if  he 
go  into  competing  business,  depriving  the  firm  of  the  skill, 
time,  and  diligence  or  fidelity  he  owes  to  it,  so  he  must  ac- 
count to  the  firm  for  the  profits  made  in  it;  and  a  managing 
partner  will  be  enjoined  firom  carrying  on  the  same  bosineSB 
for  his  own  benefit."  But  the  same  author  says  a  little  fa^ 
ther  on  that  a  partner  may  traffic  outside  of  the  scope  of  the 
business  for  his  own  benefit  So  also  in  Lindley  on  Parta6> 
ship,  812,  the  rule  is  laid  down  as  follows:  *'  Where  a  partner 
carries  on  a  business  not  connected  with  or  competing  witb 
that  of  the  firm,  his  partners  have  no  right  to  the  profits  be 
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ihereby  makes,  even  if  he  has  agreed  not  to  carry  on  any 
separate  business.** 

Applying  these  principles  to  the  case  before  ns,  we  see  no 
ground  for  sustaining  the  complainant's  bilL  The  defendanti 
by  becoming  executor  or  administrator,  engaged  in  no  busi- 
ness or  enterprise  which  can  be  regarded  as  in  any  sense  in 
competition  with  his  firm,  or  which  involved  the  nse  for  his 
own  advantage  of  anything  belonging  to  the  firm.  True,  by 
the  copartnership  articles  he  agreed  to  give  his  time,  talents* 
and  strength  to  the  prosecution  of  the  firm  business,  but  it 
does  not  appear  that  he  failed,  by  reason  of  the  acceptance  of 
those  trusts,  in  the  performance  of  his  agreement  in  that  re- 
spect. It  is  not  shown  that  any  firm  business  suffered  for 
lack  of  attention  on  his  part  by  reason  of  his  performance  of 
the  duties  of  executor  or  ^"^  administrator.  Nor  did  he 
accept  either  of  these  trusts  clandestinely  or  without  the  con- 
sent or  approval  of  his  copartner.  As  to  the  Neudecker  ex- 
ecutorship, the  complainant  takes  pains  to  prove  that  the 
will  of  Neudecker  was  drafted  by  himself^  and  that  the  de- 
fendant was  named  therein  as  executor  at  his*  suggestion,  and 
as  the  result  of  some  importunity  on  his  part^  and  that  he 
subsequently  became  the  defendant's  surety  on  the  bond 
given  by  him  as  executor.  The  complainant's  consent  to  the 
defendant's  acceptance  of  the  trust  could  not  be  more  clearly 
shown.  It  cannot  be  seen  how  the  acceptance  of  these  trusts, 
under  the  circumstances  thus  appearing,  was  in  any  sense  a 
fraud  on  the  partnership,  or  in  contravention  of  the  defend- 
ant's duties  as  partner,  so  as  to  call  for  an  application  of  the 
mles  arising  in  such  cases,  as  stated  above. 

In  view  of  all  the  evidence,  we  are  disposed  to  hold  that 
the  only  proper  result  is  the' one  reached  by  the  circuit  court 
in  its  decree,  and  the  judgment  of  the  appellate  court  affirm* 
ing  the  decree  will  be  affirmed. 

pAXTuntsHiP— OoMmfinNO  Aitbb  Tnn  Limitid  nr  Abtxolss.— Wh«Q 
pwrteen  oommanoe  bnsineM  under  mn  agreement  that  it  ia  to  laat  for  a 
definite  term,  and  without  any  new  agreement  thsy  oontinne  the  bnaineaa 
lor  a  longer  period,  the  buuneea  of  snbseqnent  years  mntt  be  conaidered  aa 
•cmdneted  under  the  terma  and  conditioos  of  the  original  agreement:  Brad' 
lep  T.  CkamberkOn,  16  Vt.  613;  Stephens  ▼.  Orman,  10  Fla.  9|  Frmierkk  t. 
Cooper,  8  Iowa,  171;  Sanffsionr:  Hack,  62  Md.  178. 

pAaTiintsHiP-^FZDUOiABT  RsLATiONa— Every  partner  ooenpiee  a  fida* 
ciary  position  with  respect  to  his  copartners  and  the  fands  of  the  firm,  and 
lie  will  not  be  permitted  to  make  a  personal  profit  oat  of  themi  Hobnee  ▼• 
mbnan^  188  N.  Y.  869;  34  Am.  St.  Rep.  463,  and  note  with  the  eases  ool. 
iMted;  CMdemUk  t.  behold,  94  Ala.  116;  83  Am.  St.  Rep.  97. 
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WiLLiAKs  t;.  Yandbbbilt* 

fiii  Tti.nw(i%  M^l 

MmamAmfk  haa  am  TiBAWiHoi«n,^A  owteriAUnui'a  Ifaa  im 
altoring,  or  repairing  a  baUding  mndar  a  ooatraofc  mada  with  tiM 
of  the  premiMi  extends  to  the  leasehold  interest  only. 

MmAVio't  Lmr— Td  What  IirmitT  AnACHn.— The  party  wifk 
ths  ooatraet  is  oumU  by  a  person  fnmishing  laber  or  mnterini^  ii 
guded  as  the  owner  of  the  premises  onlj  to  the  extent  of  his 
and  that  intereet  only  is  snbjeot  to  a  meohanio%  lien.  Honoe  a  tenant 
for  life  or  yean  oannot^  by  oontraot^  oreate  a  lien  npon  the  ffee^  en  the 
•ontrary  he  oan  oreate  a  lien  only  to  the  extent  of  his  right  and  intsrwt 
in  theprenueee. 

MacHAino'a  Luk  Law— OoaarsuinMni  ov.— A  etatnte  creating  n  right  te  a 
meohanio's  lien  ii  in  derogation  of  the  oommon  law»  and  mnsl  reeeiTe  a 
striot  oonetmction.  It  mast  not  he  applied  to  cases  whi^  do  not  bll 
within  its  provisions.  If  they  are  not  broad  enoogh.  It  ii  the  province 
of  the  legidatare  to  extend  them. 

MiOHAVio't  Ldv  Attacboio  fo  iMAmmauo  Brssb  ksnbjsst  to  all  sen- 
ditions  of  the  lease,  and  may  be  defeated  hj  a  ferfeitnre  nndar  tiie  ex- 
press oonditions  thersof. 

ICiOHAHio'a  LixN  ov  LxAsiHOLD— SvBjvor  TO  ABsmAms  ov  Bmr.— When 
a  leaee  (or  yeara  hae  been  forfeited  for  nonpayment  of  rent  nndsr  ths 
expreee  oonditions  of  the  leasts  n  holder  of  a  meohanie'a  liaa  npon  the 
premisee  must  pay  all  arrears  of  rent  to  the  leaeor  before  he  can  ao> 
qaire  the  rights  of  the  lessee  tbereonder»  even  by  perchaea. 

Lanplord  and  TsHAirr— FoRrarruu  at  Lsasxhold  LnxuR  nr  Lavd  u 
not  implied,  nor  farorcd  in  law. 

loMviouD  AMO  TBNAXT—SvRxinrom  ov  written  leaaa  bmij  ba  made  hf 
parol,  by  abandonment  of  the  prenuses  by  the  tenant  and  entqf  hf  tha 
landlord,  or  by  an  execaled  agreement  to  surrender. 

Lavdlobd  AMD  TurAHT— SuRRENDBB  ov  Lbasbd  PRKKiBn  Operates  from  ths 
exeontion  of  a  new  lease  witii  the  tenant's  consent  to  another  pereen 
who  enters  thersnnder  and  pays  rsnt»  or  from  an  agreamant^  aitiiflr  o» 
press  or  implied,  to  reieese  the  original  leeeee  and  soeepta  now  tenant 
or  from  an  actual  and  continaed  bhange  of  possssnon  by  the  amtaal 
consent  of  the  parties. 

Lahdlord  and  Txnakt. — One  leeeee  cannot  destroy  righti  of  his  aelassiea 
nor  extingnish  their  title  by  oonvaying  to  his  lesior. 

Lakdlobd  AMD  TiNAMT— FonrBtruKn  ov  Iduai— A  Dbiakd  ioe  Rbmt  s« 
the  day  it  falls  doe  is  not  neoetssiy  in  order  to  canee  a  forfeiton  of  tiw 
lease.    The  lemor  may  declare  a  forfeitnro  on  some  snbssqnent  day. 

ICmhamio's  lax  on  Lxabbbold— RnrAna— OovsmvcnoM  or  SrATon.— 
A  statute  conferring  a  mechanic's  lien  npon  a  leaeehold  interist  in  lanc^ 
must  be  oonstmed  with  roference  to  the  common-law  rnle^  that  tha 
burden  of  repairs  is  cast  upon  the  tsnawt^  and  thi^t  the  landlord  ie  nnder 
no  implied  obligation  to  make  thaa» 

Lamdlord  AMD  Tbmamt— Wazvbi  ov  WomnauuM  or  LiAaB^Bmor  ov 
MxoHAMio'a  LiBM. — Although  generally  any  act  dona  by  a  landlard 
knowing  of  a  canee  of  forfeitnro  by  hia  tenant,  affirming  the  exietenoe 
of  the  lease  and  recognising  the  leisee  as  his  tenant  ii  a  waiver  of  such 
forfeiture,  yet  a  landlord  with  such  knowledge  and  also  knowledge  that 
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ikm  ymfisi  an  mndngamg  npain  vnto  tli«  dir«etifla  of  the  1« 
tat  with  noTCMos  to  bdioro  that  tho  lattor  ii  not  abU  to  pay  hit  dahti^ 
!■  not  oUigod  to  a«iiiiio  that  tho  amplojoea  will  not  roedTo  thoir  moo^ 
tho  loono»  aad  doelaro  «a  Immodioto  lorfiitvo  to  nvo  hiiMril 
udiv  a  moohanio's  lion* 
■r  PiBSOV  Not  Owksb— RmfBUBsmBiiT.— Improramoati 
of  a  ponaanont  obanMtor  omcIo  Qpoa  land  and  attaohod  thofoto  withoot 
tho  oonoent  of  tho  ownor  of  tho  foo^  by  ono  hoTing  no  titlo  or  utOTaol^ 
booonio  a  part  of  tho  roalty  and  Toot  in  tho  ownw  of  tho  foe  withont 
nimbQrwnMnt  from  him. 

iHHBOVAiaiiTB  ov  La5]>— EguiTAXUi  Liiir  ion  RmfBonnMntT.— In 
oqnity  when  one  has  made  improYementa  Innooently,  or  through  mia* 
take^  npon  the  land  of  another,  he  will  not  ordinarily  bo  allowed  to 
oniovoo  a  elaim  for  reimbnraoment  an  an  actor;  bat  when  tho  trao  owBor 
oeoka  roliof  in  equity  ho  may  bo  required  to  make  oompeneation  for  tho 
impni¥ementi.  Sren  in  anoh  ease  oompensation  is  not  allowed  for  the 
inereaeed  Tslne  caosed  by  the  improremonts,  nor  will  the  oonrts  snstain 
a  bill  to  roooTer  for  snoh  enhanoed  Talno  after  tho  tmo  ownor  has  ro* 
ooirefod  the  premiioe  at  law. 

iHvmovaKsm  ov  Lavd— Bioar  to  RiooTm  mml— To  entitio  ono  mak- 
ing improTemonts  on  the  land  of  another  innooenUy,  or  throngh  mie- 
tako  to  reooTer  the  Talne  thereof  in  proceedings  institntod  bj  the 
tme  owner,  he  most  show  that  he  made  the  improTomente  under  a 
datm  of  titlo  whieh  prored  defeetiv%  or,  under  some  ndstake  eonoem- 
iBg  his  rights,  or  beoanso  be  was  indnoed  to  inonr  the  ezpeoditnio 
through  tho  fraud  or  deoeption  of  the  owner. 

tmraoYwaaum — Equttablb  Lmr  ion  Ams  Fobvutuxb  of  Lbao.— A 
party  who  repairs  buildings  on  leased  promisee  under  a  oontraot  with 
tho  tenant,  but  without  authority  or  oontraot  ozpresi  or  impliod  from 
tlio  landlord  to  pay  therefor,  is  not  entitled  to  an  equitable  lien  on  tho 
premisw  for  the  Taluo  of  the  improyemonti^  if  the  lease  is  deolared  for^ 
foitod  for  nonpayment  of  rent  as  prorided  for  therein,  subsequently  to 
the  time  when  the  improrements  are  oompleted. 

Bill  to  enforce  a  mecbanio's  lien  for  work  done  and  mate- 
ierials  fumiahed  upon  a  building  and  lot  The  defendant, 
Yanderbilti  being  the  owner  of  the  property  leased  it  to  Bar^ 
tela,  Crelly,  and  Luits,  for  five  years  at  a  certain  monthly 
Tental  payable  in  advance  under  a  lease  providing  that  upon 
•default  of  the  payment  of  the  rent  for  any  month  the  land- 
lord might,  at  his  election,  without  notice,  declare  the  term 
-ended,  and  re-enter  the  premises.  The  lessees  paid  the  first 
month's  rent  from  July  21  to  August  21,  1889.  And  on 
August  2, 1889,  Bartels  entered  into  a  written  .contract  with 
the  plaintiff,  Williams,  by  which  the  latter  agreed  to  make 
the  repairs  for  which  this  lien  is  sought  to  be  enforced.  The 
leeseea  failed  to  pay  the  rent  falling  due  August  21,  1889, 
and  the  landlord,  through  his  agent,  declared  a  forfeiture  of 
the  lease  on  September  13, 1889,  and  then  re-entered  and  took 
possession.    The  superior  court  rendered  judgment  for  the 


488  WiLLiAMt  9.  Vaudbbbilt.  [niinois, 

plaintiff  and  on  appeal  to  the  appellate  ooort  the  judgment 
of  the  lower  court  was  reversed  and  the  bill  dismissed.  The 
plaintiff  then  appealed  from  the  judgment  of  the  appellate 
oourt. 

OUver  and  ShowoUerf  for  the  appellant. 

Robert  Mather  and  WiUiam  E.  FoeUr^  for  the  appellee* 

*^  Magbudbb,  J.  Appellant's  contract  for  doing  the 
work  and  furnishing  the  material,  in  altering  and  repairing 
the  building,  was  with  the  lessee  or  lessees  of  the  premises. 
Therefore  whatever  lien  he  had  under  the  contract  extended 
to  the  leasehold  interest  only.  Section  1  of  the  Lien  Law 
provides  *^  that  any  person  who  shall  by  contract  .  •  •  •  with 
the  owner  of  any  lot  or  piece  of  land  furnish  labor  or  ma- 
terials •  •  •  •  in  building,  alteringi  repairing,  or  ornamenting 
any  house,  or  other  building  or  appurtenance  thereto,  on  such 
lot,  .  •  •  •  shall  have  a  lien  upon  the  '^^  whole  of  such  tract 
of  land  or  lot,  and  upon  such  house  or  building  and  appurte- 
nance, for  the  amount  due  to  him  for  such  labor,  material,  or 
services.''  Section  2  provides  that  said  lien  '*  shall  extend  to 
an  estate  in  fee,  for  life,  for  years,  or  any  other  estate,  or  any 
right  of  redemption  or  other  interest  which  such  owner  may 
have  in  the  lot  or  land  at  the  time  of  making  the  contract ": 
2  Starr  &  Cur.,  Ann.  Stat.,  c.  82,  pp.  1512-1515.  The  party 
with  whom  the  contract  is  made  by  the  person  furnishing  the 
labor  or  materials  is  only  regarded  as  owner,  within  the 
meaning  of  the  law,  to  the  extent  of  the  interest  which  he 
owns.  It  is  that  interest  which  is  subjected  to  the  lien: 
Hiekax  v.  Greenwood^  94  111.  266.  A  tenant  for  life  or  years 
cannot,  by  contract,  create  a  lien  upon  the  fee;  he  may,  by 
contract,  create  a  lien  to  the  extent  of  his  right  and  interest 
in  the  premises,  but  no  further:  McCartyy.  Carter^  49  111. 
68;  95  Am.  Dec.  672;  Judson  v.  SUphene^  76  111.  266.  As 
appellant's  lien  extended  to  the  leasehold  estate  only,  it  did 
not  take  effect  upon  appellee's  legal  title.  The  statute  which 
gives  a  mechanic  a  lien  is  in  derogation  of  the  common  law, 
and  must  receive  a  strict  construction:  Belanger  v.  Hersey^ 
90  III.  70.  It  will  not  be  applied  by  the  courts  to  cases 
which  do  not  fall  within  its  provisions.  If  those  provisions 
are  not  broad  enough  it  is  the  province  of  the  legislature  to 
extend  them:  Siephene  v.  HolmeSj  64  IlL  836;  HurUington  t« 
Barton,  64  111.  602. 

A  mechanic's  lien  which  attaches  to  a  leasehold  estate  ia 
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•aljeot  to  all  the  oonditioni  of  the  leaee:  Phillipe  on  Me* 
ohanioe'  liens,  see.  192;  2  Jones  on  liens,  see.  1278;  16  Am.  ft 
Bng.  Bncj.  of  Law,  21.  Here  one  of  the  conditions  of  the  lease 
was  that|  in  ease  of  default  in  the  payment  of  the  rent,  the 
landlord  oonid,  without  notice,  declare  the  term  ended,  and 
je-enter  the  premises.  A  forfeiture  will  not  be  implied,  nor 
is  it  favored  by  the  rules  of  law:  2  Jones  on  Liens,  sec.  1278. 
But  in  the  present  case  there  seems  to  be  no  question  as  to 
the  right  of  the  appellee  *^  to  forfeit  the  lease  under  its 
terms,  nor  do  we  see  that  there  can  be  any  question  as  to  the 
effectiveness  of  the  forfeiture  which  actually  took  place. 

The  month's  rent,  which  was  payable  in  advance  on  August 
21,  1889,  was  not  paid.  When  Bartels,  one  of  the  lesseesi 
was  called  upon  to  pay  the  rent  in  the  early  part  of  Septem« 
her,  1889,  he  stated  to  appellee's  agent  that  he  could  not  pay 
it|  and  that  his  co-lessees,  Crelly  and  Luits,  were  irresponsible^ 
and  unable  to  pay.  Appellant  knew  that  Bartels  had  noth- 
ing but  a  lease  of  the  premises  before  he  did  any  work  upon 
the  building.  He  also  knew  early  in  September,  that  default 
had  been  made  by  the  lessees  in  the  payment  of  the  rent  due 
on  August  21st.  He,  and  the  architect  who  was  superintend* 
ing  his  work,  had  an  interview  with  .the  appellee's  agent  on 
September  10th,  in  which  it  was  conceded,  that  the  lessees 
were  unable  to  pay  either  the  rent,  or  the  amount  due  for  said 
work.  Appellant  was  then  informed  by  the  agent,  that  the 
lease  would  be  canceled  or  forfeited  within  a  few  days  on 
account  of  the  nonpayment  of  the  rent  due,  but  he  made  no 
offer  to  pay  the  rent  so  as  to  keep  the  lease  alive,  and  made 
no  opposition  to  the  threatened  forfeiture  of  the  lease.  The 
appellee  re-entered  the  premises,  in  pursuance  of  the  terms  of 
the  lease,  on  September  18th,  and  took  possession  of  the  same, 
and  at  once  notified  appellant  that  be  had  done  sa  On  Sep- 
tember 14tb,  appellant  had  another  interview  with  appellee's 
agent,  but  made  no  tender  of  the  rent  due,  nor  any  offer  to 
pay  it,  nor  any  complaint  that  the  forfeiture  of  the  lease  had 
not  been  regular  and  valid.  If  the  lease  has  been  forfeited, 
the  holder  of  the  lien  must  pay  all  arrears  of  rent  to  the  lessor 
before  he  can  acquire  the  righte  of  the  lessee  thereunder,  even 
by  purchase:  2  Jones  on  Liens,  sec.  1278;  Roih$  y.  BMit^ 
grath^  71  Ala.  65. 

Counsel  for  appellant  invoke  the  doctrine  that,  where  the 
landlord  elects  to  accept  a  surrender  of  the  lease,  he  takes 
back  the  premises  subject  to  liens  existing  at  the  time 


480  WiLLum «.  YAmnw.  {Wsaii, 


agdait  Om  estoto  of  the  168106.  It  was  isid  bj  tUt  mnt  k 
Doh9ehutti  T.  ^roOiday,  88  HI.  871,  thai  the  Telntarj  soma- 
d«r  of  the  leaae  to  the  owner  of  the  fee  eannot  affMt  th*  lun 
apon  the  oetate  of  the  leeaee  which  attaehed  during  tha  ent* 
enoe  of  the  leaee,  and  that  the  merger  of  the  eatato  of  tbe 
leasee  with  that  of  the  owners  of  the  fee  would  not  destroy 
the  preWous  lien:  OatkiU  v.  ZVatmer,  8  CaL  334;  Phillips  oa 
Mechanioa'  Liens,  sea  102;  2  Jones  on  Li6n%  sea  1273;  IS 
Am.  ft  Bng.  Bnoj.  of  Law,  p.  81.  Bot  in  the  ease  at  bar, 
there  was  a  forfeiture  of  the  lease,  and  not  a  mlantarjr  sll^ 
render  of  ik  It  is  true,  that  Bartela»  one  of  the  lessees,  ez* 
pressed  his  willingness  to  have  the  lease  oanoeled  inorder  to 
get  rid  of  Crellj  and  Luits,  and  haye  a  now  lease  in  wbieh 
he  should  have  an  iutereat,  made  out  to  the  appeUant;  md 
the  latter  desired  a  new  lease  to  himaslf  when  the  old  ens 
should  be  forfeited. 

There  may  be  a  parol  anrrender  of  a  written  lease:  Ssbr 
▼.  iVxUtp  16  IlL  568.  There  may  be  a  surrender  by  an  abaa- 
donment  of  the  premises  by  the  tenant  and  an  entry  into  them 
by  the  landlord:  2  Wood'a  Landlord  and  Tenant,  sea  494,  Pl^ 
116&-1178.  An  executed  agreement  to  aurrender  may  bi 
operative  as  a  surrender:  2  Wood's  Landlord  and  Tbdso^ 
p.  1169.  Execution  of  a  new  lease,  with  the  tenants  eonsent, 
to  another  person,  who  enters  thereunder  and  pays  not.  will 
amount  to  a  surrender:  Stobie  r.  DiOi,  62  111.  432.  An  agree, 
ment,  either  express  or  inferable  from  the  conduct  of  the  ps^ 
ties,  to  release  the  original  lessee  and  accept  a  new  tenant 
may  operate  aa  a  surrender:  Fry  y.  /Vurfd^s,  78  IlL  51.  ia 
actual  and  eontinued  change  of  possession,  by  the  mutoal 
consent  oi  the  parties,  will  amount  to  a  surrender  by  opera* 
tion  of  law:  DOU  v.  StoUe,  81  UL  202.  But  we  do  not  think 
that  an  application  of  these  definitions  to  the  oondocfc  of  the 
parties  herein  will  establish  a  voluntary  surrender  of  the 
demised  premises.  Crelly  and  Luits  were  regarded  ss  beiiig 
averse  to  a  forfeiture  of  the  lease,  and  were  not  spoken  to  or 
consulted  *^'  about  it  Indeed,  it  waa  feared  that  a  so^ 
might  be  necessary  to  extinguish  their  interest  Even  if 
Biirtels'  wiUingness  to  have  the  lease  forfeited  could  beooo- 
etrued  as  a  surrender  on  his  part,  this  would  not  aSect  the 
rights  of  Crelly  and  Luits.  One  lessee  cannot  destroy  thtf 
rights  of  his  co-lessees,  nor  extinguish  their  title  by  oonvsy* 
ing  to  his  lessor:  Baker  v.  PraU,  15  111.  668. 

It  is  furthermore  claimed  on  behalf  of  appellant,  that  the 
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•ppellee  waived  his  right  to  forfeit  the  leaae.  It  if  said,  that, 
after  appellee's  right  to  forfeit  the  lease  aeorued  oa  August 
21,  1889,  he  waited  until  the  thirteenth  day  of  September 
thereafter  before  taking  any  steps  towards  forfeiture,  and  in 
the  mean  time  permitted  appellant  to  do  work  upon  the  build* 
ing.  At  eommon  law,  where  a  lease  eontained  a  oondition 
for  re-entry  for  nonpayment  of  rent,  the  law  required  a  de- 
mand of  the  precise  amount  of  the  rent  due,  and  that  it  be 
made  upon  precisely  the  day  when  due  and  payable  by  the 
terms  of  the  lease.  Under  this  strict  rule,  it  may  be  that  the 
appellee,  in  order  to  work  a  forfeiture  of  the  lease,  would  hare 
been  obliged  to  make  a  demand  for  the  rent  on  the  twenty* 
first  day  of  August  But  we  have  held  in  a  number  of  eases^ 
that  the  common-law  rule,  making  it  necessary  to  demand 
the  rent  on  the  day  it  falls  due  in  order  to  cause  a  forfeiture, 
was  abrogated  by  section  2  of  the  Act  of  18d5,  which  is  now 
section  0  of  the  act  in  regard  to  landlord  and  tenant:  8 
Starr  A  Gur.  Ann.  Stat,  a  80,  p.  1494;  Chadmek  y.  Parker^ 
44  m.  826;  Dodg0  r.  Wright,  43  IlL  882;  Chapman  y.  Kirby^ 
49  DL  211;  Leary  y.  PaUiBon,  66  IlL  208;  BuH  r.  French,  70 
IlL  254;  Woodward  ▼.  Cone,  78  DL  241.  The  mere  fsct,  that 
the  landlord  did  not  forfeit  the  lease  on  the  very  day  on  which 
the  monthly  installment  of  rent  fell  due  did  not  deprive  him 
of  the  right  to  declare  a  forfeiture  on  some  subsequent  day. 

Bat  it  is  said  the  appellee  knew,  that  the  lessees  were  mak- 
ing repairs  and  improYements  upon  the  property  *^  during 
the  period  from  August  21st  to  September  18th,  and  that,  by 
suffering  them  to  do  so  without  attempting  to  forfeit  the  lease, 
there  was  thereby  a  waiver  of  his  right  of  forfeiture  as  against 
appellant  A  statute,  which  confers  a  lien  upon  the  lease- 
hold  interest,  must  be  construed  with  reference  to  the  com- 
mon-law rule,  that  the  burden  of  repairs  is  cast  upon  the 
tenant,  and  that  the  landlord  is  under  no  implied  obligation 
to  make  them:  2  Jones  on  Liens,  sec.  1276.  The  estate  of 
the  lessor  cannot  be  subjected  to  a  lien  for  work  done  or 
materials  furnished  under  a  contract  with  the  lessee,  unless 
the  agreement  or  consent  of  the  lessor  is  shown,  or  unless  he 
has  done  some  act  to  make  his  estate  liable:  15  Am.  &  Bug. 
Sncy.  <rfLaw,  p.  19,  and  cases  cited  in  notes;  2  Jones  on  Liens, 
iee.  1276.  Where  a  lessor  agrees  to  pay  to  the  lessee  a  gross 
mm  towards  the  erection  of  a  house  on  the  demised  premises, 
the  estate  of  the  lessor  is  bound  by  the  mechanic's  lien:  Leiby 
?.  IFibofi,  40  Pa.  St  63;  BoteUr  r.Etpen,  99  Pa.  St  818.    We 
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hKm  NOtntly  held  in  Hmdenan  t.  CannMy,  1S8  HL  W,  t 
Am.  8t  Rep.  490,  thai,  where  a  ooDiract  of  sale  of  land  did 
not  authorife  or  in  any  manner  empower  the  parehuir  to 
erect  a  building  on  the  premises,  or  to  incur  any  liability  far 
the  improvement  thereof,  and  the  vendor  waa  in  no  manner 
connected  with  the  building  the  purchaser  erected  od  ttie 
premises,  but  merely  sold  the  lot  leaving  the  purchaser  to 
improve  it  or  not  as  he  pleased,  under  suoh  circumstances 
the  lien  of  the  mechanic  would  only  attach  to  such  title  as 
the  purchaser  had;  but  that,  if  the  vendor  in  the  contract 
authorises  and  empowers  the  purchaser  to  erect  a  building 
on  the  premises  and  advances  money  to  aid  him  in  the  im- 
provement, the  mechanic,  who  has  furnished  labor  and 
materials  before  the  termination  of  the  contract  by  notice, 
will  be  entitled  to  subject  the  vendor's  legal  title  to  the  lien. 

In  the  present  case  the  lease  does  not  provide  for  making 
any  improvements,  and  contains  no  provisions,  which  con- 
neot  *^*  the  lessor  in  any  way  with  any  improvements  to  be 
made  by  lessees.  Nor  does  the  lease  show  that  the  lessor 
gave  his  consent  to  the  making  of  any  improvements,  or 
agreed  to  make,  or  to  aid  in  making  them.  The  proof  is  not 
clear,  that  the  appellee  had  knowledge  of  the  labor  and 
materials  furnished  by  appellant  during  the  progress  of  the 
work.  Appellee's  agent,  who  negotiated  the  lease  and  re- 
ceived payment  of  the  first  installment  of  the  rent,  was  abeent 
from  the  city  of  Chicago  from  August  8th  until  the  seventh 
or  eighth  day  of  September. 

The  general  rule  is,  that  '*  any  act  done  by  a  landlord  knoir* 
ing  of  a  cause  of  forfeiture  by  his  tenant,  affirming  the  exist- 
ence of  the  lease,  and  recognizing  the  lessee  as  his  tenant,  is 
a  waiver  of  such  forfeiture":  Webster  v.  Nieholsj  104  III  160. 
We  fail  to  discover  any  such  act  done  by  the  appellee  betireea 
August  2l8t  and  the  forfeiture  of  the  lease  on  September  13th. 
Beyond  the  mere  fact  that  the  second  installment  of  rent  irss 
not  promptly  paid,  there  is  no  evidence  that  appellee  had  anj 
knowledge,  until  a  few  days  before  his  re-entry,  of  the  in- 
ability of  the  lessees  to  pay  for  the  repairs  ordered  by  them. 
Although  a  lessor  may  be  aware,  that  the  premises  are  und6r> 
going  repairs  under  the  direction  of  the  lessee,  yet,  if  he  has 
no  reason  to  believe  that  suoh  lessee  is  not  able  to  paj  hit 
debts,  he  is  not  obliged  to  assume  that  the  persons  employed 
to  do  the  work  will  not  receive  their  money  from  the  lessee 
and  that  an  immediate  forfeiture  is  necessary  to  save  himself 
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from  liability.  The  proof  tends  to  show,  that  appeUee  did 
not  know  of  the  contraot  between  Bartels  and  appellant  until 
about  the  tenth  day  of  September. 

Counsel  for  appellant  refer  ns  to  a  large  number  of  eases, 
holding  that  a  grantor  entitled  to  re-enter  or  forfeit  an  estate 
on  breach  of  condition,  who  does  not  exercise  this  right  when 
facts  within  bis  knowledge  occur  that  would  entitle  him  to  do 
80,  has  waived  his  right;  but  the  facts  in  these  cases  show, 
that  there  were  long  continued  acts  or  *^  declarations  in 
recognition  of  the  estate  sought  to  be  forfeited;  and  it  was 
held  that  the  grantor  was  estopped  from  exercising  his  right 
of  forfeiture,  because,  by  his  failure  to  assert  the  right  after 
breach  of  condition,  he  induced  the  grantee  to  believe  that  he 
would  not  do  so,  and  to  continue  in  the  prosecution  of  an  en- 
terprise requiring  the  expenditure  of  large  sums  of  money. 
We  find  no  fault  with  the  doctrine  of  these  cases,  but  think 
that  they  have  no  application  here,  where  the  lessees  and  the 
holder  of  the  lien  were  given  an  opportunity  to  avoid  the  for* 
feiture,  and  were  fully  advised  in  due  time  of  the  lessor's  in* 
tention  to  exercise  the  right  of  forfeiture. 

It  is  further  claimed,  however,  that,  if  appellant  was  not 
entitled  to  a  mechanic's  lien,  he  is  entitled  to  the  enforcement 
of  an  equitable  lien  against  appellee's  legal  title  to  the  prop- 
erty.   This  seems  to  have  been  the  theory  upon  which  the 
decree  of  the  court  below  was  based.    An  equitable  lien  is 
Bought  to  be  sustained  upon  the  alleged  ground,  that  appellant 
was  induced  to  believe,  by  the  agent  of  appellee,  that  a  new 
lease  of  the  premises  would  be  executed  to  him  after  the  old 
lease  to  Bartels,  Crelly,  and  Luits  should  be  forfeited.    Upon 
the  question  of  fact  whether  appellee's  agent  made  a  promise 
to  give  a  new  lease,  or  held  out  any  representations  that  he 
would  give  a  new  lease,  upon  which  appellant  was  authorised 
to  rely,  we  are  inclined,  after  a  careful  re-examination  of  the 
eyideuce,  to  adhere  to  the  conclusion  announced  upon  the 
former  bearing.    We  are  not  satisfied  that  any  such  promise 
was  made,  or  that  any  such  representations  were  held  out 
The  agent  denies  positively,  that  he  said  or  did  anything  to 
induce  appellant  to  complete  the  performance  of  his  contract 
with  the  lessees,  or  to  induce  him  to  believe  that  the  premises 
would  be  relet  to  him.    Appellant  himself  admits,  that  the 
sgent  declined  to  make  any  promises,  but  stated  that  he  in- 
Wuded  to  cancel  the  lease,  and,  after  he  had  done  that,  he 
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would  then  determine  whether  he  weald  make  anoUMr  Ibm 
or  not 

*^^  Conneel  for  appellant  aay  In  their  brief,  that  this  toH 
is  not  bronght  to  declare  and  enforce  a  ▼endor'a  lien,  nor  a 
lien  created  by  estoppel,  bnt  they  claim  that  an  eqoitaUs  Hen 
was  created  by  the  acts  of  the  parties.  They  farth«*more  say: 
^  It  is  not  claimed  that  appellee  fraudulently  acquiesced  in 
the  work  during  its  progress,  but  that  appellee  was  guilty  of 
fraud  after  its  completion,  making  it  inequitable  for  a{^llaDt 
to  hold  the  property  free  from  the  equitable  lien  asked  for." 

The  theory  of  equitable  liens  has  its  ultimate  foundation 
in  contracts,  express  or  implied,  which  deal  with,  or  in  soaw 
manner  relate  to,  specific  property.  (8  Pomeroy's  Equity 
Jurisprudence,  see.  1284.)  There  was  here  no  express  con- 
tract between  appellant  and  appelleOi  nor  do  we  think  that 
there  is  any  implied  contract  to  pay  for  the  lepsin  or 
impro?ements.  As  a  general  rule,  improvements  of  a  perma- 
nent character,  made  upon  real  estate,  and  attached  thereto, 
without  the  consent  of  the  owner  of  the  fee,  by  one  having  no 
title  or  interest,  become  a  part  of  the  realty  and  vest  in  the 
owner  of  the  fee:  Mathe$  ▼  Dob$ehueU,  72  III.  4S8.  In  equity, 
where  one  makes  improvements  innocently,  or  through  mis* 
take,  upon  the  land  of  another,  he  will  not  ordinarily  be 
allowed  to  enforce  a  claim  for  reimbursement,  as  an  actor; 
but  when  the  true  owner  seeks  relief  in  equity,  as,  for  inslancei 
to  set  aside  a  sale  of  the  land  on  which  the  improvements 
have  been  made,  or  to  obtain  an  accounting  for  rents  and 
profits,  he  may  be  required  to  make  compensation  for  the 
improvements  upon  the  principle,  that  he  who  seeks  equity 
must  do  equity:  Ebelme$9er  v.  EbelmsMur^  99  III.  641;  S  Pome- 
roy's  Equity  Jurisprudence,  sec.  1241,  and  note.  Bven  in 
such  case,  compensation  will  only  be  allowed  for  the  increased 
value  caused  by  the  improvements:  Ebelmesser  t.  Ehdweuer^ 
99  111.  541.  Courts  of  equity  will  not  grant  active  relief  And 
sustain  a  bill  to  recover  for  such  enhanced  value,  after  the 
true  owner  has  recovered  the  premises  at  law:  2  Jone^on 
Liens,  sea  1186.  In  proceedings  instituted  by  the  ***  real 
owner,  it  must  appear,  that  the  party  making  the  improre- 
ments  <did  so  under  a  claim  of  title  which  turned  out  to  bi 
defective,  or  under  some  mistake  concerning  his  rightly  9t 
because  he  was  induced  to  incur  the  expenditures  thiongli 
the  fraud  or  deception  of  the  owner,  8  Pomeroy's  Equity 
Jorisprudencei  sec   1241,  note  1.    Here,  the  repairs  were 


Juufty  18^3.]         Williams  «.  Yaubxebilt.  495 

made  for  a  party  known  to  be  the  owner  <rf  only  a  leaeehold 
estate,  presumably  in  reliance  upon  the  statutory  meohanio's 
lien^  and  not  through  oonfidenoe  in  a  defectiTe  title,  or 
through  mistako,  or  through  the  fraud  of  the  owner  of 
the  fee. 

Counsel  have  called  our  attention  to  the  case  of  Psrry  t* 

BMtrd  of  Missiom^  102  N.  Y.  99.    In  that  case  there  was  a 

special  agreement  embodied  in  the  resolution  of  a  corporate 

body  to  pay  the  moneys  advanced  for  the  repairs*     It  is 

there  annoanced  as  a  general  doctrine  of  equity,  that  a  lien 

will  be  given  when  the  plaintiff's  right  can  be  secured  in  no 

other  way.     This  is  carrying  the  doctrine  of  equitable  liens 

farther  than  the  courts  of  the  other  states  have  gone  in  that 

direction:  Crane  y.  CaldweU,  14  111.  468;  Dewfty  r.  EekeH^  62 

HL  218.    It  appears,  however,  in  the  Perry  case,  as  it  does 

not  appear  here,  that  the  owner  of  the  property  expressly 

authorised  the  party  making  the  repairs  to  proceed  with 

them,  directed  a  mortgage  to  be  executed  to  raise  money 

to  pay  for  them,  approved  of  them  after  they  were  made,  ac« 

cepted  them  **  not  as  a  gratuity,  but  as  services  for  which 

compensation  should  be  given";  and  that  the  party,  in  whose 

hkvor  the  equitable  lien  was  enforced  advanced  his  own 

money  to  pay  the  bills  incurred  for  the  improvements  at  the 

request  of  the  o£3cials  of  the  corporate  body;  and  that  his 

right  to  remuneration   was  clear.    We  do  not  regard  the 

decision  in  that  case  as  a  precedent  which  should  control  the 

disposition  of  the  case  at  bar.    The  judgment  of  the  appellate 

eourt  is  affirmed. 

MnBiino's  Lmr  os  Lnsn's  Iwnaanni  8m  the  MEtoDded  notat  te  Zfoe 
▼.  McOi^ey,  45  Am.  Dml  678,  and  LoonU  v.  Hogam,  61  Am.  Dea  SST,  alio 
tilt  eiM  of  JAknu  t.  Taung,  10  GoL  316;  S  Am.  St.  Rep.  683. 

MiCHAxic's  Lira— What  Ihtbrbst  Bodvd  st. — A  meohanio'a  lien  wiU 
bind  only  eaeh  tiild  as  the  person  making  the  oontraet  has  and  no  morei 
Taylor  r.  Murpkp,  148  Pa.  St.  837;  88  Am.  St.  Rep.  825,  and  note;  liender' 
M»  V.  ConneOf,  123  HI  98;  6  Am.  St.  Rep.  490^  and  note;  Mottroe  t.  Wui^ 
IS  lows,  119;  79  Am.  Deo.  524,  and  note;  Lyom  r.  McOi^eg^  4  Pa.  8t  126; 
45  Am.  Deo.  675,  and  extended  note. 

HicaAjiio*s  Libs— CoNHTBConoiff  or  SrATura— Statntea  s^^S  ^^i**  ^ 
tuterisls  need  in  making  improyements  on  land  are  remedial  and  should  ba 
IHMnlly  ooostened:  Dugam  CtU  8km  Co.  t.  Qraig^  114  Mo.  497;  85  Am.  St 
Bep.  767,  and  note  with  the  caeea  ooUeoted;  note  to  Harrimmf.  ffonwopeUkle 
^Mk,  19  Am.  St.  Rep^  717. 

FoBRiTuasi  Abb  Nor  Favobsw  Mwrrttg  v.  ^ome  Am^  eta.  ilMS.,  90 
Oil  402;  25  Am.  St.  Rep.  183;  Phombt  /aa  Ok  v.  TimUhmn,  ISSIad.  841 
tt  4a.  St.  Rep.  203^  and  note. 
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LiAsn— FoBruTUBB  Ajn>  SvRBSinnB  op— How  MAinmm>:  8ie  th« 
•ztendUd  note  to  0^n  t.  HmkUl,  90  Am.  8i.  Rep.  9ia  To  effeeka  wn- 
imdw  of  an  existing  lease  bj  operatioo  of  law,  there  ntntt  be  a  new  leMa^ 
valid  in  law,  to  pa«  an  interest  aooording  to  the  oontraet  and  intentisn  «f 
the  partiesi  SnUA  ▼.  Kmr,  106  N.  Y.  81;  S  Am.  St.  Rep.  802;  IfstosMT. 
Hem.  90  Od.  607;  25  Am.  St.  Rep.  145,  and  note  with  the  eases  eollsetsi 

Imtbotucbhtb  on  Lahd— RnifBOBSKifBMT  TO  OvB  Makiro:  See  tlM 
extended  note  to  PiU  ▼.  Moore.  6  Am.  St.  Rep.  406;  Siewmri  ▼.  Stewart,  81 
Wis.  864;  85  Am.  St.  Rep.  67.  The  Tslae  of  improvements  made  by  a  liit 
tenant  while  in  poesession  of  land  oannot  be  reoovered  as  a  setoff  in  sa 
equitable  action  by  the  remainder^man  to  enforoe  the  payment  of  a  debt 
which  snoh  life  tenant  owes  him:  Sparka  ▼.  Ball,  91  Ky.  502;  34  Am.  8t 
Rep.  236^  and  note.  A  mortgagee  in  possession  of  land  is  not  entitled  te 
compensation  for  improYsments  made  npon  the  mortgaged  premises  forthv 
than  is  necessary  to  keep  them  in  repair:  Bobertmm  t.  Rmd.  52  Ark.  381; 
29  Am.  Stw  Rep.  188,  and  note.  As  to  when  parties  making  improvemeots 
on  land  are  entitled  to  be  reimbnrsed  therefor,  sse  the  following  eases:  Bat" 
reU  ▼.  Stradl,  78  Wis.  885;  9  Am.  St  Rep.  795,  and  extended  note;  Fmk 
T.  Montgomery  Land  etc,  Co..  H  Ala.  557;  88  Am.  St.  Rep.  146;  MektV^ 
Bari,  8  Wyo.  518;  81  Am.  8k  Rep.  128. 


Grbgstbn  V.  City  of  GHioAoa 

(MB  iLUMOn^  4SL] 

UoHioirAL  CompoBAnoHS— Uu  of  Strsrb  iob  Putatb  PUBgO«B.^A 
dty,  acting  nnder  special  as  well  as  general  anthoritj  in  granting  a 
permit  to  a  private  person  to  constnict  Tanlts  under  its  streets  or  alieyi^ 
and  requiring  compensation  therefor,  acts  in  its  private  corporate  ospao- 
ity,  as  distinguished  from  its  public  and  political  or  goTenmentsl 
capacity,  and  the  rules  applicable  to  the  exercise  of  its  pnblie  pclitieBl 
powers  do  not  apply. 

If  wioiPAL  Corporations — ^Pbrmit  roB  Priyati  Usb  of  Sibof  Wbbi 
CoNSTiTUTn  Contract. — A  city,  acting  under  special  as  well  as  gsn- 
srsl  authority  in  granting  a  permit  for,  and  regulating  the  conslnction 
of,  Taults  under  its  streets  and  alleys  not  inconsistent  with  their  use  If 
the  public,  and  requiring  compensation  therefor,  acts  in  its  priTsts  eoc^ 
porate  capacity,  and  when  such  permit  is  accepted  and  acted  upon  by 
the  holder,  by  making  ooetly  improTcments  required,  it  constitutss  i 
contract  between  the  parties,  irrevocable  at  the  mere  will  of  the  city. 

lluHioiPAL  Corporations— UsB  of  STBRsra  fob  Fbitatb  PuRpoflB— Ap- 
proval OF  PsRMiT.— l^e  approval  by  the  city  council  of  a  permit 
granted  by  the  city's  agents  to  a  person  to  construct  a  vault  under  s 
street  or  alley  is  presumed  from  the  acts  of  the  permit  holder  in  codf 
struoting  the  vault  at  great  expense,  and  its  use  and  occupation  by  him 
for  twenty  years  without  objection  on  the  part  of  the  city,  especially 
when  such  occupation  inures  to  the  benefit  of  the  city,  which  it  receivss 
with  knowledge  of  the  right  claimed  by  the  occupant. 

UvNioiPAL  Corporations— Whxh  Bound  bt  Contraot. — A  dty,  wfaenao^ 
ing  in  its  private  capacity  as  contradistinguished  from  its  govemmentsl 
capacity,  is  bound  by  its  contracts,  and  may  ho  estopped  by  the  condosi 
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flf  iti  proper  oAom  whan  Mtiag  wifhiB  Iho  Uwfol  Mop*  «l  lli«ir 
powers. 
If wiciFAL  Co&roRinoiiB— Fesmit  fOB  PuTATB  Vbm  OF  SnuuRu- Biosi 
or  CiTT  TO  Rbtokb. — When  a  person  eonatmoto  and  maintaiiis  a  eoalty 
Tanlt  under  an  alley  or  street  by  anthoritj  of  a  permit  regularly  giTOB 
by  a  eity»  proTiding  that  he  ia  not  to  be  taxed  aa  rent  for  the  Taolt  is 
ezoeaa  of  the  tax  on  ainular  Taultay  and  that  the  rault  will  not  be  io> 
mored  unlesa  pnblie  eonvenience  or  neoeeeity  reqoiree  it^  and  under  m 
bond  ezeouted  by  himself  that  he  will  keep  such  street  or  alley  forerer 
in  repair^  and  sare  and  keep  the  eity  harmless  from  all  loss  or  damage 
by  reaaon  of  its  being  out  of  repair,  the  permit  and  bond  together  oou- 
ttitnto  a  oontract  between  the  parties  founded  upon  a  suiBoient  eonsiiU 
eratioD,  securing  righta  mutually  adTantageoua  to  both,  and  la  nol 
lerooable  by  the  eity  unless  the  publio  interest  or  oonvenienoe  demanda 
it^  or  tha  holder  of  the  permit  f aila  to  perform  hia  eovenaata  or  some  one 
af  tham^  and  the  eity  eannot^  at  will,  revoke  aneh  permit  for  the  benefit 
af  aome  other  person  who  ia  aought  to  be  inveeted  with  a  similar  permit. 

Biix  by  GregstoD  and  others  to  eDJoin  the  city  of  Cbioago 
and  its  officers  from  bringing  salts  to  reco?er  possession  of  a 
certain  alley  in  said  city,  and  from  ericting  plaintiffs  there- 
from. The  court  below  rendered  judgment  dismissing  the 
bill,  and  plaintiffs  appealed. 

Knight  and  Browne  for  the  appellants. 

John  S»  Miller,  and  Candee  and  Rose^  for  the  appellees. 

^^  Shopb,  J.  By  the  amendment  to  the  charter  of  the 
eity  of  Chicago,  passed  in  1868,  the  board  of  public  works  was 
giTen  the  power  '*  to  regulate  the  placing  or  building  of  vaults 
under  the  streets,  alleys,  and  sidewalks,  and  require  such 
compensation  for  the  privilege  as  they  shall  deem  reasonable 
and  just,  subject  to  the  approval  of  the  common  council.' 
Under  the  authority  thus  conferred,  as  well  as  in  execution 
of  the  power  of  exclusive  control  over  the  streets  and  alleys 
of  the  city  by  the  city  authorities,  the  board  of  public  works 
executed  a  permit  to4ippellant,  Gregsten,  to  excavate  for  and 
construct  a  vault  under  the  alley  running  north  and  south 
through  block  142,  school  section  addition  to  said  city,  in  the 
rear  of  and  adjoining  lot  16  in  said  block,  and  to  maintain 
and  use  such  vault  *^  in  connection  with  the  building  erected, 
or  to  be  erected,  upon  said  lot,''  etc.  As  will  be  seen  from  the 
foregoing  statement,  said  permit  is,  by  its  terms,  subject  to 
all  the  restrictions,  limitations,  and  ^^  conditions  of  the  bond 
of  said  Gregsten,  of  even  date,  executed  to  the  city. 

The  question  sharply  presented  in  this  record  is,  whether 
the  permit,  construed  in  connection  with  the  bond,  so  far  as  it 
relates  to  matters  not  affecting  the  public  use  of  the  alley^ 
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eootlltiites  a  eontraoti  imToeable  by  the  dly  at  wilL  ''Itii 
the  general  dootriue  that  mnuioipalities,  under  the  power  e( 
ezclQeive  control  of  their  streets,  maj  allow  any  use  of  them 
ooneiilant  with  the  pablic  objects  for  which  they  are  held": 
NOion  T.  Godfrey,  12  IlL  20;  CUy  of  Qminey  ▼.  BmU,  106  ID. 
887;  OridUy  ▼.  Bloomingt<n^  68  IlL  47;  Chicago  etc  Rjf.  Co.  t. 
PoopU^  91  IlL  251;  Chicago  Mun.  Oa$  L.  Co.  ▼.  Town  of  Lab, 
ISO  IlL  42;  Dillon  on  Municipal  Corporations,  541-55 1. 

In  this  case,  however,  special  power  had  been  ooo&rred,  by 
the  act  amendatory  of  the  charter,  to  make  the  grant,  npoa 
such  consideration  as  the  city  authorities  might  deem  ret- 
sonable  and  just  (Sec  12,  Act  1863.)  Upon  looking  into  the 
bond,  it  is  seen  that  appellant  was  required,  as  part  ooosider- 
atioQ  for  the  grant,  to  bo  oonstmot  his  vault  and  cover  the 
same  that  the  alley  should,  at  the  grade  established  b/ 
the  oity,  be  at  all  times  open,  and  in  safe  repair  and  oondi- 
tion  for  the  passage  over  it  of  all  persons,  ft^'TWft>s  and 
vehicles.  Beneath  the  surfaoe,  the  city  reserved  the  right  ef 
entry,  at  all  times,  for  all  purposes  affecting  the  public  inter- 
est. The  water,  gas,  and  sewer  pipes,  etc,  of  the  city,  might 
be  constructed,  enlarged,  and  repaired,  at  all  times,  through 
and  under  said  vault  and  the  walls  thereof  in  the  discretioQ 
of  the  dty  authorities.  The  permit,  it  is  appareot,  relates 
solely  to  such  use  of  the  alley  as  was  in  no  wise  inooneisleiit 
with  its  full  enjoyment  for  all  public  uses  and  parposee- 
Moreover,  as  will  be  seen,  it  is  expressly  stipulated,  that 
whenever  the  public  interests  shall  demand  it|  the  rights 
under  the  permit  shall  cease.  The  city,  through  ite  oonsti* 
tuted  authorities,  in  granting  the  permit  upon  the  ooveaants, 
conditions,  and  ^*  limitations  contained  in  the  bond  taken 
by  the  city  from  Gregsten,  was,  therefore,  acting  in  its  privale 
corporate  capacity,  as  distinguished  jErom  its  pablic  and 
political,  or  governmental  capacity,  and  the  doctrine  appli* 
cable  to  the  exercise  of  its  public  political  powers  does  not 
apply:  BaUcy  v.  Mayor,  cU.,  8  HiU,  689;  88  Am.  Deo.  669; 
De  VoBB  V.  Otiy  of  Richmond,  18  Gratt  888;  98  Am.  Deo.  646; 
Quincy  v.  Bull,  106  IlL  837.  The  public,  except  in  so  fiu*  as 
it  might  b^  benefited,  had  no  interest  in  thesubjeot  matter  ef 
the  grant 

It  is  insisted,  however,  that  the  permit  was  void,  beeanee 
ao  approval  thereof  by  the  city  council  is  shown.  It  is  alleged 
and  proved,  that  upon  receiving  the  permit  Gregsten  e] 
vated  the  vault,  built,  and  covered  it^  as  required  by  the 
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dition  of  Ub  bond,  at  large  expenM  to  UqimUL    That  ho 
•ntarod  into  oocapanoj  of  it,  plaeing  tharein  boilora  and  ap» 
paraias,  oaiiig  it  aa  appurtenant  to  hii  baflding  located  on 
•aid  lot   16.      That  the  building   hanng   been   destroyed 
bj  the  great  firo  of  October,  1871,  be  rebuilt  upon  eaid  lot^ 
and  again  potting  said  alleyway  in  like  condition  aa  befove, 
maintained  the  ?ault,  as  an  appurtenance  to  his  said  build- 
ing, to  the  filing  of  this  bill,  a  period  of  practically  twenty 
years.    During  all  that  time,  witii  knowledge  of  the  oonstruo- 
tion  and  use  of  the  rault  by  the  city  authorities,  as  admitted 
in  the  answer,  he  kept  the  alley  in  repair;  and,  for  this  time, 
the  dty  was  saTod  all  expense  of  the  maintenance  and  repair  of 
the  surface  of  the  alley,  in  the  rear  of  and  abutting  said  lot  18. 
In  GridUy  y.  BltxniUngtonj  68  111.  47,  we  said:  '*A1  though 
no  license  from  the  dty  to  make  the  vault  is  shown,  on  the 
other  hand  no  objection  by  the  city  is  shown  either  to  the 
making  of  the  Tault,  the  mode  of  its  construction,  or  the  state 
of  repair  in  which  it  has  been  kept;  and  situated  as  it  is 
under  the  sidewalk,  in  a  public  street,  and  for  so  great  a 
length  of  time,  we  cannot  presume  that  those  having  charge 
of  the  streets  were  ignorant  of  its  existence,  or  of  the  respective 
rights  and  duties  of  the  city,  and  the  ^**  owners  of  the  prop- 
erty in  relation  to  it.    We  regard  this  acquiescence  as  a  suffi- 
cient recf^nition  by  the  city  of  authority  to  construct  and 
maintain  the  vault  in  a  prudent  and  careful  manner.''    So, 
IQ  the  previous  ease  of  Nelson  v.  Godfrey,  12  IlL  20,  it  is  held 
that,  as  the  privilege  of  excavating  under  sidewalks,  etc.,  for 
Yanlts  is  of  great  convenience,  and  may  with  proper  care  be 
exercised  with  little  or  no  inconvenience  to  the  public,  authority 
to  make  the  same  will  be  inferred  in  the  absence  of  any  action 
of  the  corporate  authorities  to  the  contrary,  they  having 
knowledge  of  the  progress  of  the  work:  See,  also,  Dillon  on 
Hanicipal  Corporations,  seo.  554.    So,  in  this  case,  the  ap- 
proval of  the  city  council  may  be  inferred  from  its  long  ao- 
qoiescence  in  the  use  of  the  alley,  tar  the  purpose  for  which 
the  permit  was  granted.    And  especially  will  this  be  so,  when 
it  is  shown,  as  it  is  here,  that  the  occupancy  under  the  permit 
inured  to  the  benefit  of  the  city,  which  it  received  with  knowi- 
ngs of  the  right  claimed  by  complainant 

As  we  have  seen,  the  city  authorities  were  authorised  to 
i^^ate  the  placing  of  vaults  under  sidewalks,  st^ts,  and 
^eys  of  the  dty,  and  require  oompensation  for  the  same.  A 
leferenoe  to  the  condition  of  the  bond  will  show,  that  the  con- 
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•ideration  fixed  and  agreed  upon  between  Gregsten  and  tk 
eiiy  was,  thai  he  should  bring  the  alley  to  the  grade  estab* 
lifhed  by  the  eity,  make  approaches  of  easy  slope  thereto 
oovering  the  yaolti  so  as  to  render  it  safe  and  secure  as  a  waj 
fbr  pnblio  use  and  travel,  and  to  forever  keep  and  maintain 
said  alley  in  such  condition  and  repair.  The  said  Gr^sten 
was  required  to  covenant  for  himself,  his  heirs,  execoton, 
administratorsi  and  assigns,  to  forever  keep  and  maiotain 
said  alley  in  said  condition,  and  to  renew  and  re}>air  thesamt 
whenever  required  so  to  do  by  the  city  authorities.  By  tlu 
express  terms  of  the  permit  he  is  granted  the  right  to  build, 
maintain,  and  use  the  vault  in  connection  with  his  buildingi 
erected,  or  to  be  erected,  on  said  lot  18.  It  seems  dear, 
that  the  parties  ^*^  had  in  contemplation,  at  the  time  of  en- 
tering  into  the  arrangement,  that  Gregsten,  his  heprs  and 
assigns,  should  have  the  right  to  build  and  maintain  a  vault 
under  said  alley,  as  appurtenant  to  the  building  upon  lot 
16,  and  be  bound  to  maintain  the  same  in  suitable  repair 
and  condition  for  the  public  use  and  convenience  perpetoalij, 
unless  the  public  oonvenience  or  necessity  required  the  re- 
moval of  the  vault  from  the  alley.  He  and  his  representa* 
tives  are  required  to  forever  keep  and  maintain  said  alley  in 
repair,  and  to  save  and  keep  harmless  the  city  from  all  loes 
or  damage  by  reason  of  its,  at  any  time,  being  out  of  repair. 
It  was  also  in  contemplation  of  the  parties  that,  in  addition 
to  the  liability  of  the  grantee  in  the  permit,  his  heirs  and 
assigns,  to  keep  said  alley  in  repair,  and  thereby  save  the  city 
the  cost  and  expense  of  paving,  maintaining,  and  repairing 
the  same,  and  from  all  loss  by  reason  of  its  being  out  of  re* 
pair,  he  or  they  might  be  subject  to  a  further  tax  as  rent,  as 
the  city  in  the  exercise  of  reasonable  discretion  might  dete^ 
mine.  It  is  expressly  stipulated  in  the  bond,  *'that  said 
Samuel  Gregsten  shall  not  be  subject  to  any  tax  upon  the 
same"  (the  vault)  ^*  as  rent,  beyond  what  shall  be  charged  for 
similar  vaults.''  The  objection,  therefore,  that  the  contract 
was  without  consideration,  is  without  merit.  By  the  arrange- 
ment thus  made  the  municipality  in  its  private  corporate 
capacity  made  the  grant  upon  a  sufficient  consideration, 
securing  rights  mutually  advantageous  to  the  parties,  and  in 
no  wise  conflicting  with  or  infringing  upon  any  public  inter* 
est  And  the  permit  having  been  granted  upon  the  expresi 
conditions  and  stipulations  to  be  kept  and  performed  by  Oreg* 
sten,  the  two  instruments  constituted  a  contract  mutually 
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hindiDg  upon  the  parties:  16  Am.  ft  Bng.  Bnoy.  of  Law,  1106, 
Dote  8.  The  city,  when  acting  in  its  priTate  capacity,  is 
oontradistingaished  from  Its  governmental  capacity,  is  bound 
by  its  contracts,  and  may  be  estopped  by  the  conduct  of  its 
poper  o£3cers  when  acting  within  the  scope  of  their  lawful 
power:  Chicago  etc.  R.  R.  Co.  v.  *••  Jlrfwe,  79  111.  89;  Board 
0/  Superviion  r.  Lincoln,  81  111.  166;  Mariel  T.  Ea»t  St.  Louii, 
M  IlL  67;  Chicago  t.  Sexton,  116  111.  230. 

We  are  of  opinion  that  the  permit  and  bond,  forming  parts 
rf  the  same  transaction,  constituted  a  contract  between  tbo 
parties,  not  reyocable  by  the  city,  unless  the  public  interest 
or  convenience  demanded  it,  or  for  some  other  cause  for  which 
the  contract,  by  its  terms,  might  be  revoked.    By  the  terms 
of  the  bond  the  city  reserved  the  right  to  revoke  the  permit 
tnd  re-enter  whenever  the  public  interest  should  require  it, 
End  also,  upon  the  failure  of  Oregsten,  his  heirs,  executors  or 
usigns,  to  keep  and  perform  the  covenants  and  conditions  in 
the  condition  of  his  bond  mentioned,  and  upon  the  termina- 
tion of  the  permit,  it  was  stipulated  that  Gregsten  should 
remove  and  fill  up  the  vault,  thereby  restoring  the  alley  to  its 
former  condition.    It  is  not  pretended  that  the  interests  of  the 
public  demand,  or  its  convenience  requires,  the  removal  by 
Gregsten  from  the  vault,  or  its  abandonment,  and  a  resump* 
tion  by  the  city  of  absolute  control  over  the  alley.    We  have 
already  seen  that  for  all   public  purposes  the  municipal 
authorities  had  and  retained  under  the  contract  absolute 
control  of  the  same.    In  addition,  by  reference  to  the  condi- 
tions of  the  bond,  it  will  be  seen  that  Gregsten,  his  represen* 
tatives  and  assigns,  were  bound  to  renew  and  repair  the  surface 
of  the  alley  whenever  and  in  such  manner  as  should  be  ordered 
by  the  city  council  or  board  of  public  works  of  the  city.    It 
is  admitted  in  the  answer,  and  if  it  were  not  it  is  abundantly 
Bhown,  that  the  attempt  to  oust  the  present  occupants  of  the 
vault  is  not  demanded  in  the  public  interest,  or  to  serve  a 
public  purpose,  but  is  solely  to  enable  the  abutting  owner, 
upon  the  east  of  the  alley,  to  occupy  one-half  of  the  alley 
space  in  the  rear  of  said  lot  16  for  private  uses.    The  answer 
admits  that  a  permit  had  been  given  to  one  McVicker,  to 
occupy  and  improve  the  east  half  of  that  part  of  said  alley 
abutting  on  complainants'  ^^  lot,  and  that  it  is  the  intent 
snd  purpose  to  put  said  McVicker  in  possession  of  such  right 
under  said  permit    No  such  right  is  reserved  in  and  by  the 
contract,  and  such  purpose  is,  therefore,  unlawfuL    The  city 
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k  without  power  to  depriTO  the  eomplainants  of  their  lighta^ 
under  its  contract  with  Gregsten,  Cor  the  benefit  of  private  in- 
dividualSf  or  to  sabserve  private  purposes  and  ends. 

The  bill  alleges,  and  the  proof  sustains  the  allegatioOy  as 
we  think,  that  the  grantee  in  the  permit  put  the  snrfiaoe  of 
the  alley  in  the  condition  required  by  the  contract^  and  hBfi 
and  maintained  the  same  in  safe  repair  and  condition  for  the 
passage  and  travel  over  and  across  the  same  of  all  personsi 
animals,  and  vehicles,  as  required  in  and  by  his  bond.  It  is 
true,  the  answer  sets  up  that  the  surface  of  said  alley  over 
said  vault  had  been  permitted  to  become  out  of  repair,  and 
was  in  a  dangerous  condition,  etc.,  and  that  there  was,  there- 
fore, a  right  of  revocation  o£  the  permit  under  the  terms  of 
the  contract.  There  is  some  evidence  tending  to  show  that 
the  surface  was  depressed  in  the  middle  of  the  alley,  and  that 
some  boards  were  broken.  That  the  alley  over  the  vault  was 
in  a  dangerous  condition,  or  unsafe  or  insecure  for  the  passage 
of  all  persons  or  vehicles,  is  clearly  rebutted.  The  beams 
holding  the  covering  were  of  oak,  and  sound,  on  which  there 
was  first  laid  three-inch  plank  and  on  top  of  these  a  layer  of 
twchinch  plank,  which  had  been  renewed  practically  within 
two  years.  Up  to  the  filing  of  this  bill  it  would  seem  that  no 
complaint  had  been  made,  knowledge  of  which  was  carried 
home  to  complainants,  at  least,  that  the  surface  of  the  alley 
was  in  any  wise  out  of  repair.  Mr.  Hirsch,  of  the  engineer- 
ing department  of  the  city,  upon  his  examination  of  it  shcHrtly 
before  the  service  of  notice  upon  complainants  to  remove  from 
the  vault,  is  shown  to  have  pronounced  it  safe,  eto.  We  are 
not  unmindful  that  the  commissioner  of  public  works  says,  in 
efiect,  that  he  gave  the  notice,  and  was  proceeding  against 
complainants  because  the  surface  of  the  alley  was  in  a  danger- 
ous ^'^  condition. 

Without  criticism  of  this  statement,  it  may  be  said  that  it 
is  abundantly  shown  that  such  was  not  its  condition,  and  that 
as  early  as  December,  1889,  without  finy  complaint  that  the 
alley  was  out  of  repair,  and  without  any  notice  to  com^dain* 
ants,  a  permit  to  occupy  the  east  half  of  the  alley,  then  in 
possession  of  the  complainants,  was  given  to  McVicker.  There 
is  not  a  scintilla  of  evidence  tending  to  show  that  the  alley 
was  then  in  any  way  out  of  repair;  and  the  avowed  purpose 
of  the  city  and  commissions  of  publio  works  in  their  answers 
is,  as  we  have  seen,  to  permit  McVicker  to  occupy  under  the 
permit  to  her.    Moreover  it  appears,  and  is  not  controverted, 
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«Mi  immediAiely  upon  neatTiiig  notice  tliftt  ii  wm  olalmtJ 
tkai  lb*  alley  was  oat  of  repair,  eta^  and  being  the  firsi  nottoe 
eonepIaiBMits  had  of  any  intention  on  the  part  of  the  city  or 
its  officara  to  require  them  to  give  op  the  alley,  or  any  part 
of  it,  eomplainante  went  to  the  commieeioner  of  public  worki 
and  doBoanded  ef  him  that  if  he  cleimed  eeid  alley  was  not 
properly  ]>lanked  ca  paved,  that  he  give  them  speotfieattou 
showing  io  wliat  manner  and  in  what  material  it  was  required 
ttiey  ehoukl  plank  or  pave  the  same;  and  then  offered,  if  the 
commieeionef  required  it,  *'to  put  iron  beams  aeroea  said  alley 
space,  and  to  place  over  the  same  concrete,  stone  blocks,  wood 
blocks,  or  any  other  kind  of  parement  said  commissioner 
might  require*^;  and  practically  the  same  offer  is  made  in  and 
by  eomplainants*  bilL 

By  an  ordinance  of  the  dty  passed  April  17,  1886,  in  refer* 
enoe  to  the  improTement  of  all^s  in  the  district  of  the  city 
In  which  this  aUey  is  located,  it  is  (section  8)  provided  that: 
"The  commissioner  of  publie  works  shall  furnish  the  proper 
grades  lor  all  work  done  under  this  curdinance,  and  all  im- 
provements so  made  shall  be  done  under  the  direction  of  said 
officer  and  as  he  shall  direct,  and  in  no  other  manner.''    It  is 
shown  that  the  commissioner,  although  repeatedly  requested 
eo  to  do^  declined  to  give  complainants  any  direction  what- 
ever in  respect  of  the  manner  ^**  in  which  the  alley  should 
be  repaired  or  improved,  or  to  direct  them  in  respect  thereof. 
If  the  alley  was  out  of  repair,  and  the  public  interest  alone 
was  to  be  considered,  ^Yerj  duty  to  the  public  would  have 
been  subsarved  by  the  performance  of  the  duty  required  by 
ftiid  ordinance  of  said  commissioner.    It  is  clear  from  this 
record  that  the  complainants  were  not  only  ready,  able,  and 
willing,  but  offered  to  put  the  surface  of  said  alley  in  such 
condition  and  repair,  and  use  such  material,  as  said  commis- 
sioner might  require.    It  is  impossible  to  consider  this  record, 
as  it  seems  to  us,  and  not  find  that  the  decided  preponderance 
of  the  evidence  is  against  the  contention,  not  only  that  the 
v^rCaoe  of  the  alley  was  out  of  repair,  but  also  that  the  pro* 
^^^ngs  against  the  complainants  were  instituted  for  that 
V'^sson.    It  is  true  that  there  is,  and  must  necessarily  be, 
▼<B8ted  in  city  authorities  a  large  discretion  to  determine  when 
(he  public  streets  and  alleys  of  the  city  are  in  suitable  repair 
to  insure  safety  to  the  public    If  the  commissioner  of  public 
works  bad  condemned  the  covering  to  the  vault  and  required 
its  renewal,  or  had  deemed  it  necessary  for  the  public  con- 
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fwlMoe  w  wtMf  that  the  YvaU  tboold  be  mote  womtlj 
WYerad  or  differently  p^Tod,  and  oomplaiiuuitB  bad  nof^eetid 
or  fefaeed  to  keep  their  eovenant,  and  repair  or  renew,  a 
different  qnestioo  would  have  been  preeented  hj  the  record, 
which  it  ie  nnneceeeary  for  ne  here  to  discuea  or  determine. 

We  are  of  opinion  that  the  court  erred  in  enataining  tb« 
motion  to  diseolve  the  injunction  and  in  diemieaing  the  UH 
The  decree  and  the  judgment  of  the  appellate  court  affirmiiig 
the  aame  ia  revereed,  and  the  oauee  remanded  to  the  eircnit 
oonrt  for  further  proceeding  not  inconatstent  with  thia  opinioo. 


U mioirAt.  CoBPOEATioiff*— RieRT  to  Uu  of  SimsR;  Wnm  OonrniA 
Wlwrt  a  right  to  vm  •  stntt  ia  ftoquirod  panawt  to  o  ototafeo  aod  mote 
llooQM  from  tho  miuiicipAlitj,  il  ia,  in  tho  natoro  of  o  oontxaot  right»  and 
Hm  muoieipality  oaanot  deatroy  or  matorially  altar  it:  WOBamB  ▼.  CUmeu 
Jlr-Ox,  180Iod.71|  80Am.SkIUp.201,aiidBola.  A  froDobiao  to  oparati 
o  atraat  railway  ia  not  a  mora  Uoanaa  or  priviloga  rarooaUo  at  tlio  wiU  of  tta 
•tato}  it  ia  tndaatnaotiblo  by  lagialativo  anthority,  and  ia  proporty  in  tha 
Ughaat  aonaa  of  tha  tarm:  Peoplt  ▼.  O'Brien,  111  N.  T.  1;  7  Am.  St.  Bap. 
eei,  and  aztandad  nota  at  paga  721.  Wbara  a  otty  haa  atood  by  and  aaan  a 
gaa  ooropany  maka  a  largo  outlay  of  monoy  in  tha  ozeroiaa  of  thoir  righti 
nndar  thair  ohartar,  without  intimating  to  tham  that  objoofcion  would  ba 
mada  to  tha  naa  of  tha  atraata  for  tha  purpoaaa  authoriaad,  without  tha  aaa 
of  whioh  antarpriaaa  would  not  hara  bean  undertaken,  and  they  would  loat 
thair  entire  outlay,  the  eity  wiU  be  eatopped  from  refuaing  to  allow  the  lay* 
lag  of  tho  pipaa:  AiimUa  ▼.  Gate  Cit$  Oat  UgJU  Co.^  71  Oa.  106^  oitod  in  tba 
oztanded  note  to  Qi^feif  ▼.  O'Rdkf,  07  Am.  Rop.  431. 

MutnoirAh  ComroRATioiia^lUTinoATioii  or  Acts  of  AQEiriB.'Haia 
ailanoe  or  aoqnieaoenoe  on  the  part  of  a  munioipal  oorporation  will  oal 
amount  to  a  ratifloation  of  the  unanthoriied  acta  of  ita  agenta;  there  moat 
bo  aome  affirmatiro  aetioa  in  that  reepoct,  or  an  notion  from  whioh  ratifiai^ 
tion  oan  U  inferred]  Mmrph^  ▼.  CSt^  qf  AiUmt,  22  Or.  100;  89  Am.  8k  Bap. 
•78;  Ma^orr.  BegnokU,  SO  Md.  1;  88  Am.  Deo.  6S8,  and  note.  Bee  furOtfr 
the  extended  note  to  HUtdor/T.  8L  Lomk,  100  Am.  Dan.  858;  and  nota  ti 
^oanMm  T«  Stm  FmeUeo,  81  Am.  Deo.  106L 
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OvAEAiriT— Dbmavd  amv  Nonoi  of  KonpxBioiiAirai.— Ib  mm  of  an 
abaoluta  guaranty^  tho  guarantor  ia  not  entitled  to  demand  or  notioa  of 
nonperformanoe,  but  when  the  undertaking  ia  ooUateral*  notioa  moat 
be  given  within  a  reasoDable  time,  unleaa  eiroumatanoea  aziit  whioh  ex- 
ouae  want  of  notioa  or  tha  guarantor  ia  not  prejndioed  thereby. 
If  the  principal  ia  inaoWent  when  the  debt  booomea  dua^  or  default  ii 
made,  ao  that  no  benefit  oould  bo  derived  by  tho  guarantor  froa  tho  n- 
oeipt  of  notioe,  none  ia  required. 

OVABAUTT— NnaOTIABM    IVSTBUIRIIIB— DSMAXD    AHO    NonOl    OV    NoK* 

FATMSirr. — When  the  payee  of  an  unoonditional  promiaaocy  note,  oc 
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a  IkM  paHgTt  «SMBtM  a  oontrMt  €n  tiM  babk  fhancf  for  lb«  pajatat  <l 
lh«  aoiMj  M  a  apMiiM  tiiiMb  in  whieh  1m  gnanatMt  lb*  piqnMDl  <l  lb« 
■oU  At  matori^,  th«  holder  tberoof  is  ttndor  bo  obUgafeion  lo  donuii 
pAymont  of  the  iiiAkor«  and,  oo  dofaall  of  paymont^  notify  tho  gnarantor. 

OvA&ABrr— Nncnsnrr  ion  Konon  ov  Aocsftaiioi.— In  caao  of  a  writtoa 
gnanntoo  for  a  debt  yot  to  bo  or«at«d  and  nneertain  in  amount^  tbo 
gnaraator  moat  bo  given  notioe  within  a  reasonable  time  that  tho  gaar> 
maty  10  aoooptod,  and  that  eredit  haa  been  given  npon  tho  faith  of  ik 

OvAmABTT— NonoB  OF  VtWAVvt  n  Patmbiit.— In  oaae  of  a  oollateral  ooa* 
tinung  guaranty,  aa  for  the  payment  of  goodo  to  bo  thereafter  pnr^ 
ohaeed.  reasonable  notice  of  the  default  of  payment  on  the  part  of  the 
prinoipal  debtor  most  be  given  to  the  gaartntor,  and  he  will  be  dio- 
ohaiged  from  payment,  so  far  aa  he  has  sastained  lose  or  damage  re> 
ealting  from  a  failure  of  the  oreditor  to  giro  him  notice. 

CfblBABTT— IH8OI.TKV0T   09   PUNOIPAL— BVfBOT    0#    FaILUU  TO  NOTIVT 

GuABAinom  or  Dbtault. — When  notioe  of  default  by  the  prinoipal 
debtor  can  rooult  in  no  benefit  to  the  guarantor«  aa  when  the  prinoipal 
ia  insolvent  when  the  guaranty  ia  mado»  and  ao  ^maini^  a  failure  to 
give  notioo  of  hia  default  in  payment  ia  not  a  defense  to  an  notion  en 
the  guaranty. 

QvAnABTT— CoiXATBUAL  AJiD  CoBTiJiuwo  Coimsuonoir.— A  written 
gnaranty  for  the  prompt  pajrment  of  the  price  of  goods  purchased  or  to 
be  thereafter  purchased  to  the  amount  of  a  oertain  sum  named,  is  a 
oollateral  continuing  guaranty,  and  the  amount  stated  is  a  limitation 
upon  the  liability  df  the  guarantor  and  not  upon  the  oredit  to  be  oz» 
tended  to  tho  prinoipal  debtor. 

QvAKAiiTT — CoMSfrRUOTiON  ov  OoMTRAOT.— A  Collateral  continuing  guar* 
aaty  ia  to  be  conatmed  aa  favorably  in  favor  of  the  creditor,  and  aa 
atrongly  aioainat  the  guarantor,  aa  tiie  eenae  of  the  worda  of  the  con* 
tract  will  permit. 

OuABAVTT. — ^LiABiUTT  09  GuABAMTon  Ib  Hot  Affbui'bd  by  tho  previona 
condition  of  the  debtor's  account  with  that  of  the  craditor,  aa  to  any 
sum  from  the  payment  of  which  the  guarantor  ia  not  discharged  by  the 
faihuro  of  the  oreditor  to  give  notioe  within  a  reasonable  timOb  of  non* 
payment  by  the  principal  debtor. 

OvABABTT-^LiABiurT  Wbbv  ATTAOHBB.»nnder  a  guaranty  that  the  pur- 
chaser will  promptly  pay  a  debt  at  maturity,  the  liability  of  the 
guarantor  does  not  attach  until  the  expiration  af  the  term  of  eredit 
given  the  prinoipal  debtw. 

QvABunnr—NonoB  or  Dbtault  bt  DBBTOB.^Reasonablo  time  la  allowed 
to  the  creditor  in  which  to  give  notice  to  a  guarantor  of  tho  default  of 
the  prinoipal  debtor  to  make  payment,  and  what  ia  such  reaaonable 
time  dependa  upon  the  oircumstenoaa  of  each  particular  oaae. 

Kmtit,  Mayer^  and  Stein^  for  the  appellants. 

Hofheimer  and  Zeid$r^  for  the  appellees. 

^^  Craig,  J.  This  was  an  action  brought  by  Reid,  Mor* 
doch,  and  Fischer  against  E.  Eohn  and  Wm.  Taussig,  on  the 
following  written  instrument: 

"Rkiy,  Murdoch,  and  Fischer,  Chicago: 

"  Chicago,  January  14, 1887. 
''For  ralne  received,  I  hereby  guarantee  the  prompt  pay« 
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ment  ti  maiarity  of  any  in<lebtednMB  owing  to  Bold,  Mar- 
dcch^  ^*^  and!  Fischer,  by  Mrs.  Mathflde  Zockennaii,  of  870 
State  street,  and  214  and  216  North  Clark  street,  Chicago,  for 
gooda  pwcbased^or  which  may  be  purchased  hereaftei^of 
them,  to  the  amount  of  fifteen  hundred  dollars  ($1,6COjOO), 
with  interest  on  all  the  above  indebtedness,  according  to  the 
tenor  and  effect  thereof^  at  the  rate  of  eight  per  cent  per  an- 
num,  and  I  agree  to  pay  all  costs  or  expensea  paid  or  incurred 
in  collecting  the  same. 

^  Signed  at  Chicago,  this  fourteenth  day  of  Jantiary,  1887. 

^Witness:  Jos.  Zuckerman.       [signed]  B.  Komr. 

[SSQVBB]  Wm.  TAUS8I&'' 

In  the  circuit  court  the  plaintiffs  recorered  a  judgment  for 
f  1,680.34,  the  amount  named  in  the  instrument,  and  interest 
thereon  from  the  time  the  action  waa  brought.  The  judg- 
ment, on  appeal,  was  affirmed  in  the  appellate  court,  aud  for 
the  purpose  of  reversing  the  latter  judgment  this  appeal  was 
taken.  It  appears  from  the  record  that,  immediately  iq)on 
the  exeeution  and  delivery  of  the  writing,  Reid,  Murdochi  and 
Fischer  eommenoed  selling  goods  to  ilhs^  Zockermao  on 
credit,  and  continued  the  sales  until  November  23^  1887.  Her 
indebtedness  to  the  firm  varied  in  amount  from  time  to  time. 
On  the  first  day  of  June,  1887,  she  waa  indebted  in  the  sum 
of  $1,762.30.  Onthelstof  July,1887,  $1,95&8S.  On  tho  1st 
of  August,  1887,  $1,926.98.  On  the  1st  of  September,  «2,11S.68. 
On  the  iBt  of  October,  1887,  $2,342.8a  On  the  1st  of  Novem- 
ber, 1887,  $2,389.51.  On  November  23,  1887,  when  the  ac- 
count was  closed,  $2,714.96. 

Mrs.  Zuckerman  failed  on  the  twenty-fourth  day  of  Novem- 
ber, 1887,  and  this  action  was  brought  on  the  guaranty  De- 
cember 9th  following.  No  notice  was  given  the  defendants 
by  Reid,  Mardoch,  and  Fischer  of  the  failure  of  Mrs.  Zucker- 
man to  pay  for  the  goods  which  she  purchased,  and  it  was 
insisted  on  the  trial  that  her  insolvency^  and  the  failure  of 
Reid,  Murdoch,  and  Fischer  to  give  notice  of  her  ^*^  default 
in  payment,  relieved  the  guarantors  from  liability  on  the 
guaranty.  But  the  court  held  otherwise,  and  in  the  first  in- 
struction on  behalf  of  plaintiffs  the  jury  were  authorized  to 
find  for  the  plaintifiiB,  although  demand  and  notice  of  noik* 
payment  had  not  been  established,  and  the  soundness  of  thifl 
ruling  is  the  principal,  and  indeed  the  only,  question  of  any 
importance  presented  by  the  record. 

Whether  notice  of  the  default  of  a  principal  debtor  is 
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quired  in  wder  tofiz  tbeliabiUtjaf  a  guarantor  ana 
like  Uia one iniPolTBd, if  a qoMtion nponwhioli  tha anihoillfai 
are  oonflietii^.  We  shall  not  attempt  to  reTiew  tbe  anthor. 
itiee  at  lengthy  nor  shaH  we  attompt  to  harmonise  the  Tariooe 
deciflionB  bearing  ap  the  qneetion,  bnt  we  shall  contont  oor- 
lelvea  by  stating  what  we  understand  to  be  the  law  on  the 
subject,  as  established  by  the  weight  of  aathority. 

Story  on  Contracts,  yolnme  2,  section  1138^  in  the  disens- 
sion  of  the  qnestion,  says:  *'  Wbenerer  the  undertaking  by  a 
guarantor  is  absoluto,  notice  is  unneoessaryy  but  where  it  is 
collateral  merely,  notice  must  be  given  within  a  reasonable 
time,  otherwise  the  guarantor  will  be  discharged,  unless  he 
is  not  prejodieed  by  the  want  of  notioe."    In  Baylies  on 
Sureties  and  Guarantors,  202,  the  author  says:  ^  It  may  be 
kid  down  aa  a  general  rule  that  in  case  of  an  absolute  guar- 
anty the  guarantor  is  not  entitled  to  demand  or  notice  of  non* 
performance^  bnt  where  the  undertaking  is  collateral,  and  not 
absolute,  notice  must  be  giTcn  within  a  reasonable  time,  nn. 
less  circumstances  exist  which  will  excuse  the  want  of  notice. 
If  the  principal  is  insolTcnt  when  the  debt  becomes  due  or 
default  is  made,  so  that  no  benefit  could  be  derived  by  the 
guarantor  from  the  receipt  of  notice,  no  notice  ia  required.*^ 

Where  the  payee  of  a  promissory  note  or  third  parties  ex^ 

oute  a  contract  written  on  the  back  of  an  nnconditional  prom* 

issory  note  lor  the  payment  of  money  at  a  specified  time, 

in  which  they  guarantee  the  payment  of  the  promiuorj 

^^  note  at  maturity,  the  holder  of  the  note  is  under  no 

obligation  to  demand  payment  of  the  maker,  and,  on  default 

of  payment^  notify  the  guarantors.    The  reason  is  obTious. 

The  contract  of  the  guarantors  is  absoluto  and  unconditional, 

and  it  requires  payment  by  the  guarantors  upon  maturity  of 

the  note.    This  rule  is  clearly  laid  down  in  Oage  y.  Mechanic^ 

ifat.  Batii,  79  111.  62,  and  is  well  sustained  by  authority.    The 

I>riDciple  upon  which  this  doctrine  rests  is  that  the  contract  is 

slwolute,  and  not  conditional  or  collatoraL    But  does  the 

contract  upon  which  this  action  is  brought  rest  upon  the 

same  principle,  or  is  it  to  be  goTcmed  by  a  different  rule? 

Is  the  contract  in  question  an  absoluto  contract,  or  is  it  col* 

lateral  or  conditional  f    By  the  terms  of  the  agreement  the 

sppellanto  guaranteed  appellees  payment  to  the  amount  of 

11,500  ibr  goods  purchased,  or  for  goods  which  mi^t  there. 

after  be  purchased,  of  them,  by  Mathilda  Zuckerman. 

It  is  not  claimed  that  any  liability  exists  on  account  of 
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goods  porobased  heton  Uie  exeeatioii  of  Uie  gnarmntM,  ao 
that  the  wovds  embraoed  in  tbe  guaranty,  ''for  goodi  piu^ 
chasedy''  haa  no  epocial  bearing  in  constraing  the  agreemeDt 
It  will  be  obeerted  that  the  amoant  of  the  goods  which  might 
be  pnrohaMd,  nor  the  time  doring  whieh  the  deal  between 
Mre.  Zuckerman  and  appellees  should  oontinne,  was  DOt 
mentioned  or  determined.  The  oontract  did  not  compel 
Mrs.  Znckerman  to  purchase  or  appellees  to  sell  a  dolUi'a 
worth  of  goods.  They  could  deal  with  each  other  as  much 
or  as  little  as  they  might  desire,  or  as  they  might  see  proper 
After  the  guaranty  was  executed,  if  appellees  chose  not  to 
sell  Mrs.  Zuckerman  any  goods,  it  could  not  be  claimed  that 
an  absolute  guaranty  existed,  because  there  was  no  debt  apos 
which  it  could  operate.  How  can  a  guaranty  be  absolute 
where  it  is  uncertain  whether  a  debt  will  ever  exist  to  whidi 
it  could  apply?  We  think  it  is  manifest  that  the  guaranty 
was  not  an  absolute  undertaking,  but,  on  the  other  hand,  tbe 
contract  in  question  was  a  continuing  guaranty  of  a  debt 
^**  to  be  created  in  tbe  future,  of  an  indefinite  amount,  de- 
pending entirely  upon  the  will  of  appellees  and  Mrs.  Zacker* 
man. 

In  Douglam  t.  Reyn6ld$^  7  Pet.  IIS,  where  an  action  was 
brought  on  a  guaranty  of  eight  thousand  dollars,  on  aocooDt 
of  the  advancement  of  cash  or  acceptance  or  indorsement  of 
the  principal's  paper  to  assist  him  in  business,  it  was  held 
that  demand  of  payment  and  notice  to  the  guarantors  were 
required.  It  is  there  said:  **  By  the  very  terms  of  this  goar- 
antee,  as  well  as  by  the  general  principles  of  law,  the  gaa^ 
an  tors  are  only  collaterally  liable  upon  the  failure  of  the 
principal  debtor  to  pay  the  debt  ....  The  creditors  are  not 
indeed  bound  to  institute  any  legal  proceedings  against  the 
debtor,  but  they  are  required  to  use  reasonable  diligence,  to 
make  demand  and  tp  give  notice  of  the  nonpayment."  In 
MeDougal  v.  Calefy  84  N.  H.  634,  in  an  action  on  a  guaranty 
for  goods  purchased,  it  was  held  that  where  the  undertaking 
was  absolute,  notice  is  unnecessary;  but  where  it  is  collateral 
merely,  notice  must  be  given  within  a  reasonable  time,  otbe^ 
wise  the  guarantor  will  be  discharged,  unless  be  be  not  preja- 
diced  by  the  want  of  notice.  In  Smith  v.  BainbridgB^  6  Blackl 
12,  in  an  action  against  a  guarantor  for  goods  sold  to  another, 
the  contract  was  held  to  be  collateral.  It  is  there  said: 
"  Lietters  of  credit  ....  frequently  state,  in  express  terms, 
ihat  if  the  third  party  do  not  pay,  tbe  writer  will.     But  the 
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inseriioD  or  omission  of  such  statemant  is  not  the  test  bj 
which  to  determine  the  character  of  the  contijicl  If  the 
writer  states  that  he  will  guarantee  the  payment  of  the  goods 
to  be  afterwards  sold  to  another,  or  that  he  will  Me  'he  goods 
paid  for,  or  that  he  will  be  security  for  their  payment,  the 
promise  is  only  collateral.  In  the  same  case  it  was  also  held 
that  demand  of  payment  from  the  principal  and  notice  of 
nonpayment  to  the  guarantor  was  required.  In  Babeoek  t. 
Bryantj  12  Pick.  133,  where  an  action  was  brought  on  an 
agreement,  which  read  as  follows:  '*  New  Bedford,  November 
20,  1826.  This  is  to  certify  that  I,  ^^  the  subscriber,  do 
hereby  agree  to  be  responsible  and  pay  Messrs.  Babcock  and 
Allen  for  whatever  goods  have  been  or  may  be  delivered  to 
Thomas  C.  Case.^  In  passing  upon  the  obligation  of  the 
parties  to  the  contract,  the  court  said  *'  the  question  is  whether 
the  promise  is  to  be  considered  as  an  original  or  a  collateral 

undertaking.     We  think  it  is  the  latter The  claim  of 

the  plaintiffs  is  for  goods  delivered  after  th^  making  of  the 
promise,  for  which  Case  gave  to  them  his  negotiable  note.  If 
be  were  not  the  principal  debtor,  it  is  difficult  to  account  for 
the  plaintiffs  having  taken  the  note  of  him.  They  must 
have  understood  that  he  was  liable  in  the  fjrst  instance.  It 
would  follow,  that  the  meaning  of  the  parties  to  the  contract 
now  in  question  was  that  the  defendant  was  to  be  liable  to 
pay  if  the  principal  debtor  did  not,  and  if  the  defendant 
should  have  reasonable  notice  of  the  default  of  the  principal.'' 

In  MuMey  v.  Rayner^  22  Pick.  228,  which  was  an  action  on 
a  guaranty,  it  is  said:  The  general  rule  of  Hw  on  this  subject 
seems  now  to  be  well  settled,  requiring  that  in  cases  of  a  writ- 
ten guaranty  for  a  debt  yet  to  be  created  and  uncertain  in  its 
amount^  the  guarantor  should  have  notice  in  a  reasonable 
time  that  the  guaranty  is  accepted  and  that  credit  has  been 
given  upon  the  faith  of  it.  See  also  Allen  v.  Pike^  8  Gush. 
238;  Norton  v.  Eastman,  4  Gieenl.  521;  Howe  v.  Nickels^  22 
Me.  175;  2  Parsons  on  Contracts,  28. 

Here  the  appellants  were  apprised  when  thef  executed  the 
guaranty  that  it  was  accepted  by  appellees;  no  further  notice 
of  acceptance  was,  therefore,  required.  But  while  the  testi* 
mony  disclosed  that  Mrs.  Zuckerman  became  insolvent  on  the 
twenty-fourth  day  of  November,  1887,  no  notice  of  her  default 
in  payment  was  furnished  to  appellants  before  her  failure. 
We  think  that  the  decided  weight  of  authority  establishes  the 
nile,  that  in  case  of  a  collateral  continuing  guaranty,  like  the 
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oom  is  fMstfoo,  VMioiiabh  notiea  of  the  default  ef  pajmeil 
on  the  pari  of  ilio  principal  debtor  ebonld  be  giTon  to  thi 
guarantor.  And  the  guarantor  wUl  ^^*  bo  disebarged  bom 
paymont,  ao  far  aa  he  baa  aoatained  loao  or  damage,  result- 
ing from  a  failure  of  the  creditor  to  give  him  such  notice; 
Tiodomaa  on  Commereial  Paper,  421.  Caaea  may  arise  when 
ttoiioe  wonld  reeult  in  no  benefit  whatever  to  the  guarantor; 
for  example,  where  the  principal  debtor  was  inaolveot  whea 
the  guaranty  was  executed  and  remained  in  that  conditioB. 
In  Buch  cases  the  failure  to  give  notice  could  result  in  no  ksi 
to  the  guarantor,  and  could  not  be  relied  upon  aa  a  defense 
to  an  action  on  the  guaranty.  But  where  the  guarantor  may 
be  able  to  protect  himself  notioe  of  default  in  payment  im- 
poses no  unreasonable  hardship  on  the  creditor,  and  eveiy 
principle  of  commercial  usage  requires  that  it  shoold  be  given. 

Subsequently!  on  petition  for  rehearing,  the  following  addi- 
tional opinion  was  filed: 

Per  CuEiAM.  Upon  the  filing  of  the  foregoing  x^inion, 
judgment  waa  entered  reversing  and  remanding  the  cause  for 
a  new  triaL  Upon  petition  for  rehearing  points  were  made 
to  which  our  attention  had  not  been  directed,  and  we  have 
again  considered  the  case.  Counsel  for  appeUeee,  conceding 
the  correctness  of  the  views  expressed,  insist  that  a  reverssl 
should  not  be  had  because  of  the  error  in  giving  said  instruc- 
tion, for  the  reason  that  at  the  time  Mrs.  Zuckerman  became 
insolventi  November  24, 1887,  there  waa  more  than  $1,500  of 
the  indebtedness  to  plaintiff  not  due,  and  in  respect  of  which 
there  had  been  no  default  of  payment;  and  the  rule  bdng 
that  in  case  of  insolvency,  notice  of  nonpayment  in  such  case 
being  without  avail,  and  not  required  to  be  given,  the  guar- 
antors were  not  released  from  liability  in  respect  of  such 
indebtedness.  It  is  conceded  that  over  $1,500  of  the  indebt- 
edness from  Mrs.  Zuckerman  to  plaintiffs  had  not  matured  at 
the  date  she  became  insolvent.  It  is,  therefore,  said  that  if 
the  instruction  is  erroneous,  aa  applied  to  the  facts  of  this 
case,  it  waa  not  prejudicial  error.  It  would  follow  firom  the 
principles  before  announced,  if  the  amount  of  $1,500  was  dos 
when  this  suit  ^^  was  brought,  which  waa  not  due  on  the 
24th  of  November,  1887,  notice  of  nonpayment  thereof  would 
have  been  unavailing  to  the  guarantors. 

It  is  insisted,  however,  that  although  there  waa  over  $1,600 
not  due  from  Mrs.  Zuckerman  .when  she  became  insolvent, 
the  guarantors  were  discharged  from  liability,  becauas  affcer 
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the  ezaoutioii  of  the  guaranty  she  made  daAiiilt  in  paymeata 
in  axceat  of  11,600,  of  whidi  no  notioe  waa  given  to  the  guar* 
anton.  It  as  shown  thai,  commencing  in  Febroary,  1887, 
considerable  balances  remained  mpaid,  and  on  the  18th  of 
April,  1887y  she  was  in  defanlt  in  payment  of  over  |1,800« 
and  that  a  note  or  notes  were  taken  in  settlement  of  the 
amovrot  then  due;  that  subsequently  to  that  date  she  was  in 
default  in  payment  of  various  sums,  aggregating  October  24, 
1887,  something  over  11,100. 

As  this  cause  must  be  again  submitted  for  trial,  we  have 
deemed  it  proper  to  notice  this  insistence.  The  position  of 
appellants  is  untenable.  They  guaranteed  the  prompt  pay« 
ment  at  maturity  of  any  indebtedness  owing  by  Mrs.  Zucker^ 
man  to  the  plaintiflb  for  goods  purchased,  or  thereafter  to  be 
porohased,  of  them,  to  the  amount  of  $1,600.  This  amount 
stated  in  the  guaranty  was  a  limitation  upon  the  liability  of 
the  guarantors,  and  not  a  limitation  upon  the  credit  to  be 
extended  to  Mrs.  Zuckerman.  It  was,  as  we  have  seen,  a 
continuing  guaranty,  and  plainly  contemplated  that  pay 
ments  made,  or  indebtedness  otherwise  settled  by  Mrs.  Zuck« 
erman,  should  not  in  any  wise  affect  their  liability  for 
indebtedness  incurred  by  her  for  goods  purchased  and  not 
paid  for  at  maturity.  The  contract  of  guaranty  looked  to  a 
future  course  of  dealing  for  an  indefinite  time,  that  is,  a  suc- 
cession of  credits  was  to  be  extended,  and  the  guarantors 
undertook  to  be  liable  to  the  extent  of  $1,600  for  any  indebt- 
edness contracted  in  the  course  of  such  dealings,  and  not 
paid  by  Mrs.  Zuckerman  at  maturity.  Without  extending 
this  opinion  by  citation  from  the  authorities,  it  will  be  found 
that  the  position  taken  is  supported  by  Bent  v.  ^^  HartBkom^ 
1  Met  24;  Dauglaa  v.  Reynold$,  7  Pet  118;  HaUh  v.  Hobl^ 
12  Gray,  447;  Oate$  v.  McKee,  18  N.  Y.  232;  64  Am.  Deo. 
646;  JZtndffS  V. /lubon,  24  N.  Y.  64;  Grani  y.  Ridsdale,  2  Rbt. 
*  J.  186;  Ifason  v.  PriUhard,  12  Bast|  227;  /iapslys  v.  BaiUy^ 
6  Conn.  149;  18  Am.  Dec  49;  Hargreave  v.  8me$^  6  Bing.  244; 
Martin  t.  WriglU,  6  Adol.  A  Bl.,  N.  8.,  917;  CriUenden  v.  Pi9h$^ 
46  Mich.  70;  41  Am.  Rep.  146,  and  other  cases. 

It  cannot  be  said  that  the  cases  are  entirely  harmonious  aa 
to  the  principles  which  govern  in  the  construction  of  this  class 
of  instruments.  But  the  weight  of  authority  seems  to  be  in 
fsvor  of  construing  them  by  rules  at  least  as  fayorable  to  the 
creditor  aa  those  applied  to  other  written  contracts,  notwitli- 
itaiidinK  the  guarantor  is,  in  a  sense,  to  be  regarded  as  a 
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surety.  In  tfasm  ▼.  Pritchard,  12  East,  227«  it  is  held,  that 
the  words  are  to  be  taken  as  strongly  against  the  party  giv- 
ing the  guaranty  as  the  sense  of  them  will  admit  The  same 
general  principle  is  held,  more  or  less  directly,  in  Drummond 
y.  Prestman^  12  Wheat  515;  Douglass  y.  Reynolds^  7  Pet  118; 
Lawrence  y.  McCalmofUf  2  How.  426;  Beli  y.  Bruen^  1  How. 
169;  Dobbin  y.  Bradley^  17  Wend.  422;  Mayer  y.  Isaae^  6 
Mees.  &  W.  605. 

Taking  the  language  of  this  instrument,  and  construing  it 
in  the  light  of  the  circumstances  surrounding,  it  seems  clear 
that  it  was  intended  that  Mrs.  Zuckerman  should  haye  credit 
with  the  plaintiffs,  and  that  appellants  would  be  liable  for 
any  balance  that  might  remain  unpaid  at  maturity  at  any 
time  during  the  continuance  of  the  guaranty.  That  is,  that 
it  was  intended  to  give  her  credit  with  the  plaintiffs  to  the 
amount  of  $1,500,  until  the  guaranty  should  be  reyoked.  We 
are  of  opinion,  that  the  preyious  condition  of  her  account  with 
the  plaintiffs  in  no  wise  affected  the  liability  of  the  guaran- 
tors  for  any  sum  owing  by  Mrs.  Zuckerman,  from  which  they 
had  not  been  discharged  by  the  failure  of  the  plaintiffs  to 
giye  notice,  within  a  reasonable  time,  of  nonpayment 

^^  It  will,  howeyer,  be  observed  that  the  contract  of  the 
guarantors  is,  that  Mrs.  Zuckerman  would  pay  promptly  ''at 
maturity"  any  indebtedness,  etc.  Counsel  for  appellees  show 
conclusively,  that  at  least  $578.18  of  the  indebtedness  of  Mrs. 
Zuckerman  was  not  due  until  after  the  fifteenth  day  of  De- 
cember, 1887.  After  giving  the  items  of  sales  of  goods  by 
plaintiffs  to  Mrs.  Zuckerman,  from  the  15th  to  the  23d  of 
November,  counsel  say:  ^*The  earliest  of  these  sales  was 
made  on  November  16th,  and  therefore,  the  credit  on  the 
same  did  not  expire  until  December  15th,  and  those  following 
became  due  at  a  correspondingly  later  period."  It  was  con* 
ceded,  and  is  shown  by  the  record,  the  amount  sold  on  each 
day  was  treated  as  a  separate  transaction,  and  the  indebted* 
ness  for  the  day's  sales  would  mature  at  the  end  of  the  credit 
given.  That  is,  the  credit  being  thirty  days,  the  indebted- 
ness contracted  on  the  15th  of  November  would  become  due 
December  15th,  and  that  contra,cted  on  subsequent  days  at 
corresponding  dates  in  December.  The  same  is  true  of  the 
goods  purchased  on  the  ninth,  tenth,  eleventh,  twelfth,  and 
fourteenth  days  of  November,  as  shown  by  the  record^  and 
amounting  in  the  aggregate  to  several  hundred  dollars.  It 
is  apparent,  therefore,  that  on  December  9, 1887,  these  several 
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amounii  had  not  matured,  and  the  liability  of  appellants,  for 
their  prompt  payment  at  maturity,  had  not  attached.  Coun« 
eel  for  appellees  are  correct  in  their  contention  that  the  record 
shows  that  these  goods  were  mainly,  at  least,  sold  upon  thirty 
days'  time,  and  there  is  nothing  shown  by  which  the  credit 
could,  at  the  option  of  the  plaintiffs,  be  shortened.  This  suit 
was  brought  December  9,  1887,  and  it  is  clear  that  the  lia- 
bility of  the  guarantors  in  respect  of  such  sales  had  not  at- 
tached. If  suit  had  been  brought  against  Mrs.  Zuckerman 
at  that  time,  a  complete  defense  as  to  these  items  of  indebted- 
ness would  have  existed,  because  they  had  not  matured  at 
the  time  the  suit  was  brought.  The  indebtedness  not  having 
matured,  there  was  no  liability  upon  the  guaranty  therefor. 

*'*  A  casual  examination  of  the  accounts  will  show  that 
if  reasonable  time  of  giving  notice  of  nonpayment  be  al* 
lowed,  and  for  this  purpose  the  accounts  maturing  on  or  be- 
fore the  18th  of  November  only  be  excluded  because  of 
failure  to  give  notice  of  nonpayment,  it  will  be  found  that 
much  less  than  $1,500  of  the  indebtedness  of  Mrs.  Zucker- 
man to  the  plaintiffs  had  matured  on  the  9th  of  December, 
1887.  It  cannot  be  presumed  that  there  was  included  in  the 
judgment,  which  was  for  the  full  amount  of  the  guaranty, 
indebtedness  not  matured,  and  it  is,  therefore,  clear  that  the 
instruction  complained  of  must  have  led  the  jury  into  the 
error  of  taking  into  consideration,  in  determining  the  amount 
for  which  appellants  were  liable,  the  indebtedness  of  Mrs. 
Zuckerman  that  had  matured  before  the  18th  of  NovembeTi 
and  in  respect  of  which  appellants'  liability  as  guarantors 
had  been  discharged. 

What  will  be  reasonable  time  in  which  to  give  notice  most 
depend  upon  the  circumstances  in  each  particular  case 
{Dickerson  v.  Derrickson^  39  IlL  674;  2  Parsons  on  Contracts, 
174),  and  while  it  is  not  necessary  to  determine  the  questioui 
it  would  seem,  from  the  facts  here  shown,  that  five  days'  time 
would  at  least  be  reasonable  within  which  to  give  notice  of 
nonpayment. 

Other  errors  are  assigned,  which  will  undoubtedly  be  cor- 
rected upon  another  trial,  and  need  not  be  considered.  We 
are  of  opinion  that  the  judgment  heretofore  entered,  reversing 
the  judgments  of  the  appellate  and  circuit  courts,  and  re- 
manding the  cause,  was  correct,  and  the  same  judgment  will 
be  again  entered. 

AM.  SC  &V,  VOU  ZZXVL -tt 
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GCARAHTT— iHSOLTmcr  OV  PRnrOIPAL— NOTUIB  ov  KoiiPA^ 
Notioa  to  ike  guarantor  is  nimeoewaiy  where  the  debtor  ii  insolTeat 
the  debt  matureB:  Shafidi  ▼•  HdUy^  22  Me.  164|  88  Am.  Dea  807,  and 
Bote;  Beebe  t.  Dudley,  26  N.  H.  249;  59  Am.  Dea  841;  Janu  t.  ScoU.  M 
Pa.  St.  178;  98  Aia.  Deo.  328,  and  note;  OStba  t.  Ocaimn^  9  Serg.  h  R.  198| 
11  Am.  Deo.  699,  and  note. 

OUARARTr— NlOSaSITT  VOB  NonOB  09  NONYATIUIIT  Gbrxrallt.— 
Gnaranton  are  liable  immediately  npon  the  default  of  their  prinoipal% 
without  notice^  unless  they  are  in  effeot  indorsers:  Chc^oin  t.  i?ieA,  77  OsL 
476;  or  the  undertaking  is  a  collateral  one:  Beeht  y.  Dudlqft  26  N.  H.  249| 
69  Am.  Dee.  341,  and  note;  Bonebrake  t.  King,  49  Kan.  296.  See^  also^  tha 
extended  note  to  Oibb§  t.  Ccmiioh,  11  Am.  Deo.  703. 

GuABANTT-— NioBsarrr  iob  Kotiob  ov  Acxsptavob.— -Thk  questbn  to 
fully  discussed  in  Saini  t.  Wfteeler  etc  Mfg,  Co.,  96  Ala.  862;  ante  p.  SlOb 
and  note  with  the  oases  collected.  See,  also,  the  notes  to  the  following 
oases:  Kinchehe  ▼.  ffolme$,  45  Am.  Dea  47;  Union  Bank  t.  Coiter,  53  Am. 
Deo.  289;  Menard  ▼•  Scudder,  56  Am.  Dea  618^  and  the  extended  note  to 
Tkomip§oH  T.  Olonfer,  89  Am.  Rep.  221-227. 

GuABANTT-~OoNBTBUOTiO!r  ov  CoRTiiAor  OF. — A  guarantor  to  bound  bj 
the  precise  terms  of  the  contract  guaranteed:  SUtmry.  Loeb$,  22  Or.  519;  28 
Am.  St.  Rep.  621,  and  note;  Oiaaaell  ▼.  Coleman,  94  Gal.  260;  Kepley  ▼•  Car* 
ier,  49  Kan.  72. 

Guaranty — Continuino—What  Li  LiABiLmr  on. — A  guaranty  to  pay 
for  gooils  sold  "from  time  to  time,"  not  exceeding  a  specified  sum,  eon* 
tinnes  until  the  amount  unpaid  reaches  that  limiti  Orittendom  t.  ^ahe,  46 
Mich.  70;  41  Am.  Bep.  146;  Matheum  t.  i'helpe,  61  Mioh.  827;  1  Am.  St. 
Rep.  581,  and  nota  See  the  notes  to  the  following  oasesi  FtUowt  ▼•  Pnm 
His,  45  Am.  Dea  492;  Menard  T.  Scudder,  56  Am.  Dea  619;  Cohmhm 
Bfwer-Pip€  Oo,  T.  (Toiwer,  65  Am.  Rep.  701-703^  and  Qard  T.  B^tmmt  86  Am. 
Dea  68b 
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Qivioi  Air»  Omcnns.— Mandamus  Will  Ln  to  OoimL  Ahobraiici  of  » 

munieipal  office  by  one  who^  possessing  tha  requisite  qnalifloation% 
refuses  to  acoept  tiie  office  after  he  has  been  duly  eleoted  or  appointed 
thereto. 

Omos  AND  OmoBBS— DoTT  TO  AooBR  Oinos.— It  to  the  duty  of  erery 
person  having  the  requtoite  qualifications,  when  eleoted  or  appointed 
to  a  public  municipal  offica  to  accept  it.  The  refusal  to  do  so  to  a  orisM^ 
punishable  as  such  under  the  principles  of  the  common  law. 

Omos  AND  OmoBR»— Mandamus  to  Compil  Aoobptanob  op  Oitioi.^ 
One  elected  to  an  office  owes  a  doty  to  the  publto  to  qnaUly  himself 
therefor,  and  (to  enter  upon  the  dtobhaige  of  hto  dnttoib  ^^d  npon  a 
refusal  so  to  do  he  may  be  eompelled  by  fmamdanum  to  assnme  the  offles 
and  take  upon  himself  the  duties  thereof  although  he  to  also  subject  to 
indictment  or  fine  for  a  failure  to  do  sa 

Qmoi  AND  OmosBS— Powca  to  Resign. — A  person  holding  a  publie  office 
has  no  power  ol  hto  own  naotion  to  resign  it|  and  hto  isiignation  doss 
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aol  beeome  efleetiTS  to  diadmrg*  lila  Cram  Um  pflrfbnuHMt  cl  tkt 
dati6i  ol  nieh  office,  iiiktQ  aMepted  by  lawful  and  cwnpetit  aallMMl^ 
OmoB  AV]>  OmcKBs — ^MAHSAinm  vo  Oompsl  Aogkftaiicb  09  OmoB,— -▲ 
daly  eUetad  or  appointed  to  a  pnblio  miuiieipal  offiee  wIm 
to  qualily  and  anniBO  tiM  datfai  ol  aaeh  offiee  «poa  aotJee  el 
hia  eleetioa  or  appoinimeikt^  may  be  eompelled  to  da  aa  by  wM  el 
WKiwdamuB,  without  any  iormal  demand  npon  him  to  aooepi  the  offie^ 
Botwithatanding  the  faofe  that  •  atatato  profidea  n  penalty  for  hil 
ivfoml  to  aoeept. 

PBocsEDnra  by  mandamu»  to  compel  the  respondent^  T.  OL 
HPilIiams,  to  accept,  assume,  and  perform  the  doties  of  towa 
clerk  of  the  town  of  Mount  Morris,  and  to  take  and  mibieribt 
the  oath  of  office,  and  file  a  bond  aa  required  hj  law* 

/•  iL  C7ra£n,  for  the  relator. 

Sector  C.  Hitt^  for  the  respondent. 

^^  Shope,  J.  The  principal  question  presented  it,  whether 
mandamus  will  lie  to  compel  acceptance  of  a  municipal  office 
by  one  who,  possessing  the  requisite  qualificafciont^haa  been 
daly  elected  or  appointed  to  the  same. 

It  is  statied  by  textwriters,  that  no  case  has  arisen  in  this 
country  involving  this  precise  question  (Merrill  on  Manda* 
mus,  sec.  145;  Dillon  on  Municipal  Corporations,  sec.  162), 
and  in  the  researches  of  counsel,  and  our  own  examination, 
none  have  been  found.  There  are,  however,  a  number  of 
cases  where  analogous  questions,  involving  the  same  prin- 
ciple, have  been  elaborately  discussed  and  determined  in  the 
state  and  federal  courts.  Very  many  English  cases  are  found, 
in  which  it  has  been  held  that  it  was  a  common-law  offense 
to  refuse  to  serve  in  a  public  office,  to  which  one  had  been 
elected  or  appointed  under  competent  authority;  and  that 
matidamus  will  lie  in  such  case  to  compel  the  taking  of  the 
official  oath,  and  entering  upon  the  discharge  of  the  publio 
duty.  It  is  objected  that  these  cases  do  not  show  that  man- 
damu8  would  lie  for  the  refusal  to  accept  publio  office,  prior 
to  the  fourth  year  of  James  the  First  If  the  contention  be 
true,  it  is  unimportant  whether  the  particular  remedy  was  by 
mandamuSf  by  the  ancient  common  law,  or  not.  The  impor* 
tant  subject  of  inquiry  is,  whether  it  was  a  common-law  duty 
to  accept  and  discharge  the  duties  of  a  public  municipal 
office.  *^'  The  writ  of  mandamtis  was  in  use  as  early  as  the 
14th  and  15th  centuries:  Sex  v.  Cambridge  UnivertUy^  Fortes. 
202;  Sex  v.  Dr.  Qower^  8  Salk.  230.  It  appears  from  Dr. 
Widdringion^e  case  (a.  d.  1673),  1  Lev.  23|  that  mandavme 
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had  been  In  use  as  earlj  as  in  the  times  of  Bdward  IL  and 
Bdward  III.,  between  1307  and  1877. 

Originally  it  was  a  letter  missive  from  the  soyereign 
power  commanding  the  party  to  whom  it  was  addressed  to 
perform  the  act  or  duty  imposed.  Later  it  obtained  sanction 
as  an  original  writ,  emanating  from  the  king's  bench,  where» 
by  fiction  of  law,  the  king  was  always  present  But  it  does 
not  seem  to  have  been  frequently  used,  nor  adopted,  as  the 
remedy  to  compel  the  acceptance  of  office  until  late  in  the 
17th  century.  In  modern  times  the  uses  of  the  writ,  and 
the  purposes  to  which  it  will  be  applied,  have  been  greatly 
enlarged,  and  it  has  come  into  general  use  wherever  there  is 
a  legal  duty  imposed,  and  no  other  remedy  is  provided  by  law 
for  a  failure  to  discharge  it,  and  in  many  other  cases  against 
those  exercising  an  office  or  franchise,  where  there  ibay  ba 
another  remedy,  but  it  is  less  direct  and  effective.  In  this 
state,  as  in  most,  if  not  all,  the  states  of  the  union,  the  pro- 
ceeding i&  regulated  by  statute:  Rev.  Stats.,  c.  87. 

The  common  law  of  England,  so  far  as  the  same  is  appli- 
cable and  of  a  general  nature,  and  all  statutes  or  acts  of  the 
British  Parliament  made  in  aid  of  and  to  supply  the  defects 
of  the  common  law  prior  to  the  fourth  year  of  James  L  (ex- 
cepting certain  statutes),  and  which  are  of  a  general  nature 
and  not  local  to  that  kingdom,  are,  by  our  statutes,  made  tha 
rule  of  decision  until  repealed  by  the  legislature.  Thereby 
the  great  body  of  the  English  common  law  became,  so  far  as 
applicable,  in  force  in  this  state. 

It  is  held  in  numerous  English  cases  that  by  the  common 
law  it  was  the  duty  of  every  person  having  the  requisite 
qualification,  elected  or  appointed  to  a  public  municipal 
^^*  office,  to  accept  the  same,  and  that  a  refusal  to  accept 
such  office  was  punishable  at  common  law. 

Tiie  case  of  Rex  v.  Lone^  2  Strange,  920,  was  an  indictment 
for  refusing  to  execute  the  office  of  constable  by  one  who  had 
been  chosen  to  it,  and  it  was  held  that  he  was  indictable  by 
the  common  law.  Rex  v.  Jones^  2  Strange,  1146,  was  an  in- 
dictment  for  not  taking  upon  himself  the  office  of  overseer  of 
the  poor;  it  was  held  that  the  offense  was  indictable  npon 
the  principles  of  the  common  law:  See  Rex  v.  Burder^  4  Term 
Rep.  778. 

Rex  V.  Larwood  (a.  d.  1696),  4  Mod.  270,  was  an  informs^ 
tion  against  the  defendant  for  his  refusal  to  take  the  office  of 
sheriff,  to  which  he  had  been  duly  appointed;  the  defense 
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was  that  the  defendant  had  not  taken  saorament  within  a 
year  before  he  was  chosen,  he  being  a  dissenteri  and  lo  tha 
appointment  was  yoid  nnder  26  Car.  L,  c  S,  and  80  Car.  I.,  o. 
1,  disabling  papists,  etc.  It  was  held  that  it  was  the  fault  of 
the  defendant  not  to  have  received  the  sacrament,  and  that 
his  neglect  of  duty  was  no  ezcnse,  and  that  he  was  liabloi 
etc. 

In  Vanaeker^B  eau  (a.  d.  1700),  1  Ld.  Raym.  496,  It  was 
held  that  the  city  of  London,  a  municipal  corporation,  of 
common  right  possessed  anthority,  by  by-law  of  the  corpo- 
ration, to  impose  penalties  for  refusal  to  accept  oflSce,  Lord 
Holt  remarking  that  "if  a  franchise  be  granted  to  a  corpora- 
tion it  is  under  a  trust  that  the  corporation  shall  manage  it 
well.  •  •  •  •  The  acceptance  of  the  charter  obliges  the  body 
politic  to  perform  the  terms  upon  which  it  was  granted,  and, 
as  every  citizen  is  capable  of  the  benefit  of  the  franchise,  so 
he  ought  to  submit  to  the  charge  also.  ....  And  thereforoy 
as  they  have  advantage  by  some  franchises,  so  they  ought  to 
submit  to  the  charges  of  others Therefore  it  is  neces- 
sary that  they  should  have  coercive  power  to  compel  persons 
to  take  the  office  upon  them,  and  that  without  any  custom; 
otherwise  this  office  might  be  lost  to  the  city'':  King  v« 
Raines,  8  Salk.  162. 

'^*  About  the  beginning  of  the  18th  century  the  En- 
glish courts  adopted  mandamus  as  an  appropriate  remedy 
in  such  cases,  as  it  would  seem,  and  the  practice  has  been 
since  followed.  Rex  v.  Hungerfordj  decided  in  1708  (11  Mod* 
142),  was  an  information  in  the  nature  of  quo  vfarranto 
against  a  common  councilman  of  Bristol,  for  refusing  to  take 
upon  himself  the  office,  etc.  The  remedy  was  denied,  but  it 
was  said  "  if  they  had  applied  to  the  court  for  mandamus  they 
should  have  had  it''  King  v.  Bowery  1  Bam.  A  C.  686,  was 
mandamus  to  compel  the  defendant  to  take  the  oath,  and  to 
take  upon  himself  and  execute  the  office  of  common  council- 
man of  the  borough  and  town  of  Lancaster.  The  court  said: 
**It  is  an  ofiense  at  common  law  to  refuse  to  serve  an  office 
when  duly  elected,"  and  refused  to  hold  that  the  payment  of 
a  fine,  imposed  by  by-law  of  the  corporation,  discharged  the 
obligation  to  accept  and  serve  in  the  office,  and  a  peremptory 
writ  was  awarded:  See  Rex  v.  Corporation  of  Bedford^  1  East 
79;  Rex  v.  Mayor  etc.  of  Fowey,  2  Barn.  A  C.  684;  Clarke  v. 
Bishop  of  Sarum,  2  Strange,  1082;  Barber  Surgeons  y.  Pelsonf 
2  Ley.  262;  Vintners  Co.  y.  Passey,  1  Burr.  289;  Rex  v.  OroiV^ 
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nor,  1  WilB.  18;  Bex  v.  WhitwM^  6  Term  Bep.  86;  Biz  y.  l^y 
land,  8  Maule  <&  &  184. 

Further  citati(m  from  eases  will  not  be  Decessaiy;  so  mii- 
formly  has  the  doctrine  been  maintained^  that  there  is  a  legal 
dnty  to  accept  an  office  when  duly  elected  or  appointed,  in  a 
pnblio  or  municipal  corporation,  at  common  law,  and  that 
mandamus  is  an  appropriate  remedy  in  cases  of  refusal,  that 
it  is  accepted  by  all  the  teztwriters. 

Thus  Mr.  Grant  (Law  of  Corporations,  280)  states  the  mb: 
^  On  the  other  hand,  when  not  being  exempt  or  disqualified, 
a  man  is  duly  elected  to  an  office,  the  court,  if  the  corporation 
is  a  public  one,  and  the  office  of  a  sufficiently  important  na- 
ture to  justify  its  interference,  and  in  aU  cases  where  the  office 
is  connected  with  the  administration  of  local  jurisdiction 
vested  in  the  corporation,  or  the  administration  of  '^^^  jus* 
tice,  will  interfere  by  mandamus  to  compel  him  to  take  upon 
him  and  senre  the  office." 

To  the  same  effect,  see  Wilcocks,  128;  Mechem  on  Offices, 
sec.  243;  High  on  Extraordinary  Legal  Remedies,  sec  834; 
Bhortt  on  Information,  324-328;  Tapping  on  Mandamus,  189. 

In  Merrill  on  Mandamus  it  is  said:  ^'A  party  who  has  been 
elected  to  an  office  owes  a  duty  to  the  public  to  qualify  him* 
self  therefor,  and  to  enter  upon  the  discharge  of  his  duties. 
Such  duty  being  incumbent  on  him  by  law,  he  may  be  com* 
polled  by  the  writ  of  mandamus  to  assume  the  office,  and  take 
upon  himself  the  duties  thereofl  Though  he  may  be  subject 
to  an  indictment  or  fine  for  failure  to  do  so,  still  the  writ  of 
mandamus  will  be  granted,  because  neither  the  indictment 
nor  the  fine  is  an  adequate  remedy  in  the  premises,  since  it 
does  not  fill  the  office  and  prevent  a  failure  of  the  dischai|^ 
of  the  public  duties":  Sec.  146. 

It  follows,  necessarily,  that  if  to  refuse  the  office  is  a  com* 
mon-law  offense,  and  punishable  as  such,  then  a  legal  duty 
attaches  to  the  person  to  take  upon  himself  the  office,  which 
may  now  be  enforced  by  mandamus* 

While  offices  of  this  class,  in  England,  were  accepted  as  a 
burden,  they  have  not  been  generally  so  regarded  in  this 
country.  Under  our  system  of  local  government,  even  the 
smallest  offices  are  generally  accepted,  either  because  they 
are  supposed  to  lead  to  those  which  bring  higher  honors  and 
greater  emoluments,  or  because  of  a  sense  of  duty.  To  this 
fact,  and  perhaps  to  the  prevalent  but  mistaken  idea  that  one 
holding  a  pnblio  office  may  resign  at  will,  may  be  attributed 
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Ihe  want  of  decision  in  this  oonntry  upon  the  precise  question 
st  issne.  The  eases  bearing  upon  tliis  qaestion,  in  this  ooqih 
I17,  have  ordinarilj  arisen  where  the  incumbent  has  sos^t 
to  resign  firom  publio  office.  And  is  has  been  nniformlj  hsld 
that  the  power  to  resign  did  not  ezisti  or  resignation  become 
effective  to  discharge  the  officer  from  the  public  duty,  until 
accepted  by  lawful  and  competent  authority.  In  Edward»  ▼• 
United  SiaUs,  108  ^^  U.  8.  471,  Edwards  had  been  elected 
snperrisor  of  the  town  of  St.  JoeephSi  Berrien  county,  Michi- 
gan, on  April  8,  1876,  and  entered  upon  the  duties  of  his 
office,  and  en  the  7th  of  June  following,  resigned,  in  writing, 
and  filed  the  same  with  the  town  clerk.  No  action  was  al* 
leged  to  liaye  been  taken  by  the  township  authorities,  and  the 
questiim  was:  "  Was  the  resignation  complete  without  an  ao* 
eeptance  of  it,  or  something  tantamount  thereto,  such  as  the 
appointment  of  a  successor?"  The  court  holds  that  it  was 
not,  and  says:  **  In  England,  a  person  elected  to  a  municipal 
office  was  obliged  to  accept  it,  and  perform  its  duties,  and  he 
subjected  himself  to  a  penalty  by  a  refusaL  An  office  was 
regarded  as  a  burden,  which  the  appointee  was  bound,  in  thA 
interest  of  the  community  and  good  government,  to  bean'* 
And  it  is  said  that  it  followed  from  this,  as  a  matter  of  course^ 
that  after  the  office  was  assumed  it  could  not  be  laid  down  at 
wilL  And  that  court  holding  that  the  common-law  rule  pr^ 
▼ailed  in  Michigan,  the  judgment  awarding  a  peremptory 
writ,  compelling  the  performanoe  of  the  duty  as  a  superrisor, 
etc.,  was  affirmed. 

In  the  case  of  Hoke  ▼.  Hendereon^  4  Dey.  1, 25  Am.  Dea  677, 
it  is  said,  in  passing  upon  the  question  there  at  issue:  ''An 
officer  may  certainly  resign,  but  without  .acceptance  his 
resignation  is  nothing,  and  he  remains  in  office.  It  is  not 
true  that  an  office  is  held  at  the  will  of  either  party.  It  is 
held  at  the  will  of  both.''  And  after  saying  that  the  accept 
ance  of  resignations,  in  respect  of  lucratiTC  offices,  has  been 
so  much  a  matter  of  course  that  it  has  become  the  common 
understanding  that  to  resign  is  a  matter  of  right,  but  the  law 
is  otherwise,  it  is  said;  ''The  public  has  a  right  to  the  service 
of  all  the  citizens,  and  may  demand  them  in  all  civil  departs 
ments  ss  well  as  the  military."  In  State  t.  Ferguson,  81 N.  J.  L. 
107,  the  question  was,  whether  the  respondent,  at  the  time  of 
the  service  of  the  writ  of  niandamtM,  was  an  overseer  of  high- 
ways, ete.  The  respondent  proved  that  before  the  service  of  the 
smarfasms  *^  he  had  sent  in  his  resignation  of  said  offioe, 
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on  which  certain  of  the  township  committee  had  indorsed 
acceptance.  It  was  insisted  that  the  officer  had  a  right  to 
resign  at  will,  and  that  the  mere  notification  of  the  proper 
officers,  of  the  fact,  relieves  him  from  performance  of  the 
official  duty.  The  chief  justice,  after  reviewing  the  common- 
law  authorities,  says:  **I  think  it  undeniable,  therefore,  that 
upon  general  principles  of  law,  as  contained  in  judicial  de- 
cisions of  the  highest  authority,  the  refusal  of  an  office"  of 
the  class  to  which  the  one  under  consideration  belongs,  was 
an  offense  punishable  by  a  proceeding  in  behalf  of  the  public. 
Regarding,  then,  the  doctrine  of  the  law  as  established,  it 
seems  to  be  an  unavoidable  sequence  that  the  party  elected, 
and  who  is  thus  compelled  by  force  of  the  sanction  of  the 
criminal  law  to  accept  the  office,  cannot  afterwards  resign  it 
ex  mero  motu.  If  his  recusancy  to  accept  can  be  punished,  it 
oannot  be  that  he  can  accept,  and  immediately  afterwards, 
at  his  pleasure,  lay  down  the  office.  The  same  principle  has 
been  more  or  less  directly  announced  in  Van  OrsdaUv.  Hazardf 
8  Hill,  243;  London  v.  Headen,  76  N.  C.  72;  Winnegar  v.  Roe^ 
1  Cow.  258;  People  v.  Supervisors  Barneti  Tp.^  100  IlL  882; 
Badger  v.  United  States,  93  U.  S.  599. 

The  reason  assigned  in  Rex  v.  Larwood,  1  Salk.  168,  for  the 
public  duty  is,  "that  the  king  hath  an  interest  in  every  sub- 
ject and  a  right  to  his  service,  and  no  man  can  be  exempt 
from  the  office  of  sheriff  but  by  Act  of  Parliament  or  letters 
patent.''  Under  our  form  of  government,  the  principle  applies 
with  even  greater  force  than  under  a  monarchy.  In  a  republio 
the  power  rests  in  the  people,  to  be  expressed  only  in  the  forms 
of  law.  And  if  the  duty,  preservative  of  the  common  welfare, 
is  disregarded,  society  may  suffer  great  inconvenience  and 
loss,  before,  through  the  methods  of  legislation,  the  evil  can 
be  corrected.  Upon  a  refusal  of  officers  to  perform  their 
functions,  effective  government,  pro  tanto,  ceases.  All  citizens 
owe  the  duty  of  ^*  aiding  in  carrying  on  the  civil  depart- 
ments of  government.  In  civilized  and  enlightened  society 
men  are  not  absolutely  free.  The  burden  of  government  must 
be  borne  as  a  contribution  by  the  citizen  in  return  for  the 
protection  afforded.  The  sovereign,  subject  only  to  self-im- 
posed restrictions  and  limitations,  may,  in  right  of  eminent 
domain,  take  the  property  of  the  citizen  for  public  use.  He 
is  required  to  serve  on  juries,  to  attend  as  witness,  and,  with- 
out compensation,  is  required  to  join  the  posse  eomitatus  at  the 
command  of  the  representative  of  the  sovereign  power.    He 
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maj  be  required  to  do  military  service  at  the  will  of  the 
•overeign  power.  These  are  examples  where  private  right 
and  convenience  must  yield  to  the  public  welfare  and  nece^ 
•ity.  It  is  essential  to  the  public  welfare,  necessary  to  the 
preservation  of  government,  that  public  affairs  be  properly 
administored;  and  for  this  purpose  civil  officers  are  choseDi 
and  their  duties  prescribed  by  law.  A  political  organisation 
must  necessarily  be  defective,  which  provides  no  adequate 
means  to  compel  the  observance  of  the  obvious  duty  of  the 
citizen,  chosen  to  office,  to  enter  upon  and  discharge  the  pub- 
lic duty  imposed  by  its  laws,  and  necessary  to  the  exercise  of 
the  functions  of  government. 

It  is  admitted  by  the  demurrer  that  the  respondent  was  le- 
gally appointed  town  clerk  of  the  town  of  Mount  Morris.  The 
office  is  connected  with,  and  necessary  to,  the  levy  of  taxes  to 
carry  on  the  municipal  concerns  of  the  town  and  administra- 
tion of  its  local  jurisdiction.  It  is  shown  that  there  was  a  public 
necessity,  as  well  as  that  relators  had  a  private  interest  in  the 
performance  of  the  duties  of  that  office.  No  election  had 
been  held  in  the  town  since  the  annual  town  meeting  of  1891. 
Numerous  persons  had  been  appointed  to  said  office,  but  it 
remained  vacant,  and  the  duties,  consequently,  undischarged. 
It  is  admitted  by  the  demurrer,  also,  that  claims  against  the 
town,  in  favor  of  the  relator,  to  a  large  amount,  had  been 
^^  audited  by  the  board  of  town  auditors  of  said  town,  and 
allowed,  and  certificate  thereof  duly  made,  as  provided  by 
law,  but  that  the  same  could  not  be  delivered  to  or  filed  with 
the  town  clerk,  because  of  such  vacancy  in  said  office,  nor 
could  the  aggregate  amount  thereof  be  certified  to  the  county 
clerk  of  said  county,  to  be  levied  and  collected  as  other  town 
taxes.  It  is  conceded  that  the  respondent  was  eligible  to  the 
office;  that  a  vacancy  therein  existed;  that  he  was  appointed 
conformably  to  the  law,  and  duly  notified  thereof:  Sees.  1, 2, 8, 
art.  10,  a  189,  Rev.  Steto.  The  stetute  provides  that  every 
person  appointed  to  the  office  of  town  clerk,  before  he  enters 
upon  the  duties  of  his  office,  and  within  ten  days  after  he  shall 
be  notified  of  his  appointment,  shall  take  and  subscribe,  before 
some  justice  of  the  peace,  ete.,  the  oath  or  affirmation  of  office 
prescribed  by  the  constitution,  and  within  eight  days  there- 
after file  the  same  in  the  office  of  the  town  clerk:  Sec.  2,  art.  9, 
c  139,  Rev.  Stets.  Section  8  of  the  same  article  provides  that 
if  any  person  elected  or  appointed  to  said  office  shall  neglect  to 
take  and  subscribe  the  oath,  and  cause  the  same  to  be  filed 
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AS  aforesaldi  such  negleot  shall  be  deemed  a  refasal  lo  serve. 
And  section  7  of  the  same  article  proyides:  *'If  any  person, 
elected  to  the  oflSoe  of  •  •  •  •  town  clerk  shall  refuse  to  sery«» 
he  shall  forfeit  to  the  town  the  sum  of  twenty-five  dollars.'* 
•  One  of  the  special  duties  enjoined  upon  a  town  clerk  is:  *'He 
shall  annually,  at  the  time  required  by  law,  certify  to  the 
county  clerk  the  amount  of  taxes  required  to  be  raised  for  all 
town  purposes":  Sec.  4,  art  12,  c.  129,  Rev.  Stats.  Sections  127 
and  128  of  chapter  120  of  the  Revised  Statutes  provide  that 
the  county  clerk  shall  determine  the  rate  per  cent,  upon  the 
valuation  of  the  property  of  towns,  eta,  that  will  produce  not 
less  than  the  net  amount  of  the  sums  certified  to  them  ac- 
cording to  law,  to  be  extended  by  the  county  clerk  upon  the 
equalized  valuation  of  property  in  such  town,  etc.  The  only 
mode  provided  by  law  by  which  a  tax  can  be  levied  upon  the 
property  of  a  town  for  the  ^*  payment  of  its  debts  or  cur- 
rent expenseSi  is  by  the  certificate  of  the  town  clerk  of  the 
town  to  the  county  clerk,  as  thus  prescribed.  It  is  apparent, 
therefore,  that  a  public  necessity  exists  for  the  discharge  of 
the  public  duty. 

It  is  ineisted,  that  the  legislature  having  provided  a  penalty 
for  the  refusal  to  accept  the  office,  that  that  remedy  is  exdu- 
sive,  and  that  a  payment  of  the  penalty  imposed  was  intended 
to  be  in  lieu  of  the  service.  We  cannot  concur  in  this  view. 
The  purpose  of  imposing  the  penalty,  was  to  enforce  the  ao- 
ceptance  of  the  office  and  performance  of  its  duties,  and  the 
statute  cannot  be  construed  as  intending  that  the  person 
chosen  should  be  discharged  from  the  duty  by  payment  of  the 
penalty,  and  thereby  the  purposes  of  the  creation  of  the  office 
frustrated,  and  the  public  duty  remain  unperformed.  Au- 
thorities supra.  It  is  to  be  presumed  that,  had  the  legisla- 
ture intended  that  the  payment  of  the  fine  should  be  in  lieu 
of  the  service,  they  would  have  so  enacted,  and  not  having 
done  so,  the  duty  remains,  nothwithstanding  the  imposition 
of  the  fine  or  penalty:  High  on  Extraordinary  L^gal  Rem^ 
dies,  834,  and  9upra. 

It  is  also  insisted,  that  the  demnrrer  should  be  sustained 
for  the  reason  that  no  demand  is  averred  to  have  been  made 
upon  respondent  to  accept  the  office  and  perf(»rm  its  duties. 
It  is  alleged  that  he  was  duly  forthwith  notified  of  his  appoint- 
ment by  the  board  authorised  by  law  to  make  the  same  (see. 
8,  art  10,  0.  139,  Rev.  Stats.),  and  that  he  refused  and  neg- 
lected to  aooept  the  office.    Upon  being  notified,  it  was  liia 


March,  1803.]  Pxopu  9.  WnxiAmL 

daty  by  law  to  take  and  snbfleriba  tbe  oath  of  «(Boe,  and  ffla 
the  same,  and  enter  upon  the  discharge  of  the  dntiea. 

Belator  was  not  alone  interested,  nor  did  the  £&ilure  of  lo- 
qwndent  to  qaalify  affect  its  interest  only.  On  the  contrary, 
the  duty,  the  performance  of  which  is  sought  to  be  enforoed, 
isapnblio  duty,  commanded  by  public  law.  The  case  is, 
therefore,  clearly  distinguishable  from  one  in  which  the  act 
sought  to  be  enforced  is  for  the  benefit  of  some  ^^*  private 
party.  In  cases  of  this  class  no  formal  demand  was  neoes* 
sary  as  preliminary  to  the  application  for  mandamus:  People 
T.  Board  of  Education,  127  III  624. 

We  are  of  opinion  that  the  respondent  ought  to  be  required 
to  accept  the  office  of  town  clerk  of  said  town,  to  which  lie 
has  been  duly  and  legally  appointed,  to  take  and  file  the 
oath  as  such  town  clerk,  as  provided  by  law,  and  to  discharge 
the  duties  of  said  office,  and  a  peremptory  writ  of  maiulamia 
is  awarded  accordingly.        

Omca— OsLiOATiDii  to  AoonT.— Tbo  doeteias  ol  ihi&  eommoB  law  thai  a 
penoo  dnly  elected  or  appointed  to  •  pnblie  offioa^  end  qnelified  to  fill  it^  ie 
eader  obligatioa  to  eooept  it  and  perform  the  datiee  eonnected  therewitii*  ie 
■0  fully  end  correctly  stated  in  the  principel  oaee  that  any  attempt  to  en- 
large apon  it  here  woold  be  a  mere  waete  of  worda.  Hence  we  ehall  only 
ttite  that  the  refnaal  of  a  person  dnly  elected  or  appointed  to  a  pnblie  office 
to  whi<di  he  ie  eligible  is  an  offense  at  commwi  law  indictable  and  panishaUe 
M  toch:  Hex  ▼.  L<me,  2  Strange,  920;  Hex  ▼.  Jomea,  2  StrangSb  1145;  Kiao  r, 
Bttrder,  4  Term  Bep.  778.  Although  such  refnsal  to  accept  it  and  to  die- 
^ugs  its  dntiea  is  pnnishable  by  fine  or  otherwise,  yet  mtmdaiimie  will  lie  to 
compel  him  to  qnslify  for  and  enter  npon  the  discharge  of  the  dntise  of  aaoh 
office:  Kmg  w.  Bower,  I  Bun.  et  a  fi85;  JEdwanU  w.  UmUed  Staiet,  lOi  V.  B. 
471. 

A  penoo  elected  to  sn  office  owes  a  duty  to  the  pnbUo  to  qaalify  himself 
therefor,  and  to  enter  upon  the  dtsdiarge  of  his  dntiea  Snob  dnty  being 
incumbent  by  law,  he  may  be  compelled  by  the  writ  of  mandanme  to  assnme 
the  office  and  take  npon  himself  the  dntise  thereof,  and  though  he  may  be 
•abject  to  indictment  or  fine  for  a  fsilore  to  qualify  for  and  aocept  tbe  cflles^ 
yet  aaadamne  will  be  granted,  for  the  resson  that  neither  the  indictment 
nor  the  fine  is  an  adequate  remedy  in  the  premises,  becauss  it  does  not  fill 
the  offiee  and  prerent  a  failure  of  the  discharge  of  public  dutiea  This  is 
the  rale  uniformly  laid  down  by  the  few  exiating  caese  on  the  subject^  aad 
it  has  univereally  been  aoceptsd  by  teztwriters  aa  tbe  true  exposition  of 
tiie  law:  Mechem's  Public  Officers^  seca  210-245;  Hi£^  on  Eztraordinafy 
^Ag^  Bemedics,  ssc  S34;  Grant  on  Corporation^  aeo,  230$  Topping  on 
Maodamiii^  180;  Merrill  on  Maadamuq,  sea  14& 

ApseaUy  may  be  imposed  by  statute  npon  the  person  sleeted  to  a  pnblie 
office  for  his  neglect  to  accept  and  his  refusal  to  asnrfli  Such  penalty  a^ 
teehee  against  the  party  eleeted  if  he  omits  to  signify  his  acceptance  cf  the 
*^  aad  tbe  anthorities  are  thereby  eompelled  to  prooeed  to  a  new  cIm^ 
^>  Wkmegat  r.  Hoe,  I  Cow.  288L 
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The  rule  tbat  tho  aooeptanoe  of  a  pnblie  office  is  a  Sntf  enferoeeUe  hf 
miandanmt  is  of  little  prftctioal  niilitj  H  m  tome  of  the  easee  imply^  tlM 
oeceptaDoe  cannot  be  enforced  if  a  salary  or  other  compensation  for  the  senr« 
ices  to  be  rendered  has  not  been  guaranteed  by  law.  For  eertainly  if  ths 
person  selected  to  fill  an  official  station  has  the  right  to  be  compensated  ftfe 
all,  he  mnst  have  the  right  to  be  adequately  oompensated;  and  the  right  of 
the  public  to  his  services  is  likely  to  be  defeated  by  interposing  an  issne  aa 
to  the  adequacy  of  the  compensation  allowed  by  statute  for  such  serrioesu 
In  Ulinols  it  has  been  said  that  "  no  man  can  be  compelled  to  give  his  tima 
and  labor,  any  more  than  his  tangible  property,  to  the  public  without  com* 
penaation,  and  since  there  is  no  mode  by  which  policemen  appointed  by  the 
commissioners  can  be  compensated,  it  follows  that  no  one,  evea  after  ao- 
cepting  their  appointment,  can  be  compelled  to  perform  any  police  datiea''t 
hifite  ▼.  People,  92  111.  406,  424. 

A  man  cannot  be  compelled  to  accept  a  second  office  while  he  H  in  posNa- 
sion  of,  and  discharging  the  duties  of,  one  to  which  he  has  been  ohoeen.  Thus 
when  a  citisen  is  elected  to  the  office  of  constable,  but  refuses  to  server  and 
an  action  is  brought  against  him  for  the  statutory  penalty  profided  for  sneh 
refusal,  and  he  answers  alleging  that  at  the  same  election  he  waa  elected  to 
the  office  of  supervisor,  that  he  accepted  the  latter  office,  and  entered  upon 
the  discharge  of  the  duties  connected  therewith,  such  answer  discloses  a  suf- 
ficient defense  to  the  action.  A  citicen  will  not  in  such  case  be  compelled 
to  accept  both  offices:  Township  of  Hartford  ▼.  BenneU^  10  Ohio  St.  441. 
When  a  person  has  been  elected  or  appointed  to  a  judicial  office  with  his 
consent  and  knowledge,  the  holding  of  which  renders  him,  during  the  term 
of  such  office  ineligible  to  any  office  of  trust  or  profit  other  than  a  judicial 
office,  he  may  without  accepting  such  office  be  afterwards  eleeted  to  and 
hold  an  office  not  judicial,  the  term  of  which  will  run  during  the  Judicial 
term  to  which  he  has  been  elected  or  appointed;  Smith  T.  Moort^  00  Ind. 
294. 

Ofticb— Right  of  Ofucbb  to  Rision  ahd  Ennor  of  RmoNATtoir.— A 
person  elected  or  appointed  to,  and  in  the  possession  of,  any  public  offios^ 
and  performing  the  duties  connected  therewith,  may  tender  his  resignation 
at  pleasure.  Before  he  can  resign,  however,  he  must  have  accepted  tha 
office,  as  acceptance  is  necessary  to  the  full  possession  and  responsibility 
of  an  office:  Smith  v.  Moore,  90  Ind.  1294-300.  Hence  one  who  haa  been 
elected  to  an  office  cannot  resign  it  until  the  time  has  arrived  when  he  la 
ontitled  by  law  to  possess  it,  has  taken  the  oath,  given  the  required  bond, 
and  entered  upon  the  discharge  of  its  duties.  Every  attempt  to  resign  an 
office  before  the  officer  has  qualified  and  entered  upon  the  discharge  of  ita 
duties  is  abortive  and  ineffectual:  MiUer  v.  Board  q/" Superviaors,  25  OaL  94. 

To  constitute  a  complete  and  operatiTe  resignation  there  mnst.be  an  in- 
tention to  relinquish  a  portion  of  ^e  term  of  the  office,  accompanied  by  the 
act  of  relinquishment:  Biddlo  t.  WUkard^  10  Ind.  62.  When  by  law  a 
resignation  is  reqnired  to  be  made  in  any  particular  form  it  must  be  sub- 
stantially complied  with,  but  if  no  such  form  is  prescribed  by  statute  tha 
resignation  may  be  made  in  any  method  indicative  of  a  pnrpoee  to  resign. 
It  may  be  by  parol,  unless  required  to  be  in  writing  nnder  the  statute:  Vam 
OradaU  v.  Hamxrd,  3  Hill,  24.3.  Tha  statute  usually  prescribes  to  whom  the 
resignation  of  a  pnblic  officer  Is  to  be  made,  and  in  the  abeanoe  of  such  pra> 
vision  it  should  be  made  to  such  officer  or  body  aa  Is  by  law  authoriaed  to 
act  upon  it  by  appointing  a  suceessor,  or  by  calling  aa  alactioD  ta  fill  tha 
vacancy:  Mdward$  v.  United  Siate$t  lOS  CJ.  &  471. 
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MtiifimaiitM,  Wkdket  Mud  B§  Aeeepted.^Thw  it  »  Um  ol  «Mi  bmIb- 
tiiiiing  th*  propositum  that  wh«B  an  anoonditUNul  iwf  gnatloii  of  a  pvbttt 
dBear  is  tranraiitted  to  tho  proper  offioor  or  body  with  tho  intontloii  thai  H 
■haU  oporato  at  mioh,  it  amoniitf»  m  far  at  tho  retignlDg  offioor  ia  oonoomodt 
to  a  oompltte  ro«igDati(»i,  lo  a«  to  vaoato  tho  offioo,  and  relievo  eiiob  offioor 
from  longer  performing  the  dntiee  oonneoted  therewith,  and  lO  alio  at  to 
relieve  him  from  all  farther  retponiibility  or  liability  in  oonneotion  with  tho 
office  from  which  ho  hat  reiigned.  In  other  wordt,  the  resignation  ia  effoo* 
tnal  to  reliore  tho  officer  without  ite  aooeptanoe  by  tho  appointing  powor»  and 
regardleee  of  the  fact  a*  to  whether  enoh  'reaignation  ia  accepted  or  notx  Peo* 
pU  ?.  Porter,  6  CaL  26;  8iaU  ▼.  Clarhe^  3  Not.  666;  8iaU  ▼.  f^Ui$,  49  Ala. 
402;  Bunting  y.  WilUa,  27  Oratt.  144;  21  Am.  Rep.  388.  Under  this  riew  of 
the  law  it  has  been  maintaiaed  that  the  tendering  of  his  resignation  by  a 
public  officer*  in  writing,  to  the  officer  anthorised  by  law  to  reooiyo  it»  and 
the  filing  of  the  resignation  by  snch  officer,  withont  objection,  operates  to 
▼aoate  tho  office  resigned  according  to  tho  tenor  of  snch  resignation:  Chim 
▼.  Delawart  County,  12  Iowa,  405;  that  a  elTil  officer  has  a  right  at  any 
time  to  resign  his  office,  and  after  his  resignation  has  been  reoeiTod  at  tho 
proper  department  his  snrety  is  not  bonnd  for  the  faithful  performanoo  of 
the  duties  of  the  office  by  his  principal:  United  8tate$  r,  Wrighi^  1  McLsaiit 
509;  that  a  drainage  commissioner .  appointed  by  statute  has  a  right  to  ro* 
sign,  and  his  resignation  is  complete  when  it  is  received  by  the  county 
judge;  no  formal  acceptance  by  the  latter  is  needed  to  give  it  effects  and 
after  snch  resignation  the  person  resigning  cannot  legally  act  in  the  office 
from  which  he  haa  resigned:  Ohnstead  ▼•  Dennii,  77  N.  Y.  378;  that  tho 
acceptance  of  a  resignation  of  a  municipal  office  by  the  authorities  to  whom 
it  is  tendered  is  not  necessary  in  order  to  make  it  effective:  8taie  ▼.  Mayor 
of  Lincoln,  4  Neb.  260.  These  cases  are  not  susceptible  of  reconcUiatioa 
with  the  principle  hereinbefore  stated,  that  the  acceptance  of  a  public  office 
is  an  enforceable  duty;  for  eertainly  it  would  be  a  vain  and  idiotic  procedure 
to  compel  the  aooeptanco  of  a  public  office  if  the  officer  could  by  immediata 
resignation  exonerate  himself  from  the  performance  of  the  dutieo  assumed 
under  compulsion. 

Therefore,  on  tho  other  hand,  tho  doctrine  was  maintained  at  eommom 
law  and  now  prevails  in  a  great  number  of  the  states  of  the  American  nnioa 
that  the  resignation  of  a  public  officer  is  not  complete  so  far  as  the  public  ia 
concerned  until  it  is  duly  accepted  by  the  proper  authorities.  In  tho  absenoa 
of  statute  this  rule  is  supported  by  the  better  resaoning  as  well  as  by  a  major 
part  of  the  authorities,  and  it  bss  been  adopted  by  tho  supreme  court  of  the 
United  States  in  the  case  of  BdwardB  v.  UniUd  8taie$,  103  U.  &  471,  to  the 
effect  that  the  resignation  of  a  public  officer  ia  not  complete  until  tho  proper 
authority  accepts  it,  or  does  something  tantamount  thereto^  such  as  to  ap- 
point a  successor.  In  this  case  Mr.  Justice  Bradley,  in  delivering  the  opin- 
ion of  the  court,  said:  ''As  oivil  officers  are  appointed  for  the  purpose  of 
exercising  tho  functions  and  carrying  on  the  operations  of  government  and 
maintaining  public  order,  a  political  organisation  would  seem  to  be  imper- 
fect which  should  allow  the  depositaries  of  its  power  to  throw  off  their  re* 
sponsibilitieo  at  their  own  pleasure.  This  certainly  was  not  the  doctrine  of 
the  common  law.  In  England  a  person  elected  to  a  municipal  office  was 
obliged  to  aoeept  it  and  perform  its  duties,  and  ho  subjected  himself  to  a 
penalty  by  ref  usaL  An  office  wsa  regarded  as  a  burden  which  the  appolatM 
was  bonnd,  in  tho  interest  of  the  community  and  of  good  govemmsBti  ta 
bear.    And  fr<mi  thia  it  followed,  of  course,  that  after  an  office  waa  oon« 
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Imed  and  Mmmad,  U  ooold  sol  be  laid  down  witho«llb«  •obmb*  «f  Mm 
•ppotBting  power.  This  wee  reqniied  in  erder  theft  the  pablie  intwiefti 
Bight  aeifer  no  ineonTonienoe  for  tho  inuit  of  pnblie  eerrenti  te  emenle  the 
lewB.  •  •  •  •  In  vitw  of  the  nuuif eet  epirtt  end  intant  of  tiie  lewe  ebofe 
oited  it  aeeme  to  ne  i^perent  that  the  oommon  lew  leqnireiiient^  nameijy 
that  e  reeignation  mnat  be  acoepted  before  it  oan  be  regarded  ae  oomplefea^ 
wee  not  intended  to  be  abrogated.  To  hold  it  to  be  abrogated  would  enable 
erory  offioe-holder  to  throw  off  hie  offidal  ehaiaoter  nt  will,  and  leaTO  the 
eommnnity  nnproteoted.  We  do  not  think  that  thia  waa  the  intent  of  the 
law." 

Chief  Jnetloe  Ruflbi  hi  Hoke  t.  BeHdermm^  4  Dot.  ],  C6  Am.  Dee.  977» 
iftidt  **  It  is  not  tme  that  an  offioe  U  held  at  the  will  of  either  party.  It  ii 
held  at  the  will  of  both.  Generally  resignatione  are  aeeepted,  and  that  haa 
been  eo  mnoh  a  matter  of  oonree  with  reepect  to  Inorattre  offioee,  ae  to  have 
grown  into  a  oommon  notion  that  to  reeign  ii  a  matter  of  rights  Bat  it  la 
otherwise.  The  pablio  has  a  right  to  the  sernoea  of  all  the  oitiaen%  and 
may  demand  them  in  all  eivil  depertmente  ae  well  as  in  the  militaiy.  Henee 
there  are  on  onr  statnte  books  several  aets  to  eompel  men  to  aenre  in  offioee. 
Bvery  man  is  obliged,  upon  a  general  principle,  npon  entering  open  his  of- 
fioe^ to  discharge  the  duties  of  it  while  he  continues  in  offioe,  and  he  eannoft 
lay  it  down  until  the  public,  or  thoee  to.  whom  the  authority  is  eonilded,  are 
satisfied  that  the  office  ia  in  a  proper  state  to  be  left^  end  the  offioer  dis- 
eharged.  The  obligation  is  therefore  strictly  mutual,  and  neither  perty  eaa 
loroibly  violate  it."  ''The  rule  in  relation  to  the  resignations  of  officers  ta^ 
that  such  resignations  take  effect  on  their  acceptance  by  the  offioer  or  offioera 
authorised  to  fill  the  vacancy,  and  until  accepted  they  are  aimply  offera  tn 
resign":  Sogers  v.  Slonaker,  82  Kan.  191.  In  Stale  v.  Okcgtmit  27  Kan.  449; 
41  Am.  Rep.  418,  it  was  held  that  the  aooeptonce  of  the  reeignation  of  a 
pnblic  offioer  is  necessary  to  render  it  effective,  and  that  when  snob  reeigna- 
tion is  accepted  to  take  effect  upon  the  appointment  of  a  snooessor,  the 
resignation  is  not  complete,  nor  the  offioe  vacant^  nntil  eneh  ■noeeasor  ia  a^ 
pointed. 

The  following  cases  also  maintain  the  rule  that  pnblie  officers  eannol^  aft  • 
their  pleaaure,  lay  aside  their  offices  by  merely  resigning^  but  that  in  eider 
to  make  their  offioee  vacant  by  resignation,  snoh  resignation  most  be  aooepted 
by  oompetent  authority,  and  that  until  the  reeignation  ia  ao  aooeptod,  it  ia 
inoperative  and  the  officers  remain  in  offioe:  CoUmBm  v.  Amelia  87  Va.  689| 
overruling  BunUng  v.  Wm»,  87  Gratt  144;  21  Am.  Rep.  838|  8taU  ▼•  Arw 
fmm.  81  N.  J.  L.  107;  Vam  OndaU  r.  Hmard,  8  Hill,  248.  An  offieer'a 
feaignation  is  virtually  aooepted  when  it  ia  tendered  by  bin,  taken  by  the 
proper  authority  and  placed  on  file  in  oourk  It  is  not  necessary  to  enter  an 
order  of  oourt  upon  the  reoorda  acoepting  the  reeignation  in  fonnt  Poos  ▼• 
PwpU.  60  IlL  432. 

After  a  pnblic  officer  has  resigned  his  offiea^  and  before  Vk  lesignatioo  haa 
been  aooepted  by  the  proper  authority  or  hie  snoeeasor  appointed,  wflmjfwiwt 
will  lie  to  eompel  him  to  perform  the  dntiee  pertaining  la  eneh  offiees  ffil* 
wcarde  v.  United  8kBU$,  103  U.  &  471. 

In  those  statee  having  a  statute  whioh  providee  that  a  person  eleoted  to 
office  shall  serve  therein  until  his  snoeeasor  ia  elected  or  appointed,  and 
qualified  an  offioer  although  his  resignatioa  la  tendered  to  and  accepted 
by  the  proper  authority,  oontinuse  in  offioe  and  ia  not  relieved  from  hie 
dntiee  or  reeponsibilitiee  as  such  officer  nntil  his  successor  has  qualified. 
During  the  interval  between  the  acoeptanoe  of  his  resignation  and  the 
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qvftlifioAtion  and  indnetlon  id  Ui  ■aeoenor  into  ofiloei  the  resigning  atte« 
nay  be  eompelled  by  mandamm  to  perform  any  of  the  duties  whioh  pertefai 
«o  the  offioe  from  which  he  hae  retignedx  Badger  r,  UmUd  Statm^  03  U.  & 
M9|  UnUed  State*  t.  JtuUcet,  10  Fed.  Rep.  460;  PeopU  r.  Bwperriton  ^ 
BarneU  Tp„  100  111  332;  J<me»  r.  Oiiif  ^  J^enon,  66  Tex.  676.  Of  ooune 
thii  is  not  tme  where  the  doctrine  prerails  that  the  mere  tendering  of  a 
reeignation  of  the  offioe  renders  it  yacant  and  relieves  the  officer  resigning 
of  farther  duties  or  responsibilities  in  relation  thereto!  Obnstead  ▼.  Demdi^ 
77  K.  Y.  378,  bat  a«  we  have  said,  the  latter  role  is  not  supported  by  reason 
or  the  weight  of  current  authority* 

Bight  to  WmimAW  Ruiohatiov.— As  an  officer  has  a  right  to  tender 
his  resignation  at  any  time,  so  a  prospectire  resignation  by  a  public  officer 
may  be  withdrawn  at  any  time  before  it  it  is  finally  accepted:  Bunting  ▼• 
WaUa,  27  Oratt.  144»  21  Am.  Rep.  338;  BiddU  ▼.  WiUard,  10  Ind.  02L  Thus 
the  resignation  of  a  person  as  coroner  takes  effect  on  its  acceptance  by  the 
proper  authority,  and  until  so  aooepted  it  is  merely  an  offer  to  resign,  and 
may  be  withdrawn:  Rogen  ▼•  SUmaier,  82  Kan.  191. 

It  has  been  decided  that  a  prospective  resignation  may  be  withdrawn  by 
the  consent  of  the  authority  accepting,  if  no  new  rights  have  intervenedi 
BSddle  V.  WiUard,  10  Ind.  62;  BtmOng  v.  WiOia,  27  Oratt.  144;  21  Am.  Rep. 
338.  But  if  after  the  resignation  has  become  complete  and  new  rights  have 
intervened,  it  cannot  be  withdrawn  even  with  the  consent  of  the  appointing 
power:  Bunting  t.  WHUs,  27  Gratt.  144;  21  Am.  Rep.  338.  Although  it  has 
been  decided  tiiat  when  a  connty  derk  resigns  by  tendering  his  resignation 
to  take  effect  at  a  future  date,  and  then  withdraws  it  before  the  date  when 
it  is  to  take  effect^  he  is  still  entitled  to  hold  the  offioe  notwithstanding  that 
in  the  mean  time,  against  his  express  wishes  and  without  his  consent,  such 
resignation  has  been  forwarded  to  the  appointing  power  and  by  him 
approved  and  another  person  appointed  derks  8tat$  v*  Vtm  BudArk,  66 
Ido.  17. 

When  an  officer  has  transmitted  his  written  resignation  of  an  office  to^ 
and  it  has  been  received  and  accepted  by,  the  officer  or  an  authority 
i^»pointed  by  law  to  receive  it»  he  cannot  withdraw  it  even  with  the  con« 
sent  of  the  appointing  power,  if  it  is  not  so  worded  as  to  take  immediate 
effect^  as  there  is  then  a  vacancy  in  the  offioe  to  be  filled  by  the  proper 
anthorityi  StaUr.  ffamit  43  Ind.  105;  18  Am.  Rep.  384;  Pace  v.  Peopk^  60 
HL  432;  Gatea  ▼.  Delaware  County,  12  Iowa  405;  StaU  ▼•  Otarhe^  8  Nov.  666; 
Queen  ▼•  MagoTt  I*  R.  14  Q.  B.  Div.  008.  Thus  when  a  county  officer  trans- 
mits an  unconditional  resignation  of  his  office,  with  the  intention  that  it 
shall  be  detivsred  to  the  offioer  or  authority  entitled  Is  reodvo  it,  the 
resignation  thereby  beooass  somplete  and  sffestnal  and  oanaot  altsrwards 
be  witfadrawm  Btate  ▼.  FUte^  48  Ala.  4tt 
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HioHWATs— Falsi  Indvoemxnts  to  Sign  PcTinoir  ios— Rrann>T.— When 
a  free  gravel  highway  is  songhfc  to  be  established,  and  oertain  petitioners 
therefor  are  harmed  by  false  indnoements  held  ont  to  inflnenoe  them  to 
sign  the  petition,  their  remedy  is  by  objection  made  before  thosnffioienoy 
of  the  petition  is  established  by  the  board  of  oommissioners*  and  failing 
to  do  so  they  are  precluded  by  the  jndgment  if  the  latter  is  regular  and 
effectuaL 

HioHWATs— MiHisnRiAL  AoT  IV  Afpbotiho  Boiii>  iob  Co8n  OF  Bbtab- 
USBINO. — ^The  act  of  a  board  of  commissioners  in  approying  a  bond  to 
secure  the  expense  of  a  preliminary  survey  and  report  In  establishing  a 
free  gravel  road«  is  merely  ministerial  and  the  faot  that  one  of  the  oom* 
missioners  is  an  interested  party  does  not  affsot  the  action  of  ths  board. 

JimomNT  BT  DisQOALimD  JoDOS— Oollatbral  Attack. —The  act  of  a 
board  of  commissioners  in  passing  upon  the  sufficiency  of  a  petition  and 
appointing  viewers  and  a  surveyor  for  the  establishment  of  a  free  gravel 
road  is  Jadioial  in  its  nature,  and  ths  participation  therein  by  a  com* 
nuisioner  disqualified  to  act  by  reason  of  interest  or  otherwise  renders 
the  Judgment  of  the  board  voidable  by  appropriate  proceeding,  but  when 
the  board  has  acquired  Jurisdiction  of  the  snbjeot  matter  and  of  the  per- 
son by  giving  the  required  statutory  notice,  and  an  opportunity  by  ap- 
peal is  fn^en  of  having  a  trial  by  an  impartial  tribunal,  such  voidabls 
act  by  the  board  is  not  subject  to  collateral  attack  by  injunction  or  other 
wise. 

JVDOMBNT  BT  DiSQDALiMD  JuDOB.— In  au  action  to  declare  a  Jndgment 
participated  in  by  a  disqualified  and  interested  judge  a  nullity,  the  fact 
that  the  major  portion  of  the  memben  of  ths  court  wars  disinterested, 
and  that  a  Urge  number  of  parties  litigant^  other  than  such  disqualified 
Judge,  were  interested  in,  and  wo«ld  bs  sfisotsd  by,  such  jadgment  is 
Bot  without  weight. 
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W.  0.  Smithy  /.  H.  OoM^  and  0.  R.  Eldridge^  lor  the  ap- 
pellant. 

D.  0.  Justice^  Q.  A>  Myen^  and  J.  C  N$hon^  for  the  appellees. 

*^  Miller,  J.  This  action  was  brought  by  the  appellees 
in  the  Carroll  circuit  court,  to  declare  void  the  proceedings  of 
the  board  of  commissioners  of  that  county  for  the  establish- 
ment  of  a  free  gravel  road,  and  to  enjoin  the  placing  of  assess- 
ments against  their  lands  for  its  construction. 

The  improvement  sought  to  be  enjoined  was  being  made 
under  the  Act  of  March  8, 1877:  Rev.  Stats.  1881»  seo.  6091, 
et  seq. 

The  complaint  proceeds  upon  two  grounds: 

1.  That  some  of  the  landowners  who  signed  the  petition 
for  the  making  of  the  improvement  were  induced  to  do  so  by 
false  representations  and  false  promises  as  to  the  amount 
which  would  be  assessed  against  their  lands,  and. by  promises 
by  one  John  Q.  Cornell  that  he  would  pay  all  that  their  lands 
were  assessed  above  a  fixed  amount. 

2.  That  the  proceedings  before  the  board  of  county  com- 
missioners are  void,  because  John  O.  Cornell,  one  of  the  county 
commissioners,  was  one  of  the  petitioners,  owned  lands  within 
two  miles  of  the  proposed  road,  which  were  subject  to  assess- 
ment for  its  construction,  *^  and  was,  also,  related  by  blood 
and  marriage  to  certain  other  named  petitioners  and  inter- 
ested parties;  and,  being  so  disqualified,  acted  with  the  board 
of  commissioners  in  certain  proceedings  relating  to  the  mak- 
ing of  the  improvement. 

Taking  these  questions  in  their  order,  if  it  be  admitted  that 
the  appellees  were  harmed  by  the  inducements  held  out  to  in- 
fluence other  landowners  to  sign  the  petition,  they  should 
have  made  the  objection  before  the  sufficiency  of  the  petition 
was  established  by  the  adjudication  of  the  board  of  commis- 
sioners. Not  having  done  so,  if  that  adjudication  was  efiRM^- 
tual,  they  are  precluded  by  that  judgment:  OAom  y.  Svii<m^ 
108  Ind.  448;  MUlion  v.  Board  ete^  89  Ind.  6;  White  v.  Flenh 
ing,  114  Ind.  660;  LoemiU  v.  Seelinger^  127  Ind.  422. 

The  other  proposition  presents  a  question  of  more  diffi- 
culty. 

The  complaint  charges  that  Cornell  and  others  filed  their 
petition  with  the  auditor  of  the  county  for  the  construction  of 
the  gravel  road,  together  with  a  bond  payable  to  the  board  of 
commissioners,  by  which  they  agreed  to  pay  the  costs  and  ex- 

AM.  Sx.  RjiP.,  Vou  XXXVL-M 
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penset  of  the  preliminary  sorvey  and  report^  in  caaa  {he  yro- 
posed  road  was  not  finally  ordered  by  the  board;  that  at  dia 
Jane  term  of  the  commiamonera'  coul  the  bond  waa  aeceptod 
and  approved,  Cornell  acting  with  the  other  commiaaioiken; 
that  on  the  succeeding  day  of  the  term,  Cornell:  again  acting 
with  them,  the  board  of  oommiaaionera  heard  proofr  tapoo 
the  petition,  and  made  findinga  of  fact  thereon,  appomted 
three  viewera  and  an  engineer  to  yiew,  examine,  and  lay  cot 
the  proposed  free  gravel  road,  to  make  aasessmenta  of  dam* 
ages,  and  to  determine  upon  the  public  utility  thereof  and  to 
aacertain  the  landa  which  were  liable  to  be  asseeeed  tot  the 
improvementa.  The  auditor  waa  also  ordered  to  give  the 
viewers  and  aurveyor  notice  of  the  time  and  place  fixed  for 
their  meeting,  as  well  aa  the  notice  required  ^*  by  pablica- 
tion  in  some  newspaper;  that  afterwards  the  yiewers  and  siu^ 
veyor  made  their  report,  and  the  board  of  commissionen,  at 
{heir  December  term,  Cornell  being  absent  and  not  actii]^ 
approved  the  report,  and  made  an  order  declaring  the  impro?e- 
ment  to  be  of  public  utility,  and  appointing  three  di8iDte^ 
ested  freeholders  to  make  an  assessment  upon  the  lands  for 
the  amount  of  the  estimated  cost  thereof;  that  afterwards  the 
assessors  made  their  report  to  the  county  auditor,  who  gaTe 
notice,  by  publication,  of  the  time  when  the  commissionen 
would  meet  at  his  office  to  hear  the  same;  that  on  the  day 
named  the  board  met,  Cornell  acting  with  them,  beard  there- 
port,  confirmed  the  assessmenti  and  ordered  it  put  upoQ  the 
duplicate  for  collection. 

Taking  up  the  questions  presented  by  the  action  of  the 
board  of  commissioners,  in  the  order  of  their  occurrence,  we 
find  that  the  first  action  complained  of  waa  the  approval  of 
the  bond  of  the  freeholders,  securing  the  expense  of  the  pre- 
liminary survey  and  report  The  condition  of  the  bond  be- 
ing fixed  by  statute,  and  no  action  being  required  to  fix  the 
amount  of  penalty,  nothing  remained  to  be  determined  bat 
the  sufficiency  of  the  obligors.  This  was  a  ministerial  act) 
such  aa  a  clerk  or  sherifT,  poeeessing  no  judicial  functioDS, 
may  perform:  Gregory  v.  8tat$^  94  Ind.  884;  48  Am.  Bep.  162; 
Otdick  V.  New,  14  Ind.  98;  77  Am.  Dec.  49;  Votaw  v.  SUUti 
12  Ind.  497;  State  v.  Winninger^  81  Ind.  61. 

While  it  would  have  been  proper  for  the  member  of  the 
board  of  commissionera  interested  in  the  matter  before  them 
to  have  absented  himself  when  action  was  taken  upon  itn 
approval  of  the  bond,  it  waa  not  error  to  remain  and  act 
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The  next  action  Ukeii  by  tlM  board  wmi  ODtortdniDg  tfao 
petition,  and  making  the  odor  appunting  tba  Tiewon  and 
anrveyor.  In  constraing  this  aeetion  6092,  this  eooH^  in  MU^ 
Uon  ▼•  Board  etc.  89  Ind.  fi,  laid: 

^The  presentation  of  this  petition  called  into  exeraioi 
**  the  jorifldiction  of  the  county  board,  and  leqaired  the 
board  to  determine  the  question  of  the  safficiency  of  the  pe- 
tition, in  form  and  snbetanoe^  and  whether  or  not  snch  pe* 
tition  was  signed  by  the  requisite  number  of  landholders, 
whose  lands  would  be  assessed  for  the  cost  of  the  proposed  im« 
provement^  and  every  other  fact,  precedent  or  concurrent 
necessary  to  the  granting  of  the  prayer  of  the  petition.**  To 
the  same  effect  we  cite  Stoddard  ▼•  JohnMitm^  75  Ind.  20;  Jfe- 
Eneney  y.  Town  of  Sullivan^  125  Ind.  407;  Loetnitg  t.  Seelingor^ 
127  Ind.  422. 

The  conclusion  seems  irresistible  that  action  of  the  board 
was  judicial,  and  not  merely  ministerial. 

The  maxim  that  no  man  should  be  a  judge  in  his  own  case 
is  so  well  established,  both  in  reason  and  by  authority,  that 
it  needs  neither  argument  nor  the  citation  of  adjudged  cases 
in  its  support.  The  effect  to  be  given  an  adjudication  ren- 
dered by  a  disqualified  tribunal  is  another  and  a  more  trouble 
some  question. 

A  judgment  rendered  by  a  court  where  the  judge  is  dis- 
qualified must  necessarily  be  either  void  or  voidable.  If  void, 
it  may  be  disregarded  and  treated  as  if  it  had  never  been  ren- 
dered. It  would  be  no  protection  to  officers  acting  under  it. 
It,  on  the  contrary,  such  a  judgment  is  not  void,  but  merely 
voidable,  it  will  protect  persons  lawfully  acting  under  it,  and 
will  be  given  full  force  and  effect  as  a  valid  and  subsisting 
judgment  until  reversed  or  set  aside  on  appeal,  or  other  ap- 
propriate method  of  direct  attack. 

The  decided  weight  of  authority  seems  to  establish  the 
proposition  that,  at  common  law,  the  acts  of  a  disqualified 
judge  are  not  mere  nullities;  they  are  liable  to  be  avoided  or 
reversed  on  proper  application,  but  cannot  be  impeached  col- 
laterally: Dimes  v.  Chrand  Junction  Canai^  8  H.  L.  Cas.  759 
(785);  StaU  v.  Crane,  36  N.  J.  L.  394;  Fowler  v.  Brooks,  64 
N.  H.  423;  10  Am.  St  Rep.  425;  Trawich  v.  TrawieVs  Admrs., 
67  Ala.  271;  Moses  v.  ^  Jviian,  45  N.  H.  52;  84  Am.  Dec 
114;  Rogers  v.  Felker,  77  Ga.  46;  Hine  v.  Hussey,  46  Ala.  496 
(513);  1  Black  on  Judgments,  sec.  174;  Freeman  on  Judg- 
ments, sec.  145;  Wells  on  Jurisdiction,  sec  172. 
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In  manj  of  the  cases  cited  as  sustaining  the  proposition 
that  judgments  rendered  by  a  disqualified  tribunal  are  Toid, 
it  will  be  found,  upon  examination,  that  the  judgments  so 
rendered  were  attacked  on  appeal,  and  the  language  must  be 
construed  as  applicable  to  the  case  before  the  court:  Peninsular 
Ry.  Co.  v.  Howard^  20  Mich.  18;  Gregory  v.  Cleveland  etc.R.IL 
Co.y  4  Ohio  St.  676.  In  many  states  statutes  have  been  passed 
which  prohibit  judges  disqualified  by  interest  or  relationship 
from  acting  in  certain  cases.  Under  these  statutes  it  has 
usually  been  held  that  judgments  rendered  in  contravention 
of  statute  are  not  simply  voidable,  but  void:  Black  on  Judg- 
ments, sec.  174,  and  cases  cited;  Templeton  ▼.  Oidding$f  Tex. 
Dec.  6,  1889;  Frevert  v.  Swift,  19  Nev.  863. 

We  do  not  hold  that  a  case  might  not  arise  where  a  judg- 
ment rendered  by  a  sole  judge  might  not  be  absolutely  void; 
such,  for  instance,  as  one  granting  himself  a  divorce  firom  Iiis 
wife. 

While  it  has  been  held  that  if  incompetent  magistrates  or 
judges  composing  a  court  sat  at  the  hearing,  a  judgment  ren- 
dered by  the  court  should  be  quashed  or  set  aside:  Peninsular 
Ry.  Co,  V.  Howard^  20  Mich.  18;  Queen  v.  Justices  etc,^  6  Q.  B. 
753.  We  are  of  the  opinion  that  in  an  action  brought  to  de- 
clare such  judgment  a  nullity,  the  fact  that  the  major  portion 
of  the  members  of  the  court  were  disinterested  is  not  without 
weight,  and  also  the  fact  that  a  large  number  of  parties  liti- 
gant, other  than  such  disqualified  judge,  were  interested  in 
and  would  be  afiected  by  such  judgment 

It  will  be  presumed  in  a  collateral  attack  such  as  this,  and 
especially  in  the  absence  of  an  averment  to  the  contrary,  ** 
that  the  county  auditor  gave  the  notice  required  by  section 
6092  of  the  Revised  Statutes  of  1881  of  the  time  and  place  of 
meeting  of  the  viewers:  White  v.  FUmingy  114  Ind.  660;  and 
it  appears  from  an  exhibit  of  the  complaint  that  the  notice 
required  by  section  5096  of  the  Revised  Statutes  of  1881  was 
given.  This  gave  the  appellees  and  all  other  landowners 
interested  an  opportunity  to  appeal  to  the  circuit  court  in 
which  the  proceedings  taken  before  the  board  of  commission- 
ers might  have  been  reviewed  before  a  duly  constituted  and 
impartial  tribunal:  WhiU  v.  Fleming^  114  Ind.  660;  Markley 
V.  Rudy,  116  Ind.  633;  FUming  v.  Hight,  101  Ind.  466;  Wil- 
kinson V.  LemasterSy  122  Ind.  82;  Board  etc.  v.  FuUen^  118  Ind. 
168. 

If  no  provision  had  been  made  in  the  statute  for  notioe  to 
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the  landowners  affected  at  Bome  stage  of  the  proceedings,  or 
opportunity  given  by  appeal  of  having  their  causes  tried  by  a 
duly  constituted  and  impartial  tribunal,  the  remedy  by  in- 
junction would  doubtless  be  open  to  the  appellees:  MeEnsney 
V.  Town  of  SuUivan^  125  Ind.  407;  Bass  r.  City  of  Fort  Wayne^ 
121  Ind.  889;  Updegraffr.  Palmer,  107  Ind.  181;  Fonyihe  ▼. 
Kreuter,  100  Ind.  27.  In  Osbom  v.  Sutton,  108  Ind.  448,  it 
was  held  that  an  objection  to  the  competency  of  an  assess* 
ment  committee  must  be  made  at  the  time  the  committee  it 
appointed,  or  within  a  reasonable  time  thereafter. 

In  Bradley  v.  City  of  Frankfort,  99'lnd.  417,  a  commissioner 
to  assess  damages  to  property  affected  by  the  opening  of  a 
street  was  related  to  one  who  was  financially  interested  in 
having  it  opened.  It  was  held  that  one  served  with  notice 
of  the  meeting  of  the  commissioners  before  the  assessment 
against  his  property,  and  of  the  incompetency  of  the  commis- 
sioner, must  then  and  there  make  the  objeotiony  or  it  will  be 
deemed  waived. 

The  general  rule  to  be  deduced  from  these  and  similar 
cases  is  that  where  the  board  of  county  commissioners  has 
jurisdiction  of  the  subject  matter,  and  has  acquired  ^  juris- 
diction of  the  person  by  giving  the  required  notice,  and  an 
opportunity  by  appeal  is  given  of  having  a  trial  by  an  impar- 
tial tribunal,  the  proceedings  are  not  subject  to  a  collateral 
attack  by  injunction  or  otherwise. 

This  being  a  joint  action  by  several  landowners,  the  com- 
plaint is  not  aided  by  section  5102.  In  Stoddard  v.  Johneon^ 
75  Ind.  20,  it  was  held  that  was  only  applicable  to  suits 
brought  by  single  individuals,  or  by  individuals  having  a 
single  interest,  where  a  judgment  could  be  rendered  **  with- 
out affecting  the  rights  or  liabilities  of  other  parties  in 
interest.*' 

We  are  satisfied  that  the  court  erred  In  overruling  the 
demurrer  to  the  complaint 

A  demurrer  was  sustained  to  an  answer  which  set  forth  the 
snpsequent  proceedings  taken  by  the  board  in  relation  to  this 
improvement  What  we  have  said  in  discussing  the  ruling 
of  the  court  on  the  demurrer  to  the  complaint  renders  it  un- 
necessary to  set  out  the  answer.  The  same  principles  of  law 
require  ns  to  hold  that  the  court  erred  in  sustaining  tht 
demurrer  to  the  answer. 

Judgment  reversed* 
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HioHWAT8.~RoAD  CoHMiasioimM,  nr  ADJUDzoAma  Upov  teb  Kbom- 
nrr  oi  ▲  Road,  and  in  locating  and  making  asseasmenti  for  th*  auBt^  aol 
Indioiallyt  LongfeUow  t.  QMimbp,  29  Mo.  196;  48  Am.  Deo.  62S. 

JVDOMBNTS  BT  ▲  DlSQaALIllXD  JODQB  AbI  YOTDl  Bxtondod  DOtO  feo  JfoMf 

▼•  JtUkM,  84  Am.  De&  126-130;  noto  to  Sigoumeg  r.  SiNq^^  S2  Am.  Doo. 
851;  Barton  ▼.  Howard,  79  Mich.  642;  19  Am.  St  Rep.  198»  and  note;  OU- 
eago  eic  Ry,  Co,  r,  8ummef%  113  Ind.  10;  8  Am.  St.  Rep.  616^  and  note; 
Newec/tM  ▼.  Ugh^  58  Tex.  141;  44  Am.  Rep.  604. 

A  DnQUALifiBD  JuDoi  Mat  Pxbvorm  Mxrblt  MnnsnuAL  Aobm  Boo 
oztendodnoto  to  Mou»  t.  •/Mmh,  84  Am.  Doo.  131« 


SpAULDINQ  V.    SPAULDINCk 

[188  iNDIAMAf  122.] 

DiroBoa— ALDfoifT— Lbwd  Lm  as  Bab  to. — ^A  wifo  who  loadi  a  lewd 
life,  yielding  her  person  to  the  embracee  of  different  men,  hae  no  blaim 
upon  her  husband  for  support  and  maintenance  or  alimony  when  drroroe 
is  granted  to  the  husband  on  account  of  her  misconduct.  A  court  < 
its  discretion  in  granting  the  wife  alimony  in  such  a 


JC.  J2.  Wilson  and  J.  J.  Todd^  for  the  appellant 
A.  L.  Sharpe  and  F.  L.  Burgan^  for  the  appellee. 

^**  Elliott,  J.  The  appellant  petitioned  for  a  divoroe 
from  the  appellee,  charging  her  with  adultery,  and  the  coart 
found  that  the  charge  was  true.  A  decree  of  divorce  was 
granted  the  appellant,  and  an  allowance  of  nine  hundred  dol- 
lars, as  alimony,  was  made  in  favor  of  the  appellee.  The 
question  as  to  the  correctness  of  the  part  of  the  decree  award* 
ing  alimony  is  well  made,  and  properly  saved,  and  it  is  the 
important  question  in  the  case. 

The  evidence  shows  that  the  appellee  was  guilty  of  many 
adulterous  acts,  with  many  men.  Her  conduct  was  that  of 
a  woman  who  had  surrendered  her  person  to  promiscuous 
intercourse  with  men,  and  who  yielded  to  her  passion  without 
restraint,  and  in  ntter  disregard  of  her  duty  to  her  husband. 
This  is  not  the  case  of  a  single  act  of  adultery,  nor  the  case 
of  continued  acts  with  one  man,  but  it  is  the  case  of  a  woman 
indulging  in  repeated  and  flagrant  violations  of  her  wifely 
TOWS  and  duties;  nor  was  there  any  misconduct  on  the  part 
of  the  husband  ^**  which  excused  the  wife's  life  of  shame; 
on  the  contrary,  he  seems  to  have  borne  with  her  with  un* 
usual  patience,  and  to  have  treated  her  with  kindness.  The 
evidence  also  shows  desertion,  and  that  the  appellee  left  the 
appellant  to  live  with  a  paramour.    The  appellant  has  prop* 
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•rty  of  the  probabk  Ttlm  of  fifteen  thoasaiid  doDare,  but  lie 
la  in  debt  to  a  oondderable  aom,  and-bia  proper tj  ia  encQin> 
bered. 

In  our  judgment,  the  trial  eonrt  abased  its  dieoretion  in 
allowing  the  appellee  alimony.  We  are  satisfied  that  a  wifc 
who  lives  a  life  of  shame,  yielding  her  person  to  the  embraoes 
of  different  men,  has  no  claim  npon  the  husband  she  has  di»> 
graced  to  support  or  maintenance.  Her  course  of  life  forfeits 
all  claim  to  the  rights  of  a  wife.  We  do  not  regard  the  de- 
cision in  the  case  of  Cox  ▼•  CaZj  25  Ind.  803,  as  opposed  to 
the  conclusion  we  have  stated.  A  woman  who  lives  a  lewd 
life  occupies  a  very  different  position  from  one  who  retains 
her  chastity,  but  treats  her  husband  with  cruelty.  We  agree 
to  the  doctrine  o{,Hedriek  v.  Hedrick^  28  Ind.  291,  that  the 
allowance  of  alimony  **is  not  yet  controlled  by  definite  rules, 
and  the  determination  of  each  case  must,  therefore,  depend 
npon  its  own  circumstances  and  an  enlightened  sense  of 
justice  and  public  policy.''  We  cannot  agree,  however,  that 
the  doctrine  lends  support  to  the  appellee's  cause.  It  would 
be  against  public  policy,  and  contrary  to  justice,  to  compel  a 
husband  to  contribute  to  the  support  of  a  wife  who  had  de- 
serted him  for  another,  and  who  had  brought  shame  upon 
him  by  lascivious  conduct  so  gross  as  to  bring  her  down 
among  courtesans.  The  doctrine  of  the  case  of  Stock  v.  Stocky 
11  Phil.  824,  applies  here  with  controlling  force.  In  speak- 
ing of  a  defendant,  who  occupied  much  the  same  position  as 
that  occupied  by  the  defendant  in  this  case,  the  court  said; 
**  By  such  a  course  she  throws  off  alike  her  allegiance  to  her 
husband  and  to  the  law,  and  forfeits  the  right  to  demand 
support  from  the  former,  or  assistance  ^*^  from  the  latter  to 
compel  him  to  render  it.  This  is  a  conclusion  supported 
alike  by  law,  good  morals,  and  public  policy.'*  Our  statute 
sanctions  this  general  doctrine,  for  it  denies  to  an  adulterous 
wife  any  share  of  her  deceased  husband's  estate.  Our  own 
court  has  recognized  the  doctrine,  as  the  decision  in  Conner 
V.  Conner^  29  Ind.  48,  attests.  In  that  case  it  was  said: 
*'The  question,  then,  is  almost  purely  whether  a  wife's  thrice 
repeated  and  promiscuous  adultery — the  gravest  of  all  pos- 
sible crimes  against  the  institution  of  marriage,  and  against 
the  husband's  honor  and  happiness,  and  against  society^- 
shall  receive  from  our  courts  the  same  tender  pecuniary 
consideration  which  the  laws  of  the  state  bestow  upon  honest 
and  virtuous  widowhood.    To  state  the  question  ought  to  be 
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onongh."  Other  courts  have  asserted  similiar  conclusions: 
Osgood  Y.  Osgood,  2  Paige,  621;  WhiUeU  y.  WhitsM,  8  B.  Mon. 
60;  fray  ▼.  Bray,  6  N.  J.  Eq.  27;  Goldsmith  y.  OoldsmUh,  6 
Mich.  285;  Latham  y.  Latham,  80  Gratt  807;  Harris  v. 
Harris,  81  Gratt.  18;  SptUer  Y.^SpiUer,  108  111.  120.  In  the 
ease  last  named  the  court,  in  speaking  of  a  statutory  provision 
similar  to  ours,  said:  *^  On  the  other  hand,  because  alimony 
may,  under  special  circumstances,  be  decreed  to  the  wife, 
where  the  divorce  has  been  granted  to  the  husband  for  her 
misconduct,  it  does  not  follow  that  such  an  order  would  be 
warranted  where  the  conduct  of  the  wife,  as  in  the  present 
case,  has  been  grossly  improper."  It  was  also  said:  '*It  was 
manifestly  not  the  intention  of  the  legislature,  in  adopting 
the  provisions  of  the  statute  above  cited,  V>  abrogate  the  gen- 
eral principles  or  policy  of  the  law  relating  to  the  subject  of 
alimony;  but  rather  to  clothe  the  courts  with  power  to  miti* 
gate  occasional  hardships  that  would  otherwise  occur  on 
account  of  the  inflexible  rule  that  the  wife  is  not  entitled  to 
alimony  where  the  divorce  is  granted  to  the  husband  on 
account  of  her  misconduct." 

Under  the  rule  declared  in  Cox  v.  Cox,  25  Ind.  803,  and 
Hedrick  ^*^  v.  Hedrick,  28  Ind.  291,  we  feel  bound  to  ad- 
judge that  there  was  no  such  abuse  of  discretion  in  allowing 
counsel's  fees,  or  in  taxing  costs  against  the  appellant  as  will 
justify  our  interference. 

Judgment  reversed,  with  instructions  to  sustain  the  appel* 
lant's  motion  to  modify  so  much  of  the  decree  as  awards 
alimony,  and  to  vacate  and  annul  that  allowance;  as  to  all 
other  matters,  the  decree  is  affirmed* 


Marriaos  ahd  Divobos— ALiMoirr— Bad  Ooin>uor  ot  Wm  as  Amot- 
uro  Allowamob  of.— See  the  extended  note  to  MMvin  ▼.  lielktin,  60  Am, 
Deo.  671,  672.  After  a  divoroe  hM  been  granted  and  alimony  aUowed,  the 
tnlMeqnent  immoral  oondnot  of  either  party  ia  not  a  gronnd  for  an  inoreaae 
or  deoreaee  of  raoh  aUowaaoet  Ook  v.  (Me,  142  Hi  1S|  84  Am.  St.  Beji.  61 
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HuTOHiNSOM  V.  First  National  Bank  of  Mick- 

iGAN  City. 

(UllniUJU*  27L] 

AmoincBsrr  ot  MoBioAaxD  Peimibb  lom  Bmnm  ot  CftiDnoi 
OLOsuRB  OF  MoBTOAOX— Rioim  OF  AflsiOKBB.— If  mortgaged 
are  anigned  by  the  mortgagor  in  tnut  for  the  boneflt  of  creditoi%  tbo 
aaiignoe  is  a  neoeiMry  party  defendant  in  a  tnit  to  foreelooa  tbo  BMCi- 
gago,  beoaoM  the  legal  title  to  the  property  ia  in  bin,  and  it  ia  hia  dmtj 
on  behalf  of  creditors  to  protect  their  righta  in  the  foredoanre  snitb  If 
he  represeuts  any  creditor,  who^  if  the  assignment  had  not  been  mads^ 
would  have  had  a  standing  in  court  to  qnestion  the  Talidity  of  the  mort- 
gage, the  assignee  may,  aa  the  repreeentatiTe  of  that  erediter^  aaaail 
each  conveyance. 

Amigkhbut  of  MoBTQAOi  FOR  BBNEFTr  OF  Crxditobs— FoRiCLoavRa  Of 
MoRTOAGB — DuTT  OF  Absiokkr. — If  the  creditors  of  r  mortgagor,  who 
has  assigned  the  mortgage  in  trust  for  the  beoeilt  of  hia  svsditor^  ara 
not  in  a  position  to  snooessfnlly  assail  its  Talidity  on  foreclcanrs^  Hk  ia 
not  the  doty  of  the  assignee  to  assail  itb 

Urrroorord  M0RTOAGR8— ErFROT  OF  OR  CRRDrroRflL— When  bj  atatsto 
unrecorded  mortgages  are  to  be  deemed,  aa  an  inference  of  law,  fraad* 
nlent  and  Toid  aa  to  "subsequent  purchaaers,  leaaees,  or  mortgagees," 
the  terms  of  the  statute  will  not  be  extended  so  as  to  include  and  pro- 
tect the  general  creditors  of  the  mortgagor. 

Urrroordrd  Mortgaois — EFFKcr  OF  on  CRRDrroRs  of  Mortoaoor.— Ir 
the  absence  of  express  fraud,  the  mere  failure  of  a  mortgagee  to  record 
hia  mortgage  within  the  time  fixed  by  atatnte  does  not  aa  agaioat  the 
creditors  of  the  mortgagor,  either  prior  or  subsequent,  rendor  it  inTalid, 

Fraud — Whrr  Most  Bb  Found  as  Fact. -•  If  by  statute  the  qneatioa  of 
fraod  ia  made  one  of  fact,  and  fraud  is  eaaential  to  the  canae  of  aotioo^ 
it  most  be  found  aa  a  fact,  and  not  left  to  be  inferred  aa  matter  of  law. 

FRAUDITLRIfT  CORTBTAMOBB— FrAUD  MusT  BR  AlLRGRD  AHD  FoUHD.— NoI 

only  mnat  fraud  be  found  aa  an  ultimate  fact,  in  order  to  aTotd  a  coiw 
▼eyence  aa  being  fraudulently  executed  to  hinder  and  delay  ereditor% 
when  the  statute  makes  fraud  a  question  of  fact,  but  the  complaint  Ir 
such  action  muat  alao  expressly  allege  that  the  instrument  was  exeouted 
with  a  fraudulent  intent. 

FRAUDULRirr  COITTKTAIICBS— FrAUDVLRMT  IlTTRRT   MUBT   BH  AlLBOBD.^ 

In  an  action  brought  by,  or  for  the  benefit  of,  subsequent  creditors,  the 
complaint  must  aver  that  the  instrument  to  be  OToided  was  execnted 
with  intent  to  defraud  subsequent  as  well  aa  existing  oreditors. 

lloRTOAOBS.— Mbrr  Failurr  TO  Rrcord  r  mortgage  within  the  time  fixed 
by  statute,  whether  such  failure  ia  in  pursuance  of  a  prerious  contract^ 
or  by  mere  neglect^  ia  not  sufficient  of  itself  to  enable  the  mortgagor's 
creditors  to  avoid  such  instrument.  In  such  cases  the  known  insolvency 
of  the  mortgagor,  active  misrepreeentation  of  his  financial  condition,  or 
other  incUda  of  fraud,  must  enter  into  the  transaction  in  order  to  render 
H  Toid  as  to  creditors. 

MoRTGAORS— Bffbct  OF  Failurb  TO  Rbcord  Uton  Crbditorb.— Withhold- 
ing a  mortgage  from  record  in  order  to  maintain  the  credit  of  the  mort- 
gagor ia  not  of  itaelf  sufficient  to  Justify  a  court  in  holdings  aa  mntHr 
of  law,  that  such  mortgage  ia  fraudulent  and  void  aa  to  crediton  of  the 
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mortgagor,  either  existing  or  fnbeeqnent^  but  it  if  »  badge  of  fruid  to 
bo  ooneiderod  with  all  tho  (aoti  and  eireamstaiioei  ■nrroiiiidiiig  ilia 
traiuactioiit  in  determining  whether  or  not  there  waa»  in  (aot^  a  frandn* 
lent  intent  in  lo  withholding  the  mortgage  from  reoord. 
Rbokivbb^Whxii  Should  Nov  Bx  Afpozkth>  in  Action  to  Forxolosb 
MoBTOAOS. — When,  in  an  aetion  to  foreclose  a  mortgage  against  a  morl* 
gagor  and  his  assignee,  the  mortgagee  asks  that  a  reoeiTer  be  appointed 
without  notioe,  for  the  reason,  as  he  alleges,  that  his  secnrity  will  ba 
impaired  beoanse  snch  assignee  will  not  prevent  a  sale  of  bnildings  and 
machinery  on  the  mortgaged  premises  nnder  a  pretended  chattel  mort* 
gage,  the  application  for  the  appointment  of  the  receiver  should  be  de> 
nied,  when  the  assignee  avers  in  his  answer  that  he  has  refused  to  allow, 
and  has  obtained  an  injunction  against^  such  sale,  and  has  institated  soil 
to  have  the  chattel  mortgage  dedared  void. 

H.  B,  TuthiUy  H.  A.  Schwager^  /•  8.  Duncan^  and  O.  W* 
Smithy  for  the  appellant. 

/•  H.  OfTy  M.  Nye^  and  X  H.  Bradley^  for  the  appellee. 

*^*  Miller,  J.  The  appellee  brought  this  action  against 
the  Hopper  Lumber  and  Manufacturing  Company  and  Wil« 
Ham  B.  Hutchinson,  its  assignee,  to  foreclose  a  mortgage  eze- 
outed  by  the  company  prior  to  its  assignment. 

In  addition  to  the  foreclosure,  the  complaint  charged  that 
there  was  situate  upon  the  mortgaged  premises  certain  build- 
ings and  machinery  used  in  the  business  of  the  company, 
which  one  James  S.  Hopper  had  advertised  for  sale  under  a 
pretended  chattel  mortgage  held  by  the  Sutton  Manufactur- 
ing Company  of  Detroit,  Michigan;  that  the  *^^  assignee  of 
the  Hopper  Lumber  and  Manufacturing  Company  permitted 
said  Hopper  to  take  possession  of  the  property,  and  will  allow 
him  to  dispose  of  it;  that  the  mortgaged  property,  including 
the  machinery,  is  of  less  value,  by  six  thousand  dollars,  than 
the  amount  due  the  plaintiff;  that  unless  a  receiver  is  ap- 
pointed without  notice,  the  mortgaged  machinery,  or  part  of 
it,  will  be  removed,  and  the  plaintiff's  security  will  be  uaate* 
rially  impaired. 

In  accordance  with  this  prayer,  a  receiver  was  appointed. 

No  question  is  made  as  to  the  regularity  of  the  prooeedings 
in  making  the  appointment  of  the  receiver. 

This  suit  was  commenced,  and  the  receiver  appointed,  on 
the  eleventh  day  of  August,  1891,  in  vacation. 

On  the  tenth  day  of  September  an  answer,  in  two  para* 
graphs,  was  filed,  which  are  as  follows: 

"Paragraph  1.  The  defendant,  William  B.  Hutchinson, 
assignee  of  the  Hopper  Lumber  and  Manufacturing  Com- 
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paoy,  for  a  partial  answer  to  00  much  of  tho  complaint  herein 
as  prajB  for  the  forecloeure  of  the  mortgage  in  the  complaint 
mentioned  and  deecribed,  says  that  he  admits  that  on  the 
sixth  day  of  January,  1891,  tiie  defendant,  the  Hopper  Lum- 
ber and  Mannfacturing  Company,  ezecnted  to  the  plaintiff 
the  several  notes  and  the  mortgage  in  the  complaint  men- 
tioned and  described,  and  therewith  exhibited.    But  he  says 
that  the  plaintiff  is  not  entitle  to  the  decree  of  this  court  for 
the  foreclosure  of  said  mortgage,  and  ordering  the  sale  of  said 
real  estate  to  pay  the  notes  aforesaid,  for  the  reasons  follow- 
ing, that  is  to  say:  That  said  notes  were  executed  to  secure  a 
pre-existing  indebtedness;  that  at  the  time  of  the  execution 
of  said  notes  and  mortgage,  the  defendant,  the  Hopper  Lum. 
ber  and  Manufacturing  Company,  was  engaged,  and  expected 
to  continue,  in  the  business  of  buying  and  selling  lumber  and 
the  manufacture  and  sale  of  certain  refrigerators,  and  the 
manQ&cture  and  sale  of  certain  furniture  specialties,  and 
that  said  *'*  corporation  was  then  in  good  credit;  that  said 
corporation  was  then  indebted  in  large  amounts  to  persons 
other  than  the  plaintiff  herein,  to  wit,  in  the  sum  of  more 
than  seventy-five  thousand  dollars,  which  indebtedness  would 
matare  at  various  dates  within  ninety  days  next  succeeding 
the  sixth  day  of  January,  1891,  which  indebtedness  said  Hop- 
per Lumber  and  Manufacturing  Company  expected  and  in- 
tended to  continue  by  renewals  and  extensions  thereof  by  its 
creditors;  and  such  renewals  and  extensions  were  necessary 
in  order  for  it  to  continue  in  business;  that  said  Hopper  Lum- 
W  and  Manufacturing  Company,  at  said  date,  also  expected 
and  intended  to  purchase  very  large  amounts  of  lumber  and 
other  material  necessary  for  its  use  in  the  prosecution  of  its 
8&id  business;  all  of  which  facts  were  at  the  time  fully  known 
to  the  plaintiff  herein;  that  at  said  time  it  was  also  well  known, 
both  to  the  plaintiff  and  said  lumber  manufacturing  company, 
tiiatif  said  Hopper  Lumber  Manufacturing  Company  should 
execute  to  the  plaintiff  the  mortgage  in  the  complaint  men- 
tioned and  described,  the  credit  of  said  Hopper  Lumber  and 
Manufacturing  Company  would  be  utterly  destroyed,  and  it 
^ould  be  wholly  unable  either  to  procure  renewals,  or  exten- 
noQ,of  its  then  existing  indebtedness,  or  to  purchase  lumber, 
V  other  material,  needed  by  it  in  the  prosecution  of  said  busi- 
I^M  upon  credit;  that  said  corporation  defendant,  being  so 
indebted  to  the  plaintiff,  the  latter  demanded  from  it  the  ex- 
ecuUoQ  of  the  mortgage  in  the  complaint  mentioned  and  de« 
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■oribed,  and  therewith  exhibited,  to  aeeure  said  indebtedoea; 
that  apon  such  demand  being  00  made,  the  defendant  eoipo- 
ration  called  the  attention  of  the  plaintiff  to  the  foregoing  beta, 
and  to  its  intention  to  renew  its  then  existing  indebtedneii, 
and  to  parchase  lumber  and  other  material  upon  credit,  and 
that  it  was  necessary  for  it  to  be  able  so  to  do,  and  said  de- 
fendant corporation  wholly  refused  to  execute  said  mortgage 
to  the  plaintiff  except  upon  the  condition  that  the  fact  of  the 
execution  *^*  of  such  mortgage  and  its  existence  should  be 
concealed  from  the  public,  and  that  the  same  should  not  be 
recorded,  to  the  end  that  it  might  continue  in  good  credit, 
and  be  enabled  thereby  to  renew  said  indebtedness,  and  to 
make  such  purchases  upon  credit;  that  said  plaintiff,  with  a 
full  knowledge  of  all  of  the  foregoing  facts,  and  that  knowl- 
edge of  the  execution  of  said  mortgage  would  destroy  the 
credit  of  said  defendant  corporation,  and  render  it  impossible 
to  renew  such  debts  and  make  such  purchases;  and  well 
knowing  that  certain  agencies,  well  known  in  the  mercantile 
and  business  world  as  mercantile  agencies,  exist,  whose  ban- 
ness  it  is  to  keep  constant  watch  over  the  credit  of  all  pereons 
engaged  in  business,  and  particularly  to  keep  close  watch  OTer 
the  records  of  mortgages,  and  at  once,  if  on  the  reoord  of  mort- 
gages, to  publish  such  fact  to  all  persons  engaged  in  business; 
and  well  knowing  that  if  such  mortgage  should  be  put  upon 
record  the  fact  would  be  published  to  the  persons  to  whom 
said  defendant  corporation  was  indebted,  and  from  whom  it 
expected  to  purchase  such  lumber  and  other  material;  and 
well  knowing  that  thereby  said  defendant  corporation  wooM 
be  precluded  from  renewing  said  indebtedness  then  existing, 
as  well,  also,  as  from  making  such  purchases  of  lumber  and 
other  material  upon  credit;  and  well  knowing  that  if  the  ex- 
istence of  such  mortgage,  and  the  fact  of  its  execution,  were 
concealed,  and  it  withheld  from  record,  said  corporation  would 
be  able  to  make  such  renewals,  and  such  purchases,  and 
would  in  point  of  fact  do  so;  and  calculating  and  intending 
to  enable  it  to  do  so,  and  to  maintain  its  credit,  said  plaintiff 
did  agree  with  said  corporation  defendant  that  it  would  eon* 
oeal  the  fact  of  the  execution  of  said  mortgage  and  its  exist- 
ence, and  would  withhold  the  same  from  record ;  and  thereupoOf 
upon  said  agreement  and  condition,  said  defendant  corporap 
tion  did  execute  said  mortgage  in  the  complaint  mentioned 
and  described,  and  therewith  exhibited;  and  said  plaintiff 
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did,  in  accordance  ^^  with  its  said  agreement,  withhold  said 
mortgage  from  record,  and  did  conceal  its  existence. 

'^And  said  defendant  farther  says  that  said  defendant  there- 
after, proceeding  according  to  its  said  intentions  as  hereinbe* 
fore  set  ont,  and  as  it  was  intended  by  the  plaintiff  that  it 
should,  did  proceed  to  renew  its  then  existing  indebtedness, 
the  creditors  holding  the  same  consenting  to  do  so  in  igno- 
rance of  the  existence  of  said  mortgage,  when  they  would  not 
have  done  so  had  they  known  of  its  existence;  of  which  debts 
BO  renewed  there  now  exists  unpaid  the  sum  of  more  than 
twenty-five  thousand  dollars,  and  more  than  the  full  value  of 
said  mortgaged  property;  and  said  corporation  defendant  fur- 
ther  proceeded  according  to  its  said  intention,  and  as  was 
intended  by  plaintiff  it  should,  to  purchase  large  amounts  of 
lumber  and  other  material  needed  by  it  on  credit,  the  sellers 
thereof  relying  upon  the  credit  had  by  said  defendant,  and 
ignorant  of  the  existence  of  said  mortgage,  when  they  would 
not  have  sold  said  lumber  and  other  material  to  said  defend- 
ant corporation  had  they  known  of  the  existence  of  said  mort- 
gage; that  of  said  indebtedness  for  such  lumber  and  material 
BO  purchased  there  now  remains  unpaid  the  sum  of  twenty- 
five  thousand  dollars. 

**And  the  defendant  further  shows  that  thereafter,  to  wit, 
on  the  twenty-fifth  day  of  July,  1891,  said  defendant,  being 
insolvent  and  unable  to  pay  its  debts,  and  owing  the  various 
Bums  above  set  forth,  did,  under  the  provisions  of  the  statute 
of  the  state  of  Indiana  in  such  cases  made  and  provided, 
execute  to  this  defendapt  its  indenture  of  assignment  of  all 
of  its  property  for  the  benefit  of  all  of  its  bona  fide  creditors, 
which  indenture  of  assignment  was  duly  recorded  in  the 
recorder's  office  of  Laporte  county,  on  the  said  twenty-fifth 
day  of  July,  and  delivered  all  of  said  property,  including  that 
b  the  said  mortgage  mentioned  and  described,  to  this  defend- 
ant, and  that  this  defendant  accepted  said  trust,  and  within 
fifteen  days  thereafter  filed  with  the  *^^  clerk  of  the  circuit 
court  of  Laporte  county  his  affidavit  that  said  property  had 
actually  been  delivered  to  him  for  the  purposes  declared  in 
said  indenture,  and  as  to  the  probable  value  thereof,  and  did 
execute  and  file  with  said  clerk  his  written  undertaking  in 
double  the  amount  of  the  value  of  said  property,  with  surety 
to  the  acceptance  and  approval  of  said  clerk,  conditioned  that 
he  would  faithfully  execute  the  duties  of  his  trust,  and  did 
also  file  with  said  clerk  an  oath,  duly  subscribed  by  him,  thai 
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h0  woald  faithfully  exeeate  the  dntiet  of  bis  tmsti  and  iber^ 
upon  ha  entered  upon  the  execaiion  of  aaid  datiaii  and  thanes 
forward,  hitherto,  until  now,  he  had  been,  and  yet  oootmoei 
in  the  execution  thereof;  and  that  thereafter,  on  the  S7th  of 
July,  1891,  the  plaintiff  caused  aaid  mortgage  to  be  recorded 
in  the  recorder's  office  of  Laporte  county;  that  the  total  falue 
of  the  aasettf  of  said  Hopper  Lumber  and  Manufacturing  Com- 
pany included  in  said  indenture  of  said  aasignment,  and  bo 
coming  into  his  possession,  will  not  exceed  the  sum  of  nxty 
thousand  dollars;  that  the  bona  fide  indebtedneaa  of  said  co^ 
poration  will  exceed  the  sum  of  one  hundred  and  five  thoo* 
sand  dollars;  that  by  the  means  aforesaid,  and  in  the  maooer 
aforesaid,  the  plaintiff  gave,  and  intended  to  give,  the  said 
Hopper  Lumber  and  Manufacturing  Company  a  credit  to 
which  it  was  not  entitled,  and  to  which  plaintiff  well  knew 
it  was  not  entitled;  and  the  plaintiff  well  knew  and  intended 
that  its  conduct  would  result  as  it  did  result,  in  the  then  ex- 
isting creditors  making  such  renewals,  and  in  many  persoof 
selling  said  Hopper  Lumber  and  Manufacturing  Company 
goods  upon  credit. 

*'  Wherefore,  this  defendant  says  that  the  plaintiff  cannot 
now  take  advantage  of  its  own  wrongful  conducti  and  claim 
that  it  has  any  priority  over  the  other  creditors  of  said  de- 
fendant corporation,  who  by  such  conduct  it  has  induced  to 
renew  such  indebtedness,  and  to  make  such  salea  to  said  de- 
fendant corporation.  He,  therefore,  prays  the  ^'^  judgment 
of  this  court  that  the  plaintiff  is  not  entitled  to  a  foreclosuif 
of  said  mortgage. 

**  Paragraph  2.  And  for  a  partial  answer  to  so  mnch  of 
said  complaint  as  asked  for  the  appointment  of  a  reoeirer 
herein,  the  defendant,  William  B.  Hutchinson,  assignee  of 
the  Hopper  Lumber  and  Manufacturing  Company,  says  tbat 
he  admits  the  execution  of  the  mortgage  to  the  plaintiff,  set 
out  and  exhibited  with  the  complaint;  and  that  James  & 
Hopper/president  of  said  Hopper  Lumber  and  Manu&ctnring 
Company,  pretended  to  execute  what  purported  to  be  acbatte/ 
mortgage  to  the  Sutton  Manufacturing  Company,  upon  • 
large  amount  of  personal  property  belonging  to  aaid  defend- 
ant corporation,  including  the  machinery  in  aiud  complaint 
mentioned  and  described;  and  that  said  Sutton  Manu&otll^ 
ing  Company  gave  notice  that  it  intended  to  sell  said  personal 
property  under  said  pretended  chattel  mortgage;  but  be  da* 
nies  that  he  has  ever  permitted  or  intended  to  pemdt 
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BniUm  Manufacturing  Company,  or  anj  person  acting  in  Us 
behalf,  to  take  posseBsion  of  any  of  the  property  claimed  bj 
the  plaintiff  under  its  mortgage,  or  that  he  ever  intended  to 
permit  said  Sutton  Manufacturing  Company,  or  any  person 
acting  in  its  behalf,  to  sell  or  dispose  of  said  property;  but, 
on  the  contrary,  he  avers  the  fact  to  be,  that  before  the  appli« 
cation  of  the  plaintiff  for  the  appointment  of  the  receiver 
herein,  he  had  refused  to  permit  said  Sutton  Manufacturing 
Company  to  take  possession  of  any  portion  of  the  property 
under  said  chattel  mortgage,  which  fact  would  have  been 
made  known  to  the  plaintiff  upon  inquiry. 

*^And  this  defendant  further  shows  that  as  such  assignee 
he  has  filed  his  certain  suit  in  equity  in  the  United  States 
circuit  court  for  the  district  of  Indiana  aj^ainst  said  Sutton 
Manufacturing  Company  to  have  said  pretended  chattel 
mortgage  decreed  null  and  void,  and  has  procured  from  said 
court  a  restraining  order  enjoining  and  restraining  said  Sut- 
ton Manufacturing  Company  from  proceeding  *^*  with  said 
proposed  sale;  that,  at  all  times  since  his  acceptance  of  said 
trust,  he  has  retained  possession  and  control  of  all  the  prop- 
erty of  every  nature  and  description  which  has  come  into  his 
hands  as  such  trustee  under  such  assignment,  and  he  intends 
to  continue  to  retain  the  possession  thereof,  and  the  same  to 
dispose  of  and  administer  for  the  benefit  of  all  of  the  bona  fide 
creditors  of  said  Hopper  Lumber  and  Manufacturing  Com- 
pany according  to  their  several  and  respective  rights  therein» 
as  they  may  be  decreed  and  determined  by  the  proper  courts 
having  jurisdiction  thereof,  and  at  all  times  subject  to  the 
direction  of  this  honorable  court  in  the  premises. 

**  Wherefore,  he  says  that  there  was  no  just  ground  for  the 
application  to  this  court  for  the  appointment  of  a  receiver 
herein;  and  such  receiver  having  been  appointed  without 
notice  to  him,  or  opportunity  afforded  to  him  to  make  any 
showing  why  such  receiver  should  not  be  appointed,  said  re- 
ceiver ought  now  to  be  discharged,  and  all  costs  made  upon 
said  application,  and  growing  out  of  said  appointment,  ought 
to  be  taxed  against  the  plaintiff,  and  he  prays  the  judgment 
of  this  court  accordingly.^ 

A  demurrer  was  filed  to  each  ci  these  paragraphs  of  answer, 
and  was  sustained  by  the  court.  To  these  rulings  the  appel- 
lant at  the  time  excepted,  and  elected  to  abide  by  his  answers, 
and  thereui)on  judgment  was  rendered  in  favor  of  appellee 
against  the  Hopper  Lumber  and  Manufacturing  Company  for 
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ih«  ftill  amount  of  the  mortgage  indebtednoBs,  and  ihan 
a  decree  of  forecloeare  and  order  of  sale  of  the  mortgaged 
realty  for  the  payment  of  the  judgment 

The  only  errors  assigned  in  this  conrt  are,  that  the  court 
below  erred  in  each  of  its  rulings  in  sustaining  demurrers  to 
the  answers. 

So  that  the  only  question  to  be  considered  by  this  court  ia 
as  to  the  sufficiency  of  each  of  the  partial  answers,  for  *^  the 
purposes  and  to  the  extent  to  which  they  were  reepectively 
pleaded. 

The  mortgaged  premises  having  been  conveyed  by  the 
mortgagor  to  the  appellant  Hutchinson,  in  trust  for  the  bene- 
fit of  its  creditors,  he  was  a  necessary  party  defendant  in  the 
suit  to  foreclose  the  mortgage.  The  legal  title  to  the  mort- 
gaged premises  rested  in  him,  and  it  became  his  duty,  on  be- 
half of  the  creditors,  to  protect  their  rights  in  the  foreclosure 
suit.  He  was  made  a  defendant  in  the  action  in  order  that 
he  might  defend.  An  assignee  may  not  only  defend  actious 
to  foreclose  mortgages  which  he  deems  fraudulent,  but,  ordi* 
narily,  is  the  only  one  who  can  institute  actions  to  set  aside 
mortgages  or  conveyances  executed  by  the  assignor,  prior  to 
the  assignment,  for  fraud:  Voorhee$  v.  Carpenter^  127  Ind.  300; 
Cooper  V.  Perdue,  114  Ind.  207;  SeibeH  v.  Milligan,  llO  Ind 
106;  Wright  v.  Mack^  95  Ind.  832;  Lockwood  v.  Sleni%  26  Ind* 
124;  Barker  v.  Barker^a  Aeeignee,  2  Wood.  87;  In  re  Leland^ 
10  Blatchf.  503;  HUdebum  v.  Brown,  17  B.  Mon.  (Ky.)  779. 

The  fact  that  the  rights  of  the  creditors,  among  themselves, 
to  the  property  or  fund  sought  to  be  protected  or  recovered 
are  not  the  same,  is  not  a  matter  that  concerns  the  adverse 
party.  If  the  assignee  represents  any  creditor  who,  if  the 
assignment  had  not  been  made,  would  have  had  a  standing 
in  court  to  question  the  conveyance,  such  assignee  may,  as 
the  representative  of  that  creditor,  assail  such  conveyance. 
The  distribution  of  the  proceeds  recovered  in  such  action  Is  a 
n)atter  between  the  assignee  and  the  creditors  he  represents, 
to  be  determined  by  the  court  having  jurisdiction  of  the  trust 
according  to  the  rules  of  equity. 

It  follows,  that  if  any  of  the  several  classes  of  creditors 
mentioned  in  the  first  paragraph  of  answer  could,  if  the  as- 
signment had  not  been  executed,  have  successfully  defended 
the  action  on  account  of  the  matter  pleaded  in  the  answer, 
then  the  demurrer  should  have  been  overruled,  ^^  although 


April,  1892.]    HuTCHUiBOif  t.  Fibst  Natiokal  Bamk.       645 

sQch  asffigneo  may  represecrt  other  erediton  who  would  lutTt 
been  unable  to  make  sach  defense. 

We  are  satiftfied  that  the  creditors  who  did  not  alter  their 
condition^  after  the  ezecatioo  of  the  mortgage  eoaght  to  be 
forecloeed,  do  not  occupy  each  a  position  as  to  enable  them 
to  raocessfuUy  complain  of  its  execotion,  or  of  the  failure  of 
the  bank  to  record  it  within  the  time  allowed  by  law.  It  re- 
mains to  determine  whether  the  creditors  who  gave  credit 
upon  new  porchases,  or  renewed  obligations,  since  the  execo* 
tion  of  the  mortgage,  occupy  a  more  advantageous  position. 

The  section  of  the  statute  regulating  the  recording  of  deeds 
and  mortgages  of  real  estate  reads  as  follows. 

Section  2931,  Revised  Statutes,  1881:  '*  Every  conveyanoe 
or  mortgage  of  lands,  or  of  any  interest  therein,  and  every 
lease  for  more  than  three  years,  shall  be  recorded  in  the  re- 
corder's office  of  the  county  where  such  lands  shall  be  situated; 
and  every  conyeyance  or  lease,  not  so  recorded  in  forty-five 
days  from  the  execution  thereof^  shall  be  fraudulent  and  void 
as  against  any  subsequent  purchaser,  lessee,  or  mortgagee  in 
good  faith  and  for  a  valuable  consideration":  Kirkpairiek  v. 
CaldwelPa  Admn.,  82  Ind.  299. 

None  of  the  creditors  whose  claims  are  represented  by  the 
assignee  are  either  "  subsequent  purchasers,  lessees  or  mort- 
gagees," and  are,  therefore,  not  within  the  classes  against 
whom  the  instrument  is,  by  statute,  declared  to  be  fraudulent 
and  void:  Runyan  v.  MeCkUanf  24  Ind.  165;  Kirkpatriek  v. 
CMwelPi  Admra.,  82  Ind.  299;  Shirk  v.  Thtmoi,  121  Ind« 
147;  16  Am.  St  Rep.  881;  Mann  v.  StaU,  116  Ind.  888; 
Evam  V.  Penes,  78  Ind.  439. 

We  cannot  extend  the  terms  of  the  statute  so  as  to  include 
general  creditors  in  the  classes  of  persons,  against  whom  un- 
recorded mortgages  are  to  be  deemed,  as  an  inference  of  laW| 
frandulent  and  void,  for  that  would  be  legislation. 

It  may  be,  and  doubtless  is,  the  policy  of  the  law  to  en- 
coorage  ^*  the  prompt  recording  of  instruments  afiecting  the 
title  of  real  estate,  and  to  discourage  their  withholding  from 
record.  The  legislature  has  stated  the  consequences  which 
r^BuIt,  as  a  matter  of  law,  from  the  failure  to  so  record  thenii 
snd  we  can  only  ascertain  and  enforce  its  mandates. 

It  follows,  that  in  the  absence  of  express  fraud,  the  mere 

failure  of  the  appellee  to  record  the  mortgage  in  suit  within 

the  time  fixed  in  the  recording  act  will  not|  as  against  the 
4a.  Bi;  B».  Vob  XXXVI. -as 
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ereditora  of  tlie  mortgagor,  oitlior  prior  or  rabeeqnoiiti 
it  invalicL 

Wo  aro  thon  to  dotermino  whothor  tho  faflore  to  noord  iba 
mortgago  willi  whon  takon  in  oonnoclicm  with  tho  agreeaual 
to  withhold  tho  aamo  from  reoordi  and  tho  othor  facta  staled 
in  tho  anawor,  mako  auoh  a  showing  of  fraud  as  to  oithar  ia- 
Talidato  tho  mortgago  or  poatpono  ita  lion  to  tho  olaima  of 
Bomo  of  the  ereditora  represented  by  the  assignoow 

In  pursuing  this  investigation,  the  fact  must  constantly  be 
kept  in  view,  that,  in  this  state,  it  is  provided  by  statute  that 
in  deeds  and  mortgagee  claimed  to  have  been  executed  in 
fraud  of  creditors,  tho  question  of  fraudulent  intent  shaU  be 
deemed  a  question  of  fact.  In  construing  this  section  of  the 
sUtute  this  courts  in  Cie$ro  Towmhip  v.  Pieken,  122  LuL  260, 
said: 

**  In  this  stete  there  is  no  such  thing  as  conatruotive  fraud; 
by  statute  the  question  of  fraud  is  made  a  question  of  hcL 
Section  4924,  Revised  Statutes,  1881;  J2oss  ▼.  CoUer,  76  Ind. 
690;  L&a9ur§  r.  Cobum,  67  Ind.  274;  Bsntl^y  r.  DunUs,  57 
Ind.  874.*' 

This  may  bo,  when  applied  to  a  state  of  facto  not  pertinent 
to  this  case,  an  overstatement  of  the  law,  but  as  a  general 
statement  it  is  correct  In  Phdf  ▼.  Smi^  116  Ind.  887,  it 
was  said; 

*'  By  our  statute  tho  question  of  fraud  is  made  one  of  lasli 
and  whero  fraud  is  essential  to  the  existence  of  a  *^  cauee 
of  action  it  must  be  found  as  a  fact,  and  not  loft  to  be  infiirred 
as  a  matter  of  law.'* 

To  the  same  effect  we  cite:  Farm&nf  Loan  and  Trmi  Co.  v. 
Canada  $tc  IL  R.  X7o.,  127  Ind.  250;  FUUher  v.  Martin,  126 
Ind.  65;  Cieero  Town$hxp  v.  PieUn^  122  Ind.  260;  Kirhpaimk 
V.  Ruvo$,  121  Ind.  280;  Siekman  v.  Wilhelm,  130  Ind.  48a 

Not  only  must  fraud  be  found  aa  tho  ultimate  fiust,  in  order 
to  avoid«a  conveyance  as  being  fraudulently  executed,  but  the 
complaint  in  such  action  must  expressly  charge  that  the  in- 
strument was  executed  with  a  fraudulent  intent:  FlunheU  v. 
Plunkett,  114  Ind.  484;  BeniUy  v.  DunhU,  67  Ind.  874. 

The  section  of  our  statute  under  consideration  seems  to 
have  been  copied  from  the  statute  of  New  York.  In  oonstnh 
ing  the  section  from  which  ours  is  copied,  tho  court,  in  SmUh 
V.  Long,  9  Daly,  429  (436),  said: 

**  Under  the  law  of  this  state,  fraud  is  a  mixed  quesUoD  of 
law  and  fact^  and  in  order  to  support  a  finding  of  fraud  ai  s 


Aiudl,  1892.]    HuTomRBON  t.  First  National  Bavk.       M7 

aoDoInsion  of  law,  in  iho  findings  of  a  oonrt  or  referee,  it  is 
well  settled  that  the  existence  of  frand  must  be  found  as  a 
bcL  Whaterer  is  necessaiy  to  be  foond  to  sustain  a  eonclo- 
rion  of  law  must  be  alleged;  consequentlyi  to  raise  an  issue 
of  fraud  under  our  code,  fraud,  as  a  fact,  must  be  alleged." 
In  the  late  case  of  T%relkel  r.  Scott,  89  CaL  861,  the  court  said: 

'*Nor  will  such  fraudulent  intent,  which  is  itself  a  question 
of  fact,  be  inferred  from  the  facts  stated  in  the  complainti 
dtber  for  that  or  any  other  purpose,  for  the  further  reason 
that  a  voluntary  conyeyance  by  an  insolvent  debtor  is  not 
necessarily  fraudulent  and  void  as  to  creditors:  Jamuon  r. 
King,  60  Cal.  186;  McFaddm  v.  MiUhetl,  64  Cal.  628;  BvU  v. 
Bray,  89  CaU  286.  Hence  it  follows  that  the  fraudulent  in* 
tent  is  a  fact  necessary  to  be  alleged  in  the  complaint'' 

This  position  is  sustained  by  many  cases,  from  which  we 
cite  Beardsley  Scythe  Co.  v.  Foster,  86  N.  Y.  661;  National 
Union  Bank  v.  Beed,  27  Abb.  N.  C.  6;  same  case  on  subse- 
quent appeal,  12  N.  Y.  Sup.  920;  Martin  v.  A^,  40  Ma  App. 
664. 

In  an  action  brought  by,  or  for  the  benefit  of^  subsequent 
eieditors,  the  complaint  should  aver  that  the  instrument  to 
be  avoided  was  executed  with  intent  to  defraud  subsequent 
as  well  as  existing  creditors:  Barrow  v.  Barrow,  108  Ind.  846; 
Stumph  V.  Bruner,  89  Ind.  666;  Stevem  v.  Worh^  81  Ind.  446; 
Lgneh  V.  Raleigh,  8  Ind.  278. 

The  paragraph  of  answer  under  consideration  does  not  aver, 
or  charge,  that  the  mortgage  was  either  executed,  or  kept  off 
the  record  after  its  execution,  with  intent  to  defraud  existing 
or  Bubsequent  creditors. 

We  have  examined  the  cases  cited  by  counsel  of  the  appel- 
lants in  their  exhaustive  brief,  but  are  of  the  opinion  that 
they  are  not  in  conflict  with  the  views  we  have  expressed. 

In  Barker  v.  Barkef^s  Astignee,  2  Wood,  87,  the  deed  of  con* 
veyance  was  not  executed  with  intent  to  defraud  creditors, 
but  having  been  kept  from  record  for  many  years,  it  was  held 
invalid  as  against  an  assignee  in  bankruptcy.  The  case  went 
off  on  the  ground  that  an  unregistered  act  of  alienation  was, 
under  the  code  of  Louisiana,  of  no  effect  as  against  bona  fide 
purchasers  or  creditors.  The  fact  that  the  code  of  Louisiana 
includes  creditors,  among  those  as  against  whom  an  unre- 
corded instrument  is  to  be  deemed  fraudulent  and  void,  de- 
stroys the  effect  of  this  case  as  an  authority  in  this  state. 
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where  It  would  only  be  invalid  as  against  sobsequent  por- 
ch asers,  lessees,  or  mortgagees. 

In  re  Leland,  10  Blatchf.  503,  a  chattel  mortgage  was  not 
filed  in  the  couuty  where  the  mortgagor  residedi  as  required 
by  statute,  and  was  held  invalid  under  the  statute  of  New 
York,  which  declared  that  a  mortgage  of  chattels  should^ 
*®^  as  against  creditors,  be  void  unless  filed  in  the  town  in' 
which  the  mortgagor  resides. 

In  Hildebum  v.  Brawny  17  B.  Hon.  779|  an  unrecorded 
mortgage  was  held  invalid,  because  it  had  not  been  acknowl- 
edged, or  legally  proved  and  lodged  for  record,  as  required  by 
a  statute  of  Kentuck/,  in  order  to  be  valid  as  against  pur> 
chasers  or  creditors. 

In  PfUnam  v.  Reynoldi,  44  Mich.  118,  the  court  held  that 
the  statute  made  the  chattel  mortgage  void  against  creditors 
for  failure  to  have  it  recorded.  The  language  of  the  statutoi 
as  set  out  in  the  opinion,  is  that  such  unrecorded  mortgage 
should  be  ''abMutely  void  as  against  the  creditors  of  the 
mortgagor.'' 

The  case  of  HiUiard  v.  Cagle^  46  Miss.  809,  tends  to  support 
the  position  assumed  by  the  appellants.  That  was  a  case 
where  the  keeping  of  a  trust  deed  from  record  was  held,  when 
aided  by  some  evidence  that  the  beneficiaries  actively  pro* 
moted  the  sale  of  goods  to  the  grantor,  after  the  execution  of 
the  deed,  and  before  it  was  recorded,  sufficient  to  avoid  the 
deed  as  against  creditors. 

In  BlennerkcL8$ett  v.  Sherman^  105  U.  S.  100,  the  case  came 
before  the  court  on  the  evidence.  The  court  held  that  keep- 
ing a  mortgage  from  record  in  pursuance  of  an  agreement 
made  at  the  time  of  its  execution,  coupled  with  the  fact  that 
the  mortgagee  knowing  that  the  mortgagor  was  insolventi 
concealed  the  mortgage  and  misrepresented  the  financial 
condition  of  the  mortgagor,  was  sufficient  to  avoid  the 
mortgage. 

In  the  case  of  the  Stoet-Orowertf  Bank  v.  iVinofon,  18  CoL 
245,  the  withholding  of  a  mortgage  from  the  record  for  a  oon- 
siderable  time,  in  pursuance  of  an  agreement  not  to  record 
it,  was  held  to  be  a  badge  of  fraud,  which,  with  some  other 
evidence  of  concealment  and  misrepresentation,  was  sufficient 
to  avoid  the  instrument. 

In  reading  the  foregoing  cases  and  others  cited  by  counsel 
for  appellants,  we  have  been  impressed  with  the  weight  *^ 
and  influence  upon  the  minds  of  the  various  courts  of  the 


April,  1892.]    HuTCHOiflQH  «.  Fibct  Saxumau  Babk.       HB 


withholding  of  inttnimento  from  raeord  in 
menu,  or  understandings  to  that  dreci»  wl 
an  element  of  fraud. 

In  nono  of  the  caaao  dted  by  ooonoel  boo  flio  omoo  fidhno 
to  record  on  initrament  within  tho  timo  Hzod  bj  otoiwlo^ 
whether  ouch  failure  was  in  puronaneo  of  a  proTiono  oontnc^ 
or  by  mere  neglect,  been  held  Bufficient>  of  itoei^  to  avoid  onoh 
instrument.  In  each  of  tho  oooeo  tho  domont  of  tho  known 
insolvency  of  the  mortgagor,  aetivo  nuoiopieoontation  of  hio 
financial  condition,  or  other  indicia  of  fraod  onterod  into  fho 
transaction. 

We  are  satisfied  that  an  arrangemont  far  tho  withholding 
of  a  mortgage  from  record  io  not  of  itoelf  onflkiont  to  jnotify 
a  court  in  holding,  ao  a  matter  of  law,  onch  mortgage  frandn* 
lent  and  Toid  as  to  creditors,  either  existing  or  snboeqnont; 
but  that  it  is  a  badge  of  fraud  to  bo  oonoidered  with  all  tho 
other  facts  and  circumstonces  surrounding  tho  transaction  in 
determining  whether  or  not  there  was,  in  fact»  a  frandnlont 
intent 

In  Fclsam  y.  Clemenee^  111  Mass.  S78,  the  oonrl^  in  diopo^ 
ing  of  this  question,  said: 

^^The  judge  rightly  ruled,  also,  that  the  airangement  or 
understanding  in  regard  to  withholding  tlio  mortgageo  fitMn 
Teoord,  unless  the  mortgagors  should  havo  troubls^  did  not 
render  them  vqid,  but  was  *  a  matter  entitled  to  consideration 
by  the  jury  in  passing  upon  the  question'  of  fraud  at  the 
common  law. 

This  case  was  cited  with  approval  and  Ibllowod  in  Aiworl 
▼.  HopHns,  80  Ohio  St  602  (530). 

In  standard  works,  concealment  and  failure  to  record  in* 
Btmments  are  classified  and  discussed  in  the  chaptors  under 
the  head  of  **  Badges  of  Fraud  "  or  ^  Indicia  or  Badges  of 
Frand '':  Bump  on  Fraudulent  Conveyances,  chapter  4;  Waito 
on  Fraudalent  Conveyances,  eta,  chapter  16. 

The  answer  under  consideration  stotos  no  fiacts  from  ^* 
^hich  an  inference  of  fraud  can  arise,  other  than  the  agree* 
ment  relating  to  the  keeping  of  the  mortgage  from  record. 
It  18  not  alleged  that  the  mortgagor  was  at  the  time  of  the  eze. 
cution  of  the  mortgage  insolvent;  or,  if  an  inference  of  its 
insolvency  arises  from  the  facts  averred,  it  is  not  charged  that 
the  mortgagee  knew  of  such  insolvency. 

We  are  of  the  opinion  that  the  court  did  not  err  in  sustain- 
^K  the  demurrer  to  the  fiist  paragraph  of  answer. 
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TIm  Moood  pangmph  of  Aotwor,  whidh  is  addfenad  to  it 
mnck  of  the  oomplaint  m  asked  for  the  appaintment  of  a  n- 
oeiTeTi  full  J  meets  the  allegations  contained  in  the  eomplsuit 
lelating  to  thai  snbjeot  The  question  is  before  us  on  dut 
appeal,  nothwithstanding  the  appellant  might  have  appeekd 
within  ten  dajs*  from  the  order  making  the  appointmeote 
Rot.  Stats.  1881,  see.  1281;  Buehamam  r.  ArfaUfs  I^fs  ina 
Co^  96  lod.  610  (628). 

The  judgment  of  the  oonrt  sastaining  the  demomr  lo  die 
first  paragraph  of  answer  is  affirmed;  and,  in  sastaining  die 
demurrer  to  the  second  paragraph  of  answer  is  reyereed. 

SvioiiMBirr  roa  nn  B— ■!«  or  Obsdrobs— Amman  am  Pjoerr  ft 
8eit  le  VosaoLotB  MoBi«Aaa«-AB  awigatg  for  lb*  hmaitMt  «f  cnditai 
■ay  avoid  tnoahn  uidMortfiifatof  Om  MrigiMr  wUoli  tto  U*t«i^«  «n^ 
ifton  ooQld  avoidi  MmrUl  w.  RmaUr.  S7  Warn.  tt||  S  Aik  8k  &if^  SS;  wi 


Ynkjroohwn  OowYiTAirow    Bfiaor  ov  UamaooaiifBD  MoavoAoa  o« 
ROBS:  8m  SprktgJUU  HnrnMUmi  AmtL  t.  ROL,  1S7  HI.  S06;  SI  Am.  8t 

iton  who  bocaino  nich  bef oro  tbo  oooTojaooo  wto  ozooafeeds  Brmm  T.  BM^ 
S7  Mtelk  17;  11  Am.  St  B^  SIS. 

FaAUD — Plsaduco. — ^A  oomplaint  in  an  aetion  for  fraad  miuS  ohaift  Ifco 
fraud  in  positivo  taroM:  BarlMomm  ▼.  BtwiUjf^  16  Ohio^  SB^  4S  Am.  Dml 
S96,  and  note.  In  an  aotion  for  frand,  ttw  plaintiff  nrast  allega  tlw  Ibali 
MBititntiag  tho  frandi  Fmph  w.  ffm^  IS8  lU.  9;  IS  Aa.  8t  Rop^  90^  md 
•oto)  AfbentU  w.  BrcmAon,  SO  OaL  SSI;  IS  Aa.  8t  Bop^  900^  and 
/MiKy  ▼.  iToMOfd;  79  OaL  626;  12  Am.  81  Bop.  162;  and  Bota.  Jnad 
U  apMsially  ploadadt  Dt  Vctie  ▼.  MeOfrr,  16  GoL  467;  SB  Aa.  81  Bep^  691 
goo  fnrthor  tho  oztendod  noto  to  JSTmIoii  t.  WiOkmiik  9S  Aa.  Doo.  91 

Vbavduudit  OowTBTAirow    Fbapp  Df  Hi  a  Qvnnnv  loa  ibi  Juki; 
goo  6M»  T.  iteM^  lis  Mow  S74;  94  As.  81  Bopb  S9SL  aad  eitHidid  Mtai 


Glbybland,  CiNoiNNATiy  Ghioago,  avd  St.  Louib 
Railway  Company  ti  Kbtohail 

pjinn«AXA»  tH] 

JUtLROAM— POCTAL    CLBRK    AB    PAflBBIQBB— LlABniTT    TO    BOB    Ham- 

QBKOB. — ^A  United  Statoo  railway  poatd  olerk  on  a  railway  train,  on- 
titlod  to  rido  froo  whilo  on  dnty  or  going  to  or  rotaming  thora&oa^  li 
a  pamonger,  and  may  roooror  for  an  injnrj  infliotod  hf  tho  nogtigonitol 
tho  railway  oompany. 
Railboado— Postal  Clbbe  Webb  Pabsbbobb.— A  United  Statoa  railway 
pootal  ol«rk,  entitled  to  rido  free  on  trains  whilo  on  dnty,  or  going  to  or 
rotnrning  from  dnty,  ia  a  paaaengor  entitled  to  proteotion  aa  oooh  wUio 
retnmiag  Lome  and  doing  extra  woric  in  a  poolal-oar  handling  bmoL 
although  he  ia  not  on  hia  regnlnr  ma  and  haa  not  paid,  nor  offorad  ti 


Jan.  1898.]     Ciixvxuua)  sio.  Bt.  Ca  t.  Eitchail        551 

puj,  tmn  «r  exhibitad  Us  oomniinioB  or  nofeUled  lh«  eondnetor  of  his 
prflMnoeu  In  •nch  OMt  b«  nuiy  reooTcr  lor  on  injury  infliotod  by  tho 
BOglJgoneo  of  tho  roilrood  oompony^ 

Kailbouum— To  Whom  Liabui  am  pAonnioni.— A  nilrood  oompony  io 
Uoblo  to  portono  whom  it  oooopCo  for  tronoportoiion  ovor  ito  lia%  oad 
from  whooa  It  domoado  no  loro^  to  tho  oomo  oztont  that  it  Io  lioblo  to 
ponongoro  who  pay  fore. 

Railboado — ^LiABixjTT  TO  PAasBHOBB  lOB  Kboltgbkob.— Tho  liability  of  0 
railroad  oompany  to  a  paasenger  for  damageo  reonlting  from  nogligonoo 
of  ito  omployeoo  io  tho  tamo,  whothar  ho  io  in  ono  oar  of  tho  train  ov 
onothor,  provided  ho  hao  a  lawful  right  to  bo  in  tho  oor  ho  ooonpioo  al 
tho  timo  tho  injury  is  negligently  inflicted. 

Railboado— Fblix>w.Skbyaiits  Who  Abb  Kot.~A  railway  pootal  dork 
upon  a  train  ao  an  employee  of  the  United  Statoo  io  not  a  foUow-oorr* 
ant  vith  tho  men  oa^yed  by  tho  railway  oompany. 

RAJuoAss—PonAi.  Clbbx  ab  FAoaBBOXB,  Whilb  oh  Sxt&a  Dott— 
liABiLiTT  FOB  Nbguobhcb  TO.— A  United  Statoo  poetal  olerk  whilo 
doing  extra  work  on  a  train,  and  not  on  bio  regular  run,  io  not  a  tree- 
paooer,  nor  deprived  of  the  protection  dno  to  a  paseenger.  Ho  may 
recoTor  for  tho  negligenoo  of  the  railway  oompaay  or  ito  omployeoo  in 
injuring  him. 

Rahaoado— PosxAJb  Clbbk  Whbh  Biohtfitllt  oh  Tbazh.— If  a  railway 
oompany  hao  oontinnoualy  recognised  the  right  of  a  United  Stateo  poetal 
eleik  to  free  transportation  on  ito  trains,  bo  has  a  right  to  assume  that 
ho  will  bo  oanriod  free,  and  to  enter  tho  caro  aoio  his  custom  without  look* 
ing  up  the  oondnotor  and  informing  him  of  his  presence  and  presenting  hio 
oommiasion.  It  as  the  duty  of  the  conductor  to  look  tho  clerk  up  and 
demand  to  oee  his  conuniuion,  or  tho  payment  of  faro^  if  faro  io  daimod 
lor  his  transportation. 

/•  T.  Dye^  for  the  appellant 

^.  A.  KetehoMj  for  the  appellees 


Olds,  J.  The  appellee  was  a  railway  postal  olerk  and 
f^eived  injuries  in  a  ooliision  on  the  appellant's  railroad, 

'  and  he  brings  this  action  to  recover  damages  resulting 
from  the  injuries  sustained,  which  are  alleged  to  have  oo- 
Q^rred  on  account  of  the  negligence  of  the  appellant  and  its 
employees,  and  without  fault  on  the  part  of  the  appellee. 

There  was  a  trial  and  a  special  verdict  returned,  and  judg- 
ment on  the  verdict  in  favor  of  the  appellee.  As  appears 
from  the  facts  found  in  the  special  verdict,  the  appellee,  at 
tbe  time  of  receiving  the  alleged  injuries,  was  a  regularly 
^PpoiDted  and  acting  railway  postal  clerk  in  the  employment 
of  the  United  States.  At  the  time  of  his  appointment,  he  re* 
oeived  from  the  United  States  government  a  photograph  com* 
^BBioQ  appointing  him  a  railway  postal  clerk,  requesting  the 
^way  company  to  extend  to  him  the  facilities  of  free  travel 
whea  on  duty,  and  when  traveling  to  and  from  duty,  and  aa» 
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signing  him  to  daiy  between  Chicago,  Illinoie,  and  Cindmiali, 
Ohio.  HiB  photograph  was  attached,  and  the  oomminoo 
oootained  directions  to  the  appellee  that  if  fare  was  ebtrged 
to  take  receipt  and  stated  that  the  same  was  only  good  be- 
tween Chicago,  lUinoiB,  and  Cincinnati,  Ohia  This  commie- 
sion  was  signed  by  the  general  soperintendent  of  the  raUwij 
mail  service  and  by  the  postmaster^genend  of  the  United 
States;  that  appellee,  at  the  time  of  his  appointmenti  sod  on, 
np  to,  and  after,  the  injury,  resided  at  the  city  of  Indianapofii, 
on  the  line  of  the  appellant's  railroad;  that  appellee,  after  hii 
said  appointment,  was  assigned  to  duty  between  Cincim)iti 
and  Chicago,  the  run  beginning  and  terminating  at  Ciociii< 
nati;  that,  after  appellee's  appointment  and  before  the  alleged 
injury,  by  consolidation  appellant  became  the  owner  of  the 
whole  line  of  road  over  which  appellee  traveledf  between 
Cincinnati  and  Chicago;  after  the  consolidatioo,  no  new 
photograph  commission  was  issued,  but  at  all  times  ther^ 
after  the  appellant,  its  officers  and  conductors,  recogniied 
the  request  in  the  commission  relating  to  transportation,  u 
if  *^  made  to  them  specifically;  that  the  appellanti  in  con- 
sideration of  a  payment  to  be  made  by  the  United  States 
goyernment  to  it  for  the  furnishing  of  mail-cars  and  carrying 
the  mails,  recognized  and  acceded  to  the  requests  contidned 
in  the  photograph  commission  held  by  clerks  running  over 
the  line  of  its  railroad,  and  suffered  and  permitted  all  of  tbe 
clerks  holding  such  photograph  commissions,  when  on  daty 
and  when  returning  from  duty,  to  ride  over  the  lines  of  their 
railroad,  without  exacting  the  payment  of  fare  or  the  purchaee 
of  tickets,  and,  at  all  times,  conceded  and  admitted  the  right 
of  postal  clerks  holding  such  photograph  commissions  to  ride 
over  the  lines  of  its  said  railroad,  without  demanding  or  ex* 
acting  the  payment  of  fare,  or  the  presentation  of  tickets,  or 
other  evidences  of  their  right  to  ride  than  said  photograph 
commission,  and  suffered,  permitted,  recognised,  and  ooo- 
ceded  the  right  of  such  clerks  to  ride  either  in  the  postal-car 
or  in  the  ordinary  passenger  coaches. 

On  tbe  day  previous  to  the  alleged  injury,  appellee  had 
finished  his  regular  run,  ending  at  Cincinnatii  and  on  ibtf 
following  evening,  July  18, 1889,  he  entered  the  car  of  the  ap- 
pellant at  Cincinnati  as  a  passenger  for  Indianapolis;  that  be 
entered  the  postal-car,  and  being  requested  by  the  clerk  in 
charge  thereof  to  assist  in  handling  the  mail  (Uie  same  beinf 
on  that  evening  unusually  heavy),  acceded  to  said  reqnesti 
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and  remained  in  said  postal-car  to  assist  in  handling  said  mail, 
and  did  not  enter  or  take  passage  in  any  of  the  passengir 
eoaches  of  the  appellant  on  said  train,  althongh  he  knew  that 
such  passenger  coaches  were  attached  thereta  Facts  are 
foond  shovring  that  a  collision  occurred  throngh  the  ne|^ 
gence  of  the  appellant  and  its  serTants,  and*  throngh  no  &nlt 
of  the  appellee,  he  was  injured.  It  ia  further  found  tliat  at 
the  time  of  aach  collision  the  appellee*  as  such  passenger,  was 
in  said  postal-car,  as  aforesaid,  assisting  in  the  handling  of 
said  mail,  while  returning  to  bis  home. 

'^  Appellant  contends  that,  under  the  facts  found,  ap> 
pellee  was  not  a  passenger  at  the  time  of  the  injurjr,  and, 
therefore,  cannot  recover.  It  is  urged  tliat  the  appeUee  was 
not  a  passenger  for  very  many  reasons;  that  he  did  not  enter 
a  car  provided  for  the  carriage  of  passengers;  that  he  had  not 
purchased  a  ticket;  that  he  had  not  paid  his  fare;  that  he  did 
not  intend  to  pay  his  fare;  that  it  does  not  appear  that  he  had 
notified  the  conductor  of  his  presence  on  the  train,  or  that  he 
was  on  the  train  with  the  knowledge  or  assent  of  the  con- 
ductor; that  there  is  no  contract  existing  between  the  appellee 
and  appellant  for  transportation  upon  wliicb  to  base  the  right 
of  action. 

Section  4000  of  the  United  States  Revised  Btatutes  makes 
it  the  duty  of  railway  companies  carrying  the  mails  to  '*  carry 
on  any  train  which  may  run  over  its  road,  and  without  extra 
charge  therefor,  all  mailable  matter  directed  to  be  carried 
tber^on,  with  the  person  in  charge  of  the  same.'' 

The  findings  of  fact  in  this  case  take  from  the  case  all 
qneBtion  in  regard  to  compensation  for  the  carrying  of  the 
sppellee,  for  it  is  found,  as  a  fact,  that ''  in  consideration  of 
ft  payment  to  be  made  by  the  United  States  government  to 
them  for  the  furnishing  of  mail-cars  and  carrying  the  mails 
[the  appellant  company],  recognized  and  acceded  to  the  re* 
qneflts  contained  in  the  photograph  commissions  held  by 
clerks  running  over  the  line  of  their  railroad,  and  suffered 
And  permitted  all  the  clerks  holding  such  photograph  com- 
missions, when  on  duty  and  when  returning  from  duty,  to 
ride  over  their  lines,  without  exacting  the  payment  of  Care,'' 
etc. 

This  finding  is  to  the  effect  that,  as  a  part  of  the  contract 
for  carrying  the  mails,  and  as  a  part  consideration  received 
for  carrying  the  mails  by  the  appellant,  it  was  likewise  to 
^ftny  all  mail  clerks  handling  the  mails,  while  on  duty  or 
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reiiirning  from  doij;  wo  thaii  whether  the  appellee  be  le- 
garded  oo  dutj  or  off  doty,  and  returning  home  from  datf, 
his  fare  waa  pcoTided  for  and  pcid  by  the  ***  United  SCaftoi 
government;  and,  eertainljt  the  liabilitj  ia  the  same  whethflr 
the  lare  be  paid  by  the  paasenger  himself  or  by  eome  thud 
person,  or  by  the  United  States  goTemmenti  even  if  payment 
of  fare  waa  neoessaiy  to  ereate  a  liability.  But  a  earner  a 
liable  to  persons  whom  it  aooepta  for  transportation  Ofer  Mi 
line,  and  from  whom  it  demands  no  fare,  to  the  same  OKtest 
that  it  ia  liable  to  passengers  who  pay  flue:  3  Am.  A  In^ 
Sney.  of  Law,  p.  744,  and  aothoritiea  there  oited. 

Under  the  findings  of  faets  and  the  United  States  atetol% 
the  appellee,  we  think,  moat  be  regarded  as  being  upon  the 
train  aa  of  right,  without  paying  or  oflbring  to  pay  any  bx% 
He  waa  upon  the  train  as  an  employee  of  the  United  Statee 
gOTemmenti  and,  by  a  oontraet  with  the  government^  Vf^ 
lant  was  re<iuired  to  earry  him,  and  received  oompensatioa 
for  doing  so.  By  a  eonstmction  placed  upon  the  oontraet 
with  the  govemmenti  and  the  photograph  commission  heU 
by  the  appellee,  by  the  appellant  itself  it  recognised  the 
right  of  the  appellee  to  ride  upon  the  train  exempt  from  the 
payment  of  fare,  and  he  had  a  right  to  treat  it  in  the  same 
manner,  and  enter  upon  the  train  as  he  liad  thereCoAve  been 
accostomed  to  do. 

It  may  be  pertinent  to  inqoire  what  relation  the  aj^ellee 
bore  to  the  appellant,  if  not  that  of  a  passenger.  Having,  as 
we  think,  a  lawfal  right  upon  the  train,  he  certainly  is  not  aa 
intmder  or  a  trespasser,  and  we  think  he  certainly  does  not 
occupy  the  same  relation  as  an  employee  of  the  appellant,  ts 
whom  it  would  not  be  liable  for  an  injury  rssolting  from  the 
negligence  of  a  co-employee,  and  he  certainly  could  not  be  held 
to  be  a  co-employee  with  the  employees  running  and  operating 
the  train.  He  is  not  employed  by  the  appellant.  It  has  ne 
control  over  him,  nor  does  he  take  any  part  in  the  business 
of  the  railway  company.  The  company  is  under  contract  te 
carry  both  the  mail  and  the  mail  agent  who  has  charge  of  and 
'^^  handles  the  maiL  He  is  employed  and  paid  by  the 
government.  He  is,  in  our  opinion,  a  passenger  having  the 
same  rights  in  relation  to  the  recovery  of  damagea  for  injuries 
sustained  on  account  of  the  negligence  of  the  railway  company 
as  any  other  passenger. 

The  fact  that  he  may  ride  in  a  postal^car  can  mske  ne 
difference  with  his  right  of  recovery  of  damagee  fiur  an  iigoiy 
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•nsiained  bj  reason  of  a  coUiaion  reBolting  on  account  of  the 
negligenoe  of  the  railwa/  eompany.  The  postal-cary  the 
tmoking-ear,  the  ladiea-car,  and  the  parlor-caTi  may  all  ooii* 
ttitate  ooe  train.  All  are  npon  the  train  tor  the  purpose  of 
earrying  paaeengera.  The  railway  mail  elerk«  while  on  dutyi 
neceaaarily  ridea  in  the  postal-car,  for  there  his  duty  calls 
him.  It  is  there  he  performs  his  labor.  They  are  con* 
Btmcted  purposely  for  work  upon  the  railway.  The  mail 
clerks  are  as  helpless,  in  so  fiur  as  ayoiding  danger  which  is 
the  result  of  the  negligence  of  the  railway  employeeSi  as  are 
any  other  passengers.  They  have  no  more  connection  with 
or  control  orer  the  movements  of  trains  than  has  any  other 
passenger. 

It  is  suggested  on  behalf  of  the  appellant,  that  the  danger 

is  enhanced  by  riding  in  the  postal-car,  and  that,  in  this  ease, 

bad  the  appellee  been  in  the  smoking-car  or  other  cars  pro* 

Tided  for  passengers  only,  he  wonld  not  have  been  injured. 

The  suggestion,  we  think,  can  have  but  little  force.    It  very 

often  occurs,  no  doubt,  that  if  one  receiving  an  injury  had 

been  in  another  car  than  the  one  in  which  he  was  at  the  time 

of  the  collision  he  wonld  not  have  been  injured,  and  vice  ventu 

One  pays  extra  tor  the  privilege  of  riding  in  a  palace-car,  and 

yet,  having  done  so,  if  he  choose  to  go  out  of  it  and  for  a  time 

ride  in  the  smoking-car,  and  while  there  receives  an  injury 

resulting  from  the  negligenoe  of  the  railway  company,  the 

liability  is  the  same  as  if  he  had  received  a  like  injury  while 

in  the  palaoe-car.    The  liability  of  a  railway  company  to  a 

passenger  for  damages  resulting  from  negligence  ***  of  its 

employees  is  the  same,  whether  he  be  in  one  car  or  anotheri 

•0  he  has  a  lawful  right  to  be  in  the  car  he  occnpies. 

A  oomi^ete,  and,  we  think,  a  legitimate  answer  to  the  prop- 
esition  that  the  passenger  would  not  have  been  injured  had 
he  been  in  another  car  than  that  in  which  he  was  riding  at 
the  time  of  the  injury,  is  that  he  would  not  have  been  injured 
St  all  bad  it  not  been  for  the  negligence  of  the  railway  em* 
ployees,  which  caused  the  collision. 

We  regard  it  immaterial  whether  the  appellee  was  or  was 
not  on  duty  at  the  time,  but  under  the  facts  found,  we  think, 
notwithstanding  the  appellee  had  finished  his  regular  run  and 
was  returning  home,  he  was  in  fact  on  duty  and  legitimately 
hi  the  car  for  that  purpose  at  the  time  the  injury  occurred. 
It  would  be  impossible  for  mail  clerks  to  remain  constantly 
on  duty  during  their  time  of  service.    They  must  have  rest 
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and  deep,  and  for  the  benefit  of  the  aerrioo— to  facilitate  tlu 
tranaportation  and  dietribntion  of  mail  matter — r^alar  rooi 
are  provided  for  the  mail  clerks,  enffioient  time  for  reet  inteh 
Tening  between  each.  The  fact  that  a  derk  may  be  reqceelad 
tO|  and  doefly  perform  extra  dnty  on  board  a  train  doee  not 
make  him  a  trespasser,  or  render  him  any  the  leas  a  passen- 
ger, while  performing  such  extra  labor,  than  if  he  were  upon 
his  regular  rnn.  The  fact  that  he  may  have  availed  himself 
of  the  opportunity  for  rest  in  returning  from  hia  home  in  (Sn- 
cinnati,  and  have  ridden  in  a  car  intended  to  be  occupied  bj 
passengers  only,  did  not  exonerate  the  railway  company  from 
liability  for  injuries  resulting  solely  from  its  negligence^  be* 
cause  the  appellee  did  not  choose  to  avail  himself  of  his  priri- 
lege  to  rest  while  returning  to  his  home. 

The  principal  reason  urged  for  a  reversal  of  the  judgment 
is  that  the  appellee  did  not  occupy  the  relation  of  passenger, 
and  we  are  cited  to  the  case  of  the  Penntj^vania  B.  S.C9.V. 
Price,  96  Pa.  &t  266,  and  Brieker  v.  Philaddpkia  S.  R.  Co^ 
182  Pa.  8t  1;  19  Am.  St  Rep.  685.  But  these  decisions  are 
'**  based  upon  a  statute  of  Pennsylvania  placing  mail  agenti 
upon  the  same  footing  as  employees  of  the  company.  We 
think,  independently  of  any  statute,  the  current  of  autborit/ 
is  almost  unanimously  to  the  effect  that  mail  agents  are  pas* 
sengers  and  occupy  the  same  relation  to  the  company  as  anj 
other  passengers.  In  S$ybolt  v.  New  York  etc  R.  S.  Co^  95 
N.  Y.  662,  47  Am.  Rep.  76,  it  is  held  that  a  railroad  corpora- 
tion owes  the  same  degree  of  care  to  mail  agents  riding  in 
po6tal«cars,  in  charge  of  the  mails,  as  they  do  to  paasengera 

In  Blair  v.  Erie  R.  W.  Co.,  66  N.  Y.  818  (818);  23  Am. 
Rep.  66,  the  court  say:  ^Without  an  express  exemption  pn^ 
vided  by  contract,  the  defendant  is  liable  for  the  consequencei 
of  its  negligence,  or  that  of  its  servants,  to  all  persons  travel- 
ing and  carried  upon  its  trains,  as  messengers  or  agents  of  ths 
express  companyi  to  the  same  extent  as  to  other  passengers." 
In  that  case,  by  agreement,  the  express  messenger  was  being 
carried  free  of  charge.  The  party  injured  was  not,  at  tha 
time  of  the  injury,  a  regular,  acting  messenger,  but  had  for- 
merly been,  and  on  that  day,  at  the  request  of  the  regular  mes* 
senger,  he  took  his  place,  and  was  acting  as  a  messenger.  Ai 
in  this  case,  the  appellee,  at  the  request  of  the  mail  agent  in 
charge  of  the  postal-car,  was  assisting  him  in  the  work  upon 
the  train,  and  was  at  the  time  a  regular  mail  agent  in  the  em- 
ploy of  the  government. 
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Id  Mellar  y.  Miisauri  Pacific  Ry.  Co.^  105  Mo.  455,  the  supreme 
court  of  MisBoari  held  that  a  postal  clerk  in  the  service  of  the 
United  States,  and  doing  his  duty  in  a  mail-car  of  a  train,  ia 
a  passenger.    In  that  case  the  court  say:  **  Plaintiff  was  riding 
upon  defendant's  train,  by  virtue  of  some  contract  or  arrange- 
ment between  defendant  and  the  federal  government  touching 
the  carriage  and  care  of  the  United  States  mail,  was  clearly 
established  by  the   testimony.     Defendant's  contention  '^ 
that  in  such  a  situation,  he  should  be  regarded  as  its  servant, 
we  consider  too  untenable  for  serious  discussion.    There  was 
neither  allegation  nor  proof  on  defendant's  part  that  plaintiff 
was  in  its  employ  in  any  capacity,  and  certainly  no  such  infer- 
ence  fairly  arises  from  any  of  the  facts  in  evidence.  This  being 
60,  there  is  no  foundation  on  which  to  predicate  a  defense  that 
plaintiff's  injury  arose  from  any  negligence  of  fellow-servants. 
The  train  operatives  were  clearly  not  such  as  to  him.    De- 
fendant's duty  to  him,  so  far  as  concerned  safe  transportation, 
wag  as  a  passenger":  Baltimore  etc  R.  R.  Co.  y.  Stale,  72  Md. 
36;  20  Am.  St  Rep.  464;  Oleeeon  v.  Virginia  Midland  R.  R. 
Co.^  140  U.  S.  435.    The  same  rule  was  held  by  this  court  in 
Ohio  etc.  R.  W.  Co.  V.  Voight,  122  Ind.  288. 

The  appellee  in  this  case  was  a  passenger  to  whom  the  com* 

pany  owed  the  same  duty  as  to  any  other  passenger.    He  had 

the  right  to  enter  upon  the  train,  as  he  was  accustomed  to  do, 

and  to  be  carried.    If  the  appellant  company  had  adopted  a 

nile  by  which  it  was  declining  to  honor  the  request  in  the 

commission  for  free  transportation,  and  so  notified  the  ap* 

pellee,  and  demanded  payment  of  fare,  and  he  had  refused  to 

pay,  a  different  question  would  be  presented;  but  it  is  not 

claimed  that  any  such  thing  was  done.    Having,  therefore, 

continuously  recognized  his  right  to  free  transportation  under 

its  contract  with  the  government,  the  appellee  had  the  right 

to  assume  that  he  would  be  transported  without  payment  of 

&re,  and  enter  the  car,  as  was  his  custom,  without  looking  up 

the  conductor  and  informing  him  that  he  was  upon  the  train, 

&nd  presenting  his  photograph  commission.    It  was  the  duty 

of  the  conductor  to  look  up  the  appellee,  and  demand  of  him 

to  see  bis  commission,  or  to  demand  the  payment  of  fare,  if 

^B  appellant  company  claimed  fare  for  his  transportation. 

There  is  no  error  in  the  record.    Judgment  is  affirmed* 

ItinjwADs— Postal  Clikk  am  VAmmKOWBL^A.  United  StatM  postal 
^«lt  riding  on  a  railway  train,  in  tho  diaoharsa  of  hit  dntiei  nndor  a  ooa* 
tv^ot  biiweoa  tiio  gorornment  and  tho  oompany,  wiU  bo  rogardod  at  a  paa- 


B68  McClubb  9.  Babsb.  [Induna, 


MQgtr  M  far  M  lb«  •onpaay's  liaUIitj  for  Iti  megBgenos  b 
M^Uar  T.  Mimmri  Pae.  i^.  Ox,  106  Ma  4H|  SqfbM  r.  Ntm  Tmkde.  E,M, 
Cb.,  96  N.  Y.  502;  47  Am.  R«pw  76^  ud  B«to;  ^W^cfe.  i?r.  Gb  t.  Wimm,n 
T«z.  S71|  »  Am.  8t  B«p.  S45i,  and  notoi  Magojui  r.  MiuomiPme. Ef.Ct^ 
lOS  Ma  640;  SB  Am.  81^  B^p.  796^  Md  note  mi  tlw  liability  «f  wlnidcMi 
faaiw  la  azpraai  iiiimiafma.  8m^  •!■%  ITaftirnHg  ilfc  A  A  Ab  i;  itm, 
TiMd.  Ml  »  Aik  81  Ba9»  461b 
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am  IWITAWi,  6WJ 

KP— Wkas  NBomAsm 
99  TMrATOR.^A  aootnel  for  tfaa  oonvayaaoa  of  aa  arpauiaat  btWHl 
Ib  aa  aaoeatorii  aatala  oaanot  ba  aaforoad  witil  il  b  ahowa  ttal  ttat 
waa  naithar  fraud  nor  oppreaaioo,  and  thai  tha  anoaalor  had  kaovlidgt 
of  and  oooaantad  to  aach  oontraoli  aad  Iho  fast  that  ha  via  iampihh 
of  oooaantiag  baoaaoa  of  hia  inaaaity  doaa  aot  oonatstala  aa 
la  tha  mla  laqairiag  Us  amaal 
BznoTAMom^OoiiTarAaci  ot  Aoimr  Puauo  Pouor.- 

tha  coiiTeyanoa  of  azpootaat  iatareali  ia  aaoeator'a  aatala%  withoat  thi 
kaowladga  and  oonaaot  of  tha  lattar^  ara  Illegal  aa  hdag  eaalni7  ti 
pablio  poUoy. 

W.  Loudon  and  F.  P.  Leonard^  for  the  appdlaat 
O.  V.  Menuet,  for  the  appellee. 

^^^  CorPKT,  C.  J.    This  caee  is  in  this  ooort  fiv  the  saeond 

time:  MeClur$  r.  Rabon,  12S  Ind.  189. 

The  eross-complaint  of  the  appelleei  whioh  was  adjudged 
inauffieient,  is  fully  set  forth  in  the  opinion  in  that  caae,  and 
aets  up,  among  other  things,  that  Samnel  D.  McBeynoldi 
parohaaed  from  the  appellant,  during  the  lifetime  of  hii 
mother,  hia  expectant  interest  in  the  land  described  in  Boxk 
cross*complaint;  that  McReynolds  paid  the  full  value  of  sach 
interest,  and  received  from  the  appellant  a  quitclaim  deed 
for  auoh  land;  that  the  contract  by  whioh  the  appellant  sold 
and  conveyed  to  McReynolda  his  expectant  interest  in  said 
land  waa  bonafide^  and  without  any  fraud  practiced  on  Leah 
McClure,  the  mother  of  the  appellant,  who  waa  then  the 
owner  of  such  land,  and  who  waa  then  inaane. 

The  cross-complaint  further  alleged  that  McReynolds  had 
oonveyed  hia  intereat  in  the  land  in  oontroveray  to  the  ap 
pellee. 

*^  Upon  a  return  of  thia  cause  to  the  Posey  oirouit  eoort 
the  appellee  filed  an  amended  cross-complaint  against  the 
appellanti  in  which  he  alleged  that ''  heretofore,  to  wit,  on  tbi 
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thirtieth  day  of  Maroh,  1863,  Leah  MoClure,  the  mother  of 
said  Joeeph  McGlare,  was  a  widow,  and  was  the  owner  in  fee 
simple  and  in  possession  of  all  Uie  lands  described  in  the 
deed  hereinafter  mentioned,  containing  aboat  three  hundred 
and  eighteen  acres,  more  or  less. 

*That  for  a  long  time  prior  to  said  date,  at  said  date,  and 
eontinuonsly  therefrom  till  the  date  of  her  death,  to  wit,  the 
first  day  of  March,  1886,  said  Leah  McClure  was  a  person  of 
tmsoand  mind,  incapable  of  managing  her  own  estate,  or 
making  or  ratifying  contracts  of  her  own,  or  affirming  or  eon* 
senting  to  contracts  made  by  her  children  of  and  concerning 
her,  the  said  Leah's,  estate. 

''That  on  the  first  day  of  March,  1886,  said  Leah  died,  in 
Posey  connty,  Indiana,  intestate,  leaving  as  her  only  heirs  in 
law  the  defendant,  Joseph  McClaroi  and  six  other  persons 
whose  names  are  unknown. 

^  That  on  the  date  first  above  mentioned,  the  thirtieth  day 
of  March,  1868,  the  defendant,  Joseph  McClure,  was  of  the 
age  of  twenty-one  years,  and  an  heir  expectant  or  presump- 
tive of  his  mother,  the  said  Leah  McClure,  and  as  such  ex- 
pectant  or  presumptive  heir  expected  to  inherit  in  fee  simple 
one-seventh  in  value  of  said  land,  about  thirty«nine  and 
ihree  quarter  acres  of  the  same. 

''That  the  actual,  full,  and  fair  market  value  of  said  land, 
valued  as  an  absolute  vested  estate  per  acre  on  the  thirtieth 
day  of  March,  1868,  was  seven  dollars  per  acre,  making  the 
actual,  full,  and  fair  market  value  of  the  entire  interest  of 
laid  Joseph  McClure  valued  at  that  date  as  an  absolute  and 
vested  estate,  the  sum  of  two  hundred  and  seventy-eight  dol« 
Ian  and  twenty«five  cents. 

^  That  on  said  date,  March  80, 1868,  the  defendant,  Joseph 
McClure,  by  his  quitclaim  deed,  a  copy  of  which  is  filed 
herewith  as  a  part  of  this  paragraph,  marked  exhibit  *^  '^A,'' 
oonveyed  to  one  Samuel  D.  McReynolds  his  interest  in  the 
land  therein  described  as  heir  presumptive  of  his  mother,  the 
said  Leah  McClure,  in  consideration  of  the  sum  of  three  hun- 
dred dollars,  that  sum  being  at  that  date  in  excess  of  the 
actual,  full,  and  fair  market  value  of  an  undivided  one- 
seventh  part  in  value  of  said  land,  valued  at  that  time  as  an 
absolute  and  vested  estate  in  fee  simple. 

''That  said  sum  of  three  hundred  dollars  was  paid  by  said 
McReynolds  to  the  defendant,  Joseph  MoCIure,  in  good  faith, 
Mid  If  cBeyndds  and  said  defendant  Joseph  McClure  each 
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knowing  and  believing  at  the  date  of  the  execution  of  the 
conveyance  aforesaid  that  the  said  Leah  McClure  was  and  fov> 
ever  would  remain  hopelessly  insane  and  incapable  of  manag- 
ing her  estate,  and  that  the  only  event  which  could  defeat  the 
defendant,  Joseph  McClure,  from  subsequently  becoming  the 
owner  of  an  absolute  estate  in  fee  simple,  of  an  undivided  one* 
seventh  in  value  of  said  lands,  was  the  death  of  said  Joseph 
McClure  before  his  mother,  Leah  McClure. 

"  That  at  or  near  the  time  of  the  conveyance  aforesaid  sev* 
eral  of  the  children  and  presumptive  heirs  of  Leah  McClure, 
knowing  that  said  Leah  was  hopelessly  insane,  and  believing 
that  such  insanity  would  continue  without  a  lucid  interval, 
sold  and  conveyed,  as  heirs  presumptive  of  said  Leah,  their 
interests  in  said  lands  for  the  actual,  full,  and  fair  market 
value  of  the  same  at  the  date  of  such  conveyance  as  absolute 
estates  in  fee  simple. 

'*  That  in  the  selling  of  his  said  interest  by  the  defendant, 
Joseph  McClure,  and  the  buying  of  the  same  by  said  McRey* 
nolds,  there  was  neither  fraud,  concealment,  catch-bargaining^ 
nor  overreaching  by  the  one  upon  the  other,  nor  upon  the  said 
Leah  McClure,  but  said  sale  and  conveyance  was  made  bona 
fide  for  the  actual,  full,  and  fair  market  value  of  an  undivided 
one-seventh  part  in  value  of  said  land  valued  at  the  time  as 
an  absolute  estate  in  fee  simple.  That  afterwards,  to  wit,  on 
the  first  day  of  June,  1865,  ^^®  said  McReynolds  sold  and 
conveyed  to  the  defendant,  Anthony  Raben,  all  his  right,  title, 
and  interest  in  the  lands  aforesaid  purchased  by  him  from 
the  defendant,  Joseph  McClure. 

''That  said  defendant,  Joseph  McClure,  claims  to  be  the 
owner  in  fee  simple  of  one-seventh  part  in  value  of  said  lands, 
as  an  heir  at  law  of  said  Leah  McClure,  in  derogation  of  and 
adversely  to  the  title  of  this  defendant,  thereby  casting  a 
cloud  upon  his  title  to  an  undivided  one-seventh  part  in 
value  of  said  lands.  Wherefore,  this  defendant  prays  jndg* 
ment  that  the  defendant,  Joseph  McClure,  and  those  claim- 
ing under  him  may  be  forever  inhibited  and  enjoined  Horn 
setting  up  any  right,  title,  or  interest  to  and  unto  said  land, 
adverse  to  the  right,  title,  or  interest  of  the  defendant,  and 
that  this  defendant  be  decreed,  as  against  said  Joseph  McClure 
and  those  claiming  under  him,  to  be  the  owner  in  fee  simple 
of  an  undivided  one-seventh  part  in  value  of  said  lands,  and 
for  all  proper  relief/' 

The  rules  of  law  applied  to  this  case,  as  it  is  reported  in 
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MeClwr$  y.  RahM^  125  Ind.  189,  must  remain  tbe  law  of  the 
eaae  throughout  all  its  aubsequent  stages:  PitUhurgh  $U.  IL 
W.  Co.  y.  Hixon,  110  Ind.  225;  ForgevBim  7.  Smith,  104  Ind. 
246;  Eawley  v.  Smith,  45  Ind.  188;  Te9t  y.  Lar$h,  76  Ind.  462; 
Dodge  y.  Gaylord,  58  Ind.  865;  frad^n  y.  Grave$,  85  Ind.  92; 
JTrsM  y.  StaU,  65  Ind.  106. 

In  this  case,  it  was  said,  in  substance,  that  where  no  estop- 
pel had  intervened,  it  must  be  made  to  appear,  in  order  that 
a  contract  such  as  we  are  considering  would  be  adjudged  of 
binding  force,  that  the  ancestor  holding  the  estate  should  be 
informed  of  such  contract,  and  should  give  his  or  her  assent 
to  the  same.  It  was  further  held  that,  in  the  absence  of  such 
information  and  consent^  the  conveyance  would  be  regarded 
by  the  court  as  against  public  policy.  This  is  the  rule  by 
which  this  case  must  be  governed. 

^^^  After  giving  the  authorities  another  careful  considera- 
tion, we  feel  warranted  in  saying  that  the  rule  here  announced 
is  the  true  one.  All  such  contracts  are  regarded  by  the  law 
with  disfavor,  and  are  presumed  to  be  founded  in  fraud  or 
oppression,  so  much  so  that  one  who  attempts  the  enforce- 
ment ot  such  a  contract  must  allege  and  prove  that  there  was 
neitner  fraud  nor  oppression  before  he  is  entitled  to  any  con- 
sideration. 

Many  reasons  are  given  for  this  rule,  among  which  is  that 
in  a  case  where  the  ancestor  has  no  knowledge  of  the  con* 
tract,  he  may  permit  his  property  to  go  under  the  law  of 
descents,  believing  that  his  son,  or  next  of  kin,  will  receive 
tbe  benefit,  when,  in  truth,  it  goes  to  an  entire  stranger,  if  the 
contract  is  to  be  enforced.  This  he  might  not  be  willing  to 
do  if  he  was  informed  of  the  facts.  By  keeping  him  ignorant 
of  the  facts  he  is  induced  to  leave  his  property  to  a  stranger, 
without  his  knowledge  or  consent.  This  is  a  fraud  upon  him. 
As  to  the  manner  in  which  such  contracts  may  afifect  the 
public,  we  adopt  the  language  of  Chief  Justice  Parsons,  in  the 
case  of  Boynton  v.  Hubbard,  7  Mass.  112,  in  which  he  said: 

''Heirs  who  ought  to  be  under  the  reasonable  advice  and 
direction  of  their  ancestor,  who  has  no  other  influence  over 
them  than  what  arises  from  a  fear  of  his  displeasure,  from 
which  fear  the  heirs  may  be  induced  to  live  industriously, 
virtuously  and  prudently,  are,  with  the  aid  of  money  specu- 
lators, let  loose  from  this  statutory  control,  and  may  indulge 
in  prodigality,  idleness,  and  vice,  and  taking  care  by  hypo- 
eritically  preserving  appearances  not  to  alarm  their  ancestor, 
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may  go  on  traffiokiog  with  Ido  oxpeotod  bonmly,  noUnftto 
fond  to  sapply  the  wostoo  of  dinipatioo  md  mxtrmfrnpiam. 
OBiiainly  tlia  poliej  of  the  law  wiU  not  sanetion  a  transaetifla 
of  this  kind,  from  a  regard  to  the  moral  habita  of  itaeitimni.' 

Mooh  more  might  he  eaid  as  to  tiie  objeotionable  ehanustir 
of  the  olsss  of  contraets  now  under  oonsideration,  but  *^*  W9 
think  it  snflSdent  to  say  that  where  suoh  a  oontraet  is  not 
made  known  to  the  anoestor  it  is  illegal  as  being  eontrary  ts 
pnblio  policy. 

The  ancient  rale  of  the  eonrts  of  chanoery,  to  the  ellM 
that  a  man  may  bind  himself  to  do  anything  whioh  is  notia 
itself  impossible,  and  that  he  onght  to  perfinrm  his  obligatioDii 
is  subject  to  many  exceptions,  among  which  is  that  heshoidd 
not  be  compelled  to  perform  a  contract  which  is  against  palh 
lie  policy. 

Inasmuch  as  the  ancestor  of  the  appellant  In  this  case  wm 
insane,  and  incapable  of  consenting  to  this  contract,  it  is  con- 
tended the  reason  for  the  rale  does  not  apjdy,  and  that^  there- 
fore, we  should  hold  that  such  consent  was  not  naoeesaiy. 
In  other  words,  it  is  contended  we  should  hold  that  wheie 
the  ancestor  is  not  competent  to  assent^  an  exception  to  tlM 
rale  requiring  such  assent  exists. 

We  know  of  no  precedent  for  such  an  exception,  and  with- 
out such  precedent  we  could  not  so  hold  wiUioot  extending 
the  rale.  In  a  class  of  contracts  so  much  in  dis&^or  as  the 
class  to  which  this  belongs,  we  do  not  think  the  ralea  should 
be  extended  beyond  that  required  by  the  authorities. 

The  court  erred,  in  our  opinion,  in  oyerraling  the  demumr 
to  the  crossK^omplaint  of  the  appellee  set  out  in  this  c^iinioB. 

Judgment  reyersed,  with  directions  to  the  cirouit  oooft  to 
sustain  the  demnner  of  the  appellant  to  the  oross-complaiat 
of  the  appellee. 


tte  McftaoML  aolM  to  TnM  ▼• 
Mtutmam,  S7  An.  Dea  12S-]JQ^  Md  Bmikr  t.  Jkmem,  41  Aik  R&p.  7IS. 
A  child  has  no  iaUiMl  In  hit  partnl's  wUie  during  IIm  lifstinM  of  Iht 
paront  that  oon  bo  told  or  doriaodt  Whtekr  t.  WkeAr^  t  Mot  (Kf.)  474f 
74  Am.  Doo.  421;  NemUm  t.  JTtedim.  7  OUo  8k  4SS;  70  Am.  Doou  SS.  oai 
Boin  Ao  to  wbothor  ospeotondot  cm  bo  snignod.  oao  tho  note  to  AMI  ▼. 
/VtMcy.  S8  Am.  8t  Rop^  1S6^  and  tho  omo  of  Watmmw.  BmdtK  HON.  Qflji 
SS  Am.  St.  Bopi.  666^  snd  noto.  Wbothor  a  bmto  ozpootoaoj  otn  bo  moi^ 
gaged  it  duoQMod  ia  too  oxtndod  noto  to  JToodhr  ▼•  Wrtf^UAm^Vm, 
711L 
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City  of  Bedford  t^.  WiLLABa 

fcASvn  or  LmxrATioiw— Wnm  Will  Bvv  AaAoan  MnoDiPi 

Tke  stahito  of  limitotioiifl  rniis  rngsinst  anuidiNJ  oovpoisliiiM  tmth  m 
mUm,  townit  or  conntiat,  •xo«pt  m  to  tho  property  d«Tolod  to  a  p«blit 
or  held  upon  a  poblio  tnut^  and  eontraoti  and  rights  of  a  poblio 


Btunm  OF  InnTATnHfa— Wmn  Ruva  AQAnan  Lavd  Owmm  ar  lluirici- 
riurr.— When  land  it  held  by  a  eonnty  in  ite  priTate  oapaoity^  rahjeel 
to  nJe  by  it  to  private  indiTidnali,  and  ia  by  it  oonreyed  to  a  eityt  tbo 
atatate  of  limitations  rane  against  both  eonnty  and  eity  In  faror  of  an 
adTcne  holder  for  the  statntory  period* 


If.  F.  Dunn  and  R.  N.  Palmer^  for  the  appellant 

N.  Crooke^  M.  Owen^  and  J.  H.  WaUace^  for  the  appellee. 

***  Olds,  J.  The  appellee  brought  this  action  against  the 
appellant,  in  the  court  below,  to  recoTer  possession  of,  and  to 
quiet  the  title  to,  a  certain  piece  or  parcel  of  land  in  the  com* 
plaint  described.  The  complaint  is  in  two  paragraphs.  One 
paragraph  seeks  to  have  the  title  quieted,  and  the  other  is  for 
the  possession  of  the  real  estate.  Issue  was  joined  by  the 
answer  of  general  denial.  On  proper  request,  the  court  made 
a  special  finding  of  facts,  and  stated  its  conclusions  of  law. 

By  the  finding  of  facts,  it  appears,  that  in  1826  there  was 
oonyeyed  to  one  Robert  M.  Carlton,  agent  for  Lawrence 
ooanty,  by  one  Robert  Kilgore,  in  consideration  of  the  reloca* 
tioQ  <tf  the  seat  of  justice  of  Lawrence  county,  and  that  a  part 
of  the  town  be  located  thereon,  and  for  the  sole  use  of,  and 
benefit  o^  Lawrenoe  county,  a  certain  tract  of  land  described 
in  the  finding,  which  includes  the  tract  in  controversy;  that 
immediately  after  receiving  said  conveyance,  said  agent 
platted  and  recorded  said  real  estate,  with  other  lands,  and 
on  which  was  located  the  town,  now  city,  of  Bedford,  in  said 
Lawrence  county,  which,  with  the  streets,  alleys,  squares,  and 
lots,  as  thus  platted,  are  now  a  part  of  said  city. 

It  is  farther  found,  that  in  laying  out  and  platting  said 
town,  all  of  said  real  estate  was  not  platted;  that  giving  to 
all  streets,  alleys,  squares,  and  lota  their  fiill  width,  there  re- 
mained a  strip  on  the  south  side  of  the  plat,  and  oflf  the  south 
Bide  of  the  tract  so  conveyed  to  said  agent,  thirty-two  feet  in 
width,  which  has  been  inclosed  by  the  appellee  and  his 
grantors,  and  possessed  by  them  continuously  and  ^^^^  unin* 
termptedly,  and  used  by  them  uninterruptedly  for  a  period  of 
thurty  years  prior  to  March,  1890,  and  prior  to  the  commence* 
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Btatdtb  or  laoTATion— WsBV  Will  Bini  Afliiww  limnaviL  Oi»- 
ffOBATioira.^Th«  tUtala  will  ran  againti  a  mty  la  mmm  iamMng  propwtj 
«r  ooninoti  whioh  do nol  p«rtdii  t» lb*  uiihoritj  of  tho  steto  wiudiiin- 
troiaad  Ihroagh  i^  b«l  agaiM*  Om  •zaroiM  «f  tnth  Mthotity  tht  itetili 
diMiiMlraai  IfatiriMT.  I7faMifliraBu,78lOTra»437.  T]MaMza,'*L^ 
of  Hmt  doM  not  bor  tho  •Uke,''i4ppli«  only  in  favor  of  tho  tovar^ga  povir, 
mad  doM  not  apply  to  mnnioipal  oorporationa  dmiving  thair  powcn  fran  tin 
•orareignr  JTof  t.  School  DkMdt,  SB  KeK  200;  t  Am.  8L  Sep.  fSa^  and 
■otof  aMNi^^A.aknteT.Powe24SSlf&B85|  66  Am.  1>oq.  I97,  and  aote; 
(%^P«itoT.^cM^,S4Io«a»»3;66Am.l>aeL7S9LandBoltb  TlMftitrti 
oC  lioiitatioiia  nana  againat  eitiM^  towna.  and  aabool  dktriolB:  AMp  ▼.  &W 
DibfHd;  aa  KelK  620;  27  Abl  81  Bap.  420,  and  nota  withtiwaamaoBlhrtii 
Baa  fnrthar  the  aztMdad  notoa  to  J^M  ArM  ▼•  IfdGUai,  48  Am.  B«p.  I^ 
and  C^mImmMI  r.  JVmI  /VmAatoiai  lAnrdL  tt  Aik  Da&  71flL 
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pllXnKA]U,M6.] 

lIOKTOAoi  ToMOLOsimB— Paetzv— CoifGLvaxTsmM   «V  Jl 

DnrAVUP.-^AIl  panona  olatming  an  interett  in  mortgagad  praaiiMi  tn 
propar,  if  not  naoasuury,  partiat  to  a  suit  in  foraoloanra,  and  wbea  madi 
partiaab  a  Jndgmant  by  dafanlt  ia  conoiaaiTa  upon  tho  Jndgmoat  dsfod- 
anta  aa  ta  aracj  mnttar  admittad  by  tbo  dafiMilt  and  ndjndiaated  Vftkt 
Jndgmantb 

IfoBTGAon  FoniCLOSiTRB— DiVAVLT.~If  ooa  b  mada  n  party  to  a  rait  to 
foreoloM  a  mortgaga  in  which  it  it  alleged  that  ha  eUima  ■dom  intervl 
In  tha  property,  and  tha  lalief  eooght  againat  him  ia  to  foradoae  kn 
aqnity  of  redemption,  if  ha  have  anch  intereet^  ha  ia  raqnired  thcraby  Id 
•Mart  hia  intaxeat,  and  baling  to  do  aPb  ha  ia  praelndad  faf  the  dram  of 
foreoloeare  againat  hioL 

ItarroAoi  FoRKOLOsinin  bt  Oirs  ov  Sxtkbal  Mostoaob»— Siraor  of. 
A  anit  by  one  of  aeveral  mortgageea  to  foreoloee^  aa  to  hia  aeparata  noli 
■aonrad  by  tha  aama  mortgage*  doea  not  mecga  tha  elaima  af  the  oUmi 
mortgageea^  nor  praolnde  them  from  foreoloaing  and  adlingi  aad  tki 
mortgagora'  righta  of  redemption  aa  to  each  mortgagee  aanaot  be  kal 
by  •averal  foreoloaurea  aa  to  aaoh  mortgagee  inataad  of  a  nnited  fon* 
doanra  of  all  tha  mortgageea. 

JvDcuan^Fouan  Dncmow  Whbh  Kov  Ras  JuDiaATA.~It  win  aok  bt 
pcaanmad  that  the  anpcoma  oonrt  adjndioated  n  qneation  not  befoif  it 
in  n  former  oaae^  not  affeoting  tlia  righti  of  the  aama  partiaab  aad  oi^ 
lateral  thereto^  ao  aa  to  make  that  deoiaion  a  rnla  of  tho  oaaa  apoa  oav 
qneationa  thereafter  ariaing  between  other  partiea. 

WxKBSkAOM  FoBacLoavBB— BxDmpTioir— Rrom  ov  Aoazrvt  Amovn  or 
PvBOHABUU — ^The  aaaignee  of  a  oertificata  of  puroliaae  to  land  on  wbick 
n  mortgaga  baa  bean  foreoloaed  oeaapiaa  no  better  poaition  in  raUtiaa 
ta  the  property  than  hia  aaaignor,  and  if  a  right  of  radamptioB  tiiili 
againat  the  latter,  it  eziata  againat  tha  former. 

MnmoAani— FoBsoLoaumn— FoEFBRoiui  or  Pumast  Snoinurr— Smoi 
or  SaoomuBT  SBOUBixT.^If  tha  holder  of  n  mertgaga  aaearod  b/ 
primary  aaimri^  forfeita  hia  right  ta  foredoaa  it  hi  parmitting  aat^ 
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JidbatioB  wMflk  Mftopt  Ua  from  pamiBg  M^  Im  ii  dM  wtopftd  Iroai 
Miforoing  thft  morifag*  ■gaioit  aMoodary  sMuity  bald  bj  him. 
MonoAon— FoBmruu  ov  Lmr— Kvowlbdoi  or  Tbibb  Plana  la 
AiVMnxao. — ^KnowUdga  of  third  partiaa  faitonated  in  mortgagad  prop- 
ar^  Uiat  othara  hara  fotiaUad  tbair  mortgaga  liaa  tharaoiip 
or  giva  naw  aqoitiea  to  tho  kttar. 


A  M.  Ccbb  and  B.  F.  Ibaeh,  for  the  appellants. 

W.  H.  Tranmd^  J.  B.  Kenmer^  and  V.  8.  Le$h^  for  tha  ap- 
pellees. 

^^  Haokhst,  J.  In  Jane,  1887,  John  Booheinatitnted  pro- 
oeedings  in  the  Huntington  oirouit  conri  to  foreclose  a  mort- 
gage for  three  hundred  dollars,  balance  of  the  purchase  price 
for  a  house  and  lot  in  Huntington,  executed  bj  Ann  S.  Moffitt 
and  Patrick  W.  Moffitt. 

To  the  suit  by  Roche  the  mortgagees  were  defendants  and 
the  appellants  were  made  parties  to  answer  as  to  their  inter- 
ests. The  aj^llants,  in  January,  1884,  after  the  cause  had 
returned  from  the  supreme  court  (as  reported  in  77  Ind.  48), 
filed  three  separate  and  substituted  amended  cross-complaints 
against  the  appellees.  Upon  issues  on  said  cross-complaints 
there  was  a  trial  by  the  courts  a  special  finding,  and  a  judg- 
ment for  the  appellees.  There  are  numerous  assignments  of 
error,  but  we  will  consider  only  such  as  present  the  question 
of  the  correctness  of  the  conclusions  of  law  upon  the  special 
findings  of  facts  by  the  court,  some  of  the  assignments  being 
waived  by  the  failure  to  present  them  in  argument,  and  others 
being  lost  by  the  absence  of  the  evidence  from  the  record. 

The  following  is  a  summary  of  the  special  finding; 

1.  January  6,  1862,  Ann  R.  and  Patrick  W.  Moffitt  exe- 
cuted to  John  Roche  a  purchase-money  mortgage  for  $800 
en  a  house  and  lot 

2.  July  12,  1869,  Moffitt  and  wife,  McCurdy  and  wife» 
and  Gotshall  and  wile  gave  a  mortgage  on  foundry  property, 
to  secure  nine  notes  of  the  same  date,  due  in  five  ^*  years, 
as  follows:  To  John  Roche,  $1,000;  William  Swing,  $500; 
Ewing  Brothers,  1600;  Enos  T.  Taylor,  9600;  Frederick  Dick, 
1600;  Patrick  O'Brien,  $600;  Abram  Michler,  9600;  John 
Michler,  9600,  and  Jacob  Weber,  9260. 

Qotsball  oonveyed  his  interest  to  Patrick  Moffitt^  and  Mo- 
Curdy  conveyed  to  Thomas  Roche. 

8.  July  12,  1869,  Ann  R.  and  Patrick  Moffitt  executed  a 
mortgage  on  said  bouse  and  lot  as  secondary  security  for  said 
several  notes,  in  finding  two  above. 
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4.  Abram  MloUer  assigned  his  note  to  John  Lawkr,  sod 
Kwing  Brothers  assigned  their  note  to  Cyras  Meely. 

6w  October  8,  t875,  Lawler  sued  to  foreclose  against  the 
foundry  property,  making  defendants  the  mortgageesi  the 
mortgagors,  Meely  and  Thomas  Roche  and  wife. 

There  were  judgments  for  Lawler,  Dick,  Taylor,  Weber, 
and  Meely  against  Patrick  Moffitt  and  Thomas  Roche,  and  a 
foreclosure  in  their  favor  against  all  other  defendants.  Upon 
these  judgments  such  payments  were  made  as  that  91,100 
remained  due  April  7,  1877. 

6.  There  was  a  deoree  and  sale  of  foundry  property  to  John 
Roche  April  7, 1877. 

7.  There  was  no  redemption,  and  a  deed  was  made  by  the 
sheriff  to  John  Roche,  April  7, 1878. 

8.  May  19, 1877,  John  Roche  sued  to  foreclose  his  purchase- 
money  mortgage  on  the  house  and  lot,  making  the  Moffitts 
and  John  Michler,  William  Swing  and  Patrick  O'Brien  d^ 
fondants.  Michler,  Swing,  and  O'Brien  cross-complained 
against  the  Moffitts.  Roche  recovered  judgment  against  the 
Moffitts  for  $309.36,  and  a  foreclosure  against  all  the  defend* 
ants.  Michler,  Swing,  and  O'Brien  recovered  judgment 
against  the  Moffitts,  foreclosing  the  '*  secondary  security" 
mortgage  on  the  house  and  lot  The  Moffitts  appealed  from 
the  judgments  and  the  Roche  judgment  was  affirmed,  while 
the  judgment  as  to  O'Brien  et  al.  was  reversed. 

9.  May  21,  1877,  John  Roche  sued  to  foreclose  M'  the 
foundry  mortgage  as  to  his  $1,000  note.  He  made  defend- 
ants  the  Moffitts,  Thomas  Roche,  Hannah  Roche,  his  wift, 
Swing,  O'Brien,  and  Michler.  There  was  personal  judgment 
against  Patrick  Moffitt  and  Thomas  Roche,  and  foreclosure 
against  all  of  the  defendants.  The  Moffitts  appealed,  and  the 
judgment  was  affirmed. 

10.  In  1883,  on  decree,  the  foundry  was  sold  to  John  Roche 
under  the  foreclosure  (9)  for  12,180,  the  foil  value  of  the 
property,  and  there  was  no  redemption, 

11.  March  6,  1883,  on  decree,  the  house  and  lot  was  sold  to 
John  Roche,  under  foreclosure  (8)  of  purchase-money  mort- 
gage. 

12.  March  1,  1884,  John  Roche  transferred  certificate  of 
purchase  for  house  and  lot  to  Swing,  O'Brien,  and  Michler. 

13.  March  1, 1884,  the  Moffitts  executed  a  mortgage  on  the 
house  and  lot  to  Trammel  to  secure  a  pre-existing  debt  of 
$1,500.    March  5,  1884,  Trammel  redeemed  said  house  and 
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m  dtfendaat  to  answer  m  to  his  rappoaed  or  poidblOp  but  un- 
known or  midoftned,  interest  in  the  propertj,  we  think  that, 
as  against  him,  a  default  ought  to  be  oonstrned  as  an  admis- 
sion»  that»  at  the  time  he  £siled  to  appear  as  required,  he  had 
no  intereet  in  the  property  in  question,  and  hence  as  oonclu- 
dTe  of  any  prior  claim  of  interest  or  title  adverse  to  the  plain* 
tiff.  Any  less  rigid  rule  of  construction  might,  and  in  many 
eases  doubtless  would,  defeat  the  very  object  properly  had  in 
new  in  making  the  party  a  defendant  to  answer  as  to  his 
supposed  or  possible  interest  in  the  property  involved,  to  the 
end  that  all  claims  to  or  against  such  property  might  be  ad- 
justed by  the  final  judgment  or  decree,  and  further  litigation 
thereby  avoided.''    Citing  authoritiea. 

In  Craighead  v.  DaUan,  105  Ind.  72,  the  rule  and  the  reason 
for  it  are  stated  with  clearness  and  precision  as  follows: 
^  Since  the  adoption  of  the  code  it  has  been  the  rule  in  this 
state  that  where  parties  are  brought  into  court  upon  a  com- 
plaint to  foreclose  a  mortgage  and  are  challenged  to  assert 
such  interest  or  title  in  the  land  as  they  may  have,  a  decree 
adjudging  that  they  have  no  title  or  interest  will  conclude 
them.  One  of  the  leading  purposes  of  a  suit  to  foreclose  a 
mortgage  ia  to  secure  such  a  decree  as  will  enable  the  plain- 
tiff  to  sell  all  the  right  and  title  that  his  mortgage  covers, 
and  enable  a  purchaser  at  the  sale  to  ascertain  what  title  it 
18  that  ho  buys.  To  attein  this  end  it  is  necessary  that  all 
the  claims  h^d  against  the  mortgaged  premises  should  be 
adjusted  in  one  suit  This  the  spirit  of  our  code  requires,  for 
it  makes  ample  provision  for  bringing  all  the  interested  par- 
ties into  court  and  for  adjusting  all  conflicting  claims  and 
equities.  The  rule^is  a  salutary  one,  it  tends  to  repress  litiga- 
tion, gives  confidence  in  public  records,  secures  respect  for 
jadgmente  and  decrees,  and  investo  sheriffs'  sales  with  strength 
and  certainty  ^^  that  do  much  to  promote  the  interesto  of 
both  debtor  and  creditor.'' 

We  dte  the  following  oases  to  the  general  proposition  that 
one  made  a  party  to  a  suit  to  foreclose  a  mortgage,  where  it 
is  alleged  that  he  claims  some  interest  in  the  property,  and 
the  relief  sought  against  him  is  to  foreclose  his  equity  of 
redemption,  if  he  have  such  an  intereat, .  he  is  required 
thereby  to  assert  his  interest,  and  failing  to  do  so  he  is  pro- 
eluded  by  the  judgment  and  decree  of  foreclosure  against 
him:  Elwaod  v.  Btymsr,  100  Ind.  604;  Cran$  v.  Kimmer,  77 
lad.  215;  iWivr  v.  Wright^  88  Ind.  898;  Neweame  v. 
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Bee.',  78  Ind.  SOS;  Jiuliaiia  ete.  Bg.  Co.  ▼.  AJOen^  118  Lid. 
681;  Hoe$  ▼.  Boyer,  108  IncL  494;  DeHavem  t.  Jrwirfiuni, 
128  Ind.  62;  Koane  ▼.  Carney,  87  Ind.  84;  Baioen  ▼.  VM,  85 
Ind.  268;  Buchanan  ▼•  BerbMtv  Life  Ine.  Co^  96  Ind.  610; 
Pwiet  T.  iZtftd,  81  Ind.  669;  Greenup  t.  Croob,  60  Ind.  410; 
Datenfori  ▼•  Bameii,  61  Ind.  829,  and  the  caaae  from  which 
we  have  quoted. 

We  have  no  oaie  to  the  contrarj^  and  we  know  of  no  ease 
where  each  right  ie  not  lost,  unless  expressly  reserved  or  ex- 
eluded  from  the  operation  of  the  deeree. 

The  case  of  Moffiii  v.  Boehe,  76  Ind.  76,  is  arged  upon  ns 
as  not  only  at  variance  with  the  rule  we  have  found,  but  u 
establishing,  for  the  purposes  of  this  proceeding,  a  rule,  bow- 
ever  erroneous,  nevertheless  the  law  of  the  case.    That  was 
an  appeal  by  the  MoflBtts  and  Thomas  Roche  and  wife,  from  a 
judgment  in  favor  of  John  Roche,  foreclosing  said  foundij 
mortgage  as  to  his  note  for  $1,000.    The  foreclosure  was  de- 
creed not  only  against  the  MofBtts  and  Thomas  Roche  and 
wife,  but  also  as  to  O'Brien,  Ewing,  and  Michler,  as  we  learn 
from  the  ninth  finding  in  this  case.    The  appellants  there 
urged  no  question  of  former  adjudication;  only  two  questionfl 
were  made,  namely:  the  suflBciency  of  the  plaintiff's  second 
paragraph  of  complaint,  and  the  first  paragraph  of  the  defend- 
ant's  answer.    *^  The  character  of  the  answer  is  not  dia- 
olosed,  but  the  court  said  it  was  not  error  to  sustain  a 
demurrer  to  it,  as  it  at  most  only  affected  questions  of  cost 
The  second  paragraph  of  complaint  there  reviewed  is,  in  sab- 
stance,  set  out  in  the  opinion.    It  discloses  the  Lawler  fore- 
closure  and  sale,  but  does  not  disclose  the  adjudication  in 
that  foreclosure  against  O'Brien,  Swing,  and  Michler,  or  even 
that  they  were  parties.    The  effect  of  the  point  against  the 
paragraph  of  complaint,  and  of  the  decision  upon  it,  is  that 
a  suit  by  one  of  several  mortgagees  to  foreclose,  as  to  his  sepa- 
rate  note,  secured  by  the  same  mortgage  securing  others,  does 
not  merge  the  claims  of  the  other  mortgagees,  and  does  not 
preclude  them  from  foreclosing  and  selling,  and  the  mort- 
gagors' rights- of  redemption,  as  to  each  mortgagee,  could  not 
be  lost  to  the  mortgagors  simply  by  several  foreclosures  as  to 
each  mortgagee  instead  of  the  united  foreclosure  of  all  the 
mortgagees. 

We  will  not  presume  that  this  court  adjudicated  a  question 
not  before  it,  in  a  case  not  affecting  the  rights  of  these  appel- 
lants, so  as  to  males  that  decision  a  rule  of  the  case  upon  ne« 
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qoMtioiis  arUng  thereafter  betweeo  other  perliee,  elthongh 
poniblj  in  proceediogi  ooUateral  to  each  ease. 

We  find  in  the  record  no  error  as  to  the  appellee  Boohe, 

The  title  of  the  appellee  Hawley  to  tha  hoaee  and  lot, 
throngh  the  redemption  from  the  Roche  sale,  as  found  in 
the  thirteenth  and  fourteenth  special  findings,  is  attacked  for 
an  alleged  irregularity  in  the  payment  of  the  redemption 
money  to  the  clerk  of  the  circuit  court  instead  of  the  appel- 
lantSf  who  held,  as  assignees  of  Roche,  the  certificate  of  pur- 
chase. The  Revised  Statutes  of  1881,  section  768,  providee 
the  right  and  the  manner  of  redemption  by  the  owner  of 
lands  sold ;  sections  771  and  772  provide  the  right  and  the 
manner  of  redemption  by  judgment  creditors,  and  section  774 
provides  the  right  of  redemption  by  lienholders  other  than 
judgment  creditors,  **upon  the  same  terms  *^*  and  condi- 
tions as  (therein)  herein  before  required  in  cases  of  redemp- 
tion by  judgn:ent  creditors.'* 

The  "terms  and  condition,'*  taking  together  all  of  these 
Bections  with  the  fact  that  section  774  does  not  provide  the 
manner  of  making  the  redemption,  mean  the  manner  of  re- 
demption provided  as  to  judgment  creditors. 

This  manner  was  pursued  by  Trammel,  as  found  by  the 
court,  and  the  subsequent  sale  and  title  under  section  778, 
Revised  Statutes,  1881,  by  venditioni  exponas^  seem  to  be 
regular,  as  found  by  the  court  below:  See  Htrvey  t.  Kro9i^ 
116  Ind.  268. 

If  the  appellants  held  any  enforceable  interest  in  the  house 
and  lot  at  the  time  of  the  redemption,  it  was  by  and  through 
the  Roche  certificate  of  purchase  transferred  to  them.  By 
the  assignment  of  the  certificate  they  occupied  no  better  rela- 
tion to  the  property  than  Roche  occupied  before  the  transfer. 
It  cannot  be  maintained  that  Trammel  could  not  have  re- 
deemed from  Roche,  and  if  not,  why  not  from  his  assigneee, 
tl  e  appellants?  The  appellants  desire  to  treat  their  purchaser 
of  the  certificate  from  Roche  as  a  redemption  by  them  from 
the  Bale  in  his  behalf,  and  they  cite  Weeierfidd  ▼•  Kimmer^  82 
Ind.  365,  in  support  of  this  proposition. 

In  that  case  it  was  held  that  a  title  acquired  under  sheriff's 
Bale  in  1872  was  strengthened  by  the  purchase  of  the  decree 
of  1876;  that  such  purchase  operated  not  as  a  redemption  or 
assignment,  but  as  a  cancellation.  There  is  no  analogy  be* 
tween  the  two  positions. 

O'Brien,  Swing,  and  Michler  had  no  recourse  upon  the 
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to  they  had  exhMMUd  «fae  foondiy  praporfy  ImU  m 
■eourity.  This  wm  czpmdj  iMld  agumt  than  in  Jfi^|Kr  ▼• 
Hoe&tf,  77  Ind.  48.  Wb«ii,  u  wm  have  Imm  hdd^  tb^  ht- 
fciiad  tlieir  remedy  againei  the  primary  property  by  permit 
ting  an  adjndioaftion  whieh  eeiopped  them  to  pnrsne  it,  the 
drcnmatanoee  weie  eneh  ae  to  raleaee  ^^  their  lien  ageinei 
the  bouee  and  lot^  the  eecondary  eeonrity. 

In  this  Tiew  of  the  qoestion  the  a{qpeUanto  were  entitled  to 
no  fbrecloenre  of  either  of  the  mortgagee  looght  in  their  rroei 
eomplainte  to  be  foreeloeed.  The  knowledge  of  Trammel, 
Taylor,  and  Hawley,  ae  found  by  the  eoort  in  the  fifkemth 
and  sixteenth  epeoial  findingii  thai  the  appellanto  had  loet 
their  lien  on  the  honee  and  loi»  did  not  inereaee  the  eqnitiee 
of  O'Brien,  Ewing»  and  Ifiohler,  nur  give  them  new  eqnitieeb 

We  find  no  error  in  the  reeord. 

The  Judgment  ie  in  all  things  alBrmed, 


MosroAam— FMaouMwas— PABfim  DsmmASv.— Wbta  a  aiil  b  luli- 
lBl»d  to  f oraoloM  a  laortgagt  Umi,  all  panons  int>r<rt>d  ia  tlie  crtata  thoM 
to  wMjdib  partiMi  WkHmeg  t.  ffiggku.  10  Old.  M7|  70  Am.  Ilao.  748.  Md 
Bot«|  San  JWmdMO  t.  Lamiomt  18  OU.  466|  79  An.  Dm.  187,  and  nota; 
Jme§  T.  Vtri,  181  Ind.  140;  18  Am.  81.  B^  S79»  ud  aoto;  octudad  Mto 
to  BtHtuk  T.  Hoik,  1  Am.  81.  Eep.  188}  notaa  to  CaUUt  v.  C9UU%  79  Am. 
Daa.  617,  mod  Ooodaaow  t.  awtr,  78  Am.  Dao.  WO. 

MoBTOAOse— PeaMLOtOBB— Bm  Juouuta.— Aft«  tto  loraoloaBra  af  a 
mortgaga  tha  dafaodaot  la  praehidad  from  ahowing  ito  prior  paymanii  RSg§ 
T.  Cook,  4  Oam.  838;  48  Am.  Dao.  462;  Aiffe  t.  Btillg,  18  Iowa,  108;  88 
Am.I>aa.881  Bat  aaa  Jf iftaww||>  t.  MtBHtU,  7  P^age^  808;  84  Am.  Daoi 
SBQ^aadnoHM  towkaa  a  daana  of  iotaolooara  will  ba  apanad  ta  Ia8  li 
dafaoaaa. 

MoMOAoaa— Bspinwios  Tboh  FioaBObosroa^Thia  ^aation  ia  tliat^ 
ooghly  diaooamd  in  tha  axtandad  aoto  to  ffom  v.  Imiktmapoih  NcL  BmJk,  tk 
Am.  St.  Bapi  SiS. 

Appiai/— Law  or  trs  Cisa^na  dooUoa  of  tba  sapnaw  oo«it  apos  • 
lormar  appaal  ia  a  aoaa  ia  aa  to  ovaiy  point  ptaaantod  and  daoidad  on  tmA 
appaal  tha  lawof  tba  aaaat  iTarpAy  t.  ilMrn^  88  Or.  108|  S8  Am.  8a.  Bo|w 
878|  aoto  to  Jfora  ▼•  Oalkku,  88  Am.  St.  Bap.  188b 
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Stults  V,  Salb. 

[tt  KurrooKTt  ••) 
B/amanaAh,  Ooin>mo9f  BasBrrLOi  to  Bhjotmbut  or.*-A  WoMilaad 
i^t  OMiaot  be  aoqnired  bj  oae  who  has  no  hamHj,  hat  •Sin  tbo  right 
Mm  OHM  Tooted,  the  hM  cf  the  luuly  by  deolh  or  wmriiigo  wOl  mI 

A.  0.  Bueler  and  0.  B*  Seymour^  for  the  appellant 
AlbM  and  StUUdge^  for  the  appellee. 

*  Holt,  C.  J.  Thie  appeal  presents  a  singltp  bot  hitherto 
Qodecided,  question  bj  this  court. 

When  the  appelleoi  H.  H.  Sale,  in  1864,  first  came  into  the 
oecapancj  of  the  property  in  eontest,  and  in  which  ^  he  had 
a  life  estate,  he  was  nndoubtedly  a  Ixmafide  housekeeper  with 
a  famUy.  It  then  consisted  of  a  wife  and  fire  children;  and 
that  he  then  acquired  a  homestead  right  in  the  property  is 
beyoDd  question. 

He  has  occupied  it  as  a  housekeeper  ever  since.  In  1888| 
when  this  suit  was  brought  upon  a  return  of  nnUa  h&na  to  sub- 
ject whatsYor  property  he  had  to  the  payment  of  the  appel« 
lanfs  debt^  his  family  had  narrowed  to  one  daughter,  an 
inraUd  brother,  and  his  mother-in-law;  and  since  October, 
1887,  although  a  housekeeper  in  the  property,  he  has,  by  rea* 
Km  of  death  and  marriage^  had  no  family  whatever,  within 
^  legal  meaning  of  that  term,  living  with  him:  Sroob  eU.  v. 
OoUini,  11  Bush,  622.  It  is  therefore  elaimed  that  it  is  not 
BOW  exempt  to  him  as  a  homestead^  but  is  liable  to  the  ap- 
pdlaat's  debt. 
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Oar  tUtQte  exempts  to  the  debtor  ai  m  homeeteedi  land 
worth  not  over  one  thousand  dollars,  if  he  be  a  bwa  JUi 
housekeeper,  with  a  familj  of  this  com  mon wealth.  Ths  nr 
tare  of  this  right  is  not  fixed  by  the  statute  bj  name.  Ha 
may  sell  the  property,  but  is  divested  of  the  right  to  it,  if  bo 
permanently  abandons  it  as  his  home.  It  may,  perhape,  bo 
said  to  be  a  qualified  estate.  It  continues  after  his  dcaib  for 
his  widow  during  her  occupancy  of  it,  though  there  be  do 
children:  Oay  r.  Hank$,  81  Ey.  652. 

The  husband  has  the  like  right  in  the  homestead  of  the  de- 
ceased wife.  This  court  has  decided  that  where  the  rigbt  is 
thus  derivative,  the  having  of  a  family  is  not  necessary  to  its 
continuance.  It  is  to  the  creation  of  the  right  at  the  outset 
in  the  husband  or  wife  but  not  to  the  continuance  of  it  in  tbo 
survivor:  EUi$  v.  Datis,  90  Ey.  183. 

In  this  case,  however,  there  is  no  derivative  rigbt  of ' 
homestead.  The  property  belongs  to  the  husband,  who  is  tbo 
debtor,  and  is  claiming  it  as  exempt  to  him  as  a  homestead. 
Undoubtedly  the  having  of  a  family  was  necessary  to  tbo 
creation  of  the  right  in  him,  but  is  it  necessary  to  the  eoo- 
tinuance  of  it?  While  essential  to  its  coming  into  existeDce, 
yet  when  it  has  once  vested  in  the  debtor,  does  he  lose  it  b/ 
death  or  the  marriage  of  his  children,  leaving  him  alone,  bat 
still  a  housekeeper  in  the  occupancy  of  the  property? 

The  statute  makes  no  express  mention  in  this  respect 
We  must,  therefore,  look  to  its  general  scope  and  spirit  tor 
guidance,  the  right  being  the  creature  of  it 

It  is  urged  with  force  that  the  homestead  exemption  is  for 
the  benefit  of  the  family,  and,  therefore,  where  this  iamily 
relation  does  not  exist,  there  is  no  homestead  exemption.  In 
other  words,  the  reason  for  the  rule  ceasing,  the  rule  ceases. 
This  is  true  as  to  the  coming  into  existence  of  the  hcmestead 
right;  and  it  is  no  doubt  also  true  that  the  primary  object  of 
the  statute  was  the  protection  of  families  from  want,  and  tbo 
giving  to  them  a  shelter;  yet  the  faot  that  the  statuto  pves 
the  homestead  of  the  deceased  wife  to  the  husband  daring  his 
occupancy  of  it,  although  he  has  no  family,  shows  that  it  was 
not  intended  to  provide  for  the  wife  and  children  alone.  Eoi 
in  such  a  case,  does  not  become  homeless. 

Can  it  well  be  supposed  that  the  legislature  intended  tbst 
in  the  event  of  the  death  of  the  wife  owning  the  homestead, 
the  benefit  of  it  should  continue  to  the  husband  during  bis 
occupancy,  although  he  has  no  family,  and  yet  that  if  bo  bo 
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I  oioMT  <rf  it|  and  hi8  wiib  or  cUUbmi  dfey  or  ilw  Iftllir  iBVtj 
«id  Jmvo  Un,  hit  xiglit  to  the  exemption  Maaes  f  If  ao^  it  it 
aaii^alar  aUto  of  *  oaae;  and  if  ao^  it  ia  eqnallj  tnie  of  the 
wifa,  arhena  aha  aim  the  honeatead.  In  the  event  of  the 
Jmiband^  death  owning  the  bomesteady  aha  takea  it  at  ear. 
yvmr  ao  long  aa  aba  oocopiea  it,  although  ahe  haa  no  ikmilj; 
but  if  aheoama  it|  and  her  hnaband  diea,  there  being  no  longer 
any  funil j,  her  bemeatead  right  eeaaea. 

Why  abonld  not  the  eriginal  ewner  have  a  right  equal  to 
the  auTTivor,  and  irhy  abould  not  the  law  faTor  the  latter 
aqfoallyat  lenat  with  the  formerT  la  the  party  to  be  worsted 
beeanae  beowna  the  property  f  Can  any  reaaon  be  given  why 
the  same  right  ehould  not  exist  as  to  bis  own  property  aa  ia 
given  to  him  in  bis  wife's  property  after  her  death  f  Oaght 
not  his  olaim  to  a  homestoad  in  his  own  property,  as  againat 
his  own  creditors,  to  be  as  maoh  regarded  as  bia  olaim  to  one 
in  her  property  aftor  her  death  T 

The  conatroction  here  oontonded  far  by  tiie  creditor  should 
not  be  given  to  a  statute  which  waa  enacted  from  a  spirit  of 
Mberality  toward  the  debtot.  The  Massacbusette  atotute  of 
?S55  limited  the  homestead  exemption  to  a  **  boneelMilder 
Lamg  a  family/'  It  continued  it  to  the  widow  and  ohiidren 
after  bis  death,  but  oonteined  no  provision  for  ito  continuance 
to  the  husband  after  the  death  of  bia  wife  and  the  departure 
of  his  children;  but  the  aopreme  court  of  that  atato  lield  that 
his  ii|^  ipaa  net  thereby  hMt  aa  long  aa  he  eontinwed  to 
oceopy  the  property  aa  Ids  home,  saying:  ''Any  other  con- 
Btmction  would  render  a  husband,  who  bad  been  deprived  of 
his  family  by  accident  or  disease,  or  by  their  desertion,  with* 
out  any  fault  of  bis,  liable  to  be  instontly  turned  out  of  bia 
homestoad  by  his  creditors":  SiUaway  v.  Brown^  12  Allen,  80. 

*  This  case  and  other  aomewhat  kindred  ones,  are  cited  in 

section  72  of  Thompson  on  Homesteads  with  apparent  ap» 

proval;  and  while  the  Massacbusette  atetute,  aa  well  aa  that 

of  Illinois,  denominates  the  right  as  **an  estate  of  homestead,'' 

while  our  own  merely  exempte  land  worth  one  thousand  dol* 

lars  as  a  homestoad,  yet  the  case  last  cited,  as  well  as  Kimbrd 

V.  WiUxM,  97  IlL  494,  and  Keider  y.  Dratib,  52  Texas,  £76,  86 

Am.  Bep.  727,  are  so  far  kindred  to  this  one  aa  to  merit  cite- 

tion.    True,  the  question  is  one  of  statutory  construction,  and 

the  decisions  in  other  stetes  are  of  value  only  so  far  as  their 

statutes  are  like  our  own;  but  considering  the  entire  act,  and 

the  spirit  which  led  to  ito  enaotmenti  it  seems  to  na  ite  only 
AK.  WL  bmf^  vob  xxxvL— ar 
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iMiooable  eonstmoUoii  Is  thai  whik  Um  luifliig  dt  a  haSij 
is  necesMrj  to  the  oreatioa  of  tho  hometlead  rights  tinltUt 
is  not  necessary  to  its  oontiniumoe.  It  is  not  neoesmy  to 
inqoirs  why  this  wss  made  a  neoessaiy  oonditioQ  to  its  ci^ 
ation.  The  statate,  in  sabstanoe,  says  so;  but  tt  doss  not 
provide  that  it  is  necessary  to  its  continnanoe;  and  in  sniflr 
to  harmonise  and  render  consistent  and  reasonabls  its  othir 
provisions,  it  should  not,  in  our  opinion^  he  so  oonstmed. 

Here  the  debtor  was  invested  with  the  right;  it  eziitsd 
when  this  suit  was  brought;  he  has  done  nothing  to  leileus 
or  forfeit  it,  and,  in  our  opinion,  is  still  entitled  to  it|  beiiig 
yet  a  housekeeper  in  the  property,  although  by  misfortnns  he 
no  longer  has  a  family. 

Judgment  aflSrmed* 


HoiaRaAi>— TmusATios  nr  OmaAi*.— 4  bomitwid  it  aol  ImI  bf  ttt 
4mA  ef  th*  wife  ef  tiM  ewatr,  m  Umg  m  h«  oonttiMiM  %o  owto  il  Uiri» 
Smm  witk  his  Mnraali  and  family,  if  to  !»▼•  any,  and  wittoat  tba^  if  to 
hkw  aoaai  T^ifhr  v.  BoMtoan^  17  Tax.  74;  C7  Am.  Dao.  SIS^  aad  aota. 
Tha  hoBiartaad  azamptiiNi  eaaaaa  whaa  tto  daiaunt  aaaaaa  to  to  tto  toadaf 
a  famOys  Bewalk  v.  Kfmmer.  S  OU.  6S|  SS  Am.  Daa  S04^  aad  atpadally 
■Ota.  Tha  homaaiaad  ia  aceora  to  tto  aaa  of  tto  faouly  ao  long  aa  tha  Ihtt- 
fly  aoBtimiea  to  aiiat  aad  tto  haad  tharaof  to  oaeapy  tto  tomaataads  htf 
flM»  V.  JTaatoM.  10  Tax.  S38;  S8  Am.  Dao.  49S.  Thoqncatioaaatovby^ff 
tto  haad  of  a  fuaily  ia  diTaatad  of  hia  homestaad  apoa  tto  doatt  or  mairi^ 
of  tha  OMmton  of  iiia  family  ia  diaooaMd  to  tto  oxtaadad  note  to  Ketmr  r. 
Drmil^  SS  Am.  Rap.  7S8-7ea  Aa  afunat  ataditota  a  hoaaaataad  haU  hy  a 
widow  to  har  daoaaaad  heaband'a  aatafta  doaa  Bot  ivauMto  nta  har  dmthi 
M^tkw^  v>  gflfltMOfi  eSQa.  S76>  SS Am.  Sfc.  Bap.  48A  Tto  daatk  of  aaa of 
tto  apaaaia  doaa  aot  to  any  way  alftar  tto  aatata  or  aharaotm  of  tto  hMW> 
otMdt  JtoM  ^Aekmmm.  80  CaL  SOS|  IS  Am.  8t  Bafw  IIC  Saalaitttf 
tto  aitaadad  nota  to  ffiiarfiia  v.  ffamff  SI  Ana,  a^  Bobw  SIl 
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United  Statbs   Exp&sbb  Go. 

PBXmffDCKT,«L] 

biBierATB  Oomiaao^  Imvaliditt  ov  Tax  ov  AoxHcni  or. — ^A  tax  nay 
to  laTiad  by  a  atata  opon  tha  proparty  of  a  foroisn  oorporatioe  witbia 
ito  bonndariai^  although  tlial  ooiporation  ia  an  aganoy  ol  iatenUto 
oommoroai  tot  a  atatato  impoatng  a  tax  whiah  ia  amaatially  o  harden 
span  tto  baaioaaa  of  aaoh  a  oorpocatioB  ia  aa  aitampted  oxaraaa  of  a 
powar  toloogiog  to  tha  national  gorommant^  and  moat  to  liald  invalid. 

larnHTAsa  Oommbboi,  Liaxnsa  Tax,  Wnm  DsntSD  ATmimn  Riev* 
LATiov  ov.— A  atatoto  proriding  ttot  **aU  axpraaa  aompaniaa  daiag 
toalnaaa  in  tlrfa  atata  ahall  to  raqnirad  to  pay  a  lioanaa^tax  of  Sto  haa* 
diod  doUaia  par  annum  whara  tto  diatanoa  orar  whioh  tto  Itoaa  ef  aaib 
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hudnd  odli^"  ivpoMi  •  tax  «pM  «ll»  friffligi  of 
teg  bnsinew  within  the  itoti^  md^  M  wpgida 
ating  b6iwa«B  this  and  olhar  ifaitM^  fa  aviilid  m  mi  sttHifft  to  ngadato 
fat«ntat«  oomiMrat. 

taBCTAn  OomnBoi*  Tax  ow  ^ *'**T~^Tiiif«1TiTTHTL  Wmv 

Dbmsd  as  AmiiPTKD  BaouiiAnov  «k— ▲  MfMso  Imt  pnfwiib^ 

pm^  eompMiy.  workiii^  openUiagp  cr  oobMUbc  Any  ttl^iAph  liao 

in  this  sfcAtoy"  shAll  "pAy  into  tbo  tnnrafy  a  tAz  oqoAl  to  ono  doOor  p« 

mile  for  iho  lino  of  polw  and  fint  win.  And  ifly  oonti  p«  aifa  lor 

AilditiaBAl  wiro^"  impooao  a  tAi  on  tlio 

tho  eompAnioo  AffMtod,  ondif  tlMooi 

€ommoroa^  tho  Uw  is  invAlid  ao  being  An  Attomptod 

beloDging  oxoloaiToly  to  the  f odorAl  l^gfafatvow 

Hihn  and  Bruee^  for  the  appellant. 

Roxd  WeitmmfeTf  for  the  appellee  SniHli. 

Hamumy  CoUtan^  Oddtmiih^  amd  HmMg^  tat  the 
tzpresa  companj. 

^  Pbyob,  J.  These  two  caeee  inmlye  the  Talidity  of  a  tax 
imposed  upon  the  two  appellees,  both  being  foreign  oorpora* 
tiona,  and  resisting  its  payment  npon  the  ground  that  the 
statute  impoeing  the  burden  is  in  riolation  of  the  foderal 
oonstitution. 

The  exercise  of  ther  power  is  claimed  to  be  deriTcd  from 
two  sections  of  the  statute,  the  one  applying  to  the  United 
States  Express  Ciompany,  and  the  other  to  Charles  Smithy  ao 
agent  of  the  Western  Union  Telegraph  Company.  The  oasse 
were  argued  as  one  by  counssl  for  the  state,  and  will  be  dis» 
posed  of  in  the  one  opinion. 

The  section  of  the  statute  with  reference  to  express  com* 
paniee  provides:  ^That  all  express  companies  doing  business 
in  this  state  shall  be  required  to  pay  a  license  tax  of  fiye 
hundred  dollars  per  annum,  where  the  distance  orer  which 
the  line  of  such  companies  operate  or  extend  in  this  state  is 
less  than  one  hundred  milesi  and  the  annual  sum  of  one 
thoasand  dollars  where  the  distance  is  more  than  one  hun- 
dred miles;  and  neither  the  company  nor  agent  of  any  com- 
pany which  has  paid  the  license  tax  required  to  be  paid  by 
^8  section  shall  be  required  to  pay  any  other  license  or  tax 
te  any  county,  city,  or  municipality  in  this  state;  provided 
•Qeh  company  shall  pay  ^  od  valorem  taxes  for  county  and 
i&nmcipal  purposes  upon  all  horses,  wagons,  furniture,  real 
estate,  and  other  property  at  the  same  rale  of  taxation  as  is 
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nilltgtoii  fl^oft  4itiHr  |Hrop«rt|r  ia  ihia  oommoavaalth'*:  Gtn, 

it  in  viotUtioD  of  (bat  provisioii  of  the  federal  conatilatioii 
giving  to  Congress  the  power  ''to  regulate  commerce  vith 
farsiga  nalioae  md  SMieng  ikm  Aerend  statoa.  mad  with  tks 
Indian  Irftefl**:  Psd.  Const,  ait,  1,  eeo.  8^  vnfaeea  <. 

In  this  action  by  tbe  state  to  recover  &»  Hcenne  tax,  a  pRh 
eeeding  aniboriied  by  statute,  the  appellee  baa  filed  an  an* 
sirsr  aUsgiRg  tbe  paynoMit  af  all  tazaa  asensnnd  •c^»*^«a  ji  bj 
the  state,  whether  state,  comity,  er  mnnicipal,  and  then  fm^ 
ceeds  to  deny  the  right  of  the  state  to  impose  a  harden  upon 
it  for  the  privilege  of  conducting  a  business  thai  is  in  aid  o( 
or  as  a  carrier  of,  commerce  between  tbe  several  states;  that 
it  transmits  goods,  etc.,  over  its  lines  for  commercial  and 
business  purposes  between  points  within  tbe  stale  of  Ksn* 
tttcky,  and  trom  peiats  within  tbe  state  to  points  in  all  tbe 
other  states,  its  lines  affording  business  relations  in  the  waj 
of  transportation  between  the  several  states  and  territories, 
and  between  the  United  States  and  foreSgn  countries. 

The  onl  J  question  presented  is,  does  this  statute  amoont  to 
a  regulation  of  commerce,  as  settled  in  eases  of  a  Vindied 
character  by  the  supreme  courtT  The  case  of  Cmtdker  v. 
KetUuekyf  141  U.  8.  47,  recently  decided  on  an  appeal  from 
tills  court,  where  a  license  fee  of  five  dollars  was  reqtiii^  to  fas 
paid  by  every  agent  of  an  express  company  before  engagnsg 
in  such  business,  waa  **  held  to  be  an  exaction  in  respeci  of 
commerce;  and  the  reasons  given  by  this  couii  for  castaining 
the  validity  of  the  act  upon  the  idea  that  it  was  passed  to  pro- 
tect its  citizens  against  irresponsible  corporations,  and  net  to 
interfere  with  interstate  commerce,  was  hdd  not  to  be  a  suffi- 
cient response  to  the  defense,  becwuse  the  elleot  of  tbe  aet 
was  to  impose  conditions  as  to  the  manner  of  condneting  in- 
terstate commerce  that  could  not  be  sustained*  Thia  is  a 
stronger  case  for  the  corporation  than  that  of  Crutoher. 

It  is  plain  that  this  tax  is  imposed  upon  the  business,  er 
upon  the  privilege  of  transacting  business  within  the  state,  and 
if  such  a  right,  when  given,  can  be  taxed  as  contended  by 
counsel  for  the  state,  it  would  be  conceding  to  the  state  gov- 
ernment tbe  right  to  prohibit  any  express  company  in  another 
state  from  doing  business  here  by  reason  of  tbe  heavy  bur- 
dens placed  upon  it  by  state  legislation.  If  the  regulation 
of  commerce  belongs  alone  to  the  national  government^  and 
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of  fliia  fli«re  b  no  qnestion,  tften  it  Is  apparent  the  state  baa 
ne  power  to  hnpoee  roch  burdens.  Nor  is  it  material  that  the 
bonien  imposed  maj  not  likelj  affect  interstate  basiness  or 
Gommeree.  It  maj  not  amount  to  a  prohibition^  atilli  if  the 
attempt  or  the  effect  of  the  legislation  is  to  regulate  interatats 
traffic  the  etatnte  is  invalid.  Snob  is  the  dedsion  of  the 
supreme  court  in  several  cases:  Lyng  t.  Michigan^  186  U.  & 
161;  Orvteher  t.  Kentucky^  141  XT.  8.  47.  ^AU  express  com- 
panies doing  business  in  the  state  shall  pay  a  license  tax,** 
and  this  being  exacted  for  the  right  to  do  busineM|  tha  aoi 
must  be  held  to  be  inyalid. 

In  the  case  of  the  Commonwealth  against  Charlsi  Smiih 
the  appellee  questions  the  vaHditj  of  the  revenue  ^^  law  taju 
ing  telegraph  oompanies.  Smith,  being  an  agent  of  the  Western 
Union  Telegrapli  Ck>mpan7y  and  aa  such  liable  for  the  tax  im- 
posed and  for  the  penalty  for  nonpajrmenL  The  proviaion  of 
the  revenue  law  is  as  follows: 

''It  shall  be  the  duty  of  the  president^  treasnrer,  aecretarj^ 
or  manager  of  any  telegraph  company  or  assooiatioa  workings 
operating,  or  controlling  any  telegraph  line  in  this  slatSi  to 
report,  under  oath,  to  the  auditor  of  public  accounts,  on  or 
befers  the  let  of  July  in  every  year^  a  full  and  complete  stai^ 
mont  of  each  Hue,  and  the  whole  number  of  miles  of  wiio 
woiled,  or  under  their  control  and  management  in  thia  state; 
and  shall  paj  into  the  treasury,  on  or  before  the  IQth  of  July. 
in  eaeh  year,  a  tax  equal  to  one  dollar  per  mile  tar  the  lino  of 
pdes  and  first  wire,  and  fifty  cents  per  mile  for  each  addip 
tiend  wire*:  CFen.  Stats.,  o.  92,  art.  4^  sec  4 

lUt  corporation  has  tangible  property  within  tha  state,  and 
M  property,  as  is  conceded,  is  subject  to  taxation  under  ita 
Iawi;  nor  is  it  denied  that  it  does  an  extensivo  business  within 
the  stste  aa  weH  as  out  of  it,  and  it  is  admitted,  aa  haa  been 
*heady  determined  in  more  than  one  case,  thai  this  oompany 
ii  an  agent  of  interstate  commerce:.  Tdegrapk  Co.  v.  T$xa$^ 
VK  V.  8.  460;  Pentaeota  Tel.  Co.  v.  Wealem  Union  T$L  Co., 
^  tr.  S.  L  The  lines  of  this  company  cross  the  boundary  of 
^  state  at  Louisville,  and  all  the  piinoipal  dtiet  bordering 
<A  (he  Ohio  river.  The  penalty  for  failing  to  pay  this  tax, 
^  to  which  the  iqpnt  is  subjected,,  ia  a  fina  of  &ve  hnndiod 
deltarsi 

ft  is  contended  by  Che  defense  thai  the  tax  imyoaed.  ia  a 
Mie  arbitrary  sum  fixed  by  the  staie  witkoni  regard  to  tha 
^^  of  the  property  owned  by  the  company,  or  ^  even  the 
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liMNM  dbrived  from  it»  and,  in  addltioa,  tlimt  tpedlle  tez- 
ntkNi  If  not  n  tax  on  proport j,  bnt  most  nooasBarilj  bo  a  tax 
on  tho  oconpation  or  bnsineis  of  the  person  songhi  to  bo  taxed; 
while,  on  the  other  hand,  it  is  claimed  that  tho  legislatoie 
must  jndge  whether  the  tax  shall  be  ad  valorem  or  speeilleb 

and  when  uniform,  it  most  be  held  Talid. 

In  this  state  the  power  of  tiie  legislators  to  determine  tho 
mode  of  taxation,  and  to  classify  the  property  to  be  taxed,  is 
not  an  open  question.  It  maj  be  termed  a  spedflo  tax  as  to 
corporate  propertjTi  and  an  od  valorem  tax  as  to  property  thai 
is  ordinarilj  the  subject  of  taxation.  A  railroad  oompanj 
may  be  taxed  at  a  certain  Talnation  for  each  mOo,  and  if 
termed  a  specific  tax,  it  is  a  taxation  based  on  Talne,  or  the 
franchise  itself  granted  by  the  state  may  be  the  subject  of 
taxation  without  reference  to  the  tangible  property  it  owns: 
Cineinnati  eU.  R.  R.  Co.  t.  CommonweaUk^  81  Ey^  492.  The 
right  of  a  state  to  tax  the  property  of  its  citisens,  when 
uniformity  and  equality  exist  in  imposing  the  burden,  can 
not  well  be  doubted,  and  if  this  were  the  question  presented 
in  this  case,  we  would  havft  no  difficulty  in  sustaining  tho 
tax.  If  this  is  a  tax  on  the  property  of  tho  corporation 
within  the  state,  the  statute  imposing  the  burden  moat  bo 
enforced,  but  if  a  tax  on  the  business  of  the  corporation,  and 
that  corporation  an  agent  of  interstate  commerce,  it  ia  then 
an  exercise  of  power  belonging  to  the  national  gOTomment 
and  must  be  held  iuTalid.  As  said  by  Mr.  Justice  Strong,  in 
RaUroad  Co.  t.  Ponitton^  18  Wall.  6:  **  It  is,  therofiuro,  mani* 
fest  that  exemption  of  federal  agencies  from  state  taxation  ia 
dependent  not  upon  the  nature  of  the  agent  or  upon  tho  mode 
of  their  constitution,  or  upon  ^  the  fact  that  they  are  agents, 
but  upon  the  effect  of  the  tax,  that  is,  upon  the  questioQ 
whether  the  tax  does  in  truth  depriye  them  of  power  to  sorrs 
the  government  as  they  were  intended  to  senro  it,  or  does  it 
hinder  the  efficient  exercise  of  their  power.  A  tax  upon 
their  property  has  no  such  necessary  effect  It  leaves  them 
free  to  discharge  the  duties  they  have  undertaken  to  perfomu 
A  tax  upon  their  operations  is  a  direct  obstruction  to  the 
exercise  of  federal  power.** 

In  this  case  the  amount  of  the  taxes  alleged  to  be  due  the 
state  for  the  year  ending  in  July,  1888,  is  four  thousand  and 
twenty-four  dollars  and  ibrty-fiTS  cents,  with  a  fine  of  five 
hundred  dollars  for  the  failure  of  the  corporation  or  its  agent 
to  pay  it     It  may  be  difficult  to  estimate  the  Talue  of  the 
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lelagntph  polee  and  the  strands  of  wire  neoesaarj  to  the  oon* 
doot  of  the  boaiiieM,  bot  it  beoomet  apparent  from  the  act 
itooll^  oonneoted  with  the  bnrden  imposed  on  the  corporation 
thai  it  is  its  ooonpation  and  business  that  have  been  taxed, 
withont  regard  to  the  ralne  of  the  property  it  aotnall j  oWns 
within  the  state,  and,  with  the  heavy  penalty  imposed,  it  may 
directly  interfere  with  the  regulation  of  interstate  eommeroe 
and  cannot  be  sustained.    Mr.  Justice  Field,  in  OUmeeiUr 
Ferry  Co.  v.  Pmn^ylvania,  114  U.  8.  196,  says:  ^  While  it  is 
conceded  that  the  property  in  a  state,  belonging  to  a  foreign 
corporation  engaged  in  foreign  or  interstate  commerce,  may 
be  taxed  equally  with  like  property  of  a  domestic  corporation 
engaged  in  that  business,  we  are  clear  that  a  tax  or  other 
burden  imposed  on  the  property  of  either  corporation  because 
it  18  need  to  carry  on  that  commerce,  or  upon  the  transporta- 
tion of  persons  or  property,  or  for  the  navigation  of  publio 
waters  over  which  the  transportation  is  made,  is  invalid  and 
void  as  an  ^^  interference  with  and  an  obstruction  of  the 
power  of  carriers  in  the  regulation  of  such  commerce.''    And 
in  the  case  of  LeLoup  v.  Mobile^  127  (J.  8.  640,  the  court, 
through  Mr.  Justice  Bradley,  says:  '^The  fairest  and  most 
just  construction  of  the  constitution  leads  to  the  conclusion 
that  no  state  has  a  right  to  lay  a  tax  on  interstate  oommeroe 
in  any  form,  whether  by  way  of  duties  laid  on  the  transporta- 
tion of  the  subjects  of  commerce,  or  on  the  receipts  derived 
from  that  transportation  or  on  the  occupation  or  business  of 
carrying  it  on,  and  the  reason  is  that  such  taxation  is  a 
burden  on  that  oommerce,  and  amounts  to  a  regulation  of  it 
that  belongs  solely  to  Congress.'^    There  is  no  limitation  to 
the  power  within  the  state  to  tax,  except  such  as  virtually 
amounts  to  a  confiscation  of  one's  property;  but  there  is  not 
only  a  limitation,  but  a  prohibition,  on  the  power  of  the  state 
to  impose  a  tax  on  the  business  of  corporations  or  other 
agencies  of  interstate  commerce  that  in  effect  regulates  intei^ 
state  traffic 

In  both  of  the  oasss  under  consideration,  mere  arUtraiy 
sums  are  fixed  without  reference  to  value,  and  evidently,  as 
is  to  some  extent  conceded,  on  the  business  of  each,  and 
whether  under  the  guise  of  a  specific  or  an  ad  eoloiwa  tax,  it 
is  manifest  that  the  object  and  effect  of  each  section  of  the 
statute  is  to  impose  burdens  on  the  transportation  or  business 
€Kf  both  corporations,  and  not  upon  the  property  within  the 
state.    The  amoont  of  the  tax,  and  the  penalties  annexed  fof 
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enforcing  payment^  It,  in  e£EBct|  a  prohibition  of  the  exi 
of  the  legitimate  boeiBeee  of  each  ef  the  appelleee  with«Nifc 
first  complying  with  the  oonditione  of  the  etaiiite.  In  wr 
of  the  anthoritiee  cited,  and  the  mode  of  enforcinc  this  ape* 
cifio  tax,  it  most  ^  be  held  thai  the  two  eectiDna  of  the  rtiA. 
nte  are  in  violation  of  eabeection  S  of  eeotion  8^  aitiflie  l,ef 
the  federal  oonetitntion. 
Jodgnent  aflbmed  in  both 


laiXEVAan  OomiBmna— Tax  bob  Pbxtxukb  or  Doow 
■tolnto  imponng  a  tax  upon  eorpormfcioiia  oratted  in  uiolher  steta^  tiM  bMb 
U  wMck  »  tiM  M&oBttt  ^  their  oBpital  in  hm  in  this  stiis  in  tba 
cl  tiMit  cfOieary  bwaai^  »  not  iD  MiaUflfc  with  th»  pp»HMm  of  tiw 
tBtum  of  the  UniMd  StMkM  Mslnviig  iipan  Go^graw  lh«  poNTv  to 
oomimrM  b«twMii  the  ifcatess  iVopb  t,  MTniiilv  ISl  K.  Y.  CA;  S7  Abl  flk 
B«p.  M2,  and  tM  the  eztended  nots  to  this  euo  at  pags  6C3^  wfa««  th» 
MibjAot  of  ttooDM  foot  ozBOtod  of  mttttato  eomnwiroa  ii  thoroughly  diiuMwi 
OH  tho MOW Mbjoot  MO  Bkmmmgimr.  Bamrkmd^  117  HL  684;  81  AjiLSt 
bf^  see  aad  mm  n  iVvadW  lOe  K.  a  Ttt;  SB  An.  St.  bp^  geBfidBiH 

8io  ifallir  i/Pum^MtUa  Tatfkom  Oh^  4e  H.  J.  S^  SU  V  Ajb.  St.  Bifb 
46S;  Mid  Bottb    Sm.aIio  thB  osbaBdod  Boto  to  iVflylt  t«  M^nwi^  S7  Ak.  fli 


FLnoHBR  u  Tylbb. 

mXanroGKTtltfJ 

Dene  OuweiBuuneB  •».— A  Ccmwwtsanm  to  jc 
BBB  Haneet  Hbb  Bobt  by  ihipiiyiflid  hoJMad, 

iidoCBtioD  BWMV  PBHM  OOly  »  Kl*  Mtftl*  to  th» 

hor  ehildxoi^  whoUior  boc*  boion  or  after  tho 
taka  e  Taatad  aatato  in  tha  ramaindar. 

J^  A.  Dtom,  Ua  the  appeUanta. 

M.  W.  Stackf  of  cooBsri  on  the  eame  die, 

Wilfred  Carrieo^  fbr  the  appellee. 

^^  Bbnnktt,  J.  This  action  was  bronght  by  the  tsppiOtm 
againsi  the  appellaate  to  anbyect  the  auppeeod  intaraBief  Ae 
appellant,  Woodeon  ffletehar,  in:  a  honae  and  loiinthacilgrtf 
Owenaboro>toi  theaataaiftotaen  of  their  jodgmenl  againat  hun. 

The  granting  ekuae  of  the  dee<^  by  whtoh  aaid  lot  le  btU| 
iaia  IdIIom:  ""This  indenture^  made  and  entared  iDfi»  tUir 
tha  twentyHMghth  day  ef  Magr,  1861,.  by  boA  between  a  f . 
SAitman  of  one  part  and  Ghloe<  Ann  Fletcher  and  tha  hcin  of 
faerbodgr  1^  Woodaen  VktoisMi  npcvL  her  hngefttei^  fior  and  in 
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ronJiinrtlon*  ete.  (Maiag tbe eooridiBralioB),  ^ Jo  iMrelj 
mU  and  eoanj  to  Chloa  Ana  Fl«tdi«r  and  the  hen  af  hm 
body  afarowid,**  ato; 

It  is  a  fiMi  thai  tfat  appallaiii,  Woodrai  VU/kher^  hi» 
band  of  Ghloe  Ama  Fbtchar,  and  tbe  father  of  tbe  then  bora 
chOdTwi  of  her  body,  and  jot  her  eUldren  thereafter  ^^ 
bom,  bought  and  paid  for  said  bouse  and  lot  for  tbe  benefit 
of  Ua  eaod  wife  and  cbildrw.  It  ie  alio  a  fact  that  the 
pnrehaee  thoa  made,  he  not  being  indebted  at  tbe  time,  was 
not  a  fiEsnd  npoa  bia  creditors,  nor  was  it  intended  to  be  a 
frand  npoa  them*  Chloe  Ann  Fletcber,  tbe  wifc^  and  some 
of  iba  children  who  were  fiTing  at  the  time  of  the  confey* 
aaee,  and  some  of  these  that  were  born  after  tbe  conveyanoe, 
having  died,  and  the  lower  eoort  haymg  decided  that  said 
wife  and  the  then  living  c^ldren  took  a  present  joint  eeUto 
ia  iw  in  said  land,  and  that  tbe  appdlant,  Woodson  Fletdier^ 
having  inhfirilsd  the  intssests  of  those  that  had  died,  eto^ 
said  interests  were  subject  to  tbe  appellee's  demand,  etc.,  the 
appellanla  have  appealed  from  that  judgment 

The  sole  question  necessary  to  be  detorroined  is,  what  es- 
tate did  Cbloe  Ann  Fletcher  and  the  heirs  of  her  body  take 
by  said  deed?    The  lower  ooiurt  tfaoogbt  that  the  oaae  of 
ZWbr  r.  Tkdbr,  ?»  Ey.  508»  controlled  the  ease;  beiios^  it 
heM  Aat  Chloe  Ann  Fletoher  took  a  joint  estato  in  fee  with 
said  Hving  children.    The  appeUanta  contond  that  Chloe  Ann 
Retoher  took  ik  lilia  estato  only,  and  all  of  said  childven  took 
an  entato  in  renHMder.    We  ooneor  in  the  latter  eontention* 
In  the  case  of  SmUh  r.  Upfo%  19  Ky.  Rep.  27,  the  convey' 
anee  was  made  "to  Mrs.  Smith  and  her  children**  by  Upton, 
the  consideration  moving  from  Mrs.  Smith's  husband.  It  was 
held  in  that  case  that,  as  tbe  consideration  moved  from  the 
husband,  tbe  deed,  for  tbe  purpose  of  construction,  should  be 
regarded  as  having  beeai  made  by  him;  that  tbe  intention  of 
the  parties  is  gathered  from  the  language  of  tbe  deed,  as  such 
hiagpaga  ii  esplamad  by  the  attendant  ciienBaataaosa  and  the 
ToiMen  ef  th»  ^^^  parties;  and  must  eontrel.    Hence,  it  was 
heM  that  It  waa  evidently  the  intention  of  the  husband  to 
f^^%  tbe  wbola  estate  to  bis  wife  and  their  children,,  for  whom 
he  was  under  equal  obligation  to  provida;  thai  tUa  coold  be 
MvlBialy  de«e  by  giving  to  the  wife  a  Hie  eetats^  remainder 
to  tlierr  cMIdrett.    Whereae,  to  construe  the  instrument  as 
pving  to  the  wife  and  children  a  joint  estate  in  fee  might  de- 
foai  (Ug  intentioa  by  the  wi&'a  interest  passing  to  her 
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ddldrtn  bj  a  Moood  nuuTimga.  wlio  would  \m  strangm 
blood  and  Ifbr  wliom  ho  wm  ondor  no  kgal  or  monl  oUigi* 
tkn  to  proTldo.  Alio,  the  ooort^o  oonstniotion  thai  the  wife 
and  ohildion  took  a  Joint  pfOMot  intenot  in  fMp  and  thifc 
oonaaqnontlr,  nooo  hot  thooe  living  at  the  timo  ooold  ttktfi* 
reoUy  as  grantooii  oloariy  dojpatod  tho  intontion  of  the 
grantor. 

In  tho  lino  aboTO  indioatod  if  tho  woU-oooaidetod  oim  of 
DawU  w.  Hardin,  80  Kj.  672;  alao^  tho  oase  of  BedUm^i  Aim. 
T.  Arthur,  91  Ey.  68;  84  Am.  8t  Bop.  162.  In  tho  Ittter 
oaao  it  was  hold  that,  as  tho  ostato  was  oonfinod  to  the  hein 
of  tho  body  in  tho  habendum  and  not  in  tho  granting  dame, 
they  oonld  not  take  a  present  estate  as  grantoosi  but  thej 
ooold  take  an  estate  in  romaindor.  Bat  tho  oase  abo  pfw 
and  adheres  to  the  reasons  given  in  tho  other  oases. 

The  judgment  is  reversed,  and  the  oase  is  romanded,  wifh 
direction  Ibr  farther  proceedings  consistently  with  this  opioioo. 

IteiDS— Oorafmvonov— BtoAn  OaAimo.— A  dead  to  a 
•httdroo  btgoitoB  bj  a  ■pMified  hvabu&d,  fonrw,  mmwmjm  o  Hfo 
tli«  wif«  with  o  iwnaindiir  to  li«r  ehildr«o  begottoa  Iqr  ihm  dflngnBtod 
bftodt  B^dkm  v,  Arihw,  01  Kj.  S3;  8«  An.  8k  Bep.  16&  WImto  om 
▼•jt  Uad  to  his  dMgktor  Md  Om  lawful  iMin  of  hor  body.  ^  to  hold  to  hei; 
h«  natwid  lifa^  ind  h«r  ohildrM,*  aho  takM  o  lift  ortito  Md  h«r  dnldm  t 
romftindw  to  Imi  Jorvif  T. /)0«if.  OS  N.  a  S7.  A  dotd  d  gifk  to  J.  &  d» 
tos  his  natonl  lilooad  thtn  toiotara  to  thomalo  duldroi Uwfnllj ItguilM 
of  hit  body,  TMti  a  lifo  toUto  in  J.  &  with  a  remaindor  in  f oo  to  hii  tmm 
Bfwm  ▼•  Iford;  lOS  N.  a  ITS.  A  oonv^qraaoo  of  land  to  a  dnt^tv  iv 
lifo.  aodtodoMod  totho  AildfOB  o^aaUy.flraitooalitoortiito  to  toodMihto 
aad  a  ronatodor  to  MMh  ol  hw  ohildrMioi  arc  Uviog  at  thodntoof  tordMlhf 
iffote  ▼.  Ofao^  SSN.  a  a7| /oflbM  T.  ./MiMw  1S7  lad.  SISb 
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AovAft  KsowtsEDsa  so  Faunrr  so  Buamawtk  Was*  M 
BMnvuk— Wh«i  a  ptnoo  ii  to  a  iitaalioo  to  kBov.  aad  il  ii  hii  di^ 
to  know.  whotiMT  a  atotonant.  «pon  tho  faolh  ol  which  anoMMrhaibMa 
indnoad  to  tnter  toto  a  oontnol^  it  tnio  or  hh%  tho  law  impntn  mA 
knowlodgo  tohiai.and«ho  atatomtnt^ if  uitra%  is  bald  tobtlinaii- 
lant  at  rtgardt  Iho  ptnon  who  rtlitd  npoo  it. 

nULOO^IVHOOBIT   MlBBSntimiTATIOV   Ko  Ovo  PSMUtlSO  to  BflBilV 

Fauna  or.— Thoagh  ooo  who  bringt  about  a oontraet  hj 

lion  oomodto  no  fimad.  booaato  Ut  rtprotantotion  wi 

tonooont  in  tht  ordinary  toaat^  yot  il^  af tor  atotrttining  ill  idtity,  to 

lalattt  to  ratinqnidi  tho  adranttfa  doriTtd  totralkon^  opon 
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Ml  cflbr  of  reoipnmJTtliiiqnidiiiientfroai  the  Injutd  parljt  b«  It  gollty 
of  tfOiMlnetivv  friad,  aad  tb«  oontnol  is  mbjMl  to  rucbrion  bj  a  m«iI 
of  aqiiity. 

m>— Faui  flrmifsvr  ii  10  OdvDxnojr  i9  Bavx— TuuDHrr  OAsaor 
Pftom  BT.— A  sUteoMiit  sigiMd  by  tht  pmidan*  aad  diiMion  ol  a 
bank,  wbkb  is  fliroulalad  wifeh  aad  i«f en  with  approrml  to  *  ttot«m«tt* 
to  wUbb  tb«  CMbkr  Mti  forth  th«  r«ioiiiM0  Mid  liabilitiM  of  tho  boak, 
to  m  ddibenito  affinaatioii  of  tho  trath  of  tho  Uttor  otatMnont^  and 
oqairalant  to  a  report  of  tho  affiun  ol  tho  bank  nado  bj  tho  proddoiil 
•Dd  direoton  tiieoiaelToa.  Undor  aiioh  oiremiiatanoai^  if  tht  oaahior^o 
psoToa  to  bo  falao^  ono  who  baa  boea  iadnood  by  il  to  par* 
baak  sharaa  from  tho  preoident  al  a  prioo  ozooediag  thoir  rial 
Tatoo  Biay  maintaia  aa  aotioo  agatnsl  hia  Toador  to  roooror  daaiafio  lor 
■aiaropraoontotioa  or  to  proooro  tho  foaoiiaioa  of  tho  aalo. 


Edward  O*  O^Rmt  and  Z,  Taylor  Towng^  for  the  appellADt 
Wood  and  Day^  for  the  appellee 

^**  liBwis,  J.  January  19, 1888,  appellee,  then  president 
of  the  Exchange  Bank  of  Eentacky,  at  Mt  Sterling,  sold  and 
iraneferred  to  appellant  twenty  sharee  of  stock  in  that  bank 
mt  the  price  of  one  hundred  and  twenty  dollars  per  share,  and 
twenty-one  shares  in  the  Ht  Sterling  National  Bank  at  one 
hundred  and  twenty  dollars  per  share  for  twenty  shares  and 
one  hundred  and  eighteen  dollars  for  the  remaining  one,  pay- 
ment for  which  was  then  made,  partly  in  notes  assigned  to 
and  reoeiTed  hy  appellee  at  their  face  yaluei  and  partly  in 
mon^y. 

May  14, 1888,  appellant  brought  this  action  for  rescission 
of  the  contract  and  restoration  of  the  notes,  or,  if  collected, 
payment  of  amount  thereof,  and  the  money  received  by  ap* 
peUee  and  interest  on  the  whole;  it  being  alleged  and  not 
denied,  a  tender  and  offer  to  retransfer  the  stock  and  demand 
of  repayment  of  the  purchase  price  had  been  made  by  appei* 
lant  and  refused  by  appellee. 

It  appears  that  December  81, 1887,  a  statement  of  resourcee 
•ad  liabilities  of  the  Exchange  Bank  of  Kentucky,  signed  by 
the  cashier,  was  published  in  the  newspapers  of  Mt  Sterling, 
and  fay  printed  cards  which  were  generally  distributed;  there 
being  at  foot  of  the  statement  ^^*  an  announcement  the  bank 
had  declared  its  usual  semi-annual  four  per  cent  dividend. 
There  was  printed  on  the  same  card  a  statement  signed  by 
the  president  and  directors,  in  which  the  cashier's  statement 
was  referred  to  as  evidence  of  the  prospezous  condition  and 
increasing  business  of  the  bank. 

Aooording  to  that  statement  the  resources  of  the  bank^ 
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having  a  wpltal  of  $100,000,  amomted  to  |829,S8a4S»  of 
which  1345^790  wen  loans  and  diaoonnto  and  |18|83&68 
o?eidraft%  whik  Iho  undivided  prafita  were  |1S^L4L 
B«l  no  mentJoo  waa  made  of  any  ineolTont  debia  being  peii 
of  the  aggregate  of  either  loaaa  or  overdrafta. 

In  respect  to  the  statement  it  is  aUeged  and  appears  that 
of  the  total  amount  of  loans  and  disoonnts  more  than  $80,000 
cenaisled  of  stale  and  worttiless  demands,  and  of  OTerdrafls 
at  least  $7,000  were  likewise  worthless,  the  drawers  being 
insolvent;  and  that  after  charging  off  such  wcHihless  deinaads 
there  would  be  left  in  the  bank  no  nndivided  profits  at  alL 
It  is  further  alleged  and  proved  that  the  books  of  tbe  bank 
showed,  at  date  of  the  statement^  aboot  $7,600  noora  das  to 
depositors,  and  consequently  that  much  more  liabilitiee  than 
disclosed  by  it 

The  evidence  places  beyond  qnestiwi  that  whea  Hm  state- 
ment was  published  and  circulated  tbe  real  vafaia  of  stoA  ia 
the  Exchange  Bank  of  Kentucky,  calculated  and  detarmined 
by  the  actual  condition  of  its  resources  and  liabilities,  was 
not  over  $70  per  share.  It  ia  also  satisfactorily  afaawn  that 
when  be  made  the  purchase  q>pdlaiit  did  not  know,  nor 
have  any  other  means  of  knowing,  the  true  oaaditiott  ef  that 
bank's  affairs  than  each  information  aa  waa  afforded  by  the 
cashier's  statement^  ^^^  and  that  gtasa  direetly  to  Ua  by 
appeUee,  and  that  he  believed  and  acted  on  that  informatioa* 

There  is  discrepancy  in  the  tostiaony  ef  the  parties  aa  to 
what  occurred  between  them  when  tha  contraei  waa  OMide. 
But  that  of  another  person  present  at  the  time  ia  anbatantially 
that  appellee  said^  if  not  direetly  tc^  in  haariag  ot^  appellant^ 
that  tlio  notes  htM  by  the  Sxdiange  Bank  of  Kflatacky  weia 
worth  doHar  for  diolhir,  aad  being  adcad  ahoai  vialne  of  tha 
stock,  took  in  bis  hands  the  card  upon  which  waa  printed  the 
cashier^  statement,  ona  ef  which  ha  Inid,  od  a  pravisus 
oeeasion,  in  person,  given  to  appdlant^  and  lehnlan  to  it 
explained  that  Hm  capital  behig  $100,00(V  tha  aarplaa  ef 
$18,000  made  tha  stock  worth  $118  per  ahare,  and  SMse,  aa 
an  investment^  and  that  it  was  gotag  ai  $120. 

But  independent  of  what  occurred  betweea  tha  parties  at 
the  time  of  the  ooatraot,  it  is  mantfest  tha  caakier's  statoment 
was  published  and  etrciilated  by  aailiarity  ef  the  preeident 
and  directors  for  the  parposa  and  in  aspeotatiea  af  it  being 
accepted  and  treated  by  the  puidie  aa  in  all  respesto  traa  aad 
wtfSnble:  thereby  not  ooy  increasing  bosiasss  of  tha  bank^hnt 
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iDB#piBg  up  €r  mbntittg  market  ralae  of  the  etock  Im  whioh 
eeok  «f  thai  hjid  m  pencmal  inteieet  And  as  their  own 
aooompanying  Btatement  wee  obvioaelf  intended  to  b«^  it 
ebonld  be  iwgavded  «  deUbemte  affirmation  of  the  tmth  of 
thai«f  tbe  cmAmr^  and  ae  aqoiTabnt  to  a  Mpori  ef  the  affaire 
of  4fao  hank  made  directly  by  tbem.  And  if  eo^  npon  both 
frincajda  and  avtiiorky  no  other  relation  or  privity  between 
the  paxtiea  to  tbte  action  need  be  ebown  than  the  act  of 
appeilee,  ma  preaidenti  indoning  and  autboriziiig  ^^  pabli- 
cation  and  civraiatioQ  of  the  oaahier'e  etatemeot^  aod  the 
reealting  iojwry  to  iq^pellant^  who  was  within  the  claee  de- 
eigned  to  ba  inflnenced  by  the  statement:  Cook  on  Stock  aod 
Stockboldera,  aace.  SSS,  854,  and  casee  cited. 

Whether  they  publiefaed  and  gave  currency  to  the  etate* 
ment,  knowing  it  to  be  materially  imtme,  and  tar  the  irandn* 
ieot  porpoee  of  deoemng  the  pahlie  ae  charged  in  tbe  petition^ 
we  need  not  inqaLre,  for  it  was  not,  in  order  to  maintain  this 
action,  indispensable  that  appellee  be  shown  to  haye  known 
the   ataterment  wia  false.    For   it  is  elementary  doctrine 
that  a  false  representation  may,  in  contemplation  of  law, 
be  made  with  knowledge  of  ite  £dsity,  that  is,  made  9eienter^ 
so  as  to  afford  a  rig^  of  adaon  in  damages,  and,  a  foriim^ 
gnmnd  lor  eqnitidile  freoeedings:  1  Wttbont  actaal  knowl- 
edge of  either  ite  trath  or  falsity,  as  when  the  party  has 
affirmed  his  knowledge  by  a  positifo  stetomeBt  which  im- 
phes  knowledge;  8.  Wiien  made  under  circomstanees  in 
which  the  party  oagkt  to  haTS  known,  if  he  did  not  know, 
of  ite  blsity ;  as  when  having  ^^apeeial  means  of  knowledgi^*' 
it  is  his  dnty  to  know:  Bigslow  on  Fraod,  609,  516. 

Id  Story's  Bqoity,  sec  193,  it  is  laid  down  that  "*  affirma- 
tioa  of  a  matadal  £sot  that  one  doee  not  know  or  believe  to 
be  true,  is,  equally  in  morals  and  law,  as  uajyetifiahle  as  the 
affirmalton  af  what  is  known  to  be  poeitively  false.  And 
erea  if  the  party  iHaooMi^y  mistopreeonte  a  material  fact  by 
mistake,  it  is  efnaUy  conolnsivfl^  for  it  operatas  as  surprise 
«ad  imposition  on  the  other.'' 

Bepresenlations  by  a  party  having  means  of  knowledge  in 
regard  to  a  matter,  not  possessed  generally,  are  apt  to  be  be- 
Vieved  and  acted  upon,  especially  if  he  is  in  a  ^^*  situation 
where  he  owes  a  dnty  to  the  public  to  deal  honestly  and  in* 
tdligently^  Therefore,  something  more  than  use  of  ordinary 
diligence  to  know  the  condition  of  a  bank  should  be  required 
ol  the  president  in  order  to  exempt  him  from  liability  to  a 
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penon  who  has  tofferad  loss  by  a  falas  Statement  or  npsrt  of 
its  affairs  ofBoially  made  or  affirmed  bgr  him,  e^eeialty  vhm 
be  has  been  theiebj  penonallj  benefited. 

In  Cook  on  Stook  and  Stookholders,  ssotum  148^  it  is  ssid 
en  aotbt^tjr  of  nameioos  eases  dted,  that  any  atatement  bj 
the  aathoriaed  agents  of  a  eorporation  in  regard  te  tlw  iMsi 
of  the  eorporation,  or  material  matters  eonneetad  therewith, 
whereby  subscriptions  of  stook  are  obtained,  is  m  fraudulent 
representation,  for  which  a  person  sustaining  loos  thsrsbj 
maj  hold  such  sgents  personally  liable,  or  have  the  oontract 
rescinded.  This  is  upon  the  principle  and  fior  the  leasoa  that 
such  agents  hsTO  exceptional  means  of  knowledge,  and  owe 
a  duty  to  speak  the  truth,  or  not  at  all,  about  the  matter. 
But  as  observed  by  the  author,  **  in  all  theee  eases^  the  dis- 
tinction between  statements  relatiTS  to  the  prospeets  snd 
oapabilitiee  of  the  enterprise,  and  statements  speeialiy  speei* 
fjing  what  does  or  does  not  exists  must  be  earsAdly  bone 
in  mind.'* 

In  this  case  not  the  banlc,  but  appellee  personally,  profited 
by  the  bargain  appellant  was  induced  by  the  fidse  report  or 
statement  of  its  condition  to  make  with  him;  and,  therefore, 
it  would  be  contrary  to  reason  and  justice  £or  him  to  be  per^ 
mitted  to  enjoy  the  benefits  of  it  at  the  expense  of  appelUnt^ 
upon  the  ffimsy  ground  of  ignoranoe  about  the  matecisl 
matters  in  referenoe  to  which  he  made  the  deliberate  and 
positive  representation.  For  leaving  out  of  view  the  questko 
whether  he  did  in  ^**  fact,  know  the  statement  was  untrue^ 
being  in  a  situation  to  know  and  where  it  was  hia  duty  to 
know,  he,  in  contemplation  of  law,  did  know  it,  and,  c<Hise- 
quently,  such  statement  is  to  be  hdd  fraudulent;  and  appel- 
lant has  a  remedy  for  the  loss  sustained,  either  by  aetioo  in 
damages,  or  for  rescission.  For  it  is  a  settied  rule,  that  even 
when  one  who  brings  about  a  oontraot  by  misrepresentatioo 
commits  no  fraud,  because  his  reprssentation  was,  when  made, 
innocent  in  the  ordinary  sense,  still,  if  when  the  fact  of  its 
falsity  becomes  known  he  refuses  to  relinquish  the  advantage, 
upon  offer  of  reciprocal  relinquishment  received  by  the  in- 
jured party,  it  would  make,  him  guilty  of  constructive  fraud, 
and  the  contract  subject  to  rescission  by  a  court  of  equity. 

In  our  opinion  appellant,  as  the  record  stands,  was  entitled 
to  a  rescission  of  the  contract^  as  prayed  for  in  his  petitioo, 
and  the  court  had  jurisdiction  to  grant  it* 
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Wherefore  the  judgmeiit  b  reTersed,  and  Moee  nmanded 
far  jadgment  in  faTor  of  appeUaot. 
Judge  Holi  not  dtting. 


■Mdt  iaaooMiilj  «r  knowiogly,  ilMj  opcnia  eq^uJly  ■•  *  frMid  vpoQ  * 
pvty  who  rdias  vpon  th«m  in  ignormnM  ol  Um  fMti,  proridMl  ihi&j  ar» 
fiklM^  aad  are  mad*  m  ol  ih^  partj*«  own  kiiewl«dg«:  i^tilfitf  r*  Farrar,  42 
Minn.  %  IS  An.  8«.  lUp.  486;  ITooMyT.  Datk,  76  Mififa.  188|  IS  Am.  8t 
Bepi  486b  and  Bote;  OmMfw  t.  ^temrtdl.  14  Mieh.  106;  90  An.  Dea  280^ 
•nd  note;  Oomid  t.  rpdk  Odum^  «<&  /m  Oft.,  47  Ma.  403;  74  Am.  Daa, 
4H,  and  aote;  TVw"  ▼•  faitwotA  S  F^  81  128;  44  Am.  Daa.  181»  and  notai 
with  tlM  caaaa  eoUaciad;  Sean  ▼.  MkiUn,  18  CoL  148;  Bipk^  r.  Com,  86 
MidL  861;  TUim  ▼.  BmHkam»,  61  Mioh.  466.  Tha  followiiig  lina  af  aaaaa 
hold  that  lapratantetiaoa  oivaft  ba  ihowii  ta  hera  baae  mada  with  knowladga 
of  their  lalntj,  befova  909  wha  aalo  epon  tfaam  aaa  raaorar  ee  Iha  ground  af 
fraad:  iVyor  ▼.  Fetter.  180  N.  Y.  171;  Bigk  T.  Btmi,  14S  Fk  St.  261; 
Lewark  T.  OarUr,  117  Ind.  206;  10  Ajb.  BtL  Rap^  40^  and  nata;  Smith  t; 
JToriaor.  6  Wia.  SSI;  68  Am.  Daa.  78^  and  aol^  al  page  86;  OmmpbeU  ▼. 
AUbaim,  16  Bl  Mob.  606;  61  Am.  Daa.  166^  aadiioU;  MOkt  ▼.  Boweti,  I 
Beam.  466;  82  Am.  Daa.  86,  and  naia.  8aa  tba  astaikUd  eala  6a  Opttrtfl  ▼. 
£nan»  18  Am.  Si.  Rap.  666. 

FBAin>— KvowLXiMiB  Imtutsd.— Oea'a  titla  amy  ba  paatponad  withonl 
tnnd  by  poaitiTa  aata  for  wboaa  aonaoqnancoa  ba  ia  aiTillj  liablo^  withont 
ngtfd  ta  bb  ignoranaa  or  knowladga^  baeaaaa  a  loao  wbieb  meot  fdl  on  ona 
of  two  innooant  paroona  ohoald  ba  boma  bj  him  wbooa  aoft  haa  oooaaioaad  its 
BMuon  ▼•  Jmtiet,  2  Pan.  4  W.  16;  21  Am.  Daa.  407,  and  note.  A  paiaon 
will  ba  praaomad  to  know  of  tha  azktanaa  ar  nanaziatanaa  af  a  ImI  which 
hoandartakaa  to  warrant:  HmUrw.  BaH,  126PMl  St.  62;  11  Am.  Bi,  Rap. 
874;  ta  tha  aana  oAat  aaa  GrkmU  w.  QMk,  126  Vh.  SI  868;  IS  Am.  St. 
Bip^676^aMl 


H0WX8  V.  Pbrbt. 

PS  KnnvoKTf  Ml] 

On^w  Rmmmn  or  a  Yiud  BLionov.^Ko  potaoe  aaa  ba  lagardad 
ai  dalj  alaetad  ta  an  affiaa  onlaaa  ba  raoaiToa  a  maj wity  9i  tha  Totao^ 
«h«  than  ara  twa  aaadidata%  are  plarality al  thavota%  whan  thoia 
va  mora  than  twa 

Oifn»-DBA.n  or  Omm  of  Two  C^inneAni  Biioaa  tmb  OumB  ov  nn 
Pou^  Bmor  or-*A  aandidata  for  an  alaattra  ofllaa  who  laoaiTaa  a 
naaUor  nnmbor  of  votoa  than  tha  only  othar  aompatitor  tharafor»  ia  not 
ontitladtabadaolaradalaatadbaaanaa  itappoaiathatthaUttardiod  ba- 
ioia  tU  tha  Totaa  wara  aaat.  Saab  a  oandidata  aannot  ibow  that  ha  waa 
tho  ohoiaa  af  a  majority  or  a  plvrality  of  thoaa  Toting  at  tha  alaotion, 
Aod  ia  thoraf ore  InoapaUa  of  aatabliabing  hk  4gb*  te  ba  inatallad  in  tha 
«aaa  whiah  ba  daima» 


&  r.  Bwm$^  for  the  appellant 
SteioarC  and  Stewart^  for  the  appellee. 


£92  Hovaa  «.  Fmbry.  [KBatoc^, 

*^  Lbw,X  Ifc  afpam  fr«n  ifas  petifioB  of  appellant^  a 
general  demurrer  to  whioh  woe  ■nrtniimd,  thai  on  the  fiat 
Monday  in  Aug06t»  1890,  ho  and  a  T.  Bajoo  wen  efponng 
eandidates  for  election  by  the  qualified  Totera  of  Johoaoo 
oojnty  to  fho  oBoe  of  oonntj  court  dnA;  Chat  aaid  Bay^i 
died  about  8  o^doA  T.  M.  on  the  day  of  election,  leaYing  ap- 
pellant the  only  candid  ale  or  person  to  be  thereafter  Totod 
lor;  but  that,  JMWtbakaa,  the  board  of  ofBeera  eiapDverad 
and  required  by  law  to  examine  the  poU-booka  and  giToeo^ 
tificatea  of  election  refuaed  to  give  *^  to  appellant  auch  es> 
Uficate;  and  thai  afterwarda  the  judge  of  the  Johnaon  coaa^ 
oourt  wrongfully  declared  the  office  of  oouoiy  eouii  olark 
Tacant  and  appointed  appellee  to  fill  such  Taeancy. 

Aa  to  the  regularity  of  appellee'a  appointment  and  quaSfi- 
cationa  for  the  office  in  queation  we  need  not  inquire,  becaoM 
to  reoover,  which  ia  the  object  of  thia  aotioo,  it  was  incumbanl 
upon  appellant  to  show  hia  title  to  it  He  allegee  that  ho 
received  four  hundred  and  ninety-eight  votea,  but  at  the  sama 
time  admita  that  there  were  caat  and  recorded  on  the  poD- 
booka  for  &•  T.  Bayea,  the  opposing  candidate^  a  greater  nao 
ber  of  ¥otea  than  ior  himaelf^  which  faot|  in  oar  opinion,  ia 
deciaiTe  againal  hia  right  to  the  office. 

It  ia  a  principle  of  free  electiona  by  the  i>eople,  firmly  fixed 
and  underatood,  that  no  peraon  ia  or  can  be  regarded  did/ 
alecied  to  aa  offioa  onleaai  when  only  two  paraona  are  votel 
for,  he  receives  a  majority  of  the  votea  caat  fiir  thesn,  or  n- 
ceivea  a  plurality  in  caae  there  are  more  than  two  voted  for. 
Any  other  rule  would  be  aubveraive  of  the  fundamental  idea 
of  electiona  by  the  people  under  our  form  of  govemmenti  which 
ia,  that  only  that  person  ahall  be  entitled  to  hold  an  electivt 
office  who  appears,  from  the  record  of  votea  caati  to  have  been 
the  choiae  of  a  migority  or  plurality  of  thoae  voting  in  lach 
election.  There  ia  no  means  of  aaoertaining  whether  &  T. 
Bayea  had,  at  the  time  of  hia  death,  received  more  volaa  than 
the  whole  number  given  to  appellant,  nor  ia  it  neceasaiy  to 
inquirei  for  it  ia  admitted  by  appellant  he  waa  not  the  choios 
of  a  migority  of  the  qualified  votersi  whose  votes  were  oaat  in 
good  fiaith  and  recorded  in  thai  election,  and  that  ia  enough 
to  decide  the  contest  against  *^  him.  And  such  is  the  well- 
settled  rule,  nowhere  plainer  than  in  section  2,  article  5,  chap- 
ter 33  of  the  General  Statutes,  where  it  is  made  the  duty  ot 
the  comparing  board  to  give  certificates  of  election  to  those 


Dec.  1891.]  ABxaNATHY  «.  Whssubb.  693 

who  have  respectively  received  the  highest  nomber  of  votes 
for  anj  office  within  the  gift  of  the  particular  county. 

As,  in  our  opinion*  it  is  manifest  from  the  statements  of 
appellant's  petition,  he  is  not  entitled  to  the  office  sued  for^ 
the  demurrer  was  properly  sustained. 

The  judgment  must  be  affirmed. 


MLmenom.^'DaQUAMjncA'nov  ow  the  Pbbsov  Rionvnre  ram  Bm 
NuMBSB  ov  Votes  does  not  •ntitla  tho  oao  nooiTing  the  nozt  highett  mmbtr 
to  the  oflSoe:  Cammomeealth  ▼.  CMeg,  66  Pa.  St  270;  M  Am.  Dee.  70^  sod 
extended  note;  Barman  r.  Oilpim^  27  Minn.  468;  38  Am.  Rep.  804;  8MeU  v. 
BtdweO,  47  Miu.  266;  12  Am.  Rep.  888,  and  note;  People  v.  Olute,  60  K.  Y. 
451;  10  Am.  Rep.  608;  SkUe  ▼.  OOet,  2  Finn.  166;  1  Chand.  112;  62  Am. 
Dec  149.  and  extended  note  in  whioh  the  qneetum  at  to  whether  the  death 
of  the  partj  reoeiving  the  highest  number  of  votes  woold  entitle  the  oandl* 
date  receMng  the  next  highest  number  to  the  office.  See  also  the  extended 
note  to  People  ▼•  Peaee,  84  Am.  Deo.  268^  where  the  mle  is  laid  dowa  thai 
a  majaritj  of  the  legal  votes  most  eleot* 


Abbrnathy  V.  Whbblbb. 

pa  KxmxacT,  n>.] 

WABKHocBuur  Sbluno  Goooa  OH  CouxBmoMp  JaAXELot  or— A 
osortgagee  of  goods  cannot  maintain  an  action  for  oonrertion  against  a 
publio  warehonseman  who  reoeirea  a  portion  of  those  goods  from  the 
apparent  owner,  in  the  nsnal  way  and  without  anj  notice^  either  aotoal 
oi.  eonstruetiTe^  of  an  adverse  olaim»  and  sells  them  on  commission  at  a 
pablio  sale  in  the  regular  course  of  business^  without  asserting  aaj  ia* 
toreet  or  right  hostile  to  such  mortgagee. 

Petree  and  Downety  and  D.  L  Johnton^  for  the  appellanti. 

J7.  /.  SiiieB^  for  the  appellees. 

'*^  Bbnnstt,  J.  C.  S.  AndersoQ  agreed  to  do  farm*work 
in  Christian  county  for  J.  8.  Anderson  daring  the  year  1888. 
He  was  to  receive  as  compensation  for  his  work  his  board  and 
lodging  and  one  hundred  and  fifty  dollars,  and  any  balance 
that  might  be  due  him  at  the  end  of  the  year  on  account  of 
his  wages;  he  was  to  have  tobacco  enough  raised  on  the  farm 
in  1888  to  pay  said  balance.  At  the  close  of  said  year  J.  8. 
Anderson  was  indebted  to  C*  8.  Anderson,  on  account  of  said 
contract,  in  the  sum  of  one  hundred  and  thirty-five  dollars. 
On  the  respective  dates  of  July  21  and  the  19th  of  September, 
1888,  J.  8.  Anderson  executed  a  mortgage  on  said  crop  of 
tobacco  to  Wheeler,  Mills  &  Co.,  tobacco  warehousemen  in 

AX.  St;  Bm>^  Vou  XZXVL -M 
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ilM  dty  of  Hbpkintfilk^  Eentoeky,  which  mortgmsa  was  duly 
recorded,  eto. 

In  1889,  said  balance  being  unpaid,  and  J.  8.  Andenon 
having  di*d,  C.  8.  Anderson  cansed  two  hogsheads  of  nid 
tobacco  to  be  prised  and  sent  in  the  cams  of  O.S.  Andenoa 
to  the  tobacco  warehouse  of  the  appellants,  in  the  city  of  Hop> 
kinsville,  for  sale.  The  appellants,  as  sach  warehoosemeo, 
sold  said  tobacco  at  public  sale,  and  placed  the  net  proeeeds 
of  sale  in  bank  to  the  credit  of  said  sale,  and  thinking  that 
C.  S.  Anderson  was  6. 8,  Anderson,  ***  they  gave  him  a  cheek 
for  the  net  proceeds  of  said  tobacco.  Wheeler,  Mills  A  Ca» 
mortgagees,  sued  Abernathy  and  Long  and  C.  8.  Anderson, 
•to*,  for  the  price  of  said  tobacco.  It  is  admitted  that  Abenisp 
thy  and  Long  received  and  sold  said  tobacco  as  public  tobacoe 
warehousemen,  in  the  usual  course  of  business,  and  paid  the 
proceeds  of  sale  to  C.  8.  Anderson  without  actual  notice  of  thi 
existence  of  appellees'  mortgage.  Are  Abernathy  and  Long 
responsible  for  the  sum  for  which  the  tobacco  was  sold?  We 
think  not.  They  were  public  warehousemen  for  the  purpose 
of  receiving  the  tobacco  of  the  producer  and  selling  it  at  pub- 
lic auction  in  consideration  of  receiving  pay  for  storage  and 
certain  commissions  on  the  sales.  They  assumed  the  obliga- 
tion of  serving  the  entire  public  in  the  matter  of  receiviL,;  uui 
selling  the  tobacco  of  the  producer,  and  they  had  no  right  to 
select  their  customers  and  to  refuse  others,  provided  they  con- 
formed to  the  reasonable  rules  and  regulations  of  the  house: 
See  Na$h  r.  Page,  80  Ey.  639;  44  Am.  Rep.  490. 

It  is  not  contended  that  the  warehousemen  had  any  interest 
in  the  tobacco  whatever;  they  were  only  entitled  to  a  oommis- 
sion  for  making  the  sale  and  to  be  reimbursed  for  their  other 
expenses  and  trouble  in  receiving  and  handling  the  tobaooa 

So  the  question  is,  Are  they  responsible  to  the  mortgagees 
of  the  tobacco  as  for  a  conversion  of  it?  That  question  seems 
to  be  settled  in  principle  in  Neweomb^Buehanan  Co.  v.  Botbtt, 
14  Bush,  668.  It  is  there  settled  that  a  public  warehouseman 
receiving,  stowing,  and  selling  goods,  in  his  line  of  dutj,  on 
commission,  and  having  no  property  interest  in  the  goods, 
and  having  no  notice  of  an  adverse  claim  to  them,  is  not 
guilty  of  a  conversion  of  **'  them  by  the  mere  sale  of  them 
on  account  of  the  person  that  consigns  them  to  his  house  for 
sale.  In  such  case  the  warehouseman  asserts  no  interest  in 
the  goods  or  right  to  them  hostile  to  the  mortgagee  or  true 
owner;  he  simply  acts  as  the  custodian  and  mouthpiece  of  the 
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apparent  owner.  No  ona  would  contend  that  bad  C*  &  An- 
deraon  employed  the  appellanta,  as  auctioneera,  to  aell  the 
tobacco  at  muction  on  the  streeta  of  Hopkinavillei  they  receive 
ing  a  oompenaation  for  their  aervicea  only,  and  having  no 
property  right  in  the  tobacco,  they  wonld  have  been  liable  to 
the  appelleea  aa  for  a  conversion  of  the  tobacoa  Why? 
Because  they  aaeerted  no  right  or  interest  hostile  to  the  ap- 
pellees, but  acted  simply  aa  the  intermediaries  or  IndifTerent 
parties  between  the  apparent  owner  of  the  tobacco  and  the 
bidders  for  it.  So  here  they  act  as  public  intermediariea  in 
receiving  and  selling  the  tobacco,  not  having  any  intereat 
therein,  but  for  compensation  merely,  and  when  the  tobacco 
is  presented  to  them  for  public  atorage  and  aale  by  the  appar- 
ent owner  in  the  usual  way,  and  they  having  no  knowledge 
or  information  that  others  had  an  adverse  interest  in  the 
tobacco,  and  there  being  no  fact  or  circumstance  attending 
the  transaction  that  should  put  them,  as  persons  of  ordinary 
prudence,  upon  inquiry  as  to  the  rights  of  others  in  reference 
to  the  tobacco,  it  would  not  be  in  the  interest  of  trade  to  re* 
quire  them  to  institute  inquiry  and  investigation  before  sale 
as  to  the  true  condition  of  the  title  of  the  tobacco. 

The  judgment  is  reversed  as  to  Abernathy  and  Long,  and 
affirmed  as  to  C.  S.  Anderson. 


WAXIH0D8SMBN— LlABILITT  lOB  CkMTTSBSIOV.— The  prittoipls  iBToWed  !■ 

tile  leading  case  is  aiudogona  to  th«  liability  of  ma  anotiooaar  for  tha  saUing 
of  gooda  deHTorad  to  him  to  ba  told  by  ona  othar  than  the  tma  owner.  Tbm 
latter  propoaition  ia  ditcnaMd  in  BobkiMom  ▼•  BM^  158  Haai.  867s  85  Am. 
St  Rep.  495,  and  notob  Saa  alao  tiia  aartandad  note  to  FeUoaT.  Lmk^  8 
Am.  8k  Bep.  SOL 


Standabb  Oil  Go.  v.  Tibbnbt. 

ps  KmmxBT,  167.] 

^wuoBKca— DuTT  Of  Shzppbe  ov  DAHOKBom  Goods.— If  tfaa  ahippar  ti 
*&  ezplonra  or  dangerona  aabstanoa  faila  to  notify  tha  oarriar  or  bia 
AgoDtof  the  danger  which  attends  the  handling  of  it^  while  in  oonne  of 
^nuif portatioQ,  and  an  injniy  resnlta  to  tha  amployaae  of  tha  oarriar^ 
the  shipper  is  liable  for  the  injury  tfana  sustained;  bat  whan  tha  oarrkr 
i«  notified  whether  by  a  mark  upon  the  parcel  or  otherwise,  that  tha 
article  ahipped  is  of  a  dangerous  oharaoter,  and  one  of  tha  carrier's  em- 
ployee's is  injnred  by  handling  the  artiela,  the  mere  fact  that  no  knowl* 
^  of  its  real  natore  waa  brooght  liama  to  tha  ami^loyaa  will  aol 
render  tha  ahipper  liable. 

^^uatxoa— Oarriaos  of  Danokbous  Abtiolis— Duty  of  Sbippbe  avb 
GAianB.— Where  a  dangerons  artiola  is  delirerad  to  a  carriar  for  trans* 
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porMUNi,ilfa  tiM  doty  both  of  tbo  aUppv  and  tiM  Moiv  t»  mH^ 
Umm  who  k«ndl«  it  of  ite  daagoroas  ohanctor,  and  bo  ormgHMOl 
botwooD  tho  ahippor  aod  tho  carrier,  thoagh  mado  in  tiio  baak  of  futi^ 
Iqr  which  the  article  ia  to  bo  ahipped  ondor  a  name  whieh  doea 
oato  ita  tmo  nature,  will  exeoao  tho  ahippor  for  tho  na 
that  dntj  OB  hia  part 

■■ouoBHon.— Tbb  SnmE^  Ddtt  to  Habk  Dahokboos 

liTored  to  a  oarrior  for  tranaportaiion  in  soeh  a  way  that  tho  oainr^ 
employeea  may  hare  doe  notice  of  the  real  eharaotor  of  thoee  artkln  it 
Bot  aaffioiently  performed  when  a  ■nbetanoo  eo  eztromely  dangefloaa  li 
naphtha  ia  deeoribed  ob  the  freight-bill  aa  carboB  <nl,  aBd  merely  fanndt^ 
"  nnaafe  for  illnminating  parpoaea." 

Niouobmob^Damaob.— Btidknci  that  the  plaintiff  Ib  an  aotloB  to  reeimr 
damagee  for  penonal  injnriea  haa  a  wife  and  child  ahonld  not  bo  admiHwi 

Nmuobnci— Dahobbous  Abtiolb  SHimD  Ubdkb  ▲  ftormoua  Hahb 
Where  the  employoo  of  a  carrier  ia  aning  a  ahippcr  to  recover  daangac 
for  injuriea  inatatned  by  an  ozploaion  of  naphtha  which  waa  deacribe^ 
in  the  bill  of  Uding  aa  carbon  oil,  it  ia  not  error  to  relnae  OTidonce  goiai 
to  ahow  that  the  carrier  bad  been  informed  of  tho  real  meanfag  of  the 
worda  need  in  tho  biU  of  lading. 

Nioliobvob.— Stiobbob  that  the  defendant  in  an  actum  to  tocov«  das- 
agea  for  peraonal  injnriea  haa  adopted,  ainoe  tho  occoirenoo  of  the  aoo- 
denti  certain  preoantiona  oalcniated  to  prevent  a  ropetitacB  thareef  k 
not  admieaible. 

DAXAOEa,  Mbasubb  or. — A  plaintiff  preTailing  in  an  action  toreoorer  dam- 
agea  for  peraonal  injnriea  ia  entitled  to  bo  awarded  anch  an  amoaat  u, 
in  the  opinion  of  the  Jnry,  will  fairly  compcnaato  him  for  any  aofinia^ 
mental  or  phyaical,  theretofore  ezperienoed  by  him,  directly  renltinf 
from  the  iojnry,  and  for  any  anffsring  or  diaability  that  may  bo  beUered 
from  the  teatimony  to  be  reasonably  certain  to  bo  ezperienoed  by  him  in 
the  fatnre,  and  for  any  reduction  in  hia  power  to  earn  money  daring  Ihi 
remainder  of  hia  life^  if  anch  redaction  there  bo  directly  reanltiBg  Inm 
the  injury. 

Damaoks  Fob  Pbrsonal  Ihjuribs,  Whbh  Dbbmbd  Kxcbku v ■,— Whaw 
the  condactor  of  a  train,  a  Tigorona  man  of  about  thirty  yean  of  ag^ 
and  a  laboriona  and  naef nl  employee^  ia  ao  badly  bnml  abont  the  lacib 
aa  to  bo  diaOgorod  for  life,  auffera  much  pain  and  f"g«'th  for  aevenl 
Bontha,  and  loaea  the  nae  of  hia  bft  arm,  and  to  aomo  extent  of  Ui 
right  alao^  a  Tordiot  for  twenty-fiTC  thooaand  dollara  ia  azceaaifik 

Humphrey  and  Davie^  for  the  appellant 

WUUon  and  Thurn^  for  tbe  appellee. 

WiUiam  Lindsay^  of  oounsel  on  the  aame  side. 

*^*  Pbyob,  J.  In  April,  of  the  year  1888,  the  Standard 
Oil  Company,  at  its  place  of  business  in  the  city  of  Louisville, 
loaded  two  cars  belonging  to  the  Louisville  and  Nashville 
Railroad  Company  with  oil.  One  of  the  cars  contained  sixtf^ 
five  barrels,  thirty-five  o^hose  barrels  being  naphtha  oil  and 
the  remainder  the  ordinary  illuminating  oiL  This  car  was 
loaded  by  the  company,  the  car  being  on  a  side-track  near  its 
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warehouse,  belonging  to  the  Louisville  and  Nashyllle  Ball* 
road,  and  was  intended  to  be  shipped  south.    The  testimonj 
shows  that  the  cars  were  known  as  cattle-cars  with  open  lat* 
tices,  and  that  offered  by  the  defense  shows  that  the  oil  was 
in  barrels  that  had  been  carefully  inspected,  and  such  barrels 
as  were  generally  used  in  shipping  naphtha  or  other  products 
of  petroleum,  and  the  barrels  containing  naphtha  branded,  as 
they  maintain,  as  required  by  the  statute,  *' unsafe  for  illu* 
minating  purposes.''    The  head  of  the  barrel  was  painted 
white  with  this  brand  in  black  letters  in  the  center.    The 
cars  were  taken  from  this  switch  by  the  Louisville  and  Nash- 
ville road  by  its  freight  engine  or  train  in  charge  of  the  ap- 
pellee, who  was  the  conductor.    After  leaving  Louisville, 
when  some  twenty  or  thirty  miles  from  the  city,  the  appellee 
discovered  that  oil  was  leaking  from  some  one  of  the  barrels^ 
and  after  passing  one  or  two  depots  he  directed  one  of  the 
employees  to  ascertain  where  the  '^'  leak  was.    There  is  a 
window  about  two  feet  square  at  the  end  of  the  car  which  the 
employee  climbed  into  with  his  lantern  and  passing  through 
this  window  into  the  car  discovered  the  barrel  that  was  leak- 
ing.   The  appellee  being  informed  by  the  employee  of  the 
condition  of  the  barrel,  the  two,  with  a  lamp  each,  passed 
through  this  window  into  the  car,  and  finding  that  they  could 
not  handle  the  barrel  the  appellee  called  for  another  em- 
ployee who  passed  through  this  window  with  his  lamp.    They 
set  their  lamps  on  the  heads  of  the  barrels  and  proceeded  to 
raise  the  leaking  barrel  from  the  floor  when,  by  the  motion 
of  the  barrel  or  its  peculiar  position  when  being  moved,  the 
naphtha  spouted  out  in  a  stream  as  large  as  a  pencil,  took 
fire  from  the  burning  lamp  and  seriously  injured  the  appellee. 
Whether  the  liquid  was  thrown  on  the  lamp  or  the  ex- 
plosion took  place  from  the  vapor  produced  by  the  naphtha 
is  a  mooted  question*    The  appellee  was  badly  burned,  and 
instituted  this  action  against  the  appellant  to  recover  dam* 
ages  for  the  injury,  alleging  that  this  naphtha  was  shipped 
as  carbon  oil,  and  that  he  had  no  notice  whatever  of  the  in- 
fiammaUe  character  of  the  fluid.    He  claimed  damages  to 
the  amount  of  twenty-five  thousand  dollars,  and  that  sum  the 
jury  awarded  him.    He  was  badly  burned  about  the  face,  so 
much  so  as  to  disfigure  him  for  life;  suffered  much  pain  and 
anguish  for  several  months;  lost  the  use  of  his  left  arm,  and 
his  right  hand  is  to  some  extent  injured;  his  feet  were  also 
badly  burned,  but  the  principal  injury  after  his  recovery  con- 
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8i8t8  in  the  loss  of  the  ose  of  hie  left  arm  and  the  disflgnie- 
ment  of  his  face. 

The  defense  relies  apon  yarions  grounds  for  a  reversal:  1» 
That  it  took  all  the  necessary  care  and  precaution  in  ^^ 
shipping  the  oil;  that  it  marked  it  unsafe  for  illumiuatiDg 
purposes;  that  the  carrier  knew  the  car  contained  barrels  of 
naphtha  and  that  the  eutire  product  of  petroleum  had  been 
shipped  and  was  being  shipped  as  carbon  oil  under  an  agree- 
ment to  that  effect  with  the  railroad  company,  and  that  it 
was  the  duty  of  that  company  to  have  notified  its  employees 
of  the  danger;  2.  That  the  court  erred  in  admitting  incom- 
petent testimony  and  in  denying  to  the  defendant  the  right 
to  introduce  testimony  that  was  competent;  8.  In  giving 
erroneous  instructions  to  the  jury  and  in  refusing  to  give  de- 
fendant's instructions,  and  4.  The  damages  are  excessive. 

There  were  numerous  instructions  asked  by  the  plaintiff 
and  the  defendant,  all  of  which  were  refused,  and  the  in- 
structions prepared  and  given  by  the  trial  judge.  In  deter- 
mining the  questions  raised  by  the  instructions  it  will  be 
necessary  to  notice  the  testimony  for  the  defense  that  was  ex- 
cluded, as  this  testimony,  if  admitted,  must  have  an  impor- 
tant bearing  on  the  issue  in  establishing  at  least  good  faith 
on  the  part  of  the  appellant  in  delivering  this  naphtha  to  the 
carrier.  It  was  offered  by  way  of  defense  on  the  part  of  the 
appellant  that  the  railroad  company,  whose  agent  and  em« 
ployee  the  conductor  was  at  the  time  of  the  injury,  knew  that 
this  car  contained  naphtha,  and  if  not,  that  under  an  agree- 
ment with  the  company,  through  its  officials,  it  had  been 
shipping  on  its  cars  barrels  of  naphtha  for  a  long  period 
branded  in  the  manner  specified,  with  bills  of  lading,  under 
the  general  designation  of  carbon  oil,  the  railroad  company 
knowing  that  the  term  embraced  naphtha,  and  took  it  with 
that  understanding,  charging  the  same  freight  and  shipping 
it  as  any  other  oiL  The  court  refused  to  permit  this  testi- 
mony '^'  to  go  to  the  jury,  and  this  is  one  of  the  errors  com- 
plained ot 

It  is  evident  that  if  the  owner,  when  shipping  explosive  or 
combustible  substances,  fails  to  notify  the  carrier  or  his  agent 
of  the  danger  attending  its  use,  when  transporting  it,  and  an 
injury  results  to  the  employees  of  the  carrier,  the  owner  is 
liable  for  the  injury  sustained;  but  when  the  carrier  is  noti- 
fied of  the  dangerous  article  or  product  (and  there  is  none 
more  so  than  naphtha  when  coming  in  contact  with  a  bam* 
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ing  lamp  or  with  fire),  and  there  is  marked  on  the  head  of 
the  barrel  that  which  must  necessarily  apprise  the  carrier  of 
ita  dangerous  nature,  and  the  carrier  in  his  ordinary  line 
of  business  undertakes  to  transport  it  and  an  injury  occurs  to 
one  of  its  employees,  the  question  then  arises,  Is  the  shipper 
liable  because  knowledge  was  not  brought  home  to  its  em- 
ployee? We  think  not. 

This,  however,  is  not  the  question  arising  in  this  case.  It 
is  the  mode  of  shipping  and  branding  this  naphtha  adopted 
by  both  parties  under  an  agreement  or  implied  understand- 
ing, at  least,  between  them,  from  which  this  liability  to  the 
employee  springs,  if  any  exists.  The  railroad  company  had 
been  in  the  habit  of  receiving  and  shipping  this  naphtha  as 
carbon  oil  under  an  arrangement  with  the  appellant,  with  a 
brand  placed  on  the  head  of  each  barrel:  *' Unsafe  for  illu- 
minating purposes.'' 

There  was  an  implied,  if  not  a  positive,  duty  on  the  part  of 
both  corporations  to  notify  those  who  handled  this  substance 
of  its  dangerous  character,  and  no  arrangement  between  them, 
although  made  in  the  best  of  faith,  by  which  dynamite  was  to 
be  shipped  as  powder  or  naphtha  as  carbon  oil  should  protect 
the  appellant  from  a  violation  *'*  of  this  duty  it  owed  to  the 
hands  or  employees  whose  duty  it  was  to  keep  it  secure  and 
to  handle  it  when  necessary.  The  freight  bill  or  paper  by 
which  this  plainti£f  was  guided  showed  that  it  was  oil  or 
carbon  oil,  and  it  seems  to  us  the  only  question  for  the  jury 
to  decide  is:  Was  the  brand  on  these  barrels  sufficient  notice 
to  the  appellant  of  the  dangerous  substance  within  themf 
The  dangerous  quality  of  naphtha  requires  more  vigilance 
and  care  in  shipping  and  handling  it  than  almost  any  other 
explosive  substance,  and  as  a  means  of  great  precaution  it 
would  be  prudent  to  give  other  warning  than  the  mere  name 
of  the  substance. 

As  an  explosive  it  is  said  the  danger  is  ten  times  greater 
than  that  of  gunpowder;  it  ignites  as  soon  as  the  blaze  is  ap- 
plied to  it  and  becomes  explosive  when  the  vapor  from  it 
mingles  with  the  atmosphere  in  which  there  happens  to  be  a 
burning  lamp  or  other  light.  The  conductor  might  not  have 
known  the  danger  if  the  word  ^'naphtha"  had  been  placed  on 
these  barrels;  still,  it  would  doubtless  have  put  him  on  in- 
quiry, and  that  it  was  not  carbon  oil,  and  at  the  same  time 
removed  all  question  of  negligence  from  the  door  of  the  appel- 
lant   Tho  oontentioa  by  counsel  is  that  the  brand  ^'Unsafir 
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for  Illiiiiiiiuitiiig  porpomP*  was  intended  by  the  etatate  as  the 
warning  to  be  giTen  tlioee  who  handle  naphtha.  Whether 
thia  pcofiaioQ  of  the  atatoto  apfdiee  to  naphtha  or  to  the  pio* 
doetion  from  petrolenm,  leaa  dangerooa  and  known  aa  oil,  ii 
nneertain;  and  it  ia  manifeat  that  the  ear  purporting  to  be 
loaded  with  earbon  oil  from  the  freighi>bill  did  not  apprise 
the  appellee  of  the  danger.  While  the  testimony  of  the  agree- 
ment between  the  two  corporations  as  to  the  manner  of  ship- 
ping sboold  have  gone  to  the  jnry  to  show  an  absence  '^  of 
bad  faith  on  the  part  of  the  appellanti  still  it  was  its  daty, 
looking  to  the  very  great  danger  connected  with  the  move- 
ment of  such  a  substance  on  trains,  to  have  ao  branded  the 
barrels  aa  to  have  informed  the  conductor  of  the  inflammabk 
character  of  the  aubstance  they  contained;  and  unless  they 
were  so  marked  as  that  one  exercising  ordinary  care  and  pru- 
dence with  reference  to  hia  own  personal  safety  and  whose 
duty  it  was  to  handle  the  barrels  should  have  ascertained  the 
danger  the  appellant  is  liable.  The  converse  of  the  propoei* 
tion  being  that  if  so  branded  as  that  one  of  ordinary  esie 
and  prudence  should  have  discoTcred  the  danger,  the  verdict 
should  be  for  the  defendant.  While  the  instructions  giveo 
by  the  court  below  embrace  thia  view  of  the  case  this  is  the 
issue  to  be  tried. 

The  appellee  had  to  deal  with  and  deliver  thia  naphtha, 
and  he  should  have  been  informed  in  some  way  thai  tbs  bs^ 
rels  contained  it. 

There  are  other  questions  raised  as  to  the  admission  and 
rejection  of  testimony.  It  waa  shown  that  the  appellee  had  s 
wife  and  child  over  the  objections  of  the  appellant.  While 
this  fact  may  not  have  influenced  the  finding,  it  should  not 
have  been  admitted. 

The  defense  offered  to  prove  that  the  Louisville  and  Nash- 
ville Railroad  Company,  whose  conductor  the  plaintiff  was, 
had  been  itiformed  that  the  words  **  carbon  oU,"  contained 
in  the  bill  of  lading,  meant  naphtha.  This  was  refused,  and 
properly,  because  an  employee  of  even  more  than  ordinary 
intelligence  would  not  have  attached  such  a  meaning  to  thif 
bill  of  lading.  The  court,  however,  should  have  admitted  the 
testimony  showing  that  wooden  barrels  were  safe,  and  that 
naphtha  was  ordinarily  shipped  in  that  way  by  prudent  busi- 
ness men. 

*'^  Another  error  complained  of  by  the  appellant  is  in  the 
trial  court  permitting  the  appellee  to  prove  that  after  this  ao* 
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eident  both  corporaiionB  changed  the  manner  of  branding  the 
barrels  and  labeling  the  cars.  There  eeems  to  be  Bome  di« 
▼ereity  of  opinion  on  this  point,  the  weight  of  anthority  being 
opposed  to  the  admission  of  this  oharacter  of  testimony  as  a 
means  of  showing  neglect  on  the  part  of  the  defendant  The 
Minnesota  court,  in  Mone  ▼•  Minneapolis  €ie»  JZ.  J2.  Co.^  80 
Minn.  465,  said:  "We  think  such  a  rule  puts  an  unfair  in* 
terpretation  upon  human  conduct,  and  virtually  holds  out  ao 
inducement  for  continued  negligence.'' 

In  Lang  v.  Sanger^  76  Wis.  71,  in  an  action  for  an  injury 
sustained  by  reason  of  defective  machinery,  the  court  held 
that  it  was  erroneous  to  show  that  the  defects  were  repaired 
after  the  accident. 

In  Terre  HauU  R.  R  Co.  v.  Clemy  123  Ind.  16,  18  Am.  St 
Rep.  803,  it  is  said:  "  To  declare  such  evidence  competent  is 
to  offer  an  inducement  to  omit  the  use  of  such  oare  as  new  in^ 
formation  may  suggest,  and  to  deter  persons  from  doing  what 
the  new  experience  informs  them  may  be  done  to  prevent  the 
possibility  of  future  accidents." 

Other  cases  determine  that  such  evidence  is  open  to  the 
objection  that  it  raises  distinct  and  independent  issues  for 
the  consideration  of  the  jury:  Nalley  v.  Hartford  Carpet  Co,t 
61  Conn.  524;  50  Am.  Rep.  47;  Payne  v.  Troy  etc,  R.  R.  Co.^ 
9  Hun,  526;  Ely  v.  St.  Louis  etc.  Ry.  Co.y  77  Mo.  84;  Reed  y. 
New  York  ste.  R.  R  Co.,  45  N.  Y.  574. 

There  is  still  another  question  in  this  case  that  every  court 
of  final  resort  appproaches  with  reluctance,  and  that  is  the 
one  of  excessive  damages.  The  verdict  in  this  case  is  for 
twenty-five  thousand  dollars,  the  entire  sum  claimed  *^*  in 
the  petition.  As  said  by  Mr.  Sedgwick,  in  his  work  on  the 
Measure  of  Damages:  **It  is  one  thing  for  a  court  to  admin* 
ister  its  own  measure  of  damages  in  a  case  properly  before 
it,  and  quite  another  thing  to  set  aside  the  verdict  of  a  jury 
merely  because  it  exceeds  that  measure."  There  must,  says 
he,  ''  be  some  mistake  of  the  principles  upon  which  the  dam- 
ages have  been  estimated,  or  some  improper  motives  or  feel- 
ings  or  bias  influencing  the  jury'':  sec.  1320. 

It  is  not  for  this  court  to  determine  the  amount  the  plaintiff 
is  entitled  to  recover  in  this  character  of  action,  and  the  ver* 
diet  in  every  case  for  an  injury  to  the  person  must  depend 
upon  the  facts  and  circumstances  connected  with  the  commis- 
sion of  the  wrong  in  the  particular  oasoi  the  verdict  and  judg- 
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ment  in  no  ooa  ease  being  a  eriterion  by  which  the  ecmii  and 
}urj  aie  to  be  controUed  in  all  eaaee  of  a  Bimilar  character. 

It  waa  the  ptovinee  of  the  jury  to  fix  the  oompenaation  to 
which  the  appeDee  waa  entitled,  and  the  court  in  the  inatni^ 
tiona  given  placed  properly  before  them  the  mode  of  aaev- 
taining  the  damages  it  from  the  eyidenoe,  the  appellee  wai 
entitled  to  recoTor.    The  jnry  reached  the  coadaaion  that  the 
appellant  waa  gniltj  of  such  an  omiBsion  of  dutj  aa  entitled 
the  appellee  to  a  Terdict,  bat  waa  not  authorised  to  increaie 
the  amoont  of  recovery  by  reason  of  any  willful  design  <»i  the 
part  of  the  appellant  to  injure  the  appellee.     The  mode  d 
ascertaining  the  compensation  to  which  the  plaintifT  was  en- 
titled ia  found  in  instruction  No.  11  given  by  the  court    The 
jury  waa  told  that  if  they  find  for  the  plaintiff  they  will  give 
him  audi  damages  as  they  believe  from  the  evidence  will 
fairly  compensate  him  for  any  suffering,  mental  or  *^^  pbyo- 
cal,  heretofore  experienced  by  him  directly  resulting  from  the 
injuries  complained  o(  and  for  any  suffering  or  disability  that 
they  may  believe  from  the  testimony  is  reasonably  certain  be 
will  experience  in  the  future  aa  the  direct  and  necessary  reeait 
of  said  injuries,  and  for  any  reduction  in  his  power  to  earn 
money  in  the  future,  if  such  reduction  there  be,  directly  re- 
sulting  from  the  injury,  not  exceeding  twenty-five  thousand 
dollars  claimed  in  the  petition.'* 

The  appellee  at  the  time  of  the  Injury  waa  about  thirty 
years  of  age,  was  a  vigorous  man  and  a  laborious  and  usefiil 
conductor.  Hie  conduct  at  the  time  of  the  burning,  as  de- 
scribed by  the  witnesses,  deserved  the  admiration  oi^  and 
created  a  sympathy  with,  both  judge  and  jury.  His  appea^ 
anoe  before  the  jury  after  the  injury,  with  a  disfigured  face 
and  limbs,  as  described  in  the  testimony,  doubtless  excited  a 
feeling  with  every  juror,  however  honest,  that  drove  them  to 
fix  the  verdict  beyond  the  propw  limit  of  compensation. 

We  are  to  judge  of  thia  question  by  the  light  of  the  eases 
before  us  involving  verdicts  where  compensation  was  the 
measure  of  damages,  or  even  verdicts  based  upon  the  willfiil 
neglect  of  the  defendant,  and  where  punitive  damages  were 
sought  and  recovered.  It  is  by  comparison  with  verdict  after 
verdict  in  this  state,  where  more  flagrant  wrongs  were  com- 
mitted and  punitive  damages  claimed  in  which  juries  oom- 
posed  of  men,  aa  we  have  the  right  to  assume,  of  like  intelli* 
gence,  passion,  and  feeling,  have  made  their  findings  for  a 
much  less  amount;  and  wiihout  enumerating  the  oases  it  will 
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be  found  that  ten  thoasand  dollars  is  the  extent  to  which  a 
▼erdict  has  been  sustained  by  this  court  Besides,  in  the  case 
id  ^^  LauisviUe  etc.  R.  R.  Co.  y.  Fox,  11  Bush,  495,  when 
the  Terdict  was  for  thirty  thousand  dollars,  and  set  aside  as 
excessive,  most  of  the  cases  are  referred  to.  While  we  do 
not  pretend  to  adjudge  that  no  verdict  would  or  ought  to  be 
sustained  for  a  larger  amount  than  ten  thousand  dollars,  we 
do  say  that  some  moderation  should  be  indulged  in  when 
arriving  at  verdicts  in  this  class  of  cases.  As  said  by  the 
<sourt  in  Heddles  v.  Chicago  etc.  Ry.  Co,,  74  Wis.  289,  where  the 
injury  resulted  in  the  amputation  of  both  legs  of  the  plain- 
tiff, and  a  verdict  of  thirty  thousand  dollars  was  set  aside: 
^No  rational  being  would  change  places  with  the  injured  man 
for  an  amount  of  gold  that  would  fill  the  room  of  the  court, 
yet  no  lawyer  would  contend  that  such  is  the  legal  measure 
of  damages.  Courts  and  juries  must  deal  with  such  questions 
in  a  deliberate  and  practical  sense."  In  our  opinion  the  ver- 
dict in  this  case  is  excessive,  and  it  is  therefore  reversed  and 
•cause  remanded,  with  directions  to  set  it  aside  and  for  pro- 
^^eedings  consistent  with  this  opinion. 


NaauGSNCi— BTiDiifOB  of  Subsvquxmt  Aon.— When  an  aootdent  has 
■happened  through  the  alleged  negligenoe  of  a  penon,  his  sabseqaent  acts  in 
taking  additional  precantions  to  prevent  other  aooidents  are  not  admissible 
in  evidence  against  him  for  the  purpose  of  showing  that  saoh  preoantiona 
^ere  needed  at  the  time  of  the  accident:  Shirmen  t.  Proprieton  ttc,  IM 
Mass.  168;  26  Am.  8k  Rep.  226,  and  note^  with  the  cases  ooUected.  Comtra: 
-see  '8L  Louia  tie,  Rif.  Co.  t.  Weaverp  86  Esn.  412;  67  Am.  Rep.  176,  and  «z- 
iended  note,  Evidence  that  soon  after  the  happening  of  an  accident  to  a 
traveler  at  a  railroad  crossing  the  company  put  it  in  good  repair  is  admis- 
-sible  as  tending  to  show  that  the  railway  company  was  under  obligations  to 
keep  it  in  repairs  Hinkle  t.  Behnumd  eU^  £.  S.  Co,,  109  N.  (X  472;  26  Am. 
St.  Rep.  661,  and  note. 

Dahaobs— Etidbngs  That  Pabtt  iNJimBD  Had  a  Win  akd  CHiLDRmt 
flee  Central  etc  R^.  Co.  t.  Kvkn,  86  Ky.  678;  9  Am.  8t  RepL  309;  Stephetu 
T.  Hannibal  tie,  B,  R,  Co,,  96  Mo.  207;  9  Am.  St.  Rep.  336,  and  notei  Da^ 
hnreh  v.  Hannibal  etc.  R.  R,  Co.,  103  Mo.  670;  23  Am.  St.  Rep.  90a 

Damaob — Mbasubi  ov. — ^Where  one  has  been  injured  by  the  negligenoe 
•of  another,  the  jury  in  estimating  the  damages  may  take  into  aoeount  his 
physical  and  mental  suffering,  his  medical  expenses,  his  loss  of  wages  for  the 
time  he  was  prevented  from  working,  and  proper  compensation  for  his  being 
deprived  by  the  injuries  from  following  such  calling  as  he  could  have  other- 
wise followed:  Richmond  etc,  Ry,  Co,  t.  Norment,  84  Va.  167;  10  Am.  St. 
Bep.  827,  and  note;  Heddtee  w.  Chicago  He,  Rg,  Co.,  11  Wis.  228|  20  Am.  St 
fiepu  106,  and  note;  Stephen  ▼.  HamUbal  eU,  R.  R.  Co,,  96  Uo.  907|  9  Am. 
Bi,  Repw  836^  and  note. 
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WfiiH    rmM  TO  Wnm  avd  CnuMtBr.— Under  •  Juilw  bj  a 
dIneUy  to  hb  wif •  and  efafldren  th*  wife  tikec  n  lift  cntete  mIj. 
Amt*  is  aooM  other  proriflion  in  the  wQl  abowing  a  oontnry 

Wii  f  J  DiTM  TO  Win  WiTB  DiKBonoHs  TO  Mavaos  vob 
CHiLDBur. — Wbars  a  testator  direoti  hie  ezeentor  to  **take 
ef  hie  eetafee^  both  real  and  pereonal,'*  and,  after  paying  hie  debtee  "d^ 
fiver  the  reawinder  to  hie  wile,  who  is  reqneetod  and  expeeted  to  minij^^i 
the  eame  to  the  beet  advantage  in  earing  for  and  odneating  the  ehildnB 
and  sopporting  herMlf,**  the  will  is  to  be  oomtraed  as  giving  to  fhe 
widow  a  life  eetato  in  all  the  property,  both  real  and  pareonal,  and  the 
ehiUren  take  merely  an  eetate  in  remainder  expeetaai  mpos  the  deeMM 
ef  their  mother* 

Oeorge  8.  Ftdton,  for  the  appellant 

NaL  W.  Hahtead,  for  the  appellee  Shielda. 

^'  LswTB,  J.  The  only  qnestion  in  this  caae  is  whether 
nnder  the  will  of  William  T.  Weaver  hia  widow  is  entitled  to 
an  eetate  for  life  in  the  real  and  personal  property  devifled, 
^^  remainder  to  his  two  ohildren;  or,  as  adjudged  hy  the 
ehancellor,  each  of  the  three  persons  take  absolatelj  one- 
third  thereof!  The  will  is  as  follows:  ''I  desire  that  John  W. 
Shields  takes  possession  of  all  my  estate,  both  real  and  per- 
sonal, including  a  policy  of  insurance  on  my  life  of  three 
thousand  dollars  ($3,000.00),  as  executor  of  this  my  last  will 
and  testament  and  manage  and  dispose  of  same  to  the  best 
possible  advantage,  that  is  so  much  thereof  as  may  be  neces- 
sary to  pay  all  my  just  debts  and  personal  expenses,  and  de- 
liver the  remainder  to  my  wife.  Mary  Eliza  Weaver,  who  is 
requested  and  expected  to  manage  same  to  the  best  advantage 
in  caring  for  and  educating  the  children  and  supporting 
herself/' 

It  seems  to  us  the  language  of  the  testator  makes  his  in- 
tention to  give  to  his  widow  a  life  estate  in  all  the  property 
left  after  paying  debts  so  plain  that  there  is  no  need  of  re- 
sorting to  rules  of  construction.  He  directs  the  executor  to 
deliver  to  her  not  a  part  but  all  the  remainder  of  his  estate, 
the  possession  and  control  of  which  he  manifestly  intended 
she  should  have  during  her  life.  No  provision  is  made  tot 
either  division  of  the  real  or  distribution  of  personal  prop- 
erty, which  would  have  to  take  place  if  she  and  the  two  chil- 
dren are  each  entitled  absolutely  and  presently  to  one-third. 
Kor  can  it  be  inferred  from  the  language  used  or  any  exist- 
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ing  condition,  that  he  intended  her  to  be  restricted  to  the 
poseession  and  nee  of  lees  than  the  whole  estate  left  after  paf- 
ment  of  debts  and  delivered  to  her  by  the  ezecntor. 

In  the  ease  of  Frank  y.  Uns,  91  Ey.  621,  the  language  of 
the  will  was:  ^The  rest  and  residue  of  my  estatOp  real,  per* 
sonaly  and  mixed,  I  give  to  my  dear  wife,  Ann  Maria  Frank, 
for  her  own  use  and  the  benefit  of  our  ^**  children  forever.'' 
He  also  appointed  his  wife  executrix  and  guardian  of  the 
minor  children,  and  requested  she  be  allowed  to  qualify  with* 
out  security. 

In  that  case,  after  examining  and  referring  to  numerous 
cases,  the  opinion  was  rendered  that  the  widow  took  under 
the  will  a  life  estate,  remainder  to  the  children,  this  language 
being  used :  **  It  may  be  regarded  as  settled  law  in  cases  where 
the  devise  is  by  the  husband  directly  to  his  wife  and  children 
that  the  wife  takes  a  life  estate  only,  unless  there  is  some- 
thing else  in  the  will  showing  a  contrary  intention." 

That  case  we  regard  as  decisive  of  the  question  here  pre* 
sented.  Indeed,  the  intention  of  the  testator  to  give  to  hii 
widow  a  life  estate  is  more  clearly  indicated  in  this  than  in 
that  case.  For  here,  unlike  that,  the  estate  does  not  go  into 
possession  of  the  widow  as  executrix,  but  what  is  left  after 
paying  debts  by  an  executor  appointed  for  the  purpose  is 
directed  to  be  delivered  to  her;  nor  is  any  provision  made  for 
a  guardian  of  the  infants  to  take  possession  of  their  share  of 
the  estate. 

It  seems  to  us,  both  the  language  of  the  testator  in  this 
case,  and  settled  rules  of  construction  applicable  to  it,  require 
the  will  to  be  construed  as  giving  to  the  widow  a  life  estate 
in  all  the  property,  real  and  personal,  and  therefore  the  judg- 
ment is  reversed  for  proceedings  consistent  with  this  opinion. 


Dxvm  TO  Wmow  avd  ChuLDanr— Wha*  Wobds  Wqa  Oowar  a  Lira 
Brats  Oult  to  FoBMUU^This  qaeitioii  it  diicBwd  in  the  notM  to  Oar- 
pmUtr  V.  Van  OOmkr^  11  Am.  Si  Rep.  90^  and  XorMi  v.  Jtimmtit  fli 
Bk  K&fk  410^  whore  tho  cmw  stc  eoUoolod. 


SbwhiL  It  Sbwsll 


hM  mt^  nd  that  ftbt  ffraatM^  wIimi  1m  mad*  hb 

t»  U  of  f  «U  «g^  wOi  nol  «feap  Imt  to  avoid  &•  daecL  altar  dM 

b«r  majority, 

bvAfln— Powaft  or  lo  Sill  La«i>— Wbbv  Hot  Ivfukdl — A  ooaifi^f* 
WMO  of  laad  to  an  iafaat^  in  vliioli  no  powor  toaall  ancii  land  dno^  kb 
minority  ia  ooaferred  in  exprem  tormn^  implies  mordy  Ihm  right  to  oella 
whoa  tho  disability  of  lafanoy  ia  romored,  and  tiia  Inw  onablaa  liim  to 
maka  a  good  titU  to  the  property.  Tlie  existenoa  of  anoh  n  power  eva* 
not  be  inferred  where  a  deed,  by  whioh  a  father  oonToya  toad  to  an  to* 
fani  mamad  daaghtor,  eontaina  a  etonaa  whioh  pnmion  ttusk  **] 
la  to  proTent  her  aeliiiig  the  land,  if  aha  an  deaii%  by 
nniting  with  her." 

IavA«T»— Dicntn  OAvoBLnio    Dnn  of   Ixwawt   Mauokp   Wc 

pBom  FoBH  OF. — When  a  married  woman,  dating  hor  auaocifyt 
axeonted  a  deed  of  her  land,  by  nniting  with  bar  hnahaadt  who  had  a 
ooatingent  eetato  therein,  dependent  npcm  hia  anrriving  hia  wif<  and 
brooght  snit^  after  beooming  of  fall  age,  to  aToid  the  eooTeyanee^  and  il 
appeared  that  the  grantee  had  made  Taluable  improremento  on  the  land, 
bat  not  exoeeding  the  Talne  of  the  ren^  no  aooonnt  ahonld  be  taken  ef 
the  rente  and  improvementa,  and  the  deeree  ahonld  merely  rsqnire  toe 
petlttonar  to  aoeonnl  for  whaterer  pari  of  the  pnrohaae  HMiaiy  aha  may 
have  reoetved,  with  intareot  from  the  date  of  the  daadp  «id  toava  to  At 
grantee  sneh  title  aa  her  hnaband  baa 

WiUian  Lifid$ay^  for  the  appellant. 

/.  B.  WhiU,  Ridddl  and  Son,  and  Tkonuu  H.  JK Miy  for  the 
appellees. 

^^  Pbyob^J.  Iq  October  of  the  year  1881,  Thomas  SeweD, 
who  was  the  grandfather  of  Thomas  Sewell,  Jr.,  the  latter  be- 
ing the  husband  of  the  aiq[>ellant,  oonyeyed  to  the  appeUaat 
a  large  tract  of  land  lying  in  the  county  of  Breathitt.  Tho 
consideration  was  five  hundred  dollars  paid,  and  that  of  love 
and  affection. 

'^^  It  was  provided  by  the  deed  that  in  the  event  the  ^h 
pellant,  the  wife,  did  not  dispose  of  the  land,  it  was  to  pasi 
or  descend  to  her  husband  at  her  death,  with  the  further  pro- 
viso: ^  But  nothing  is  to  prevent  her  selling  said  land  if  she 
so  desire,  and  by  her  husband  uniting  with  her.'' 

On  the  24th  of  February,  1882,  about  five  months  after  tho 
land  had  been  conveyed  to  the  appellant,  the  wife  of  Thomss 
Bewell,  Jr.,  her  husband  sold  it  to  William  Day  for  one  thoa- 
sand  nine  hundred  dollars.    Five  hundred  dcllars  was  psid 
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in  eaohy  and  notes  exeonted  to  the  husband  fbr  the  balanoe, 
and  tiioae  notes  he  sold  and  appropriated  the  prooseds  to  his 
own  OSS. 

The  husband  of  the  appellant  was  a  lawless  man,  and  had 
been  eonTieted  of  manslaughter,  and  his  eonfinement  fixed  in 
the  state  prison  for  ten  years.  The  grantee  in  the  deed  was 
tbe  surety  of  the  husband  of  the  appellant  on  his  bail  bond* 
The  irerdict  of  manslaughter  was  set  aside  and  the  husband 
left  to  convert  the  property  of  the  wife  to  his  own  use,  and 
this  he  seems  to  have  done.  It  appears  that  the  wife  reoeived 
bat  little,  if  any,  benefit  from  the  proceeds  of  sale. 

It  is  evident  that  the  reckless  character  of  the  husband  of 
appellant  induced  the  grandfather  to  make  this  conveyance 
to  the  wife,  in  order  that  she  might  have  a  support  tor  hei^ 
self  and  ehildren.  The  condition  of  the  husband  and  the 
drcumstances  surrounding  the  family  was  a  sufficient  induce* 
ment  to  the  grandfather  to  secure  something  to  this  appellant 
and  her  children.  She  swears  that  she  was  compelled  by  her 
husband  to  execute  the  deed  to  Day,  and  while  this  does  not 
affect  the  question  involved,  there  is  but  little  doubt  that  such 
was  the  case. 

***  This  i)etition  was  filed  against  the  heirs  of  Day,  who 
are  appellees  here,  alleging  this  fraudulent  conduct  on  the 
part  of  the  husband,  and  that  at  the  date  of  the  deed  to  Day 
she  was  only  nineteen  years  of  age,  and  therefore  incapacitated 
from  executing  the  conveyance.    Her  petition  was  dismissed. 
There  is  no  question  as  to  the  infancy  of  Mrs.  Sewell  when 
•he  signed  the  conveyance,  and  the  only  question  presented 
is:  Has  she  the  right  to  rely  on  her  infancy  as  a  ground  for 
canceling  the  deed?    Of  this  we  have  no  doubt    She  made 
no  representation  as  to  her  age,  but  when  in  the  coercive 
power  of  her  husband  was  compelled  to  execute  it    If,  how- 
ever, she  voluntarily  signed  the  conveyance,  still  her  infancy 
authorised  the  chancellor  to  cancel  it    She  was  at  the  time 
s/m«  wvert  with  two  children,  and  her  marital  relation  and 
ooDdiiion  might  have  authorised  the  ancestor  of  the  appellees 
to  believe  that  she  was  of  full  age«  but  if  such  a  defense  is 
availing  the  plea  of  infancy  could  scarcely  be  interposed  as  a 
defense.    She  is  not  estopped  by  the  fact  that  she  appeared 
of  fall  age,  and  the  grantee  labored  under  this  belief  when  he 
purchased  the  land. 

It  was  held  in  Buchanan  ▼•  Hubbard^  96  Ind.  1,  that  a  mar- 
>Nd  woman  laboring  under  the  disabilities  of  both  infancy 
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and  oovertare  might  at  any  time  daring  coTertaie  disaffirni 
the  deed  made  when  an  inCanti  and  that  her  ooTeriorey  with 
her  appearance  indicating  that  she  had  arriyed  at  majodtyi 
eonstitnted  no  defense. 

But  it  is  said  the  clause  in  the  deed  giving  the  wife  flis 
right  to  sell,  hj  the  husband  uniting  with  her,  ooofcrred  on 
the  wife  the  power  to  convey,  although  an  infant,  and  in  the 
exercise  of  this  power  the  deed  was  signed  by  the  wifr  and 
delivered.  That  an  infant  may  have  the  power  ***  conferred 
on  him  by  a  grant  to  convey  will  not  be  doubted,  hut  whers 
the  infant  is  invested  with  the  title  by  a  plain  deed  the  power 
to  sell,  if  conferred,  implies  only  the  right  to  sell  when  the 
law  enables  him  to  make  title,  and  that  can  be  done  when 
the  disability  is  removed.  We  know  of  no  rule  of  law  where 
an  absolute  conveyance  to  the  infant  of  the  estate  and  the  titb 
will  authorize  the  grantor  to  remove  the  disabilitj  of  infancy 
and  authorise  the  infant  to  trade  as  an  adult. 

In  this  case  the  conveyance  is  to  a  married  woman,  but  it 
provides  that  nothing  shall  prevent  her  from  selling  by  the 
husband  uniting  with  her.  This  provision  does  not  remove 
the  disability  of  either  infancy  or  coverture,  and  she  ooald 
convey  only  in  the  same  manner  as  if  that  provision  in  the 
deed  had  been  omitted*  We  have  a  statute  authorizing  and 
designating  the  manner  in  which  married  women  shall  ooii- 
vey  land,  but  it  will  not  be  insisted  that  the  disability  of  in- 
fancy is  removed  because  the  grantor  was  a  married  woman 
and  the  statute  authorized  married  women  to  convey.  This 
clause  in  the  deed  by  the  grandfather  was  not  intended  ts 
enlarge  the  capacity  of  the  wife  to  convey,  but  left  her  as  the 
deed  found  her,  laboring  under  the  disability  of  infanoy,  and 
any  conveyance  made  by  her  while  an  infant  she  can  dis^ 
affirm.  The  conveyance  should  therefore  be  set  aside  on 
equitable  grounds  in  so  far  as  it  afiTects  the  appellant,  but  si 
to  the  husband,  who  is  a  defendant  to  the  action,  his  title, 
although  contingent  upon  his  surviving  his  wife,  passes  by 
the  conveyance.  It  is  not  the  question  of  the  alleged  fraud 
on  the  part  of  the  grantee  that  induces  the  chancellor  to 
grant  the  relief,  but  it  arises  from  the  inability  of  the  married 
woman,  who  was  an  infant,  to  dispose  of  her  estate.  It  ap 
pears  ^^^  that  the  appellant  received  but  little,  if  any,  benefit 
from  the  sale  of  the  land. 

Her  pleadings  in  the  first  instance,  admitted  five  hundred 
dollars,  and  this  she  should  be  held  to  account  for,  with  the 


Jul  1892.]        Commonwealth  v.  Schwabts.  800 

Interest  The  appelleee,  or  their  MMMftor,  have  made  valoable 
improTements  on  the  land,  but  not  ezoeeding  the  Talne  of 
the  rent|  and  if  they  did  the  chancellor  could  not  make  the 
appellant  account  exceeding  the  rental  yalue  of  the  land* 
TUb,  we  think,  ia  the  equity  of  this  case.  The  land  ie  liable 
bit  the  five  hundred  dollars  with  the  interest  from  the  date  of 
the  deed,  but  for  no  more.  There  will  be  no  account  taken  of 
rents  and  improvementSi  but  a  judgment  entered  restoring  to 
the  appellant  the  possession,  leaving  the  appellees  as  heirs  at 
law  of  Day,  the  title  that  the  husband  of  Uie  appellant  has. 
If  he  suryiyes  the  wife  they  get  the  land,  as  his  right  is  purely 
oontingent. 

Judgment  reversed  and  remanded  for  proceedings  ooniisi* 
eat  with  this  opinion*  

Isvms— DiSAmBMAMCB  or  Dasss  bt.— When  an  InfMt  wile  Joloa  hm 
kubuid  ia  the  «xeeafeioii  of  a  dead  to  her  laiide»  in  the  absenoo  of  any  ael 
on  bar  part  snffioiant  to  ratify  the  nma»  ahe  may  diaaffirm  it  at  any  tine 
daring  aorartnxes  8tmU  t.  BarrU,  61  Ark.  294.  For  a  f  aU  diaonaaioa  of  thia 
■abjeot  aaa  Searcy  t.  HunUr^  SI  Tax.  644;  26  Am.8t.  Rep,  837,  and  notes 
■ad  tha  monographie  note  to  Oraig  t.  Vam  BMer^lS  Am.  St.  Rap.  664. 

IvrAna— OovcBAUCBMT  ea  MisaapBiBBirTATioa  as  to  Aoa.— Bnovraa 
sri  8aa  extended  note  to  OMi^  ▼•  Foni^aft&cr,  16  Aob  St  Rep.  6SS. 


Commonwealth  v.  Sohwabtz. 

(88  KmnrocKT,  ftia] 
fium  FamHSV— What  CoM8TrruTa.-*If  a  paraoo  obtaina  a  leaa  el 
monay  hj  a  falaa  pretanae  of  an  axiating  fact,  althoogh  ha  intanda  te 
npay  aobh  moneys  ho  ia  gnilfey  of  the  crime  of  obtaining  monay  by  falae 


Iaui  PBaTBHSis— DauTBaT  or  PaoraarT,  How  Fab  BBsaMTiAL.— If  the 
pomeadon  of  gooda  haa  boon  daliTorad  to  tha  dafandant,  bnt  tha  right 
af  proparty  haa  not  paaaad,  and  aftar  aneh  daliTory  ha  obtaina  tha  title 
^  falaa  pratansas*  ha  ia  goilty  nnder  tha  atatnte  of  obtaining  the  gooda 
by  falaa  pratanaaa. 

ffiUB  pRRBiiSBa— DauvaaT— BAnjn.  Wnaa  Quivn  or  Oauca.— If  a 
banker  ooUaota  money  on  oommaroial  papar,  and  haa  poiaaaaion  of  it  ae 
aganti  and  whan  tha  owner  damanda  it  indacaa  him  by  falaa  rapreaenta- 
ttaoa  u  to  tha  solvaney  of  tha  bank,  to  part  with  hia  titla  and  lend  the 
■Knay  to  tha  banlK«  thara  ia  a  eomplata  tranaf ar  of  proparty  withont  de- 
livaiy,  and  therefore  it  ia  not  neeeeaary  in  order  to  make  ont  the  offenae 
•gunat  the  atatnta  to  prove  lalM  pretanaaa  relating  to  the  deliToiy  el 
tha  money. 
Aa.8fc  Rap.,  Vok  XXXYI-ie 
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W.  /•  Hendrickf  aifafHif  fimml>  and  B»  Bmd  Jbyn^  fa 

^66ott  aiul  AillMf^iy  and  (/N^  Pkdp^,  and  Ayor,  fatib 
appellee. 

*^^  BnnfiTT,  J«  On  the  trial  of  the  appenee»  under  in  iih 
dictment  for  obtaining  money  by  falae  preteDseSi  the  ooozt 
instrocted  *^'  the  jury  abeolntely  to  find  for  him.  Tha 
oommonweath  appeals  from  the  judgment  acquitting  the  a^ 
pellee  under  that  instruction* 

Are  the  indictment  and  the  eTidence  Bofficimit  to  hafe  ai- 
thorised  the  jury  to  pass  upon  the  question  of  the  guilt  or 
innocence  of  the  appelleef 

The  indictment  charges  that  the  appellee  obtained  by  bim 
pretenses,  and  with  the  intention  to  defraud  Maria  Bnchbolts, 
twenty-five  hundred  dollars;  that  he  was  a  banker,  and  had  a 
safe  place  to  invest  the  money;  that  his  bank  was  sdYsnt  and 
safe  and  able  to  repay  her  money  at  any  time  upon  ihirtj 
days'  notice;  that  the  laws  of  the  state  did  not  allow  him  to 
pay  her  but  four  per  cent  interesti  but  he  would  give  her  six  per 
cent  interesti  but  would  enter  only  four  per  cent  on  her  book, 
if  she  would  leave  her  money  with  him;  that  she  relied  npoo 
said  representation,  and  let  him  have  the  money,  but  his  said 
representations  were  false  and  fraudulent,  but  made  with  a 
design  to  deceive  her,  and  did  deceive  her,  whereby  he  ob- 
tained the  said  twenty-flve  hundred  dollars  and  appropriated 
the  same  to  his  own  use,  and  she  was  permanently  deprived 
of  it,  etc.  The  testimony  of  said  Maria  Buchholts  is  in  aab- 
stance  that  on  the  twenty-fourth  day  of  February,  1891,  she 
took  a  note  and  mortgage  which  she  held  on  some  Chicagp 
parties  for  twenty-6ve  hundred  dollars  to  the  banking  booee 
of  the  appellee  in  the  city  of  Louisville  and  employed  bim  at 
the  price  of  ten  dollars  to  take  charge  of  said  papers  and  col- 
lect the  money.  He  agreed  to  do  so  promptly  and  to  notify 
her  when  the  money  was  collected;  that  not  hearing  anything 
from  the  appellee,  on  the  9th  of  March,  which  was  Mondaj, 
she  again  visited  his  banking  house  and  inquired  after  ti^ 
collection;  ^^^  that  the  appellee  told  her  that  he  had  collected 
the  money  on  Saturday  previous,  but  too  late  to  notify' her. 
She  then  expreesed  a  desire  to  have  the  money,  and  he  replied 
that  if  she  did  not  need  the  money  to  let  it  remain  then^  thst 
he  had  a  solid,  safe  place  for  it;  that  the  bank  was  good  and 
able  to  pay,  or  he  was  able  to  pay,  and  lie  would  pay  hsr  fisr 
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per  cent  for  the  nioney»  and  repay  the  money  itself  at  any 
time  after  thirty  days'  notice.  She  declined  to  take  four  per 
cenL  He  then,  after  oonsnlting  with  one  of  hie  partners,  said 
that  he  woald  give  her  six  per  cent  for  the  nee  of  the  money, 
hat  would  make  a  memorandum  of  the  transaction  in  her  book 
showing  only  foar  per  cent,  as  the  law  did  not  allow  him,  or 
thai  he  was  not  allowed,  to  pay  over  fonr  per  cent  She  then 
consented  to  let  him  have  the  money  upon  said  terms,  saying 
fliat  if  she  should  lose  it  she  would  be  turned  into  the  street^ 
tm  that  was  all  she  had  and  no  one  to  help  her;  and  he  reply* 
ing,  ^  Oh,  we  are  able  to  pay.'' 

The  witness  being  a  German  and  not  speaking  or  under^ 
standing  our  language  well  there  is  some  confusion  and  ap> 
parent  oontradiotion  in  her  evidence,  but  the  foregoing  is  a 
fsir  synopsis  of  it  It  was  also  in  evidence  that  at  the  time 
mentioned  the  appellee  and  bis  bank  were  hopelessly  insol* 
vent,  amounting  to  about  four  hundred  and  twenty  thousand 
dollars  net,  and  the  jury  would  have  been  authorised  to  infer 
that  the  appellee  knew  it. 

Article  13,  section  2,  chapter  29,  General  Statutes,  provides: 
''If  any  person  by  false  pretense,  statement,  or  token,  with 
intent  to  commit  a  fraud,  obtain  from  another  money,  prop- 
erty, or  other  thing  which  may  be  the  subject  of  larceny  •  •  •  » 
he  shall  be  confined  in  the  penitentiary,"  etc  -"^f 

*^  If  the  appellee  was  enabled  to  borrow  said  money  from 
Mrs.  Buchholts  by  falsely  pretending  that  his  bank  was  sol- 
vent when  he  knew  or  had  reason  to  believe  that  it  was  not, 
Is  he  guilty  of  the  crime  denounced  by  the  statute  tuprat 
Upon  that  subject  the  rule  is  well  settled  that  if  a  person 
oUains  a  loan  of  money  from  another  by  a  false  pretense  of 
sn  existing  fact,  although  he  intended  to  repay  it,  he  is  guilty 
of  the  crime  of  obtaining  money  by  false  pretenses:  See  7 
AoL  &  Eng.  Bncy.  of  Law,  pp.  762, 753,  and  notes.  Also  upon 
the  subject  that  the  false  pretense  must  be  of  an  existing  fact, 
Bee  Qlackan  v.  CammonwealHh  8  Met  (Ky.)  232. 

The  false  pretense  of  sn  existing  fact  in  this  case,  if  any 
fiilse  pretense  there  was,  consists  in  the  false  representation 
that  the  appellee's  bank  was  solvent  and  the  loan  was  safe, 
when  he  knew  or  had  reason  to  believe  that  it  was  insolvent 
•od  unable  to  pay,  and  which  induced  her  to  make  the  loan, 
or  if  he  induced  her  to  loan  the  money  by  false  pretense  that 
he  had  a  safe  place  to  invest  it  upon  which  she  would  realise 
iix  per  cent,  intending  at  the  time  to  appropriate  the  money 
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to  bit  own  QM,  to  wit:  that  of  the  bank,  knowing  or  having 
toason  to  believe  that  the  bank  was  inaolventi  although  he 
Intended  to  rejMty  her,  such  falae  pretoneee,  if  made  aa  indi- 
oated,  were  soflSoient  to  authorixe  the  oaee  to  go  to  the  jury. 

But  it  is  contended  that|  as  the  appellee,  at  the  time  he 
obtained  the  loan  of  the  money,  had  it  in  hie  pooBCBBion,  the 
•totufanry  offenee  of  reoeiving  money  by  false  pretenses  was 
not  made  oat  beoause,  under  the  statute,  the  offense  ia  not 
made  out  unless  both  possession  and  title  are  obtained  by  the 
false  pretense,  and  as  the  appellee  did  not  ***  obtain  the 
possession  by  the  false  pretense,  the  ofibnse  was  not  made  out 

The  counsel  for  the  appellee  refer  to  many  cases  that  sus- 
tain that  proposition,  and  we  concur  with  the  general  prin- 
oiple  therein  announoed;  but  we  think  that  principle  doss 
not  apply  to  this  case.  For  that  principle  only  applies  where 
it  tekes  the  delivery  of  the  possessicm  to  complete  the  trans> 
fer  of  the  title  to  the  property.  The  stetute  reads,  ^obtain 
from  another  money  or  property.**  So,  according  to  all  the 
authorities,  if  it  tekes  the  delivery  of  the  property  to  deprive 
the  owner  of  dominion  over  it,  the  defendant  must  hare 
obteined  the  delivery  as  well  as  the  title  before  he  can  be 
made  liable  under  the  stetute  supra. 

Mr.  Wharton  in  the  second  volume  of  his  work  on  Criminal 
Law,  section  1227,  9th  edition,  correctly  sums  up  the  mean* 
Ing  of  all  the  cases  upon  the  subject  in  the  following  lan- 
guage: ^*A  delivery  of  the  property  must  be  averred,  as  the 
result  of  false  pretenses,  in  all  cases  in  which  the  proeecution 
resto  upon  such  delivery.*'  Of  course,  as  said,  if  the  delivery 
is  necessary  to  complete  the  transfer  of  the  property,  the 
prosecution  in  that  case  "reste"  upon  such  delivery.  To 
illustrate  the  rule:  Suppose  A,  by  false  pretenses,  buys  a 
horse  from  B,  but  B  does  not  deliver  the  horse  to  A;  in  such 
case  it  cannot  be  said  that  A  has,  in  the  sense  of  the  stetute, 
obteined  B*s  property  by  false  pretense,  because,  as  yet|  B 
has  the  property;  be  has  not  parted  with  it,  and  by  reason  of 
the  fraud,  he  is  not  bound  to  part  with  it;  hence  he  has  not 
parted  with  his  property  by  the  false  pretenses  of  A.  But  if 
the  property  is  so  situated  that  B  can  make  a  complete  trans* 
fer  of  the  property  to  A  without  delivering  the  '^^^  poesessioQ 
to  him,  and  such  transfer  is  obtained  by  false  pretenses,  then 
there  is  an  offense  sgainst  the  stetute.  The  rule  is  illustrated 
by  the  following  authorities:  2  Bishop  on  Criminal  Law,  sei^ 
tion  466^  7th  edition,  says:  ^  It,  after  goods  are  delivered,  the 
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^ndor  booomes  saspioiooB  of  the  solTency  of  the  porohaaer, 
and  ezpreeaee  his  intention  to  leolaim  them,  whereupon  the 
ktter,  bj  falee  pretenMS,  induces  him  to  relinqnish  his  par- 
possi  there  is  no  ofTense  against  the  statate»  the  sale  having 
been  completed  before  the  false  pretenses  were  made;  and, 
thongh  the  right  of  stoppage  in  traniitu  may  remain,  the  rule 
appears  to  be  the  same,  the  relinquishment  of  right  not  being 
deemed  a  parting  with  the  goods.  But,  where  the  sale  is  on 
condition  subsequent  and  a  deliirery  thereupon,  and  after- 
wards the  Tender  is  induced  by  false  pretenses  to  give  up  his 
property  in  the  goods,  this  is  probably  within  the  statute." 

In  the  ease  of  PiOfl$  y.  JJaynM,  11  Wend.  557,  it  was  held 
by  the  supreme  court  that,  where  goods  were  delivered  to  a 
person,  but  the  title  did  not  pass  to  him  except  upon  condi- 
tion, and,  after  the  deliyery,  the  purchaser  obtained  the  title 
by  Cfilae  pretenses,  he  was  guilty  of  obtaining  the  goods  by 
false  pretenses.  Upon  appeal  to  the  court  of  appeals  that 
court  approved  of  the  principle  announced,  but  reversed  the 
ease  on  the  ground  that  the  sale  was  absolute. 

In  the  case  of  Cominonwealih  y.  HtUehUon^  114  Mass.  827, 
it  was  held,  under  a  statute  that  provided  if  any  person  ob« 
tained,  by  fiftlse  pretenses,  the  signature  of  another  to  a  writ- 
ing that  would  be  forgery  at  common  law,  he  should  be 
punished,  etc.,  that  if  it  was  necessary  that  the  writing 
should  be  delivered  in  order  to  *^^  complete  the  crime  of 
forgery,  and  it  was  not  delivered,  an  offense  against  the  stat- 
ute was  not  made  out;  but  if  the  instrument  was  obligatory 
upon  the  signer  without  delivery,  the  offense  against  the  stat- 
ute was' made  out. 

In  the  case  of  dyiamonwedUh  y.  Devlin^  141  Mass.  423,  it 
was  held  where  there  was  a  delivery  of  sheep  to  a  purchaser, 
the  title  not  to  pass  until  the  sheep  .were  paid  for,  and  the 
purchaser  obtained  the  title  by  false  pretenses,  he  was  guilty, 
etc. 

These  cases  establish  the  doctrine  that  it  is  only  in  case  the 
delivery  of  the  property  is  necessary  in  order  to  completely 
deprive  the  owner  of  it,  that  the  false  pretense  must  relate  to 
such  delivery.  But  if  the  delivery  is  not  necessary  to  a  com- 
plete transfer,  the  false  pretenses  need  not  relate  to  the 
delivery  in  order  to  make  out  the  offense  against  the  statute. 
And  if  the  possession  has  been  delivered  to  the  party,  but 
not  the  right  of  property,  and  he,  after  such  delivery,  obtains 
ths  title  by  false  pretenses,  he  is  guilty  under  the  statute  of 
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obtaining  gftodM^  eto^  by  fidw  praUnaei^    In  tbie  issaa  the 
appeUaa  bad  eollecled  tba  womaa'a  moneji  aa  bar  ooUecting 
aftnti  and  bad  tbe  poaaaosion  of  it  aa  aoob  agont;  sad  when 
aba  demanded  it,  be,  reoogniaing  ber  right  and  the  duuBctar 
ol  bia  poaseaaioDi  induced  ber  to  part  witb  ber  title  to  bun. 
In  anob  oaae,  it  ia  clear  tbat  tbe  proaeontion  doea  not  rasi  upon 
deliverj,  aa  there  waa  a  complete  tranafer  of  property  «itb> 
eot  tbe  ddiTeiy.    Tbe  case  ia  ordered  to  be  oertified. 


Faub  Paaniini. — WhtA  ooottatatet  the  erima  aad  tii« 
fBMtioomlaliag  thereto  will  be  foaad  thoroiighly  diaeiuMd  m  tiMeztandsd 
»  JMta  ▼•  P^spie,  aa  Am.  81  Brnj^  aTC-JSa;  P»iim  w.  S§at$,  0 
Bi^^  04,  9Qb  and  Smm  ▼.  AMife  4e  Ail  B«pb  76-8QL  TbiwikvoM 
gai^f  of  the  warn  of  obtaining  moMj  nndor  fdeo  protonow^  ho  bhbI  ho 
ihofVA  to  hoTo  BMdo  a  ropfowntation  whioh  ho  know  waa  faloi^  calflBlotwd 
•ad  totoadod  to  doooivi^  and  whioh  dul  dooolvo  tfao  peroon  from  whofB  tho 
aaa  abtaiaod,  aad  apo«  whkh  oaah  potoum  roaooaafaly  loiiod  al  tho 
af  tho  takings  BM»  r.  Mm%  I U  N.  a  CCT. 


Gabb*8  Admimistbatob  V.  Gabb. 


BewsB^-A  Daoaaa  or  Ditobob  Babs  All  Claim  «o  Do^ 

JemMBBiB  UroB  Ooawauirnva  Sbbtiob  or  PBooBsa— Wabbibo  Obb^ 
BaQOTUfBi  or.— >Tho  omloiioa  of  tho  nano  of  tho  dofondnnlTo  pootoBoi 
ia  tho  afidovit  apon  whioh  tho  waning  ordor  ia  mado  wiB  not  iBfiB» 
date  a  jadgmont  londorod  mf<m  oonatmetiTo  oorrioo  of  prnoooai 

InwmBTB  UroB-  OoBsntuonTB  Sbbtiob  or  PBOOBsa— Thb  Pbbkatobb 
Hbabibo  of  aa  aotion  oonunonood  by  pablioation  of  oamnH 
hiTalidoto  tfao  jadgmont  rondorod  therotn. 

IvDOMBBT  or  DnroBo%  Whbb  Will  Hot  Bb  Vaoatbd  cv 
Whon  a  woman  who  haa  boon  divorood  on  tiio  gronnd  ol 
hringo  tait  of  tor  hor  hnoband'o  death  to  roooror  a  widow'a  part  of  hii 
oatato,  aTorring  that  tho  dooroo  of  diToroo  is  a  nnllitj  for  tho  reoMM 
that  oba  had  nonotioo  of  tiio  proooodinga  agninst  hor,  ond  that^  nlthoogh 
■ho  abandoned  her  hnabandy  oba  waa  foreed  to  do  oo  bj  hia  omol  trao^ 
a^enti  aad,  iHae  having  boon  Joined  on  fchew  aYormonti»  it  appoan  art 
only  that^he  had  aotaal  knowledgo  of  the  pondonojy  of  tho  proooodinga 
bat  that^  if  ahe  had  made  her  defenoe,  hor  hnaband  wonld  hava  beia 
entitled  to  a  dooroo  in  hit  fitvor,  tho  eqaity  of  tfao  oaao  is  againet  bar, 
and  tho  }ndgmont  of  diroroo^  even  if  orronoon%  oaaaoi  be  laopoiiod  aad 
▼aoatod  apon  a  potition  in  a  ooart  of  ohaaoory. 

Fentan  8%m$  and  R.  A.  Burnett^  for  tbe  appeUanta. 

JameM  B.  OameU^  for  the  appellee» 

•»  Holt,  0.  J.    November  12, 1888,  J.  M.  Carr,  Hving  k 
Trigg  eountj,  aiied  bia  wife,  tbe  appeUee,  Bbod*  J.  Can^ 
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than  living  but  two  or  tbrM  mflM  ikom  him,  but  In  tht  tlftU 
€f  Tennessee,  in  the  circuit  ooart  of  hit  eonnty  for  a  divwoo 
ttpoa  the  ground  of  abandonment  without  cause. 

Being  a  nonresident  a  warning  order  was  made  againat  her 
to  appear  at  the  next  term  of  the  oourti  beginning  more  than 
aizty  days  thereafteri  to  wit:  on  February  11»  1889,  and  aa 
attorney  was  appointed  to  defend  for  her.  He  filed  a  reporfti 
and  the  evidence  for  the  plaintiff  having  been  taken  the  cause 
waa  submitted  on  February  19, 1889,  resulting  in  a  judgment 
of  absolute  divorce  to  the  husband.  He  died  in  July,  1889. 
Although  the  appellee  knew  of  the  pendency  of  the  suit  she 
remained  silent  until  August  23,  1889,  when  she  brought  this 
action  i^ainst  hia  administrator  and  heirs,  claiming  that  the 
judgment  of  divorce  was  void,  and  that  she  was  therefore  en* 
titled  to  share  in  lus  estate  aa  his  widow.  The  lower  court  so 
held. 

By  our  statute  a  divorce  bars  all  daim  to  dower:  Gen* 
Stats.,  c.  52,  art.  4,  sec.  14. 

If,  however,  the  judgment  was  void  it  would  not,  of  coarse, 
affect  the  marital  rights  of  the  appellee.  She  claims  that  she 
waa  compelled  to  the  abandonment  by  the  cruel  treatment  of 
J.  M.  Carr;  that  she  was  not  before  the  court  upon  even  con* 
atructive  notice,  because  the  affidavit  upon  which  the  warn* 
ing  order  waa  made  was  substantially  defective,  and  therefore 
the  order  of  warning  **^  waa  void;  and,  if  this  be  not  true» 
yet  that  the  judgment  of  divorce  was  prematurely  rendered. 

If  the  court  granting  the  divorce  had  no  jurisdiction,  then, 
of  course,  its  action  is  void.  What  facts  oonstitute  a  want  of 
jurisdiction  is,  however,  often  a  troublesome  question* 

The  Civil  Code,  section  60,  provides  that  the  warning  order 
and  appointment  of  an  attorney  to  defend  is  a  constructivo 
aervice. 

Section  68  provides,  however,  that  the  clerk  of  the  court 
flhall  not  make  the  warning  order  except  upon  an  affidavit  of 
the  plaintiff  stating  the  nonresidence  of  the  defendant,  and 
in  what  country  he  resides  or  may  be  found,  and  the  name 
of  the  place  wherein  a  postoffice  is  kept  nearest  to  the  place 
where  he  resides  or  may  be  found;  or  stating  the  affiant'a 
ignorance  of  these  matters  so  far  as  they  are  unknown  to 
him. 

The  affidavit  upon  which  the  warning  order  was  made  stated 
that  the  appellee  resided  in  Stewart  county,  Tennessee,  and 
waa  then  absent  from  this  state,  but  the  name  of  her  post- 
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offloe  WM  left  blank.    Did  this  omiaiion  mdar  the  judgnMst 
foid  for  want  of  Jniisdiotionf 

An  action  against  a  nonresident  npon  oonatractioD  tBrr- 
lee  ii  of  an  «i  parte  nataie.  The  right  to  it  is  baaed 
altogether  upon  the  etatnte.  It  has,  thereforoi  rery  properly 
been  held  by  this  eonrt  that  in  each  a  proceeding  the  atatota 
mnet  be  ao  far  strictly  followed  as  to  show  a  anbstantial  com- 
pliance with  it  A  decree  in  such  a  cause  may,  howoTcr,  be 
Toid  or  merely  erroneous.  If  it  be  had  without  any  warning 
order  and  the  appointment  of  an  attorney  to  defend  for  the 
nonresident  it  ia  of  course  Toid.  There  is  then  no  constm^ 
tiTe  service. 

***  The  judgment  now  in  question,  however,  is  that  of  a 
court  of  general  jurisdictioni  rendered  upon  a  warning  order, 
entered  in  proper  form,  and  after  the  filing  of  the  report  of 
the  attorney  appointed  to  defend.  A  warning  order  under 
the  present  practice  takes  the  place  of  an  order  of  publication 
under  the  old  mode  of  procedure* 

An  act  of  our  legislature  of  1816  authorised  proceedings 
against  unknown  heirs,  but  provided  that  before  an  order  of 
publication  should  be  made  the  complainant  should  file  in 
the  clerk's  office  with  his  bill  an  affidavit  stating  that  tha 
names  of  the  heirs  were  unknown  to  him. 

In  Hyne$  v.  Oldham,  8  T.  B.  Mon.  266,  it  was  held,  however, 
that  the  failure  to  do  so  rendered  the  decree  merely  erroaeoas, 
and  not  void. 

This  case  was  followed  in  the  subsequent  one  of  Benmng^ 
field  V.  Reed^  8  B.  Mon.  102,  and  both  are  cited  with  approval 
in  Newcomb  v.  Neu>eomb,  18  Bush,  644;  26  Am.  Rep.  222.  In 
analogy  to  these  cases  we  think  the  failure  to  give  the  name 
of  the  postoffice  in  the  affidavit  did  not  render  the  decree 
void,  nor  was  it  a  nullity  even  if  the  action  was  prematurely 
heard. 

The  appellee,  after  the  death  of  her  former  husband,  brings 
her  suit  to  recover  a  widow's  part  of  his  estate.  She  aven 
that  while  she  abandoned  him,  yet  she  was  forced  to  do  so  by 
his  cruel  treatment  of  her.  Issue  is  joined  as  to  it,  and  the 
evidence  being  taken  and  case  fully  prepared  it  is  pe^ 
fectly  manifest  the  deoreee  in  the  divorce  suit  was  correct 
She  fails  altogether  to  show  any  ill-treatment  of  her  by  the 
husband.  It  follows  that  if  she  had  appeared  and  made  de- 
fense to  the  divorce  suit  her  husband  would  have  been  entitied 
to  the  decree.    The  result  would  not  have  been  changed. 
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Not  only  therefore  *^  does  It  appear  that  she  knew  of  the 
pendency  of  the  suit|  but  that  if  she  had  defended  it  the  re- 
salt  would  have  been  the  same.  The  equity  of  the  ease  is 
against  her,  and  now,  upon  a  rehearing  of  the  matter  in- 
volfed  in  the  former  sait,  and  in  which  she  claims  she  was 
prqndioed  by  want  of  proper  notioa  of  its  pendency,  it 
appears  nothing  more  was  therein  granted  to  the  complain- 
ant than  he  was  entitled  to  in  eqnity  and  good  conscience. 

Under  these  oircnmstances  the  judgment  of  divorce  should 
not  be  reopened  and  vacated  upon  petition  as  erroneous 
even  if  this  be  allowable  in  such  a  character  of  action.  Its 
correctness  has  again  had  full  and  fair  investigation;  the 
appellee  has  had  her  day  in  courfti  and  it  now  appears  to 
have  been  a  proper  judgment. 

It  follows  that  the  appellee  has  no  right  In  the  estate  of  her 
former  husband,  and  the  judgment  is  reversed,  with  directions 
to  dismiss  her  petition. 


Dowsa^-WKRBsa  BAaasD  bt  Divoaoa— A  wile  ii  nol  entltidd  t» 
4ower,  aor  to  any  part  of  h«r  hosbuid'a  estate,  ao  long  ai  a  decree  of  divoroe 
b  faror  of  the  hasband  for  the  fault  of  the  wife  remaine  in  force,  of  the 
pendency  of  the  application  for  which  ahe  had  personal  services  McOranty  ▼. 
McONmeif^  6  Iowa,  232;  68  Am.  Deo.  702,  and  note.  In  a  state  whers  divorce 
illows  both  parties  to  remarry,  a  decree  io  faror  of  a  wife  with  permanent 
ftKmony  bars  dowers  Tatro  ▼.  Tatti^  18  Neb.  895|  08  Am.  Rep.  820.  A 
wife's  right  of  dower,  which  is  vested  in  her  prior  to  divoroe,  is  not  divested 
tbsreby,  unless  the  statute  has  expressly  so  decltreds  Van  QUo^  ▼•  Bitrnt^ 
118  N.  Y.  M9;  16  Am.  St  Rep.  78%  and  note.  See  also  the  notes  to  Adcam 
?.  Aorqr,  S  Am.  St  Rep.  896,  and  Bo^/IdH  v.  Rak^  66  Am.  Deo.  868. 

Habbuob  abb  DnroROB— VaoATnio  DBCRsn  or  Ditobob.— 8eetheez« 
tsaded  note  to  Ortau  t.  Qrtene^  61  Am.  Deo.  469-468.  Equity  will  annul, 
it  the  suit  of  the  widow,  e  judgment  of  diToroe  obtained  by  her  husband  in 
Us  lifetime  on  the  ground  of  desertion,  where  it  appears  that  the  separation 
was  voluntary,  and  that  the  husband  by  false  representations,  obtained  serv- 
ioe  of  process  by  publication  when  personal  servioe  could  hare  been  bads 
/oAmos  t.  Ooteman^  23  Wis.  452;  99  Am.  Dec  193.  Equity  wiU  set  aside  a 
decree  of  dlToroe  which  was  fraudulently  obtained:  MorUm  v.  MorUm^  16 
Odl  868;  A2«mT.  BdBon^  108  Mass.  590;  11  Am.  Rep.  893;  Adavu  t.  Adanu^ 
61  N.  H.  888;  12  Am.  Rep.  134;  Ruth  t.  Rush,  46  Iowa,  648;  26  Am.  Rep. 
179;  Brwm  ▼.  Qt-ovf^  116  Ind.  84;  9  Am.  Rep.  823,  and  note.  A  Judgmeat 
sf  divoroe  from  bed  and  board  should  not  be  set  aside  on  the  ground  that 
the  defendant  supposed  it  to  be  e  divorce  from  the  bond  of  matrimony, 
^bere  Us  motion  for  snch  relief  was  made  more  than  e  year  after  he  had 
lotioeef  the  Judgments  /onetT.  Jone*^  78  Wis.  446. 
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A  d«riM«  who  IOm  a  ^TMtod  xMMmdflr  NbjMi  to  tiM  pwionHMt  «r  a 

^•■ditfamih<tqm<a»dgwi»gMfai>MiltttewrthjHMiium|plhnii  ■Mil 
«Ml  midit&oiv  U  tuli  mmooapIUaM  k  not  tbt  mhU  flf  Us  svm  ini^ 


0.  iSr.  IFoMUb,  for  the  appeUantB. 
WiU  O.  Curd^  for  the  appellee. 

***  BmrsTT,  J.  William  Bryant^  In  m  oodicfl  to  Uta  wOl, 
gare  bit  wifo  one  hundred  acres  of  land^  to  be  taken  irom  the 
homestead  plaoe.  The  appellee,  his  grandson,  who  was  living 
with  him,  and  whom  he  had  raised,  is  prorided  for  in  the 
oodioil  as  follows:  ^  The  remainder  of  said  firm  to  be  sold 
and  divided  as  in  my  former  will,  ezoepi  &  L.  Dongan,  iriio 
I  will  and  devise  the  above  one  hundred  aores  of  land  willed 
to  my  wife,  Sarah,  to  go  to  my  grandson,  B.  L.  Dungan,  at 
the  death  of  his  grandma,  Sarah  Bryant^  upon  the  condition 
that  he  stays  with  her  and  supports  her  and  cares  for  her 
until  her  death,  then  he  is  to  have  her  part  of  said  farm  and 
homestead;  otherwise  to  be  void  if  he  shall  fidl  to  perform  my 
will." 

The  testator  having  died,  his  wife  renounced  the  provisions 
of  the  will  in  her  favor,  and  notwithstanding  the  appellee  was 
ready,  willing,  and  proffered  to  comply  with  the  conditions  of 
the  will,  and  who  was  nowise  in  fault  or  remiss  in  his  treat- 
ment of  his  grandmother,  she  refused  to  live  with  him  on  the 
plaoe  and  to  allow  him  to  support  and  care  for  her;  but  she 
went  to  live  with  one  of  her  daughters,  with  whom  she  is  nov 
living. 

The  appellanto  contend  that  the  conditions  of  the  will  re- 
quiring the  appellee  to  live  with  his  grandmother,  and  sup- 
port and  care  for  her,  were  conditions  preceding  the  investitoie 
of  title  to  the  one  hundred  aores  of  land  in  him;  and  the  pr^ 
cedent  condition  not  having  been  complied  with,  though  with- 
out fault  on  his  part,  no  estate  passed  to  him.  On  the  other 
hand,  the  appellee  contends  that  his  title  was  that  of  a  vested 
remainder,  and  the  support,  care,  eta,  required  of  him  by  the 
will  were  conditions  subsequent,  a  failure  to  comply  with 
which  would  ***  not  operate  as  a  forfeiture  of  his  remainder 
interest,  unless  such  failure  was  the  result  of  his  fault  The 
language  of  the  will  is:  **  Bxcept  B.  L.  Dungan,  who  I  will 
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and  devise  the  abore  one  hundred  aeree  of  land  wflled  to  mj 
wibf  Sarah.''  The  langnage  quoted  dearly  oonveyi  to  the 
ai^idlee  an  Immediato  title  to  the  one  hundred  aorea  of  land, 
which,  taken  in  oonneetkm  with  the  life  estate  detiaed  to  hia 
grandmother,  ia  a  Yeeted  remainder.  And  the  subsequent 
expression:  ** To  go  to  my  grandson,  B.  L.  Dungan,  at  the 
death  of  hia  grandmother,  Sarah  Bryant,  then  he  ia  to  have 
lier  part  of  aaid  farm  and  homestead,''  evidently  relate  to  the 
time  that  the  appellee  was  to  enjoy  the  estete.  The  will  also 
provides:  ^  Otherwise,  to  be  void  if  he  shall  fail  to  perform 
mywilL" 

If  the  oonditiona  mentioned  in  the  will  were  oonditions 
precedent,  the  last  clause  quoted  would  be  unnecessary;  but 
the  devisor  oTidently  understood  that  he  had  devised  to  the 
appellee  a  Tested  remainder,  and  he  meant  by  the  clauae  to 
make  the  devise  void  if  he  failed  to  comply  with  the  condi* 
iioDS.  From  what  has  been  said,  it  ia  evident  the  appellee 
took  a  vested  remainder;  and  the  conditiona  imposed  were 
eonditioos  anbseqoent;  and  it  follows  that  the  noncompliance 
with  those  conditions  did  not  divest  him  of  his  estate,  unless 
the  noncompliance  was  the  result  of  his  fault,  which  waa  not 
the  case  here,  because  he  was  ready  and  wflling  to  comply, 
and  proffered  to  comply,  but  his  grandmother  refused. 

The  ease  of  Irwins  r.  /retaa,  12  Ky.  Law  Rep.  827,  ia  not 
like  this  case.  In  that  case  no  title  passed  to  the  devisee 
Qntn  the  death  of  the  life  tenant,  and  then  the  title  did  not 
pass,  unless  the  devisee  had  complied  with  certain  ^'^  condi- 
tioDB.  But  here,  aa  said,  there  was  a  vested  remafaider,  and 
the  conditbna  were  eonditiona  aubsequent. 

The  judgment  ia  affirmed. 

DBTi8i~G6in>inov8  SuBSSQunrr  nix  Bae  extended  nete  te  Ooppage  ▼. 
XkaniRier,  8S  Am.  Dae.  ISO.  A  dmM  of  an  estato  to  Um  aoiu  of  the  terti^ 
lor,  **ikmf  Jointly  and  oaTonlly  paying"  to  hia  davghtara  a  oartatn  aom 
vUhia  a  apeoiaod  tima^  ia  atrioUy  oonditional  npon  the  paymant  of  tha  money 
within  tha  iima  limitads  WJMer  r.  IFoOer,  2  Oonn.  1S6;  7  Am.  Deo.  864» 
and  note;  to  tha  aarao  eflbot^  aaa  Tkomat  r.  Kdijf,  3  8.  OL  214;  16  Am.  Rep. 
716b  A  deriaa  off  property  on  aooditioii  that  tho  doriaea  ahaU  psovida  for 
tha  HO  of  tho  taatator  nntU  hoahaU  baoome  of  age  ia  agifton  aoondition  aub- 
wqaan^  and  if  the  aon  die  during  the  life  of  tho  testator  the  devisee  will 
take  aa  abaolnta  title  to  the  propertyi  iforae  t.  Hoyden^  82  Me.  227,  aea  alao 
pyUipt  T.  Ifood;  IS  K  I«  274^  Where  a  oondition  anbaeqaent  In  a  deriaa 
h  bad.  Ilia  aaUte  doriaed  ia  diaehargedof  tho  eondition  and  ia  abaolnta  in 
thefinttakw:  i)«n  r.  IKMoiu;  22  N.  J.  U  117t  M  Am.  Deo.  251^  and  aofeai 
Mm%^.ami»n,  IS  a  a  440;  40  Am.  Rep.  703. 
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OMnriTui'iuwAL  LAW.^4lTATim  RiouLATiKO  Hamuwavsvwm  AM9  8iu  m 
Labd  SuHflTUiit  and  oompooadi^  and  of  food  proparad  tiMnfnM%  t^ 
l|«iriaf  lh«  Mll«r  te  diMloM  to  the  parohiMrt  by  UmI  «r  «ud,  tto 
•atai*  aod  ingrediMitt  of  tho  arMola  oflmd  for  wkJ%  im  valid  aa alv- 
timata  azaroiaa  of  tiia  polioa  powar. 

OoManrunoirAL  Law— Rioitiatioh  ov  Sau  of  Food  CoMroima.— Va  aai 
kaa  a  oonatitatioDal  right  to  kaap  aaeral  tiia  oompooitioa  of  aa1iiteB«ei 
whiah  ha  aalla  to  tha  pablia  aa  artidaa  of  food.  Tkatafor%  aotateta 
taqviriag  tha  aallar  of  '*lardaabatitataa*to  givaaoliaaof  tin*  tact  to 
tha  p«rafaaaar»  by  Ubaling  tha  artiala  with  a  qaaatitotiTa  analyiii  af  iti 
ingradiantai  doaa  not  dapriva  tha  aallar  of  hia  proparty  wiHiaal  dai 
prooaM  of  law^  bat  ia  ft  valid  axaroiaa  of  polioa  powar* 

0.  if.  HerUg  and  Oliver  and  Showallerf  for  tho  appenantii 

R.  D.  RusuU^  £.  A.  Dnnn,  Ace  P.  AbeU^  J.  F.  MeOee^  md 
Mo$e$  E.  Clapp,  aUomey-general^  for  the  respondent 

^  MiTOHBiXi  J.  Bach  of  the  defendants  was  oonTicted  of 
a  yiolation  of  the  proTisions  of  the  Laws  of  1891,  chapter  12| 
regulating  the  manufacture  and  sale  of  lard,  and  of  lard  com- 
pounds and  substituteSi  and  of  foods  prepared  therefroto. 
Defendant  Aslesen  was  convicted  of  selling  a  ^  lard  substi* 
tute"  called  ^^  cottoline,"  consisting  of  a  mixture  of  beef 
stearine  and  refined  cotton-seed  oil,  without  affixing  to  tha 
package  containing  the  same  a  label  containing  the  wordi 
^lard  substitute,"  together  with  *'the  names  and  approximate 
proportions  of  the  several  constituents  contained  in  the  mix- 
ture  or  compound."  The  defendant  Bassett  was  convicted  of 
selling  certain  articles  of  food  prepared  with  this  same  "Isrd 
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lobstitate,''  withoat  furniahfaif  tlie  puehMcr  with  a  mti 
oontaining  the  required  nottoe  of  that  &et. 

Upon  the  trUle  each  of  the  defendaote  oAnd  to  pnyta 

that  *Hx>ttQliiie  was  a  wboleeome^  paUtabki  and  nntritioiia 

article  of  food;  ako  that  it  doee  not  leeembk  hud  fai  appear* 

anoe,  and  baa  never  been  *  eold  aa  laid."    Thia  eridenoe  the 

trial  coart  excloded  on  the  ground  that,  under  the  proviaiooa 

of  the  act»  the  facta  aought  to  be  proTcd  were  immateiiaL 

The  court'a  conatmctioD  of  the  act  waa  dearly  conecL    It  ia 

evident  from  ita  language  that  its  proTiaiona  are  not  oonfined 

to  artidea  *'  made  in  the  semblance  of  lard,  or  aa  an  imitation 

of  lard,"  or  which  so  resemble  lard  that  thej  are  liable  to  be 

sold  and  passed  off  on  the  public  aa  lard,  and  which,  tar  the 

sake  of  brevity,  we  may  call  "simulated  artidea.''    The  act 

applies  aa  well  to  any  substance  made  aa  "  a  subetitote  for 

lard,  and  which  is  designed  to  take  the  place  of  lard,**  and 

which  consiata  of  any  mixture  or  compound  of  animal  or 

vegetable  oils  or  fiats  other  than  hog  fat  in  the  form  of  lard, 

whether  such  substance  resembles  lard  in  appearance  or  not. 

Neither  is  the  act  limited  in  its  application  to  substances  that 

are  UDwholesome.    It  applies  alike  to  all  *'lard  substitutes" 

ooDBiating  of  the  specified  mixture  <v  compound,  regardless 

of  their  appearance  or  actual  hygienic  qualities.    The  cases 

therefore  come  down  to  the  question  whether  the  act,  aa  thua 

construed,  is  valid  as  a  legitimate  exercise  of  the  police  power 

of  the  state. 

Had  the  act  absolutely  prohibited  the  manufacture  and  sale 
of  all  such  articles,  its  yalidity  might  well  be  questioned. 
The  doctrine  of  Butter  t.  Chamben^  86  Minn.  71,  1  Am.  St 
^p.  638,  does  not  go  far  enough  to  sustain  such  an  act;  for 
in  that  case  we  construed  the  '*  oleomargarine"  act  as  apply* 
ing  to  and  aimed  at  those  compouuds  resembling  butter  in 
appearance  and  flayer,  and  which  for  that  reason  were  liable 
to  deoeiTe  and  mislead  purchasers  and  cousumers  as  to  the 
real  nature  of  the  product;  and  the  act  was  sustained  upon 
the  theory  that  if,  in  the  reasonable  opinion  of  the  legislature, 
this  fraud  or  imposition  on  the  public  could  not  be  effectually 
pTevented,  except  by  prohibiting  the  sale  and  manufacture  of 
the  '*  Bim\dated  artidsa"  altogether,  it  was  competent  for  them 

to  do  80. 

But  the  act  now  under  consideration  is  one  of  regulation, 
^«rel7.  It  does  not  prohibit  the  sale  of  these  ''  lard  substi- 
totes/'  or  of  articles  of  food  prepared  with  them,  but  simply 
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rtqulrit  Ihat  tlie  Mller  ihall  diadoie  to  tlie  pnrrlmnr,  hf 
label  or  card,  the  natore  and  ingredisnto  of  the  aitielo  wfaieb 
ho  oftn  for  lalo,  io  that  the  pmchaser  may  bo  foUy  admed 
at  to  jiiat  what  bo  io  bnyiDg.  Aa  i^liod  to  *  such  artiobf 
of  feod,  wo  aio  onablo  to  oeo  why  snob  regnlations  an  nol 
▼alid,  as  a  legitimato  ozorcko  of  the  polioo  power.  Wo  thuik 
the  ease  if  not  diatingoishable  in  principle  from  8i6U  ▼. 
nkoMpeofi,  44  Minn.  271,  in  which  we  soetained  the  TaUditf 
of  a  Bimilar  regulation  with  reference  to  the  aale  of  baking- 
powders  containing  alam.  It  is  a  matter  of  oommoo  knowl- 
edge that  substitutes  for  old  and  well-known  artideo  of  food 
are  becoming  quite  common  at  the  present  day.  Being  oom- 
paratirely  new  on  the  market,  their  qualities  and  ingredients 
are  not  usually  a  matter  of  common  knowledge-  The  nature 
of  the  ingrediente  of  these  compounds  is  usually  not  discern- 
ible by  the  appearance  of  the  article,  and  the  moans  of  ascer- 
taining what  these  ingrediente  are,  are  not  oTailablo  to  the 
mass  of  the  people.  Many  of  them,  like  cottolino,  may  be 
entirely  wholesome,  but,  in  this  day  of  the  common  adnltera> 
tion  of  articles  of  food,  others  may  be  composed  of  ddeterioas 
ingredients.  And  what  may  be  wholesome  fiir  one  person 
may  bo  unwholesome  for  another.  Moreover  it  ia  also  a 
matter  of  common  knowledge  that  whether  well  founded  or 
not|  there  is  a  popular  prejudice  i^ainst  certain  ingredienti 
as  an  article  of  food.  This  is  so,  for  example,  with  cotton- 
seed oil.  Many  would  not  purchase  or  use  a  lard  substitute 
of  which  that  oil  was  an  ingredient,  or  any  article  of  food  pre- 
pared with  it  In  view  of  all  these  facts,  the  legislature  has 
seen  fit  to  require  the  seller  of  these  lard  substitutes  to  labd 
the  article  which  he  sells  with  what,  for  convenience,  we  maj 
call  a  quantitetivo  analysis  of  ito  ingrediente,  and  to  require 
the  seller  of  any  article  of  food  prepared  with  such  lard  sub- 
stitute to  give  notice  of  the  fact  to  the  purchaser,  so  that  be 
may  know  just  what  he  is  buying.  This  certainly  does  not 
deprive  the  seller  of  his  property  without  due  process  of  law. 
No  man  has  a  constitutional  right  to  keep  secret  the  composi- 
tion of  substences  which  he  sells  to  the  public  as  articles  of 
food.  Such  regulations  do  certoinly  have  some  real  or  sub. 
stantial  relation  to  the  objecto  aimed  at,  to  wit,  as  expressed 
in  the  title  of  the  act,  *^to  prevent  fraud,  and  to  preserve  the 
public  health."  They  do  not  impair  any  fundamental  rights 
of  life,  liberty,  or  property.  Under  such  circumstonces,  we 
cannot  say  that  the  legislature  has  exceeded  the  legitimate 
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ffvareise  of  the  polloe  power  of  the  etate.  If  *  the  legielatioB 
is  unwise  or  inexpedient,  the  only  appeal  is  to  **  the  nltimale 
tiibanal  of  the  publio  jndgmenti  ezeroised  either  in  the  pres- 
snre  of  public  opinion,  or  by  means  of  the  soflrage.'' 

Judgments  affirmed,  and  oanses  remanded,  with  direolioiis 
to  oarry  the  sentences  into  execution. 


CbHWATUTIOSAL  LaW— Sf ATB   OR    MVWKOFAL  RlOVLATIOS  OT  BaSM  SV 

Abthsub  €V  Food:  8m  the  •ztonded  note  to  Sialt  ▼.  OomMO^  S6 
8t»  Hafi.  eea  Lawi  proridiog  for  tho  dtteetion  «ad  prtranftiiMi  of 
tioB  «od  fimad,  in  tho  nuumfftctoro  oad  nlo  of  articlot  of  food  art  frm  froM 
•onofcitatioiiAl  objeetioQi  Pec^pU  ▼.  PTa^aer^  86  Mich.  694;  24  Am.  St  Bopw 
141,  and  nolt;  8tai0  t.  OampbeO,  64  H.  H.  402;  10  Anii  8t  Bopw  419;  Md 
idod  Boloi  /Tfltibp  T.  CkmOm,  16  Mioik  69|  1  Aol  81  Bop.  638^ 


Lund  v.  Whsaton  Bollkb  Mill  Gompaht. 

[W  XnonMKA,  mi 
OoKVOKA!iion.^UHBBonTXRS]>  Salb  ahd  TMAHoriB  OS  OomroBATB  Sroo^ 
whidi  oltfaor  by  otatato  or  ohartor  is  daclarod  to  bo  tnuwfonblo  onl j  ott 
liio  books  of  the  oorporaiioiiy  b  eflSMtaal  to  poat  the  titi*  to  the  prop* 
orty  as  asaioal  sabaequanl  aitaohing  croditon  of  tho  Tondor,  who  have 
aotioo  of  tiM  traaafar  bof ora  any  aala  la  mado  vadar  thair  writ. 


9%oinao  VHaiff  and  F^rgtuat^  and  Knesland^  tor  the  sp- 
pellants. 

J.  W.  Beynoldi  and  W.  J7.  ToiosMfidy  for  tlie  respondents. 

^  DicKmsQir,  J.  The  defendant^  the  Wheaton  Boiler  Ifill 
Company,  is  a  corporation  created  nnder  1878  General 
Statntes,  chapter  84,  title  2.  In  Jane,  1890,  one  Howell 
owned  and  held  forty  shares  of  the  stock  of  the  corporation, 
eeftifleates  for  which  had  been  issned  to  him.  At  that  time 
he,  in  good  fiedth  and  fiv  a  Taloable  consideration,  sold  and 
asDgned  snch  stock  to  the  intenrenor,  the  Grant  Connty  Bank, 
bnt  no  entry  of  snch  transfer  was  made  in  the  books  of  the 
mill  company. 

In  November  of  the  same  year,  In  an  action  proeecated  by 
the  plaintiflb  against  Howell — ^who  appeared  on*  the  books 
of  the  corporation  as  being  still  the  owner  of  the  stock — tho 
•took  Kss  leyied  npon  by  Tirtoe  of  a  writ  of  attachment  The 
plaintiffs  then  had  no  notice  or  knowledge  that  the  stock  had 
been  transferred  by  HowelL  Afterwards  the  plaintiffs  recor* 
erad  judgment  in  the  action  against  Howelli  and  under  execn* 
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tion  lisaed  thereon,  in  Deoember,  1890,  the  stock  mm  levied 
on  and  sold,  the  plaintiffs  being  the  porchaaen.  The 
plaintiffs  had  notice  of  the  intervenor's  claim  when  the  levy 
was  made  under  the  execution.  The  sole  question  to  which 
attention  will  be  directed  is  whether  by  force  of  the  statute 
the  sale  and  assignment  of  the  stock  to  the  bank  by  Howell 
was  ineffectual  as  to  attaching  creditors  of  the  assignor,  by 
reason  of  the  fact  that  no  entry  of  the  transfer  had  been  made 
in  the  books  of  the  corporation. 

The  sUtute  referred  to  is  1878  Qeneral  Statutes,  chapter  34, 
section  8,  which,  by  force  of  section  110  of  the  same  chapter 
(1866  General  Statutes,  chapter  34,  section  46),  is  made 
applicable  with  respect  to  corporations  organised  under  title 
8.  It  is  in  terms  as  follows:  **  The  transfer  of  shares  is  not 
Talid,  except  as  between  the  parties  thereto,  until  it  is 
regularly  entered  on  the  books  of  the  company,  so  far  as  to 
show  the  names  of  the  persons  ^  by  and  to  whom  transferred, 
the  numbers  or  other  designation  of  the  shares,  and  the  date 

of  the  transfer The  books  of  the  company  shall  be  so 

kept  as  to  show  intelligibly  the  original  stockholdere  their 
respective  interests,  the  amount  which  has  been  paid  in  oo 
their  shares,  and  all  transfers  thereof;  and  such  books,  or  a 
correct  copy  thereof,  so  far  as  the  items  mentioned  in  this  seo- 
tion  are  concerned,  shall  be  subject  to  the  inspectioo  of  any 
person  desiring  the  same.'* 

It  is  alfio  provided  by  1878  Qeneral  Statutes,  chapter  84, 
section  114  (1866  General  Statutes,  chapter  84,  seoiion  49), 
that  **  the  stock  of  any  such  oorporation  shall  be  deemed 
personal  property,  and  be  transferable  only  on  the  books 
of  such  corporation,  in  such  form  as  the  directors  pre* 
scribe .'* 

The  law  cannot  be  said  to  be  generally  settled  and  unilbrsi 
as  to  whether  an  unregistered  sale  and  transfer  of  stock, 
which  either  by  statute  or  charter  is  declared  to  be  transfer- 
able only  on  the  books  of  the  corporation,  is  effectual  to  pass 
the  property  as  against  subsequent  attaching  creditors  of  the 
vendor.  The  decisions  are  contradictory.  But  we  do  not 
feel  ourselves  at  liberty  to  now  treat  the  question  as  a  new 
one  in  this  state.  As  early  as  May,  1879,  in  the  oaseof  Bali' 
win  V.  Canfield^  26  Minn.  43,  it  was  held  that  an  unregistered 
transfer  of  stock  in  pledge  to  secure  indebtedness  of  the 
pledgor  was  effectual.  This  decision  was  dted  and  followed 
in  Jodyn  v.  St.  Faul  DiatilUng  Co.,  44  Minn,  188.    The  court 
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in  Baldwin  ▼.  Canfield^  26  Minn.  48,  Teferring  to  the  aboTe- 
dted  1866  General  StatQles,  chapter  Si,  section  49,  said: 
''Provisions  of  this  kind  are  intended  solely  for  the  proteo- 
tion  and  benefit  of  the  corporation;  they  do  not  incapacitate 
a  shareholder  from  transferring  his  stock  without  any  entry 
upon  the  corporation  books  [citing  authorities].  Except  as 
against  the  corporation,  the  owner  and  holder  of  shares  of 
stock  may,  as  an  incident  of  his  right  of  property,  transfer 
the  same  as  any  other  personal  property  of  which  he  is  the 
owner.''  It  is  true  that  the  court  made  no  reference  to  section 
8  of  that  chapter,  which  by  force  of  1866  Greneral  Statutes, 
chapter  84,  section  46,  became  a  part  of  the  law  concerning 
corporationB  created  under  title  2.  An  examination  of  the 
briefs  in  that  case  shows  that  the  latter  section  was  not  re- 
ferred  to,  and  it  seems  probable  that  the  attention  of  tbs 
court  was  **  not  directed  to  it 

When  the  structure  of  the  statute  is  observed,  it  will  be  seen 
that  both  counsel  and  court  might  naturally  fail  to  discover 
the  applicability  to  title  2  of  this  section  8,  found  in  title  1, 
and  relating  to  a  subject  specifically  treated  of  in  section.  49 
of  title  2.    However  that  may  be,  and  even  if  a  consideration 
of  the  provisions  of  section  8  might  possibly  have  led  to  a 
different  conclusion  as  to  the  validity  of  the  pledge,  that  de- 
cision,  made  nearly  thirteen  years  ago,  and  hitherto  unques- 
tioned, should  now  be  deemed  decisive  of  the  question.    It 
has  probably  been  generally  so  regarded,  and  it  is  believed  that 
transfers  of  stocks  in  pledge  and  by  sale  have  been  exten« 
sively  made,  without  having  the  transactions  entered  qn  the 
hooks  of  the  corporations.    The  rule  of  $tar$  deci$i$  should 
deter  us  from  now  declaring  the  statute  law  to  be  different 
from  what  it  has  heretofore  been  pronounced  to  be.    We  there- 
fore follow  former  decisions,  without  entering  upon  a  consid- 
eration of  the  construction  which  might  be  given  to  section  8 
of  the  statute  if  the  question  were  a  new  one.    In  deciding 
the  case  in  this  way,  we  would  not  be  understood  as  express- 
ing the  opinion  that  a  proper  construction  of  the  statute  would 
lead  to  a  different  conclusion.    The  tendency  of  many  deci- 
sions is  in  accordance  with  the  rule  heretofore  announced  in 
thie  court  and  now  followed:  See  Robinson  v.  National  Bank^ 
^0  N.  Y.  637;  MeNeU  v.  Tenth  Nat.  Bank,  46  N.  Y,  325,  331; 
'  Am.  Rep.  341,  and  cases  cited;  Finney^s  Appeal,  59  Pa.  St 
398;  Telford  ikF.  Turnpike  Co.  v.  Oerhab  (Pa.,  March  19, 1888), 
13  Atl.  Rep.  90;   Broadway  Bank  v.  McElratk^  13  N.  J.  Eq. 
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24;  EunUrdon  OMfUy  Banl  ▼.  iVajtau  Banlj  17  N.  J.  Eq.  tfft; 
Thufber  t.  Crump,  86  Ky.  408;  ContinetUat  JVat.  Bani  t. 
Nai.  Baniy  7  Fed.  Rep.  869^  Cook  oa  Stocks,  sec  487. 
Jadgment  affirmed. 


OoRPOKATioRs— VAumrr  ev  TsAmfBis  ev  Siook  Her 
nu  Books. — ^A  by-Uw  of  a  oorpontkm  prohibitiiif  the  trsiuf«r  of  tks  ■teek 
of  th*  •orpoTfttioa,  •zoopi  by  a  f onsftl  tnuuf«r  oa  iki  book%  doM  mt^  n  Um 
sbtenoe  of  a  ooortitetioiial  or  otatotory  pioldblfcifln,  raadv  invalid  a  teaa^ 
te  of  iti  iftook  by  a  transfer  ol  the  oertificale  thereof.  Snoh  a  tranite  ii 
food  against  aa  exeootioii  oreditor  of  the  stookholder,  who  did  not  have 
■otioe  of  the  transfer  when  the  exeontion  wan  levied,  bot  was  notified  of  il 
before  ho  porohased  the  stook  at  a  sole  nnder  tiie  ezeoatioB:  IFiboa  t.  8L 
Lomk  M.  Bg.  Ox.  106  Mo.  688;  S2  Aul  8k  Rep.  684»  and  note  with  the 
saoss  ooUeoted.  See  oIm  the  notes  to  the  following  ouos  where  this  eabjeot 
is  thotonghly  dtsonssedt  Jmmhtgi  t.  BmJi  IS  Am.  St  Rep.  162;  jnoOd 
MM.  Bamk  r.  OU^  BanA,  8  Am.  St  Rep.-6i7,  and  the  oztondod  aols  %» 
IHtimtom  t.  CMrai  MaL  Bank.  S7  Ain.  Rep^  S6S-S6SL 


Hbrohavts'  Inburanob  Company  v.  Frihoi. 

po  Mkmnwri,  fit] 

Ctami  AS  *o  iMSVBAiros— Whsh  UMBSASOiTABUt— a  looal  outoM  thai 
ittsaranoe  agents,  after  their  agency  has  terminated,  may  oanod  policim 
issued  throngh  them  within  a  oertain  period,  so  that  they  maj  tan 
ever  the  insnranoe  represented  by  such  polidss  to  some  other  oompasy 
of  whioh  they  may  have  the  agency,  is  nnrossonable  and  void  sa  beisg 
opposed  to  established  ralss  of  law  goToming  the  rslatioa  of  pfinapsl 
and  agent 

OMfOM— WHiir  UmtBisoirABUi  as  Birwnir  PanroiPAi.  as»  Aobtc.— 
A.oastom  that  aa  agontk  aa  soon  as  his  agency  is  torminated,  asay  si 
once  for  his  own  advantoge  nndo^  so  far  aa  it  can  he  nndone,  all  tto 
bssiness  that  ho  has  done  for  hia  principal,  is  varsaaonabls^  oppoasd  to 
the  poUey  of  tiie  law,  and  iroid. 

Morphff  OO&Sfi  and  Morphy,  aind  H.  0.  iEUsr,  Ibr  tte  ap 
pellants. 

Mwrrk  and  Wittiamif  for  the  respondents. 

**  GnjiLLAir,  0.  J.  This  is  an  action  by  an  inannoos 
company  against  its  agents  for  prsmiams  alleged  to  hayo  beso 
leceiyed  by  them  on  polioiea  issued  by  it  through  them  as  ils 
looal  agents  in  St  PanL  It  is  conceded  that  the  aathori^ 
of  the  defendants  as  agents  was  terminated  by  plaintiff  in  the 
spring  of  1890,  though  there  seems  some  question  aa  to  the 
exact  date  of  the  withdrawal  of  authority.  They  had  been 
its  looal  agents  some  ten  years.    The  real  controversy  in  the 
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^ase  ii  upon  the  oUdm  of  defendants  to  a  right,  after  their 
agency  was  terminated,  to  cancel  policies  issued  by  it  through 
them  within  a  certain  period,  say  since  the  date  of  their  last 
report  to  the  company;  not  to  cancel  them  for  the  benefit  of 
the  oompany,  or  because  its  interest  might  require  it,  but  to 
do  80  in  their  own  interest,  and  so  that  they  might  turn  over 
the  insurance  represented  by  the  policies  to  some  other  com- 
pany of  which  they  ^  might  have  the  agency.  There  was 
no  attempt  to  prove  any  express  contract  between  the  plain- 
tiff and  defendants  to  continue  the  authority  of  the  latter  to 
cancel  policies  after  the  termination  of  their  agency  generally* 
But  that  right  or  authority  is  claimed  by  reason  of  an  alleged 
enstom  in  the  insurance  business  in  St  PauL  Evidence  to 
prove  such  a  custom  was  introduced  by  defendants. 

The  plaintiff  makes  the  point  that  the  evidence  was  not 
sufficient  to  establish  such  a  custom.  We  will  not,  however, 
consider  that  point,  but  come  to  the  question  presented  by  an 
inatruction  to  the  jury  pursuant  to  the  defendants'  fifth  re- 
quest, as  follows:  *'  If  you  find  from  the  evidence  that  it  was 
a  oommon,  recognised  custom  in  St.  Paul  at  the  time  here  in 
question  that,  upon  the  change  of  agency,  the  retiring  agent 
canceled  and  took  up  all  policies  already  paid  for  if  he  saw 
fit,  as  a  part  of  the  closing  of  the  agency,  you  will  find  for  the 
defendants  as  to  those  policies."  The  custom  referred  to  i» 
eharacterized  in  defendants'  fourth  request,  likewise  givea 
and  excepted  to,  thus:  **That  agents,  in  case  of  change  ia 
agency,  considered  the  business  worked  up  and  secured  by 
them  belonged  to  them,  to  the  extent  that,  at  least,  took  up 
all  policies  issued  or  delivered  since  the  making  of  the  last 
correct  report  pending  the  change  of  agency."  As  one  of  the 
witnesses  for  the  defendants  testified,  the  agent  generally  con- 
siders the  business  he  works  up  as  his  own,  and  does  with 
it  as  he  sees  fit  The  proposition  that  any  part  of  the  business 
done  by  an  agent  for  his  principal,  and  for  doing  which  the 
principal  pays  him,  belongs  to  the  agent,  rather  upsets  our 
notions  of  the  rights  growing  out  of  the  relation  of  principal 
and  agent  Is  such  a  local  custom  valid?  Is  it  reasonable? 
VoTi  if  unreasonable  in  the  legal  sense,  it  is  not  valid.  While 
A  eoatom  may  not  be  reasonable  merely  because  it  is  not  con* 
trary  to  any  established  rule  of  law,  there  is  a  uniform  con^ 
ourrenoe  of  authorities  that,  in  the  legal  sense,  it  is  to  be 
deemed  unreasonable  if  it  be  opposed  to  the  policy  of  the  law, 
as  where  it  tends  to  unsettle  well-established  rules  of  law. 
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•tUblUhed  for  the  protoction  of  the  righti  of  putiBi.  Thu 
of  a  usage  that  a  factor  may  pledge  the  goods  of  his  principal 
{Newbold  ▼.  Wright,  4  Bawle,  195) ;  that  the  master  of  a  Teasel 
may  sell  the  cargo  without  necessity  {Bryant  t.  CammmmeaUk 
Ins.  C(Kf  6  Pick.  181);  to  charge  *^  interest  where  the  stat- 
ute provides  none  shall  be  charged  {Henry  t.  BiMk,  1  DalL  265); 
authorising  a  landlord  to  re-enter  for  a  forfeiture  in  a  manner 
different  from  that  provided  by  law  {Stoewer  ▼.  WhiimoM,  6 
Binn.  417);  requiring  two  thousand  two  hundred  and  forty 
pounds  for  a  ton  when  the  statute  provides  two  thousand 
pounds  shall  be  a  ton,  unless  otherwise  specified  in  the  ooor 
tract  {Evam  v.  Myer$^  25  Pa.  St  114;  Orem  v.  Moffett,  22  Ifo- 
629);  that  when  a  seller  of  goods  receives  the  consignee's 
note  without  the  buyer's  indorsement,  the  latter  is  discharged, 
and  the  maker  of  the  note  alone  is  responsihle  {PregeM  v. 
Bubbellf  1  McCord,  94);  so  of  a  usage  contrary  to  the  nils 
caveat  emptor:  Barnard  v.  Kellogg^  10  WalL  3S3;  Dieldneon  v. 
Gay,  7  Allen,  29;  83  Am.  Dec.  656.  The  cases  of  Jehnaom  t. 
OilfiUan,  8  Minn.  895,  and  Globe  MiUing  Co.  r.  Min»eapoli$ 
Elevator  Co*^  44  Minn.  153»  are  in  the  same  line. 

These  are  but  a  few  of  the  cases  that  might  be  dted  to  the 
same  effect.  But  where  the  rule  of  law  is  established^  not 
merely  to  define  the  rights  of  parties  under  particular  circum- 
stances, but  to  protect  those  rights  by  enforcing  good  faith 
and  fair  dealing  between  them,  jthe  reason  for  excluding  local 
usage  to  the  contrary  of  the  rule  is  still  stronger.*  The  re- 
quirement  of  good  faith  is  the  basis  of  the  roles  of  law  govern* 
lag  the  duties  of  an  agent  to  his  principal.  The  agent  is  held 
to  the  utmost  good  faith  in  the  business  of  his  principal,  and, 
to  secure  this,  he  is  not  permitted  to  plaoe  himself  in  a  posi- 
tion antagonistic  to  the  interest  of  his  principal,  nor  to  secure 
any  advantage  to  himself  from  the  business  without  the  fuU 
and  free  consent  of  the  principal.  It  was  because  such  a 
usage  would  tend  to  subvert  this  principle  of  the  law  of  agency 
it  was  held  in  Fameworth  v.  Hemmery  1  Allen,  494,  79  Am.  Dec 
756,  and  Raiein  v.  Clark,  41  Md.  158,  20  Am.  Bap.  66,  that  a 
usage  permitting  an  agent  employed  to  seU  or  exchange  prop* 
erty  to  take  commissions  from  both  seller  and  buyer  was  void. 

There  could  be  no  question  that,  pending  his  agency,  an 
agent  of  an  insurance  company  authorised  to  issue  policies 
cannot,  without  the  consent  of  the  compauy,  treat  the  business 
represented  by  policies  issued  through  him  as  in  any  sense 
Lis  busiuees,  or  the  business  of  any  one  but  his  principal;  aoJ, 
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if  he  has  authority  to  cancel  policies,  he  could  only  exercise 
it  for  the  benefit  of  hit  principaL  **  A  usage  that  Iia  might 
eancel  policies  for  his  owa  advaiitage  would  be  so  snb?ersiTe 
of  all  the  priudples  underlying  the  rules  of  the  law  of  agency 
as  to  be  void.  Defendants  do  not  claim  otheririse.  Their 
claim  auKMomts  really  to  this:  that  by  the  usage,  upon  the 
revocation  by  the  company  of  the  xevooable  authority  con- 
ferred on  the  agent|  a  part  of  the  business,  conceded  to  be 
that  of  the  company  up  to  that  time,  becomes  the  business  of 
the  agent,  so  that  he  may  do  with  it  what  he  pleases,  and  that 
as  to  that  part  of  the  business  the  revocation  clothes  him  with 
power  that  he  did  not  have  before*  The  proposition  would 
justify  a  custom  that  any  agent,  as  soon  as  his  authority 
should  be  withdrawn,  might  at  onee,  for  his  own  advantage, 
undo^  so  far  as  it  could  be  undone^  all  the  business  that  be 
bad  done  for  bis  principal* 

The  rules  of  law  established  to  secure  and  enforce  good 
fiuth  in  fiduciary  relations  are  so  necessary  and  so  salutary 
that  no  local  custom  to  the  contrary  can  be  sustained. 

Order  reversed. 


A  Cvmcm  ca  Usas^  Her  AoooKDno  to  Law,  eaeaol  be  set  vp  lo' 
tnltheUws  CoAinitefif&irwiOSkV.  IVidbsr^iSObioSt.  41|  29AiB.8ftbSt|^ 
628^  and  note,  and  iiioh  a  onrtom  oaanot  be  held  (poodt  Miatkmii  Pae^  B.  Mb 
Ox  V.  Fagrn^  72  Tex.  1S7|  18  Am.  8k  Bap.  776|  Hopper  ▼•  8ag€,  112  K.  T. 
6I0|  a  Am.  St  Bepw  771  aad  note.  See  alee  the  extended  notes  to  8nM  v. 
OlMi^llAm.8ft.B^Ct2;S8S|aada0MnMrVt  WUkm%90Aau1ha.  19^ 
10& 


Slipp  V.  Habtlet. 

IBO]fDnnBnTA»UI.l 

FiBsnoBSBip— IsDOBSSMxar  vr  Mbmbbs  ov  Fxaic— Who  Bomrp  bt. 
When  notea  aze  indorsed  by  a  member  of  a  firm,  not  on  aooonnt  of  an  j 
partaenhip  liabilitj  or  tranMction,  bat  iolely  for  aeoommodatioD  pQ»> 
poee%  a  adbetitate  note  given  to  take  np  the  prior  notei^  in  the  handa 
ef  a  third  person  having  knowledge  cl  the  facte  io  not  enforoeable 
againat  the  firm,  nor  the  memben  thereof  exoept  aa  againat  the  one  lO 
indoraing  without  afiSrmatiye  oTidenoa  of  prior  authority  to  exeonte^  or 
Babeeqnent  ratification  of  inoh  execution  by  the  other  partneta, 

KsmnamF— DaaLABATioNs  ov  PAnnraa  Whw  Svtossas  AsAissf 
PniL— Admiwlona  or  dedarationa  of  a  pertner  made  during  tiia  axiil. 
iBoe  of  the  partnerahip  while  engaged  in  transacting  ita  legitimate  boil* 
■aei^  or  relating  to  matters  within  the  soope  of  the  partnership^  are 
admieaibie  agninst  tiie  firm. 


8upp  V.  Habklbt.  [Minn. 

KABnmmr— DMLAmAnom  ov  Pasthbe  Wkut  Kot  KnxmoB  Aainwr 
y&UL«>A  pMtBtr's  dMianiiou  «r  •dmiwioni  6m  Doi  bud  hia  ■■nni 
in  Mttocnt  «^  traMMtioM  foraigA  to  Um  ptttnanhipw  a^  ^ 
Iqr  ndi  dtolantiMM  or  ■diniwinn^  Wag  a 
Ilia  aoapa  al  ilia  parlaafahip  hnriaaa^  whtm  in  ImI  it  had  na 
tbanwilli. 

W.  W.  Ba$om  and  £#m  E.  Imm,  tat  the  nppeUmnt 
W.H.  Manior  and X  T.  MmriU^  tat  the  reepondanL 

***  C0LLUI81  J.  This  was  nn  notion  npoa  a  promiasorj 
note  fignad  bj  the  firm  of  Witt|  Hnrtlaj  ft  Co.,  payaUa  to 
Iho  ordar  of  D.  B.  Slipp^  by  whom  it  was  indorsed  to  plaintiff^ 
his  brother,  after  matnrity.  Before  deliver j  to  the  payee  it 
was  indorsed  by  Mr.  Leland,  and  by  the  firm  of  Hartley 
Brothers  and  Dewar*  The  appellant,  G.  G.  Hartley,  was  the 
only  answering  defendant,  and  at  the  time  of  the  making  and 
delivery  of  this^paper  he  was  a  member  of  both  firms  before 
mentioned.  There  was  no  contention  over  his  claim  npon 
the  trial  *'^  that  the  note  sued  upon  was  only  given  as  a 
substitute  and  to  take  up  two  past-due  notes  made  payable  to 
one  Mrs.  Pangborn,  one  signed  by  Mr.  Leland,  the  other  by 
the  firm  of  Witt  and  Leland,  of  which  he  was  a  member,  both 
indorsed  before  delivery  by  D.  B.  Slipp  and  the  firm  of  Hart- 
ley Brothers  and  Dewar,  solely  for  the  accommodation  of  their 
respeotive  makers.  It  was  also  undisputed  that  these  two 
notes,  as  well  as  the  one  sued  upon,  were  signed  and  indorsed 
by  B.  F.  Hartleyi  a  member  of  both  firms,  without  tha 
knowledge  or  consent  of  appellant  As  the  Pangbom  notes 
were  not  indorsed  on  account  of  any  firm  liability  or  part- 
nership transaction,  but,  admittedly  and  solely,  for  aocomnuh 
dation  purposes,  and  the  note  in  litigation  was  simply  a 
substitute,  given  to  take  np  the  Pangbom  paper,  which  had 
gotten  into  the  hands  of  D.  B.  Slipp  with  knowledge  of  the 
facts,  it  was  not  enforceable  against  either  firm,  or  against  the 
individual  members  of  either  firm,  except  the  one  who  signed 
or  indorsed  the  same,  without  aflSrmaUve  evidence  of  prior 
authority  to  execute,  or  a  subsequent  ratification  of  such 
execution  by  the  other  partners,  the  burden  of  proof  being 
upon  the  plaintiff:  Van  DyU  ▼•  StAye^  49  Minn.  657,  and 
eases  cited. 

The  only  affirmative  proof  offered  by  the  plaintiff  or  le- 
eeived  by  the  court  on  this  point,  or  which  connected  the  ap- 
pellant or  either  firm  in  any  manner  with  the  note  now  under 
soQsideration,  was  in  the  nature  of  admissions  or  statements 
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aaade  by  B.  V.  HaHlqr  to  D.  K  Slipp  after  the  matnritj  of 
tbm  Pangbom  notesi  and  before  the  ezeoation  of  the  note  in 
•uit^  to  the  effect  that  one  or  both  of  the  firms  of  which  he 
was  a  member  had  assumed  and  were  to  pay  the  indebtedness 
refneeented  by  the  notes  first  mentioned*  These  admissions 
or  statements  were  not  made  in  the  coarse  of  a  business  trans- 
Action  with  either  firm,  but  in  a  conTersation  had  between 
iliese  two  persons  at  a  time  when  the  liability  of  both,  Slipp 
mm  an  indorser  before  deliveryi  and  B.  F.  Hartley  by  means 
of  his  nnauthorised  nse  of  the  firm  name  of  Hartley  Brothers 
and  Dewar  as  an  indorser  of  the  paper,  had  become  fixed  and 
certain.  To  this  class  of  testimony  appellant  very  strenn- 
ocudy  objected,  but  without  avaiL  All  that  was  said  on  this 
occasion  by  B.  P.  Hartley  in  regard  to  an  assumption  of  the 
amount  due  on  the  Pangborn  notes  by  one  or  both  of  his  firms 
was  ^**  allowed  to  go  to  the  jury,  and  on  this  testimony  alone 
the  yerdiot  against  appellant  must  have  been  predicated. 
Wo  say  on  this  testimony  alone  advisedly,  because  it  is  not 
contended  that  there  was  anything  of  importance  in  the  con- 
versation detailed  by  D.  B.  Slipp  as  having  been  held  with 
appellant  after  the  indorsement  of  the  Pangborn  notes. 

It  was  clearly  error  to  receive  in  evidence  these  statements 
or  declarations  of  B.  F.  Hartley  made  after  his  own  liability 
on  the  notes  had  become  fixed  through  the  unauthorized  and 
unlawful  use  of  the  firm  name  by  him.  The  effect  of  it  was 
to  recognize  the  power  of  one  partner  to  unload  upon  the  firm 
an  individual  liability  and  indebtedness,  and  to  establish  the 
authority  of  one  member  of  a  firm  to  bind  his  associates  by 
verbal  declarations  where  he  could  not  bind  them  by  a  physi- 
cal act,  such,  for  instance,  as  signing  the  firm  name  to  a 
promissory  note  in  a  transaction  outside  of  the  partnership 
business,  and  at  a  time  when  his  interests  were  adverse  to 
those  of  his  associates,  as  was  well  known  to  the  person  to 
whom  the  declarations  were  made,  and  who  thereafter  became 
the  payee  of  the  note  in  suit. 

While  it  may  be  well  settled  that  the  admissions  or  decla- 
rations of  a  partner,  during  the  existence  of  the  partnership, 
while  engaged  in  transacting  its  legitimate  business  or  relating 
to  matters  within  the  scope  of  the  partnership,  are  admissible 
in  evidence  against  the  firm,  the  admissions  or  declarations 
in  question  were  not  within  that  rule.  They  were  made  after 
the  Pangborn  notes  matured,  and  prior  to  the  execution  of 
the  note  on  which  this  action  was  brought,  in  the  course  of  a 
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casual  conTersation  with  Mr.  Slipp  in  relatioo  to  a 
tioD  which  he  well  knew,  when  entered  into^  was  not  within 
the  scope  of  the  partnership  business,  and,  as  he  also  well 
knew,  a  fraud  upon  the  other  partnerSv  nnlesa  antboriaed  hj 
theuL  A  partner's  declarations  or  admissiona  may,  aa  will 
his  acts,  bind  his  aasociatea  in  partnership  mattera,  hot  not 
in  concerns  and  transactions  foreign  to  the  paxtneiBhip;  and 
he  cannot,  by  such  declarations  or  admissiona,  bring  a  tiaaa- 
action  within  the  scope  of  the  partnership  bosineaa  when  in 
fact  it  has  no  connection.  To  sanction  snoh  a  proceeding 
would  be  to  enable  a  partner  at  *^  any  time  to  turn  all  his 
individual  liabilities  upon  the  partnership  and  to  render  it 
helpless,  as  against  his  unlawful  and  fraudulent  acts  per> 
formed  in  the  name  of  the  firm:  Heffron  t.  Ranaford^  40  Mich. 
806;  Kai$$r  r.  Fendriek^  98  Pa.  8l  628;  Boor  t.  Lawrvy,  103 
Ind.  478;  68  Am.  Bep.  619;  UkUr  t.  Browning,  28  N.  J.  L.  79; 
Tkom  T.  Smiikj  21  Wend.  865.  See  also  (hbome  t.  Stmu,  Vi 
Minn.  26,  and  WeU$  t.  Tmiur,  16  Md.  133. 

We  need  not  consider  the  appellant'a  third  aarignment  of 
error. 

Order  reversed. 


PAnmaasBiF— iHiNnsncnrr  vt  Ova  PAninB.^T!M  pow«  of 
to  bind  oiM  saother  by  oommaroial  paper  doM  not  ttztead  to  indaneaisnti 
or  other  oontmote  for  the  aeoommodatton  ei  a  third  party.  Hie  mle  ii  veD 
settled  that  when  one  member  of  a  partaenhip  nsee  the  firm  aamo  an  neeoB* 
nodation  maker  or  indoner,  withoat  the  aaeent,  expiees  or  implied,  er  thi 
sabeeqaent  ratifloatioa  of  hU  oopartaera^  the  paper  canno%  be  oafoiotd 
sgaiasi  them  or  the  firm  by  a  holder  who  takee  it  with  knowiedxe  ef  ifti 
aooommodation  ohaiaokar.  Bxteaded  note  to  AUoomt  tie.  IfaL  Bank  ▼.  Dn% 
tl  Am.  St.  Bep^  7H  where  the  oaaei  are  ooUeoted,  and  the  mbjeot  tiior 
oagbly  diaoomed. 

FABrNBBSBip— DaoLAaATioMS  ov  PAanraa,  WHsma  Bmnuie  oa  Fme 
▲  partner*!  deolarationa  are  binding  upon  the  firm  in  an  notion  agninst  the 
Utter  oa  a  partnerehip  liabilitys  FiekeU  t.  Swi/l,  41  Me.  65;  66  Am.  Dee. 
214,  and  note;  QriawM  t.  Haven,  25  K.  Y.  595;  82  Am.  Dea  380^  and  noto 
with  the  oases  ooUected}  Baher  t.  Staebpooie^  9  Cow.  420;  18  Am.  Dea  5061 
An  aokoowledgmenfe  of  a  debt  by  one  partner  amounts  to  a  promise  btsdisg 
oa  the  fimu  Bwrgcm  ▼.  LifdL,  2  Mioh.  102;  55  Am.  Deo.  53i.  An  admisiBiia 
of  one  partner  upon  a  prooess  of  garnishment,  where  both  parties  have  barn 
served,  binds  the  othert  Andtreon  t.  Waaaer,  5  How.  587;  S7  Am.  Dec  ITOl 
Bnt  deolarations  of  a  partner  engaged  in  transaotions  in  his  own  name  ds 
not  bind  the  partnership:  Loekwood  ▼.  BtehaUh^  6  Mioh.  168;  72  Am.  Dt6. 
69.  Dsolarations  of  a  partner  that  a  note  made  and  indorsed  in  the  firm*i 
name  was  aooommodation  paper,  and  was  transferred  by  him  for  his  pe^ 
WDsl  benefit^  Is  not  sTidenoe  against  the  indorsees:  Bcmk  itf  8L  A&antr, 
OilUland,  23  Wend.  Silt  85  Am.  Deo.  566.  See  also  WilUanu  ▼.  Lewia,  115 
Ind.  45;  7  Am.  St.  Rep.  403,  and  especially  note. 
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-TAOmro  lOB— ATfoamr's  Mibtakk— If  a  MSmdanl  httviag 
A  meritorioiu  defenia^  relying  upon  tht  •rroaeoat  AdviM  of  hk  «ttof«> 
ney,  alloira  a  Judgment  by  defanlfc  to  be  rendered  againat  him,  hie  fmilnre 
to  ■newer  in  time  may  be  exoaeed,  and  the  Judgment  eet  aside  lo  m  ta 
wJkfw  him  %e  anewer,  when  he  aete  promptly^  and  BOBe  el  the  partiee 
an  prejadieed  by  reopening  the  jmdgmaal 

jL  D.  PoUt^  for  the  appellant 

Brooh  and  Hendrix,  for  the  respondenti 

^•s  Dickinson^  J.     Thia  action  ia  proeecnted  to  reooTer 
upon  sereral  promissory  notes  execnted  to  the  plaintiff  by 
the  defendants  Chute,  and  across  the  back  of  which  also  the 
defendant  Cooley  wrote  his  name  before  the  delivery  of  the 
notes,  for  the  accommodation  of  the  defendants  Chate,  aa 
may  be  considered  for  the  purposes  of  this  appeaL    As  to  the 
plaintiff,  Cooley  thereby  assumed  the  liability  of  a  maker, 
while  aa  to  the  other  defendants  he  occupied  the  position  of  a 
Borety*    The  defendants  Chute  interposed  an  answer  setting 
up  ^^  the  defense  of  usury.    The  defendant  Cooley  had  pre- 
viously consulted  an  attorney,  by  whom  he  was  advised  that 
if  the  other  de&ndants  should  answer  it  would  not  be  neces- 
aary  for  him  (Cooley)  to  do  so,  and  that  the  plaintiff  could 
not  take  judgment  against  him  for  a  greater  amount  than 
ahould  be  recovered  against  his  codefendants.    Relying  on 
this  advice,  and  learning  that  his  codefendants  had  interposed 
the  defense  of  usury,  Cooley  did  not  defend,  and  judgment 
was  entered  against  him  for  default  of  an  answer.    Learning 
ibia  fact  Cooley  moved  promptly,  within  some  six  days  after 
the  expiration  of  the  time  for  answering,  to  have  the  judg- 
ment set  aside,  and  that  he  be  allowed  to  interpose  by  answer 
the  same  defense  which  had  been  made  by  his  codefendants. 
This  motion  was  denied,  and  Cooley  took  this  appeal  from  the 
order  refusing  such  relief.    The  action  had  not  been  tried 
against  the  other  defendants  when  this  appellant  sought  such 
relief  from  hia  default,  and  indeed  issue  was  not  joined 
therein  until  some  days  thereafter,  when  the  plaintiff  pleaded 
in  reply  to  the  answer. 

Aa  we  understand  the  case  the  plaintiff  must  be  regarded 
as  having  waived  on  the  bearing  of  the  motion  all  defects  in 
the  motion  papers,  including  the  fact  that  the  answer  of  the 
defendants  Chute  setting  forth  the  defense  which  this  appel« 
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hot  Maght  Imw  to  InteipoM  was  not  •mbrmced  in  nich 
papoft.  It  saenia  to  ba  apparent  tliat  the  onlj  queaticm  sab- 
mittad  far  tha  dadstoo  of  tha  distiiat  eourt  waa  aa  to  whatbar, 
assumiDg  thai  tha  appellant  ahowed  that  he  had  a  defimsa 
on  tha  merita,  hia  fUlnra  to  plead  it  in  time  waa  excused. 
The  eoori  seems  to  hsYe  considered  that  he  waa  not  entitled 
to  relief^  beoanaa  his  neglect  to  answer  was  induced  acdelj  by 
a  miatake  of  law.  In  thia  we  think  that  the  conrt  pat  too 
narrow  a  conatmotion  upon  the  statute  authorising  the  court 
to  relieve  a  pitrty  from  a  judgment  taken  against  him  through 
hia  **  mistake  •  •  •  •  or  excusable  neglect''  A  mistake  of 
law  may  afford  ground  for  relief  as  well  aa  a  mistake  of  fiacL 
The  delsult  in  Brown  t.  Brovmj  87  Minn.  128,  waa  anfleied 
under  a  mistake  of  the  law,  yet  relief  was  afTorded.  See  also 
JwrgmkMn  T.  Boekmer^  9  Minn.  181 ;  WicU  t.  Zofa,  21  Wis. 
410;  M  Am.  Dec  662;  Wh^naU  r.  EUi$,  70  Wia.  207;  6  Am. 
8t  Rep.  164. 

1^  Of  course  all  mistakeai  whether  of  &ot  or  of  law,  and 
whether  committed  by  a  party  to  an  action  on  by  hia  attorney, 
are  not  aubject  to  reliefl  But  thia  case  was  such  that  the 
discretion  of  the  court  might  properly  have  been  exercised  in 
favor  of  the  appellant  There  was  no  apparent  reason  for 
doubt  aa  to  the  facta.  The  appellant  was  not  personally  at 
fault.  As  must  be  considered  for  the  purposes  of  the  motioQ 
he  had  a  good  defense,  which  was  the  same  as  that  made  by 
the  other  defendante  to  whom  he  stood  in  the  relation  of  a 
surety.  He  seasonably  pursued  the  proper  course,  with  a 
a  view  to  defending,  by  consulting  an  attorney,  the  same  at- 
torney through  whom  the  other  defendants  answered.  It  was 
only  by  reason  of  the  mistaken  advice  of  the  attorney  that 
the  appellant  suffered  default  The  time  for  answering  had 
only  recently  expired,  and  the  cause  was  not  yet  at  issue  as 
to  the  other  defendanta  when  this  relief  waa  sought  The 
granting  of  it  would  not  have  delayed  the  trial  of  the  cause, 
nor  have  prejudiced  the  plaintiff  in  any  other  way  than  by 
requiring  her  to  try  her  case  on  the  merits,  aa  to  this  appel- 
lant, aa  she  was  to  do  ss  to  liis  codefendants,  and,  as  it  would 
seem,  too,  upon  precisely  the  same  issue.  The  relation  of  the 
appellant  to  the  other  defendanta  affords  an  additional  in- 
ducement to  the  ezerdse  of  discretion  in  his  favor.  His 
rights  aa  a  surety  to  recover  against  his  principals,  in  case  he 
is  compelled  to  pay  their  debt,  would  become  complicated,  if 
not  prejudiced,  by  the  fact  that  he  had  suffered  a  recovery 
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fvitHout  having  interposed  a  known  defenee.  On  the  other 
:i&nci,  the  only  reason  opposed  to  granting  snch  relief  to  the 
app>ellant  is  the  fact  that  his  attorney  ignorantly  advised 
iiim  erroneously y  in  a  matter  concerning  which  the  party 
^vra.B  justified  in  trusting  to  and  acting  upon  the  advice  of 
4lie  Attorney. 
Order  reversed* 


J^lTDOMXEm  BT  DOAVUT— ATT0Bim1i  livrAKB— RSUBV  AeAnrfT.^A 

daif salt  incumd  by  following  in  good  faith  Hm  adTieo  of  oonnoel  thoald  bo 

r«liovod  against  wboro  a  lanitoriottt  dofonao  eziatis  WkermU  ▼.  EUii,  70 

^Wia.  807;  A  Am.  8t.  Bep^  164^  and  noto)  i^fviPii  v.  Brownt  87  Minn.  128| 

Z>aufftam  v.  Todd,  90  CaL  666;  81  Am.  8t  Bap.  247.    A  Jndgmant  by  do- 

tflbial^  is  proparly  aot  asida  on  tha  groand  of  snrpriso  and  axcnsabla  neglaot^ 

^rlft«ii  it  waa  anterod  tbroogb  tbo  failoro  oi  oonnaal  to  aot^  aftar  baing  oa- 

gmged  by  dafandaat  to  antar  a  plea  for  him,  and  laf t  in  attendance  npon  the 

ecMirt:  Taylor  v.  Pope,  106  N.  a  267;  10  Am«  St.  Bep.  630^  and  note  with 

Otie  oaaea  ooUootod.    But  aaa  MeDaniel  ▼.  MeLendtm,  86  Ga.  1I14»  and  Diuy 

▼•  Frudamt  86  OaL  646^  whera  the  elienta  were  refused  relief  from  defaolt 

fndgmant  randarod  against  tbam  on  aoooont  el  the  n^leot  of  tboir  oonnaaL 
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fjDO  MmoaoTA,  ink] 

DoxHM— FAvmn  torn  Watbr  Uvdul— Payment  nndar  protest  by  a  prop, 
aity  owner  omploying  a  large  nambar  <^  peracMia  of  an  exoeasiTe  oharga 
lor  aeoessary  water  in  order  to  prevent  the  threatened  shutting  off  of  the 
OB^  arailable  water  anpply  is  oompnlsory  aad  oMda  aadar  dnriM^  and 
aa  notion  lisa  to  vaeover  the  exoess  io  paid. 

OMon  and  DUbM^  for  the  appellants. 

Arapdf,  i>a«tt,  and  HcXlUUr^  for  the  respondenti 

8Ta  DicKiNSOir,  J.  The  defendant  is  a  corporation  owning 
and  oi)erating  the  waterworks  by  which  the  city  of  Dalath  is 
•applied  with  water,  and  aathorised  by  -law  to  charge  for 
water  supplied  to  the  inhabitants  at  specified  rates,  measured 
by  the  quantity  supplied. 

The  plaintiffs  occupy  a  building  in  the  dty  for  mercantile 
purposes,  and  keep  in  their  service  therein  some  forty  or  fifty 
employees.  The  only  water  supply  for  the  premises  is  that 
afforded  by  the  defendant  There  are  three  water-closets  in 
the  building,  and  faucets  elsewhere  for  drawing  water,  these 
•11  being  supplied  with  water  in  the  usual  manner.  The 
water  thua  supplied  is  used  for  the  closets,  for  sprinkling, 
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wasMng  floors  and  wlndowB,  for  diinklB|b  and  for  tlis  oiA* 
nary  dailj  use  of  the  persons  in  tlia  building,  but  nol  for 
enlinarj  purposes.  The  defendant  made  a  demand  €ii  pbiii- 
tifh  for  payment  of  a  specified  sum  for  use  of  water  during  a 
particular  period.  The  plaintiffs  refused  to  pay  Chat  sum, 
claiming  that  the  water  meter  on  the  premises,  pat  in  hj  the 
defendant,  did  not  correctly  measnre  the  amoont  of  water 
passing  through  it,  and  that  the  amount  of  water  for  which 
the  charge  was  made  was  much  in  excess  of  the  amoant 
actually  used.  The  defendant  was  about  to  shut  off  the 
water  supply  from  the  building  because  of  saeb  refusal,  as 
it  assumed  the  right  to  do,  when  the  plaintiffii,  in  cxdm  to 
prevent  the  water  being  shut  off,  paid  the  sum  charged,  under 
protest,  and  now  prosecute  this  action  to  lecover  babk  the 
amount  of  the  alleged  oyercharge. 

1.  Upon  the  question  of  fact  as  to  the* water  meter  having 
erroneously  indicated  the  amount  of  water  passing  through 
it,  the  jury  found  in  favor  of  the  plaintiffs.  The  court,  con- 
sidering that  the  evidence  did  not  justify  the  verdict,  granted 
a  new  triaL  Upon  this  point  the  case  of  Hieb  v.  Slone^  13 
Minn.  434,  and  the  numerous  decisions  in  which  the  rule 
there  announced  has  been  reaffirmed  and  applied,  is  oondii- 
61  ve.    The  evidence  was  such  as  to  justify  the  order. 

2.  The  question  is  presented,  and  may  be  expected  to  again 
arise  upon  a  second  trial,  whether  the  drcumstanoes  under 
which  the  plaintiffs  made  the  payment  were  such  that  the 
payment  may  be  regarded  as  having  been  so  far  compulsory 
or  necessary  that  an  action  will  lie  to  recover  it  back.  W« 
are  of  the  opinion  that  it  is  to  be  ^'^  so  regarded.  In  build- 
ings as  now  constructed  in  populous  cities,  where  there  is  an 
adequate  supply  of  water,  and  especially  in  buildings  occu- 
pied by  so  many  persons  as  are  shown  to  have  been  employed 
in  the  plaintiffs'  store,  water-closets  may  well  be  regarded  as 
reasonably  necessary.  The  closets  provided  for  use  on  these 
premises,  and  comprising  a  part  of  the  building,  would  have 
been  useless  unless  supplied  with  water;  and  there  was  no 
other  practicable  source  of  supply  save  that  afforded  by  the 
defendant.  The  defendant  was  under  legal  obligation  to  sup- 
ply water  at  the  proper  price.  It  was  the  plaintiffs'  right  to 
have  it  thus  supplied.  The  defendant  of  its  own  will  merely, 
and  without  any  legal  determination  as  to  the  disputed -feet 
upon  which  the  exercise  of  such  a  power  depended,  was  about 
to  out  off  the  whole  water  supply  from  these  premises.    TUf 
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was  a  kind  of  exaeotion  in  advance  qf  jml^iMit  TIm  plain 
tiffs  mmld  be  compelled  to  anlHnii  to  being  deprived  of  tbe 
HBe  of  water  on  th^  fffomiaea  nnti!,  bj  aneh  legal  proceed* 
iogs  as  they  might  institate  tar  ttkat  porpoee,  they  could 
legally  establish  the  fiict  thai  the  chaiys  waa  ezcessiYe 
Their  only  altematiTe  waa  to  pay  what  waa  demanded  of 
them.  We  think  that  aoch  a  caae  lalla  within  the  class  io 
respect  to  which  it  may  be  said  thai  the  payment  is  TirtoAlIy 
compnisory,  and  not  Tolnntaiy,  in  the  aenae  thai  the  party  is 
concloded  by  iL  What  was  said  npon  the  law  of  doraas  in 
the  recen  t  decision  hi  Joammm  ▼.  OgQwie^  49  Minn.  564, 32  Am. 
8t  Repw  681,  rendeis  nnnecesssiy  any  mesa  InU  dismssion 
of  the  subject. 
Order  atfirmed. 


Puams— Rsoufsar  aw  Mevar  Pim  Vi 
Ma$or  T.  L^€rmam^  4S  Am.  Dml  1SS-171«  mad  Ptien  ▼.  MaOnnd  On, 
Am.  R^  e20-«SS;  aiao  /oomte  T.  O^Ah^  tS  Mmm.  SSif  SI  Am.  8i.  Bip^ 
fSl,  and  Mfte  widi 


BUGKLCT  ft   Hum A80& 

OoRKAcr  sea  Omuhioct  Hammed  n  YnL^mm  m  Law.— WImb  a  ctty 
ordiiuuiM  duly  miactiHl  prohilnto  viilieeiimd  tcaI  mtal*  broken  from 
tanmoting  Iwwiiimi  wHIim  tlm  oitj  ]iiiiit%  a  rail  mtafts  wgtmX  sef^otaft- 
iof  a  mb  or  •xdmnga  of  oi^  tool  ortalo  wiUioot  procoriag  a  lioB—e 
ouuioft  reooTor  oommtmiaM  for  hk  Mnrioan 

OovTRAOis— Whxv  Ihtamd.— Bosinom  traamotiono  ia  Tiolatum  of  law  oaa- 
not  be  made  the  fomidation  of  a  Tslid  oootraofc. 

G6snucn  n  Violatios  09  Law— LiosmBB.— li  a  etataie  or  ordinaaoe 
mekeea  pertioalar  bmiaam  anlawfad  geoeraliy  or  for  aniioenied  perion% 
any  ooniraet  mtde  in  onoh  bawMm  by  one  aofc  anthoriaod  is  yctd. 

OonRAOXS  Vom  Waaas  Madb  and  to  bo  performed  oannol  be  enforoed 
in  another  itato. 

SUvenM^  CBrut^  and  Obmi,  amd  Armand  Albr§clUt  for  the 
appellant 

Oiii  and  Oodfretf^  for  the  respondents. 

^^  yAHDEHBUBGH,  J.  Tbis  aotioQ  is  brought  by  plaintiff 
to  recover  commissions  for  services  as  a  real  estate  agent  or 
broker  in  procuring  a  purchaser  for  certain  real  estate  in 
Chicaga  The  cause  of  action  is  stated  as  follows  in  the  com* 
plaint:  ^  During  the  year  1890  the  plaintiff,  at  the  special 
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instance  and  request  of  thedefendantSi  performed  serYioesfa 
said  defendants  in  the  city  of  Chicago,  in  the  state  of  Tlltiim^ 
in  and  about  procuring  a  purchaser  for  certain  proper^  ia 
the  state  of  Illinoia,  which  said  services  were  then  and  then 
of  the  reasonable  value  of  four  thousand  three  hundred  and 
seventy-five  dollars,  and  which  said  sum  the  defendants  agreed 
and  promised  to  pay  plaintiff  therefor.'' 

The  plaintiff  testified  that  at  the  time  of  the  alleged  ser^ 
ices  he  resided  in  the  dty  of  Chicago.  The  transactions  r^ 
ferred  to  occurred  there,  and  the  negotiations  were  there 
ooncludedi  and  the  contract  *^  and  purchase  were  ccmsom- 
mated  in  that  oity,  and  tb%  plaintiff  claims  to  be  entitled  ts 
the  usual  commissions  charged  and  received  in  Chicago  far 
such  servioes.  He  also  testified  that  he  had  been  previously 
engaged  in  the  real  estate  business  in  Chicago^  as  an  ageoti 
and  sold  and  exchanged  property  for  others  on  commissioB, 
and  the  transaction  in  question  appears  clearly  enough  to 
have  been  in  the  line  of  his  regular  business  as  a  real  estate 
agent  or  broker.  In  this  connection  we  must  observe  that  it 
is  admitted  in  the  pleadings  that  during  the  year  1890,  and 
prior  thereto,  an  ordinance  of  the  city  of  Chicago,  enacted  b 
pursuance  of  a  statute  of  the  state,  was  in  fcvoe,  which  pro- 
vided that  it  should  not  be  lawful  for  any  person  to  exercise 
within  that  city  the  business  of  real  estate  broker,  without  a 
license  therefor,  and  defined  a  **  real  estate  broker*'  as  a  per- 
son who,  for  commissions  or  other  compensation,  is  engaged 
in  the  selling  o^  or  in  negotiating  sales  of,  real  estate  belong- 
ing to  others.  A  license  fee  of  twenty-five  dollars  per  annum 
is  required  to  be  paid  by  such  broker,  and  any  person  violat- 
ing the  provisions  of  the  ordinance  is  subject  to  a  penalty  of 
not  less  than  twenty-five  dollars,  and  to  the  same  penalty  ibr 
every  subsequent  violation  thereof. 

The  testimony  shows  that  the  plaintiff  was  using  and  eze^ 
cising  the  business  of  a  real  estate  broker  in  the  city  of  Chi- 
cago during  the  time  in  question,  and  in  performing  the 
services  for  which  a  recovery  is  sought  in  this  action.  It  wss 
made  unlawful  for  him  to  do  so  by  the  terms  of  the  ordinance 
referred  ta  It  was  not  at  all  material  that  the  parties  for 
whom  he  negotiated  a  sale  agreed  to  take  property  in  8t  Paul  * 
in  payment  or  exchange  for  the  Chicago  property  of  which 
plaintiff  negotiated  a  sale,  and  for  which  he  found  a  purchaser. 
The  ordinance,  which  is  set  out  in  full  in  the  answer,  was 
valid,  and  the  ease  as  presented  by  the  evidence  dearly  £a1Is 
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[thin  it:  Braun  ▼.  CUf  ^  Ohteago,  110  HL  187.  B  Iim  tlM 
fbiee  of  law  within  the  citj  of  Chicago:  BoU  t.  fVott,  tS  Mum. 
823;  68  Am  Rep.  47. 

The  particnlar  transaction  in  question  was  therefino  in  tm^ 
lation  of  law,  unless  he  was  dulj  licensed,  which  was  not 
shown.  On  the  contrary,  the  answer  aliases,  and  it  sUnda 
atdmitted,  for  want  of  a  replj,  that  the  plaintiff  waa  not  dulj 
licensed  as  a  broker.  The  *^  plaintiff  cannot,  therefore,  re- 
coTor  his  commissions:  HwtU  ▼•  Pielaiub,  27  HL  Appi  270; 
Johnson  y.  Hidings,  103  Pa.  8t  501;  49  Am.Bep.  131;  HoUj. 
Green,  78  Pa.  St.  198;  18  Am.  Bep.  737. 

Business  transactions,  in  Tiolation  of  law,  cannot  be  made 
fhe  foundation  of  a  yalid  contract;  and  the  general  rule  is 
that  where  a  statute  makes  a  particular  business  unlawful 
generally,  or  for  unlicensed  persons,  any  contract  made  in 
■uoh  business  by  one  not  authorised  is  vend:  Bishop  on  Con- 
tracts, sees.  471, 647;  1  Pomeroy's  Equity  Jurisprudence,  see. 
402. 

And  the  contract,  being  yoid  where  it  waa  made  and  to  be 
performed,  will  be  so  held  here:  Bishop  on  Contracts,  see. 
1888. 

The  case  was  properly  dismissed  upon  the  eyidence. 

Order  aflkmed.  ^_^^^ 

OoHFUor  or  Laws— VAXj^nr  or  Oovtbacis  Is  to  bb  DmaioraD  mr 
ram  FtAOS  Whkbb  Thst  Aas  to  bs  PBaiORMBD:  9K<nwr%  NaL  Baak  ▼• 
BaU,  100  F^  St.  466;  ao  Am.  8t  £^  888^  sod  Boto  with  ths  mam  eol- 
iMtod;  Awm  T.  BirehaU,  160  Fa.  8t  164;  SO  Am.  8i.  B«p.  797.  and  note. 
A  eoatffsel  void  hj  rmmm  of  the  laws  of  ihs  state  whero  it  waa  amdi 
and  is  to  be  performod  Is  goneraUy  Tdd  elaewherat  Bamk  ^  Oummerai  ▼. 
J%i9«a^  11  Mont  «{;  28  Am.  St.  Rap.  461,  aad  note;  Trtdwaifi  t.  JlOei^ 
a2Ho1ib406;  »Am.8t  Bep.  447,  and  note. 

ObBTBAon  or  Violatiob  ov  Law.— 8aa  Brmks  t.  Clwyir,  10  H.  J.  S«. 
701|  86  Am.  Si.  Bep.  781^  aad 
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Gboft  ft  Statb  Bank. 
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Mm  VtoMMBOv— OuDtrou  Mat  Be  PoiFoap  mm  PomiMP  ly 
aoliM  «f  «biflM  of  liiiid  pwtiat  to  prop«rtf  »  tlio  noord  and  tUfe  ol 
whidi  li  ia  thoir  doblor.  and  pwiMwon  say  bo  nolioo  to  «hoi%  m  vdl 
■0  to  a  psrohaMTt  aoao  to  pioeliido  thoa  from  olilauiof  m  fiam  aa  tht 
aaCato  or  intoraal  of  tlia  oocnpao^ 
VonoB  Fbom  Poouariiov  aw  Osavtok.— PoaaeanoB  hf  a  gnmj 
daliTory  of  hia  daod  la  aa  affaotaal  oa  nofciea  of  hia  iatoreat  in 
pcaaiaia  aa  againat  tho  eraditoco  of  tiio  grantoa^  aa  la  tto 
to  tiio  raoQfd  tHIaw 


FUieker^  Soehwood^  and  Dawtonj  for  the  appellaiiL 
&  A.  Stedf  tost  the  respondonti 

***  MrrcHXLL,  J.  The  midispiited  facta  in  this 
that  Benjamin  B.  Oroff  and  Hagh  A«  Gileon,  being  the  ownefs 
as  tenants  in  common  of  certain  real  estate,  on  May  4^  1887, 
withont  consideration^  ^^  conreyed  it  to  one  7illiam  H.  Oroff 
for  the  sole  purpose  of  effecting  a  partitioq  of  the  premissi 
between  them  by  having  William  EL  Groff  owvey  ooe-^half  in 
sereraltj  to  each.  This  conreyance  was  lecorded  Jnly  IS, 
1887.  In  pursuance  and  execution  of  this  arrangementi 
William  H.  Groff  conreyed  one-half  in  seTeralty  to  Gilscm, 
but  made  no  conveyance  at  that  time  of  the  other  half  (the 
premises  in  dispute)  to  Benjamin  B.  Groff;  but  the  latter 
immediately  (June  18, 1887)  went  into  the  actual,  open,  and 
exclusive  possession  and  occupancy  of  it,  and  so  continued 
until  it  was  conveyed  to  the  plaintiff,  as  hereinafter  stated. 
While  Benjamin  B.  Groff  was  thus  in  the  actual  possessicii 
and  occupancy  of  the  premises,  but  the  title  of  record  in  Will- 
iam H.  Groff,  the  defendant,  on  May  10, 1888,  obtained  and 
docketed  a  judgment  against  William  H.  Gro£  On  Septem- 
ber  10,  1889,  William  H.  Groff,  at  the  request  of  Benjamin  B. 
Groff,  conveyed  the  premises  to  plaintiff,  who  immediately 
entered  into  the  actual  possession  and  occupancy  of  the  same, 
and  has  ever  since  so  continued.  This  action  is  brought  to 
remove  the  cloud  on  plaintiff's  title  caused  by  the  apparent 
lien  of  defendant's  judgment  on  the  premises. 

1.  It  is  not  important  whether  or  not  the  trust  under  which 
William  H.  Groff  held  the  title  for  the  benefit  of  Benjamin 
B.  Groff  was  enforceable  while  still  executory.  It  was  entirely 
competent  and  lawful  for  him  to  recognize  and  execute  the 
trust,  although  not  enforceable,  and  he  has  done  so:  BandaU 
V.  Constam^  S3  Minn.  834. 
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2.  Creditors  may  be  poetponed  or  defeated  by  notice  of 
olaims  of  third  parties  to  property  the  reoord  and  title  of 
^rhich  is  in  their  debtor;  and  poBseBsion  may  be  notice  to 
t^liem,  as  well  as  to  a  parch aser,  eo  aa  to  preclude  them  from 
obtaining  a  lien  on  the  estate  or  interest  of  the  occupant: 
Xamherton  ▼•  Merehantf?  Nat.  Bank,  24  Minn.  281.  The  gen* 
eral  rule  is  that  possession  of  land  is  notice  to  a  purchaser  of 
the  possessor's  title. 

The  only  question  in  this  case  is  whether  this  rule  applies 
where  the  grantor  remains,  after  the  delivery  of  his  deed,  in 
possession  of  the  granted  premises.  This  is  a  question  upon 
which  tho  authorities  are  not  agreed. 

"*  Some  cases  hold  that  the  deed  is  conclusive  that  the 
Tender  has  reserved  no  interest  in  the  land;  that  having,  in 
effect^  so  declared  by  his  conveyancCi  he  is  estopped  from 
setting  up  any  secret  arrangement  by  which  his  grant  is  im« 
paired;  that,  although  he  remains  in  possession,  a  person 
seeking  to  obtain  an  interest  in  the  premises  has  a  right  to 
assnme,  without  inquiry,  that  he  is  in  possession  merely  for  a 
temporary  purpose,  as  tenant  at  sufferance  of  his  grantee. 
But  it  seems  to  us  that,  inasmuch  as  the  law  allows  posses- 
sion to  have  the  effect  of  notice,  there  is  no  good  reason  for 
making  a  distinction  between  possession  by  a  stranger  to  the 
record  title  and  possession  by  the  grantor  after  delivery  of  his 
deed.    In  either  case  the  possession  is  a  fact  inconsistent 
with  the  record  title,  and,  if  possession  by  the  stranger  is 
sufficient  to  make  it  obligatory  upon  a  purchaser  to  ascertain 
his  right,  possession  by  the  grantor  is  a  circumstance  entitled 
to  equal  consideration.    An  absolute  deed  divests  the  grantor 
of  the  right  of  possession  as  well  as  of  the  legal  title,  and 
when  he  is  found  in  possession  after  delivery  of  his  deed  it  is 
a  fact  inconsistent  with  the  legal  effect  of  the  deed,  and  is 
suggestive  that  he  still  retains  some  interest  in  the  premises. 
Under  such  circumstances,  a  purchaser  has  no  right  '*  to  give 
controlling  prominence  to  the  legal  effect  of  the  deed,"  in  die* 
regard  of  the  other  ^'notorious  antagonistic  fact,"  that  the 
grantor  remains  in  possession  just  as  if  he  had  not  conveyed. 
To  say  that  the  grantor  is  estopped  by  his  deed  is  begging 
the  question;  for,  if  his  possession  is  notice  to  third  parties  of 
his  rights,  there  is  no  principle  of  estoppel  that  would  prevent 
him  from  asserting  against  purchasers  or  creditors  any  claim 
to  the  premises  which  he  might  assert  against  his  grantee. 
This  view  is  abundantly  sustained  by  authority:  See  Devlin 
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on  Deeds,  sees.  761-765;  note  to  £i  Newe  t.  Lb  iVew,  S  Leid. 
Om.  Bq.,  pt.  1,  pi  180  et  seq;  PeU  t.  MeSLrvg,  36  CaL  26^ 

In  fact  thiB  oonrt  has  already  adopted  it  in  New  ▼•  Wheak^ 
S4  Minn.  406.  This  disposes  of  the  only  questions  in  thk 
oaae,  and  the  result  is  that  the  judgment  is  afErined. 


Konos  Fbom  Posbosioh. — Vomtmioa  by  a  gnator  after  mmnjtam  k 
BoiiM  of  hia  righta  and  eqaitiet  in  the  granted  ^^miaee:  Tmrmam  w,  BeH, 
M  Ark.  S73{  26  Aia.  8t  Rep.  S5,  and  note.  The  geaend  rale  n^  ttat  «hi 
parohaaer  of  realty  it  chargeable  with  notice  of  the  eqnitiM  of  one  ia  pen» 
■on,  bat  ia  Iowa  poaeeasion  by  a  graator  after  fall  oonyeyaaoeis  not  em- 
•troctire  notice  oi  any  right  reaerred  in  the  land  by  the  graator:  Mof  f. 
StmdiPtmi,  75  Iowa»  116;  0  Am.  St  Bep.  463^  and  aoto  ia  whioh  thi  aaM 
la  Hm  aeiiee  are  ooUeoted. 


Andbrson  V.  Mat. 

(8D  MnnraaoTi,  2BI^ 

(XnrraAcn— ISxousB  loa  NoKPaaroKMAKci.— Under  a  eoatrael  te  gnv, 
aell,  and  delirer  oar  tain  qnantitiea  of  apeoified  kinds  of  beana,  a  fiiteta 
lo  deliver  the  entire  quantity  ia  not  excoaed  by  an  early  onezpeetid 
frost  deatroying  or  injaring  the  crop  to  aueh  aa  extent  that  the  grow 
ia  aoable  to  delirer  the  entire  qnantity  from  beana  grown  by  \am, 

OoNTRAon— NoHrnroRMAKCB— Excuaa  ioR.-*If  one  contracts  te  do  i 
thing  which  ia  poaaible  ia  itaelf,  or  when  it  is  conditioned  on  any  ereat 
which  happeaa,  the  promiaor  U  liable  for  a  breach  thereof  aotwithitui* 
ing  it  ia  beyond  hia  power  to  perform  it  An  exceptioa  to  this  loU  a- 
bts  whea  tiie  c<«traot  ia  made  on  the  aasamed  continued  aziateooi  d  i 
partionlar  person  or  thing,  and  anch  person  or  thing  eeaeea  to  eiiit 

OoirrRAors— NovpERiORMAHCB— Bxooai. — ^Performance  of  aa  agraesMBlti 
prodnce^  by  mannfactare  or  otherwise^  a  particular  things  tnA  fHh 
formance  being  poaaible  in  the  nature  of  things  Is  aot  ezcnsed  by  tb* 
destruction,  berore  completion  or  delivery  of  the  thin^  from  whatov* 
eauaci  except  the  act  of  the  other  party. 

Action  to  recover  the  valne  of  one  hundred  and  fifty-two 
bushels  of  beans  delivered  by  plaintiff  to  defendant  in  part 
performance  of  a  contract  between  them.  Plaintiff  Twxmni 
judgment  in  the  court  beloW|  and  defendant  appealed. 

H.  /.  and  E.  A*  Ham^  for  the  appellanti 

/.  C.  and  W.  H.  Michael^  for  the  respondent. 

^*  GiLFiLLAM,  0.  J.  The  defendant  having  alleged  if  i 
counterclaim  a  contract  in  June,  1890|  between  him  sod 
plaintiff,  whereby  the  latter  agreed  to  sell  and  deUver  to  thi 
former,  on  or  before  November  15th|  certain  quantities  of 
specified  kinds  of  beans,  and  that  he  failed  so  to  do  except 
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as  to  a  part  thereof,  the  plaintiff  In  hia  replj  aDeged  ia 
stance  that  the  contract  was  to  deliver  tbe  beans  fiom  tto 
crop  that  he  sboald  raise  that  year  from  his  market  gaidsa- 
ing  faroi  near  Bed  Wing.  Upon  the  trial  tbe  eontnet  was 
proved  by  letters  passing  between  the  parties.  From  these  it 
fairly  appears  that  the  beans  to  be  delivered  were  to  be  giova 
by  plaintiff,  though  it  cannot  be  gathered  from  them  that  he 
was  to  grow  the  beans  on  any  particular  laifd.  They  eoataia 
no  restriction  in  that  respect.  There  can  be  no  qnestion  that 
if  grown  by  him,  and  of  the  kinds  and  quality  specified,  de- 
fendant would  have  been  obliged  to  accept  tbe  bc^ns,  though 
not  grown  on  any  land  previously  cultivated  by  phuntifll 
The  contract,  therefore,  was  in  effect  to  raise  and  sell  and 
deliver  the  quantities,  kinds,  and  quality  of  beans  specified — 
a  contract  in  its  nature  possible  of  performance. 

As  an  excuse  for  not  delivering  the  entire  quantity  eoa- 
tracted  for,  the  plaintiff  relies  on  proof  of  the  fiict  that  aa 
early  unexx)ected  frost  destroyed  or  injured  his  crop  to  such 
an  extent  that  he  was  unable  to  deliver  tbe  entire  quantity.. 

What,  in  the  way  of  subsequently  arising  impossibility  for 

the  party  to  perform,  will  suffice  as  excuse  for  nonperformance- 

of  a  contract  is  well  settled  in  the  decisions;  the  only  appar* 

ent  difference  in  them  arising  from  the  application  of  the 

rules  to  particular  circumstances.    The  general  rule  is  as 

well  stated  as  anywhere  in  2  Chitty  on  Contracts,  1074,  thus: 

^' Where  the  contract  is  to  do  a  thing  which  is  possible  in  it- 

lelf,  or  where  it  is  conditioned  on  any  event  which  happens, 

the  promisor  will  be  liable  for  a  breach  thereof,  notwithstand* 

ing  it  was  beyond  his  power  to  perform  it;  for  it  was  his  own 

fault  to  run  the  risk  of  undertaking  to  perform  an  impossi« 

bility,  when  he  might  have  provided  against  it  by  his  con- 

tract    And  '^^  therefore,  in  such  cases,  the  performance  is 

not  excused  by  the  occurrence  of  an  inevitable  accident  or 

other  contingency,  although  it  was  not  foreseen  by  or  within 

the  control  of  the  party.** 

An  application  of  this  rule  is  furnished  by  Cowley  v.  David* 
ion,  18  Minn.  92.  What  is  sometimes  called  an  ^'exception 
to  the  rule"  is  where  the  contract  is  implied  to  be  made  on 
the  assumed  continued  existence  of  a  particular  person  or 
^ug,  and  the  person  or  thing  ceases  to  exist,  as,  where  it  is 
'or  personal  service,  and  the  person  dies,  or  it  is  for  repairs 
upon  a  particular  ship  or  building,  and  the  ship  or  building 
is  destroyed.    An  agreement  to  sell  and  deliver  at  a  future 


641  AHDKB0QH  9.  MaT. 

time  a  tpedfio  ebattel  eziatiiig  when  the  agreement  it  muk 
would  come  nnder  this  exoeptioii.  The  ezoeption  wai  ei* 
tended  farther  than  in  any  other  ease  we  ha?e  fiMmd  u 
Howell  ▼.  C<mfpland^  Lw  B.  9  Q.  B.  462.  That  waa  a  eontnct 
to  iell  and  deliver  a  oertain  quantity  from  a  crop  to  be  xuaed 
on  a  particnlar  piece  of  land,  and  the  entire  cdc^  vu  <b- 
atroyed  by  blighL  The  court  held  the  contract  to  be  to  d»* 
liver  part  of  a  apecific  thing,  to  wit,  of  the  crop  to  be  grown 
on  a  given  piece  of  land,  and  held  it  to  come  within  the  nilB 
that,  where  the  obligation  dependa  on  the  afisumed  exiBteoee 
of  a  apejifio  thing,  performance  ia  excused  by  the  destractioa 
of  the  thing  without  the  parties'  faulL  Without  intinQfltiii; 
whether  we  would  follow  that  decision  in  a  similar  case,  wb 
will  say  that  the  case  is  unlike  this,  in  that  in  this  case  Um 
plaintiff  was  not  limited  or  restricted  to  any  particular  lani 
It  was  not  an  undertaking  to  sell  and  deliver  part  of  a  spe- 
cific crop,  but  a  general  undertaking  to  raise,  sell,  and  ddiva 
the  specified  quantity  of  beans.  We  have  been  cited  to  iihI 
found  no  case  holding  that,  where  one  agrees  generally  to  pro- 
duce, by  manufacture  or  otherwise,  a  particular  thio^  pe^ 
formance  being  possible  in  the  nature  of  things,  he  may  be 
excused  from  performance  by  the  destruction,  before  comple* 
tion  or  delivery,  of  the  thing,  from  whatever  cause,  except 
the  act  of  the  other  party.  Applications  of  the  general  rak, 
where  the  thing  agreed  to  be  produced  was,  before  comple- 
tion, destroyed  without  the  party's  fault,  are  furnished  in 
Adami  ▼.  NiehoU,  19  Pick.  275,  279;  81  Am.  Deo.  137;  Sdud 
Diatrict  ▼.  Dauehy,  25  Conn.  630;  68  Am.  Dec.  371;  and 
SuperinUnderU  eU.  v.  Bmnett,  27  N.  J.  L.  513;  72  Am.  Bee 
873,  approved  and  followed  *^  in  Stees  v.  Leonard^  20  Mioo. 
494.  Where  such  causes  may  intervene  to  prevent  a  party 
performing,  he  should  guard  against  them  in  hia  oontrad 
Order  reversed.  ^^^ 

GoirTRAcrs.— Excuss  voa  NoNpiRroKMAVCs  of.— An  aoeideiil  %pM 
which  a  parfcy  might  have  ■tipnlated  in  hit  oontraoi,  but  omitted  to  do  «K 
doet  not  excnse  the  nonperformanoe  thenof:  Adamt  r,  NiekoU,  II  ^^ 
276;  31  Am.  Deo.  137,  and  eepeoially  note;  extended  note  to  Uarmoa9  ^* 
Bingham,  6S  Am.  Deo.  151;  note  to  Tomfkim  t.  DadU^,  82  Am.  Dea  SSS. 

Gonthacts.— ErFBor  of  DBTRUcnsN  ov  Thino  Aosxbd  to  bb  Pboducd 
b  disoQMed  in  the  following  cases:  Oalp<m  ▼.  Keichtn,  85  Tenn.  66;  Tmf 
kin»  T.  Ditdley,  25  N.  T.  272;  82  Am.  Deo.  849;  Supermiendad  «ft  t.  Ar 
meet,  27  N.  J.  L.  613;  72  Am.  Dea  87S,  and  note;  SclMi  DiHrkt  T.  Da^ 
S6  Goon.  680;  68  Am.  Dea  S7I»  and  note;  FUdew  ▼•  Bukg,  42  Uuk,W 
m  Afls.  &e|k  433^  and  note^ 
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[80  HlMKnOTA*  VD.] 

IfTATun  07  LmiTAnoKB— RmDiifOi  Our  or  Statb.— A  Oaagnmamn  wha 
leaTea  hii  home  in  the  ooonpaney  of  fenranto  duiRg  widoni  of  OongrMi 
and  then  lesidat  with  hia  famil j  in  ranted  premiiea  a*  the  national  eap* 
Italy  retamiog  to  and  oooapying  hia  permanent  home  during  oongrea- 
aional  recosseip  without  intending  to  change  hU  place  of  reaidenoe^  doea 
not  at  any  time  reside  oat  of  the  state  aa  aa  to  intermpt  the  mnning  of 
the  statute  of  limitations. 

Statdtb  or  LiMiTATiONi^RniDBiroB  Out  ow  STATi.^.Wh«n  one  baa  an 
established  reeidenee  within  tha  atate  he  ean  only  '*  depart  from  and 
reside  onteide  the  state"  by  ehanging  his  residence  and  taking  vp  aa 
actual  residence  elsewhere,  as  distinguished  from  a  temporary  sojourn, 
and  the  fact  that  he  departs  from  and  remains  out  of  the  state  for  soma 
eonaideiftble  time  withoot  ehanging  hia  permanant  plaoa  of  leaidanoa 
doea  not  intermpt  the  mnning  of  the  atatBta  of  limltatiooi^ 

O.  D.  and  T.  D.  (yBrieUy  for  the  appellant. 
Clapp  and  McCartney^  for  the  respondent. 

**^  Dickinson,  J.  This  is  an  action  to  recoTer  for  an  al- 
leged oonyersion  of  corporate  stock  belonging  to  the  plaintiff. 
The  plaintiff  discovered  the  fact  complained  of  in  May,  1884, 
but  the  action  was  not  commenced  until  August,  1890,  more 
than  six  years  thereafter.  Upon  the  facts  disclosed  at  the 
trial,  and  now  presented  by  a  bill  of  exceptions,  the  court  dis« 
missed  the  action  without  submitting  it  to  the  jury,  for  the 
reason  that  it  was  considered  that  the  action  was  barred  by 
the  statute  of  limitations.  The  evidence  upon  which  the  ap* 
plicability  of  the  statute  of  limitations  is  to  be  determined 
consisted  only  of  the  testimony  of  the  defendant,  by  which 
the  facts  were  shown  without  controversy.  They  may  be  thus 
stated: 

About  the  time  the  cause  of  action  accrued,  the  defendant 
was  elected  to  represent  the  state  of  Minnesota  as  one  of  its 
senators  in  the  Senate  of  the  United  States.  For  many  years 
he  had  resided  at  Stillwater,  in  this  state,  owning  the  house 
which  constituted  his  homestead.  Upon  his  election  to  the 
Senate  he  rented  a  house  in  Washington,  and  during  the 
greater  part  of  the  sessions  of  Congress  he  kept  house  with 
his  family  in  such  rented  premises,  but  returning  with  his 
family  and  resuming  the  occupancy  of  his  homestead  during 
the  intervals  between  the  sittings  of  Congress.  The  fomitare 
***  was  not  removed  from  his  house  in  Stillwater,  but  during 
Bach  absence  of  the  family  therefrom  servants  were  left  in 
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occupanoy  of  it  Snoh  abaenoM  of  the  defendant  and  liia 
family  from  tho  state  extended  over  about  one-half  of  eacli 
year.  Only  to  that  extenti  and  under  each  circumstances, 
does  there  appear  to  hare  been  any  interruption  of  his  resi- 
dence with  bis  family  in  their  former  home.  The  defendant 
always  voted  here,  and  had  no  intention  of  changing  his  resi- 
dence; and  it  was  only  because  his  duties  in  Congress  required 
him  to  be  in  Washington  while  Congress  was  in  session  that 
he  had  his  family  there,  living  in  the  manner  stated. 

The  statute,  the  applicability  of  which  is  in  question  (General 
Statutes  of  1878,  chapter  66,  section  16),  provides  that  if  afier 
the  cause  of  action  accrues,  the  debtor  *' departs  from  and  r^ 
sides  out  of  the  state,  the  time  of  his  absence  is  not  part  of 
the  time  limited  for  the  commencement  of  the  action."  The 
question  before  us  is  whether  the  defendant  could  be  deemed 
to  have  resided  out  of  this  state,  within  the  meaning  of  thia 
statute,  while  he  was  thus  living  with  his  family  in  Washing- 
ton. 

The  case  would  not  have  justified  the  conclusion  that  the 
defendant's  residence  was  in  Washington,  and  not  in  Minne- 
sota, within  the  meaning  of  the  statute,  and  hence  the  ruling 
of  the  court  was  right  Prior  to  his  going  to  Congress  the 
defendant's  residence,  in  every  sense  of  the  term,  was  in  thia 
state.  His  established,  permanent  home  and  abiding  place 
and  his  legal  domicile  were  here.  To  suspend  the  running  of 
the  statute  of  linutations  it  would  not  be  enough  that  the 
debtor,  thus  resident  here,  should  depart  from  and  remain  tor 
some  time  out  of  the  state.  ^  Departs  from  and  reddes  oot 
of  the  state*'  is  the  language  of  the  statute.  This  necessarilj 
imports,  in  the  case  of  one  having  an  established  residence 
here,  a  change  of  residence,  and  the  taking  up  of  an  actoal 
residence,  as  distinguished  from  a  temporary  sojourn  else* 
where:  VenabU  v.  Paulding^  19  Minn.  488,  and  cases  dtai 
The  defendant  cannot  fairly  be  said  to  have  ceased  to  reside 
in  Minnesota,  or  to  have  made  Washington  his  place  of  resL 
deuce,  under  the  circumstances  stated.  Had  he  boarded  with 
his  family  at  an  hotel  or  elsewhere  in  Washington  during  the 
sessions  of  Congress,  his  home  here  being  left  as  it  was,  and 
his  actual  occupancy  of  it  being  maintained  *^  during  the 
rest  of  the  time,  as  was  done,  there  could  have  been  but  little 
reason  for  a  claim  of  a  change  of  residence.  But  in  vieir  of 
the  uncontradicted  facts  as  to  the  reason  of  his  being  in  Wash* 
ington,  and  as  to  the  continued  maintenance  and  the  ocoo- 
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pancy  of  his  former  home  here,  the  fBMst  of  his  keeping  house 
with  his  family  in  rented  premises  in  Washington  during  the 
sittings  of  Congress  is  of  little  signifioanoe  as  respects  the 
question  involved.    His  residence  here,  in  the  ordinary  sense 
of  the  term,  was  not  relinquished,  and  a  new  residence  ac- 
quired in  Washington.   His  former  home  continued  to  be  'Uhe 
house  of  his  usual  abode,"  and  by  the  terms  of  our  statute 
(General  Statutes  of  1878,  chapter  66,  section  59),  under  the 
circumstances  shown  by  the  evidence,  a  summons  might  have 
been  served  by  leaving  a  copy  there,  and  an  action  be  thereby 
effectually  commenced  against  him.    He  resided  there  each 
year,  with  his  family,  except  when,  during  the  sessions  of 
Congress,  his  duties  as  a  representative  of  this  state  required 
him  to  be  in  Washington.    These  absences  were  not  perma- 
nent or  continuous,  but  rather  temporary,  and  reasonably  in- 
cident to  the  discharge  of  public  duties  to  this  state,  which 
unquestionably  continued  to  be  his  domicile.    While  the 
periods  of  absence  were  somewhat  extended,  they  were  no 
more  so  than  his  representative  duties  to  the  state  of  his  legal 
domicile  required,  and  he  habitually  returned  to  and  occupied 
his  home  here  when  such  duties  did  not  require  him  to  be  in 
Washington.    There  was  no  intention  to  discontinue  his  resi- 
dence here  or  to  acquire  one  elsewhere;  and  it  is  clear,  from 
the  unquestioned  facts,  that  he  cannot  be  deemed  to  have 
done  so. 
Order  aflSrmed.  ___^ 

hatnATion  ov  AonoNa— Abssmob  Tsom  STim  to  Svsmm  Bmmve 
o»  BnusuTMi  8m  the  extended  notes  to  the  foUowing  OMeei  Moon  v.  Arm* 
tinmfh  36  Am.  Deo.  72-77;  AanZey  t.  Bttmle^,  SI  Am.  St.  Rep.  809;  Lang* 
dfm  ▼.  Doud,  83  Am.  Deo.  644;  MeCann  ▼.  Bandali,  9  Am.  St.  Rep.  676;  and 
the  note  to  Cook  ▼•  Hobmo,  77  Am.  Deo.  650.  Domicile  remains,  notwith- 
■tending  eboenoee  from  the  etate  for  epeoial  pnrpoeee  and  definite  periodii  ao 
long  u  the  intention  to  retam  remains;  and  enoh  aboenoea  do  not  atop  the 
nuning  of  the  etatnte  of  limitationet  Budtnam  ▼.  Thompwi,  88  Me.  171; 
61  Am.  Deo.  237:  Sago  ▼.  Bawtqf,  16  Conn.  106;  41  Am.  Deo.  128^  and  noto; 
Oartkr.  Mwdi,  20  Ma  623;  64  Am.  Deo.  SOS»  and  note. 
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Cbonfbldt  ft  Abbol. 


Buamum— TooLB.— Two  Sswz]io*MACHXHn  Ksr  m>  PknoKAixTlta 
Br  A  Tailor  for  th«  pmrpoM  of  ourying  on  ha  tndo^  if  iNMnUy 
BooMMiy  Uier«lbr«  urt  exempt  fro«  ettaehiBeDft  or  esaestiaBwlHii 
And  inetmmeiiti  need  in  earrjing  on  »  trmde. 

Bamnmows— TooLa.— QmimAL  Bzxmfttoji  ov  Om  Shcto-Macbui 
from  attnohment  or  ezecation  hu  no  rtferenoe  to  the  occopatifaa  ol  thf 
owner,  and  in  ne  way  qoalifiea  or  reatricti  a  tpecifio  exemptioB  cf  te 
took  and  instnunenta  of  a  penon  need  in  eanTing  on  hie  Uida  i 
tailor  who  neooMarily  naea  two  eewing-maohinea  in  enriTtig  en  Ui 
trade  la  entitled  to  the  exemption  aa  to  both  of  tibea. 

Affbllati  PaAGTion—EyiDxiiGB  Nor  Pbxjudigial  Not  Gnoun  pobB» 
▼KRSAL.— The  adminiott  of  immaterial  OTidenoo^  iriien  not  piejadidal, 
ia  not  reTenible  error. 

KriDBvon— OvBOiKMi  to  Waiv  WAirsn.— >A  apeeillo  objeotion  ta  thi  ai- 
miasibility  of  eridenoe  not  preiented  to  the  trial  oonrt  ennnol  bs  pn> 
aented  on  appeal,  but  mnat  be  deemed  to  hare  been  waived. 

BnicpnoKa— KxEMPLART  Damaoxs  von  Wbonoful  SxnuRx.— ISzenphiy 
damages  may  be  reoovered  for  a  aeisare  of  exempt  property  nadwit- 
taofament  with  knowledge  ol  the  exemption,  and  m  onlpnMa  diutpKi 
of  the  debtor's  ri^ti. 

B.  Jf.  Cardf  for  the  appellants. 
B.  H.  Schriberf  for  the  respondent. 

***  Dickinson,  J.  The  defendant  Farrell,  a  oo&stable, 
under  a  writ  of  attachment  issued  in  an  action  prosecuted  bj 
the  defendant  Arrol  against  the  plaintiff,  seised  two  sewing- 
machines  owned  by  the  plaintiff.  This  is  an  action  to  recover 
damages  for  the  taking  of  the  property.  The  question  to  be 
considered  is  whether,  under  the  circumstances  shown  by  the 
evidence,  the  two  machines  may  be  deemed  to  have  been  ex* 
empt  from  attachment  or  execution  by  reason  of  their  being 
within  the  (General  Statutes  of  1878,  chapter  66,  section  810, 
subdivision  8,  which  exempts  "the  tools  and  instruments  of 
any  mechanic,  miner,  or  other  persoui  used  and  kept  for  the 
purpose  of  carrying  on  his  trade." 

The  plaintiff  is  a  tailor,  and  was  personally  engaged  in  that 
trade  in  a  small  shop  in  the  city  of  St.  Paul,  in  which  theee 
machines  were  **®  when  they  were  levied  upon.  One  was  an 
old  machine,  designed  especially  for  the  use  of  tailors;  the 
other  was  a  lighter  machine,  designed  for  general  use.  The 
evidence  showed  that  the  plaintiff  kept  and  used  both  machines 
in  carrying  on  his  trade,  and  it  was  submitted  to  the  jury  to 
determine  whether  it  was  reasonably  necessary  for  him  to  see 
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both.  The  eridenoe  jostified  the  conclosioa  of  the  jorj  ia 
Cavor  of  the  plaintiff  in  thie  partienlmr.  Sneh  being  the  eaa^ 
both  machines  were  exempt  under  the  statote  lecited  above^ 
and  the  plaintiff  was  entitled  to  reoover.  SnbdiTinoD  9  of 
the  same  section  specifies  ''one  sewing-machine"  as  exempC 
This  was  added  to  the  statnte  subsequent  to  the  enacting  of 
the  law  exempting  the  tools  and  instruments  of  mechanics, 
above  recited.  This  general  exemption  of  a  sewing-machine 
has  no  reference  to  the  occapation  of  the  owner,  and  in  no 
way  qualifies  or  restricts  the  specific  exemption  of  the  tools 
and  iostrumentfi  of  mechanics  and  others  used  in  the  carrjing 
on  of  their  trades. 

The  evidence  of  the  witness  Neroerovsky  as  to  his  brother's 
statement  to  him  on  the  occasion  of  the  taking  was  objection- 
able, but  we  conclude,  after  some  hesitation,  that  it  can  have 
done  no  harm.  It  otherwise  appeared  that  when  the  property 
was  taken,  on  the  second  day  of  April,  the  defendant  Arrol, 
in  whose  favor  the  attachment  was  issued,  was  claiming  rent 
from  the  plaintiff  for  the  entire  month  of  April,  but  that  the 
plaintiff,  who  had  occupied  the  premises  only  one  or  two  days 
of  that  month,  and  had  either  removed  or  was  aboat  to  do  so, 
claimed  that  he  should  only  be  required  to  pay  for  the  time 
of  actual  occupancy.  The  objectionable  testimony  went  to 
show  in  an  improper  way  the  £itct  which  had  already  been 
shown  without  objection,  and  was  not  controverted,  that  the 
property  was  being  taken  upon  a  claim  for  rent.  It  was  quite 
immaterial  in  this  action  whether  the  plaintiff  was  owing  rent 
for  the  foil  month  or  only  for  a  part  of  the  month.  That  was 
not  tried  or  determined.  The  real  issue  submitted  to  the  jury 
was  as  to  whether  the  property  taken  was  exempt.  In  view 
of  the  facts  which  were  before  the  jury  without  objection,  and 
of  the  clearly  defined  issue  plainly  presented  to  the  jury,  it 
eeems  impossible  that  the  verdict  of  the  jury,  either  as  to  the 
fact  of  exemption  **^  or  as  to  the  amount  of  the  damages, 
can  have  been  influenced  by  proof  that  a  byetander  had  made 
the  statement  to  the  witness  that  the  machines  were  being 
taken  "  for  one  day's  rent." 

The  plaintiff  claimed  and  recovered  exemplary  damages. 
Iq  the  trial  the  plaintiff  called  the  defendant  Arrol  to  testify 
to  his  financial  standing,  or  the  value  of  bis  property.  The 
objection  was  made  that  such  proof  was  'incompetent  and 
immaterial.'*  It  is  now  urged  that  such  evidence  was  not 
admissible  to  affect  Farrell,  who  was  a  joint  defendant  with 
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Ar rol .  It  18  too  late  now  to  present  that  objection.  The  punt 
was  not  suggested  to  the  trial  court  by  the  objection  there 
made.  If  it  were  not  for  the  joinder  of  Farrell,  the  evidence 
would  have  been  admissible:  McCarthy  ▼•  N%$kem^  22  Minn. 
90,  and  it  may  be  donbted  whether  the  joinder  of  several  de- 
fendants for  the  same  wrong  would  make  any  difference.  But^ 
if  so,  the  objection  to  the  evidence  should  be  such  as  to  direct 
attention  to  that  feature  of  the  case. 

The  court  should  be  sustained  in  the  conclusion  that  the 
witness  Forrestal  was  not  competent  to  prove^the.value  of  the 
machine  which  he  purchased. 

The  evidence  was  such  that  it  was  within  the  province  of 
the  jury  to  award  exemplary  damages,  and  the  amount  of  the 
same — ^about  one  hundred  and  thirty-eight  dollars  in  excess 
of  what  may  have  been  deemed  to  be  the  value  of  the 
machines — was  not  beyond  the  limits  of  reasonable  discre- 
tion. The  evidence  was  such  that  it  may  have  been  con- 
sidered  by  the  jury  that  the  plaintiff  asserted  his  right  of 
exemption  when  the  levy  was  made;  that  the  defendants 
knew  that  one  of  the  machines  at  least  was  exempt,  and  that 
the  levy  was  made  under  the  express  direction  of  the  defend- 
ant Arrol,  oppressively,  and  in  culpable  diregard  of  the  rights 
of  the  plaintiff.  As  respects  the  power  of  the  jury  to  award 
exemplary  damages,  the  case  is  governed  by  the  decision  of 
this  court  in  Lynd  v.  Picket^  7  Minn.  184;  82  Am.  Dec  79. 

Order  affirmed.  

EzxHPTiOKS.— Tools  or  Tbadb:  See  the  extended  notes  to  the  foUowbg 
oaaest  Bkhardi  ▼.  Hubbard,  47  Am.  Rep.  190;  Bakery.  WWU,  S6  Am.  Rep. 
ea^  And  Kitbum  T.  Demming,  21  Am.  Dec  645. 

BxiMFT  Pbop£2ty.— ExKMPLABT  Damaobb  vob  Lmtytsq  ORt  See  tbe 
extended  notes  to  Burton  ▼.  Knaipp,  81  Am.  Deo.  474^  And  Fan  Drtmr  ▼. 
/Qji^  76  Am.  Deo.  653.  In  ui  aotion  to  reoover  damegee  for  a  wrongfol 
attachment^  exemplary  damages  are  not  reooverable,  if  the  plaintiff  in 
attachment  belioTed  that  the  property  attached  was  snbjeet  to  the  payment 
of  his  debtk  and  there  was  no  malioe  or  oppression:  IRfts  V.  Somert  80  Tex. 
198;  96  Am.  St  Rep.  781,  and  notei  note  to  Rud  ▼.  BomkhOm,  78  Am.  Dea 
266. 

AfpkaX/— ADuxssioir  or  Nokprwdioial  Bvidoiob  Is  Not  Rstbbsibli 
Bbbob:  BUiUy.  Woodntf,  47  Kan.  161;  27  Am.  St  Rep.  286|  Bn^pbrtUUl 
Co.  ▼.  Lovell,  77  Iowa.  100;  14  Am.  St  Rep.  272;  i9Mb  ▼.  Ohkago  cte.  B^.  Ok, 
78  Wis.  147;  9  Am.  St  Rep.  769,  and  note;  Menk  ▼.  Honu  /na  Oo^,  76  Od. 
61;  9  Am.  St  Rep.  158;  ParkhurH  ▼.  BerdeO,  110  N.  Y.  886;  6  Am.  St 
Rep.  884;  Oshiosh  €kt$  tie.  Co.  y.  Otmunda,  €ic  Itu.  Co.,  71  Wis.  464;  6  Am. 
St  Rep.  283,  and  note;  Mathewi  ▼.  Phdpt,  61  Mich.  827|  1  Am.  St  Repi 
681i  8iaf  T.  Horn,  109  Ma  664;  82  Am.  St  Rep.  686. 
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Stath  V.  Browv. 

fAL  L4W— Bbporm  Soboolb.— a  •tatato  MtiMrUag  tad  «^ 
puwwlug  JnitioM  of  IIm  peM«  to  eonmiii  Inftnti  to  IIm  oho  oad  gMfft 
iuMhip  of  t^  boovd  ol  manoKOfo  of  a  roform  oohool  ia  oooooqaoBOO  ol 
inoonigiUj  TioicMU  ooadaoti  thoagh  for  a  tuno  ojroeoding  tho  oruniaal 
JiuiadiotUm  ol  aach  joatioMp  b  a  valid  ozerciBe  of  lagiolatiTO  powor. 

WLmwotak  ScHOOLa— OoRanronoMAL  Law.— A  ponoa  oommtttod  by  a  Joalloo 
of  tho  poaoo  to  tba  oare  and  onitod  j  of  a  board  of  managora  ol  a  rofom 
oohool  k  not  pnniabod  or  impriaonod  in  the  ofdinarj  moaning  of  tfaooo 
worda.  Heuoo  a  oonatitational  proTiaion  ngolating  and  limiting  tho 
JnriadictioQ  of  jostioM  of  tho  poaoo  in  oriminal  mattora  haa  no  applioa- 
tioD  in  the  premiNo. 

ItwroMi  SoBooLa-JinuBDionoir  or  Oommittimo  ICAounuTs— ComnTir- 
noHAL  Law. — ^Whon  committing  an  infant  to  tho  oaro  and  oostody  ol 
tho  board  ol  managers  of  a  roform  oohool,  a  jnatioo  of  tho  poaoo  la  not 
appointing  a  gnardian  for  him*  nor  dooa  ondi  magiatrato  or  tho  boaid  ol 
manager!  aatnme  any  control  over  hia  ootata  Henoo  tho  committing 
magiotrata  doea  not  Tidate  a  oonatitntional  proridon  conferring  Joria- 
diotioQ  hi  matton  of  gnardianship  aolely  npon  probate  coorta 
&X10BM  80H00L8— JunxsDionov  to  Comhit  TO--OoH0nTono«AL  Law.— 
An  infant  committed  by  a  Jnstioo  of  the  poaoo  to  a  reform  school  It  not 
pnnithed  or  imprisoned  in  the  ordinary  meaning  of  those  wofds^  honoo 
ho  is  not  depriTed  of  his  constitntional  right  to  a  Jury  trial. 
BnoBM  80HOOL8— PRocm>nro  to  Oommit  to— pABTm.— In  a  procoodtng 
to  commit  a  minor  to  a  reform  school  his  natnral  or  UgtX  gnardiaa 
shonld  bo  made  a  party. 

Sawyer^  Abbott^  and  Sawyer^  for  the  appellant 

IfoMa  En  Clappf  attamey^eneral^  and  H.  W.  OhSUkf  for  fha 
respondent. 

**^  C0LLIR8,  J.  Appeal  from  an  order  diemissing  a  habea$ 
corpus  proceeding  wherein  the  writ  was  directed  to  the  super- 
intendent of  the  state  reform  school,  commandiqg  that  he  pro* 
dnoe  one  Oscar  B.  Olsoni  a  minor  son  of  the  relator,  said  to 
be  unlawfoUy  restrained  at  said  schooL  Young  Olson  and 
one  Connolly  were  brought  before  the  municipal  court  of  the 
city  of  Waseca  on  the  charge  of  incorrigibly  vicious  conduct, 
and  were  committed  to  the  guardianship  of  the  board  of  man- 
agers of  the  reform  school  at  the  same  time  and  on  the  same 
testimony.  The  proceedings  had  in  the  municipal  oourt,  and 
as  they  were  certified  to  the  district  judge,  in  so  fiur  as  we 
were  then  advised,  fully  appear  in  a  statement  found  in  Stai$ 
▼•  Brown^  47  Minn.  472. 

But  the  technical  points  upon  which  the  latter  ease  was 
decided  and  the  relator  released  from  the  reform  school  do 
not  now  arise;  for  the  record  in  this  case,  as  we  view  it,  af> 
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firmntively  shows  that  all  tho  evidence  introduced  before  the 
monicipal  court  was  reduced  to  writing,  and  transmitted  to 
the  judge  of  the  district  court,  who  approved  the  cominitmeDt 
The  additional  evidence  upon  thia  hearing  in  the  distriet 
ooort  waa  oompetent,  and  in  no  way  tended  to  inipea4sh  the 
record  of  the  municipal  coarL  There  la  nothing  in  the  point 
that  the  municipal  judge  did  not  reduce  to  writing  the.quea- 
tions  propounded  to  the  witness,  but  simply  took  the  testi- 
mony in  a  narrative  form.  Neither  is  there  anything  in  the 
point  that  he  transmitted  a  typewritten  copy  of  the  evideoos 
to  the  district  judge,  instead  of  the  original. 

In  proceedings  to  commit  infants  to  the  care  and  guardian* 
ahip  of  the  board  of  managers  of  the  reform  school,  the  ligbt 
of  the  municipal  court  in  question  ia  derived  throogh  the 
statute  under  which  it  waa  organised,  conferring  upon  it  the 
authority,  powers,  and  rights  of  a  justice  of  the  peace,  nnder 
the  general  laws  of  the  state.  It  follows  that,  if  a  jostioe  bas 
no  power  to  commit  to  the  reform  school,  the  municipal  court 
for  the  city  of  Waseca  has  not,  and  the  claim  ***  ia  made  by 
the  relator  that  the  statute  by  which  this  power  is  given  to 
justices  is  unconstitutional  and  void.  We  are  therefim 
obliged  to  consider  the  relator's  contention  that  the  legisla- 
tion of  this  state,  whereby  justices  are  authorised  and  em- 
powered to  commit  infanta  to  the  care  and  guardianship  of 
tlie  board  of  managers  of  the  reform  school  in  consequence  of 
incorrigibly  vicious  conduct,  and  for  a  time  exceeding  threo 
njonths,  is  not  a  valid  exercise  of  legislative  power,  under  the 
constitution  of  this  state.  Two  propositions  are  laid  down 
in  support  of  this  contention:  1.  That  the  authority  is  con- 
ferred upon  a  justice  of  the  peace  to  punish  a  criminal  by  im* 
prisonment  for  a  period  exceeding  three  months,  contrary  to 
the  constitution,  article  6,  section  8;  and  2.  That  jurisdiction 
in  the  matter  of  "  persons  under  guardianship''  has  been  con- 
ferred on  such  justices,  contrary  to  the  provisions  of  section 
7  of  the  same  article,  by  which  jurisdiction  over  such  persoof 
is  granted  unto  another  constitutional  tribunal,  the  probate 
court 

The  questions  raised  by  the  first  of  these  propositions  have 
often  been  discussed  by  the  judicial  tribunals  of  this  countzy. 
Legislation  which,  brushing  aside  and  disregarding  the  views, 
wishes,  or  supposed  rights  of  natural  guardians,  has  had  bt 
its  object  the  future  welfare  of  the  minor  children  of  incapable 
and  unworthy  parents,  or  the  care,  custody,  and  proper  traui' 
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ing  of  incorrigible  and  viciooi  yonth  hj  Ihm  state,  liaa  ooca- 
Bionally  been  denoanced  with  great  Tigor  by  the  courta^    A 
notable  example  of  this  species  of  denundation  may  be  found 
in  the  opinioQ  in  People  ▼.  2Vnisr/.65  DL  281,  8  Am.  Bep. 
645,  written  by  Mr.  Justice  Thornton.    But  I^islation  of  tliis 
character   baa  been  adopted  in  nearly  all  of  the  northern 
states,  and  its  validity  has  often  been  upheld.    We  do  not- 
propose  to  add  to  the  very  many  pages  which,  in  the  reports 
and  text-books,  have  been  devoted  to  the  support  of  the 
position,  now  taken  almost  universally  by  the  courts,  that  a 
person  committed  to  the  care  and  custody  of  a  board  in 
charge  of  an  institution  of  the  character  of  the  Minnesota 
state  reform  school  is  not  '^punished,''  nor  is  lie  ** impris- 
oned,*' in  the  ordinary  meaning  of  those  words.    Hence,  the 
constitutional  provision  which  regulates  and  limits  the  juris- 
diction of  justices  of  the  peace  in  criminal  matters  has  no 
application.    We  can  do  no  better  than  *^  to  call  attention 
to  some  of  the  leading  authorities  on  this  subject,  and  to  quote 
from  the  case  first  cited  the  clear  language  used  therein  by 
the  late  Chief  Justice  Ryan:  Milwaukee  /ndustriol  School  v. 
Supervisore,  40  Wis.  328;  22  Am.  Rep.  702;  Famham  v.  Pierce^ 
Ul  Mass.  203;  65  Am.  Rep.  452;  Preseott  ▼.  SiaU,  19  Ohio  St. 
184;  2  Am.  Rep.  388;  Cincinnati  House  of  Refuge  v.  Ryan,  37 
Ohio  St  197;  Roth  v.  House  of  Refuge,  31  Md.  329;  Ex  parU 
CrotfM,4  Whart  9;  In  re  Fcrrier,  103  HI.  367;  42  Am.  Rep. 
10;  McLean  Co.  v.  Humphreys,  104  IlL  378;  Tiedeman's  Lim- 
itation of  Police  Power)  c.  33.    In  the  Wisconsin  case,  com- 
mencing on  page  337,  Judge  Ryau  thus  expressed  his  views: 
"And,  in  the  first  place,  we  cannot  understand  that  the  deten- 
tion of  the  child  at  one  of  these  schools  should  be  considered 
as  imprisonment,  any  more  than  its  detention  in  the  poor- 
house — any  more  than  the  detention  of  any  child  at  any 
boarding-school,  standing,  for  the  time,  in  loco  parentis  to  the 
chilcL    Parental  authority  implies  restraint,  not  imprison- 
meni     And  every  school  must  necessarily  exercise  some 
measure  of  parental  power  of  restraint  over  children   com- 
mitted  to   it     And   when  the  state,   as  parens  patrix,  is 
compelled,  by  the  misfortune  of  a  child,  to  assume  for  it  pa- 
rental duty,  and  to  charge  itself  with  its  nurture,  it  is  com- 
pelled also  to  assume  parental  authority  over   it.      This 
authority  must  becessarily  be  delegated  to  those  to  whom  the 
Btate  delegates  the  nurture  and  education  of  the  child.    The 
etate  does  not,  indeed  we  might  say  could  not,  intrude  this 
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a08umption  of  authority  betwMn  parent  and  child  atandiog 
in  no  need  of  itb  It  asAumes  it  Cfolj  upon  the  destitutioa  and 
necessity  of  the  child,  arising  from  want  or  default  of  parenti. 
And,  in  exercising  a  wholesome  parental  restraint  over  the 
child,  it  can  be  properly  said  to  imprison  the  child  no  moie 
than  the  tenderest  parent  exercising  like  power  of  restraint 
over  children.  This  seems  too  plain  to  need  authority;  but 
the  cases  cited  for  the  respondent,  and  other  cases,  amply 
sustain  our  view." 

We  pass  to  an  examination  of  the  claim  that,  under  the 
constitution,  a  justice  has  no  power  to  place  a  person  under 
tlie  guardianship  of  this  board  of  managers,  because  juris- 
diction has  been  conferred  solely  upon  the  probate  courts  in 
all  matters  of  guardianship. 

'^*  When  committing  an  infant  to  the  care  and  custody  of 
the  board  of  managers  of  the  reform  school  the  magistrate  is 
not  appointing  a  guardian  for  him,  nor  does  such  officer  or 
the  board  of  managers  assume  any  control  over  his  estate,  if 
he  has  one.  A  proceeding  of  this  nature  would  not  stand  in 
the  way  of,  nor  would  it  be  prevented  by,  the  appointment  of 
a  statutory  or  testamentary  guardian — the  only  guardian 
coming  within  the  purview  of  the  constitution.  It  is  no  more 
a  violation  of  the  fundamental  law  for  the  magistrate  to  com- 
mit a  child  to  the  guardianship  of  the  managers  of  an  insti- 
tution of  this  kind  than  it  would  be  for  a  competent  court  to 
appoint  a  guardian  ad  litem  for  him.  The  language  of  the 
constitution  does  not  apply  where  the  state  acts  as  the  com- 
mon guardian  of  the  community,  exercising  its  power  when- 
ever the  welfare  of  an  infant  demands  it,  or  where  the  state 
acts  in  the  legitimate  exercise  of  its  police  power.  Therefore 
the  lawmakers  were  not  prohibited  from  conferring  jurisdic- 
tion in  such  cases  upon  any  of  the  judicial  officers  of  the 
state. 

The  mode  and  method  of  procedure,  as  fixed  by  statute 
and  followed  in  this  case,  are  also  attacked  by  relator's  coun- 
sel. The  proceeding  is  wholly  statutory,  and  the  party  pro- 
ceeded against  is  not  punished  or  imprisoned.  What  has 
been  said  heretofore  in  regard  to  the  nature  of  the  proceed- 
ings, as  well  as  the  views  expressed  in  City  of  Mankato  v. 
Arnold,  86  Minn.  62,  State  ▼.  Harris,  60  Minn.  128,  disposes 
of  the  claim  that  Olsoa  was  deprived  of  hia  oonstitational 
right  to  a  jury  trial. 

It  is  not  necessary  for  us  to  pass  upon  a  further  claim  made 
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e  relator  that  in  all  such  cases  the  parent  or  guardian 

-     xt  friend  must  be  made  a  party,  and  that  because  such 

at  or  guardian  or  next  friend  stands  charged  in  the  com- 

it  (General  Statutes  of  1878,  chapter  86,  section  44,  sub- 

iion  2)  with  moral  depravity,  or  of  being  incapable  or  of 

illingness  to  care  for  and  discipline  the  infant,  the  justice 

no  right  to  proceed  until  he  had  obtained  jurisdiction 

r  the  parent  or  the  guardian  or  the  next  friend,  as  the 

e  may  be. 

khere  may  be  a  stronger  reason  than  the  one  suggested 

y  the  natural  or  legal  guardian  of  the  infant  should  be 

ide  a  party  to  the  proceeding  in  question,  but  the  statute 

es  not  seem  to  contemplate  it,  and  it  is  possible  that  it  is 

't  necessary:  Milwaukee  Induatrial  '^^  School  ▼•  8upervi$or$^ 

)  Wis.  828;  22  Am.  Rep.  702;  Fitzgerald  ▼.  Commonwealth,  6 

lien,  509.     But  from  the  record  in  this  case  it  affirmatively 

ppears  that  the  relator  herein,  the  only  living  parent  of  the 

oy,  did  appear  in  his  behalf  in  the  municipal  court,  and  did 

ake  part  in  the  proceedings  which  resulted  in  his  commit- 

nent.    She  has  no  cause  for  complaint  on  that  score. 

This  disposes  of  such  of  the  assignments  of  error  as  are  of 
importance,  and  our  conclusion  is  that  Olson  is  not  improp- 
erly  held  at  the  reform  sehooL 
Order  affirmed.  

CoirsTiTUTiONALrrT  or  Statotis  OoNOSBimre  Ivduvtbial  SeHOOLS.^Ia 
the  fonowing  eiMi^  ■tatntas  proYidiag  that  ohQdreD  voder  a  Mrtain  ag«, 
who  have  been  abandoned  by  their  parenti,  and  are  growing  up  under  cir* 
cumatanoee  ezpoeing  them  to  lead  idle  or  diaeolnte  liree^  ahonld  be  oominitted 
to  reform  or  indoBtrial  aohooU  were  held  not  nnconstitiitional  as  aathoricing 
impruonment  without  dae  proooH  of  law:  Famkam  ▼•  Pierce,  lit  Mass.  203; 
55  Am.  Rep.  452,  and  extended  note  thorooghly  disonaaing  the  inbjeot: 
MUwavkee  Indutlrial  School  r.  8upennior$,  40  Wia.  32S;  82  Am.  Rep.  702; 
PrfteoU  T.  Suae,  19  Ohio  St.  184;  S  Am.  Rep.  888;  PeiUion  ^  Ferrier,  103 
III  367;  42  Am.  Rep.  lOl  The  oontrary  doctrine  b  maintained  in  People  ▼. 
Turner.  66  m.  880;  S  Am.  Rep.  846.  See  alao  Dopk,  Petitkmer,  16  R.  L 
537;  27  Am.  St  Sepw  76^  and  aoK  sad  PertfoMl  t.  Btrngott  86  Me.  ISO;  80 
Am.  Rep.  881. 


656  Stati  v.  Locesbbt.  [Minn. 

StATB   V.   LOOKEBBT. 
(M  HzmmorA*  tSL] 

fixDucnoM^-BuRDsir  or  Pkoof  ab  to  CHAsnrr— Cosbo(kxbatiov  or  Ptt» 
BCUTBiz. — In  A  proaecvtion  for  lediiotion  under  promiw  of  miniagt  tiit 
burden  of  proof  ii  npon  th«  prosecntion  to  prove  the  preriooe  ohasfee 
character  of  the  proseentriz,  and  her  tetiimonj  moit  be  oovroborated 
by  other  evidence,  but  only  inch  corroboratiTe  CTtdeaoe  k  required  aiy 
in  the  nature  of  the  eaee,  ii  obtainable,  and  when  produced,  thou^  cb, 
cumstantial  and  slight  in  iti  character,  a  case  Is  made*  lor  tho  Jury  le 
determine. 

SxDucnoH— EviDiNci  or  GxinsAii  Biputatioh  vob  CRAmrr.^Iii  % 
prosecution  for  seduction  under  promise  of  marriage,  eridonoo  of  the 
general  reputation  of  the  prosecutrix  for  chastity  is  ■dmisslMo  in,  oor- 
roboration  of  her  own  testimony. 

/•  O.  JfcCZiATtf,  for  the  appellant. 

Moses  B.  Clapp^  (Utomey'generalf  and  S.  /•  2Vebofi|  ootm^ 
attorney f  for  the  regpondent. 

^^  Vanderbubgh,  J.  Indictment  for  aedncUon  under 
promise  of  marriage.  The  principal  question  in  this  cave 
arises  upon  the  introduction  of  eyidence  in  corroboration  of 
the  complaining  witness  to  prove  her  previous  chaste  char- 
acter. In  several  of  the  states,  under  similar  statutes,  the 
courts  hold  that,  the  natural  presumption  being  in  favor  of 
the  chastity  of  the  female,  this  supplies  the  place  of  evidence 
in  the  first  instance,  and  no  proof  is  required  of  her  previous 
**^  chaste  character  until  it  is  assailed.  The  courts  of  other 
states,  including  our  own,  adopt  the  opposite  rule;  and  this 
seems  supported  by  the  better  reason.  The  presumption  in 
favor  of  her  chastity  is  overcome  by  the  presumption  of  the 
innocence  of  the  defendant,  and  the  burden  rests  upon  the 
state  to  prove  the  averment  in  the  indictment:  West  v.  Staie^ 
1  Wis.  209;  ComnumweaUh  v.  Whittaker^  181  Mass.  224;  StaU 
V.  Zabrishie,  48  N.  J.  L.  869;  People  ▼.  Roderigas,  49  Cal.  9* 
State  V.  Timmens,  4  Minn.  825;  State  v.  Wenz^  41  Minn.  197 
1  Bishop's  Criminal  Procedure,  sec.  1106;  Bishop's  Statutory 
Crimes,  2d  od.,  sec.  648.  The  state  is  then  obliged  to  produce 
some  evidence  in  support  of  the  previous  chaste  character 
the  prosecuting  witness.  But  only  such  corroborative  ev 
dence  is  required  as  in  the  nature  of  the  case  is  obtainable- 
such  proof  as  the  fact  is  susceptible  of:  People  v.  Keame 
110  N.  Y.  193;  Armstrong  v.  People,  70  N.  Y.  44;  and  where 
there  is  dome  evidence  given  by  corroborating  witnesses  which 
supports  the  prosecutrix  the  case  is  for  the  jury. 
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It  must  be  bo  rabmittedy  though  it  bo  oireumstanliftl  and 

pparently  slight  in  its  character:  CrandaU  ▼.  Peopley  2  Laos. 

11.     In  the  case  last  cited  the  fact  that  the  prosecutrix  went 

1  good  society  was  held  proper  evidence  that  she  was  of  pre- 

ions  chaste  character.    In  StaU  ▼.  Timmetu^  4  Minn.  833p 

irosecutrix  was  shown  to  have  been  a  constant  inmate  in  her 

ather's  hoase,  and  was  during  the  time  sought  in  marriage 

>7  another  man.    And  In  StaU  ▼•  BrinlhatUf  34  Minn.  287, 

he  girl  went  into  such  society  as  the  neighborhood  aflforded, 

tf  the  social  rank  of  the  family,  and  neighbors  had  never 

leen  anything  improper  in  her  conduct. 

A  similar  line  of  inquiry  was  pursued  in  this  case,  and  a 
stronger  case,  based  on  such  evidence,  was  made  for  the  jury 
than  in  the  cases  cited.    The  evidence  of  the  witness  Hatha* 
way,  for  whom  the  prosecutrix  worked  for  a  year  previous  to 
her  seduction,  shows  that  he  knew  her  reputation  for  chastity 
in  the  community,  and  that  he  had  never  heard  anything 
aflTecting  the  reputation  or  character  of  the  girl  except  the 
matter  on  trial,  and  had  never  seen  anything  improper  in  her 
conduct.    Other  evidence  of  a  similar  character  was  received. 
In  addition  to  this,  the  same  and  other  witnesses  were  per- 
mitted and  ***  did  testify  that  her  general  reputation  for 
chastity  in  the  community  where  she  resided  was  good.    The 
admission  of  this  evidence  of  her  general  reputation  is  spe* 
cially  assigned  as  error. 

I  have  a  good  deal  of  doubt  whether  the  evidence  was  com- 
petent, for  the  reason  that  the  fact  to  be  proved  is  not  the 
repute  of  the  person  for  chastity,  but  actual  personal  virtue; 
hence  it  is  said  that  the  question  being  whether  she  is  chaste 
in  fact  and  from  principle,  and  not  whether  she  is  reputed  to 
be  so,  evidence  of  reputation  for  chastity  is  not  competent: 
StaU  V.  Prtser,  49  Iowa,  531;  31  Am.  Rep.  156;  Kaufman  ▼. 
People,  11  Hun,  87. 

In  the  leading  case  of  Renyon  ▼.  PeapU^  26  N.  Y.  203,  84 
Am.  Dea  177,  evidence  of  the  general  bad  reputation  of  the 
prosecutrix  was  held  properly  rejected  on  the  ground  above 
stated;  and  in  Kauffman  v.  People^  11  Hun,  87,  a  case  where 
the  prosecution  was  held  bound  to  prove  the  previous  chaste 
character  of  the  prosecuting  witness,  the  court  decided  that 
the  rule  must  be  the  same,  as  it  affects  both  sides  of  the  ques- 
tion. 

The  genefal  rale  is  that  the  state  cannot  offer  evidence  to 
prove  the  reputation  of  witnesses  produced  by  it,  for  the  pur* 
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pose  of  eonoborfttlng  or  strengthening  their  testimony,  nnless 
the  defense  shall  have  first  attacked  their  character:  PeopU 
▼.  HuUe^  8  Hill,  809.  I  think  it  has  not  been  the  usual  prac- 
tice to  resort  to  such  evidence  in  prosecutions  of  this  kind  in 
this  state,  and  this  is  the  first  case  which  has  come  before  us 
in  which  it  has  been  attempted. 

But  my  brethren  are  of  the  opinion  that  the  OTidence  was 
proper,  and  the  following  considerations  may  be  urged  in  sup* 
port  of  the  rulings  of  the  trial  court  As  was  said  by  that 
court  in  its  charge  to  the  jury,  nnchastity  in  a  female  is  much 
more  likely  to  attract  attention  and  be  talked  about  in  a 
community  than  chastity;  and  if  the  jury  believe  from  the 
evidence  in  the  case  that  the  conduct  and  deportment  of  the 
complaining  witness  in  the  village  where  she  lived  was  cor* 
rect  and  proper,  and  that  up  to  the  date  of  the  alleged  seduo* 
tion  by  the  defendant  she  was  not  talked  about  with  regard 
to  chastity  or  unchastity,  that  is  a  circumstance  which  they 
were  entitled  to  consider  in  corroboration  of  the  witnes& 
That  is  to  say,  the  evidence  in  such  cases  must  necessarily 
be  chiefly  negative  in  its  character,  and  hard  to  distinguish 
from  that  which  is  allowed  to  *^*  prove  general  reputation: 
State  ▼.  Leey  22  Minn.  409;  21  Am.  Rep.  769,  In  State  v. 
HiU^  91  Mo.  427,  it  is  suggested  that  the  difierence  in  the 
language  of  statutes — "  female  of  good  repute"  and  of  '*  pre- 
vious chaste  character" — was  not  such  as  to  call  for  any  vari- 
ation of  the  rules  of  evidence;  and  in  West  ▼.  State^  1  Wis. 
217,  the  court  say  that  the  very  fiact  that  her  chastity  has 
never  been  questioned  would  perhaps  establish  it. 

Where  a  witness  is  acquainted  with  the  prosecutrix  in  the 
community  where  she  resides,  and  has  never  heard  any* 
thing  to  her  prejudice,  the  fiact  ought  to  be  evidence  in  her 
favor,  though  it  would  be  negative  testimony  of  her  general 
reputation  in  the  community;  and  that  would  naturally  be 
the  character  of  the  testimony  in  such  cases.  The  shifting 
of  the  natural  order  or  burden  of  proof,  by  reason  of  the  na- 
ture of  the  offense  as  defined  in  the  statute,  substantially 
places  her  in  the  same  position  as  if  her  charact^  had  already 
been  assailed,  in  which  case  it  is  well  settled  she  may  intro* 
duce  evidence  of  general  reputation. 

In  StaU  V.  Priter,  49  Iowa,  638,  81  Am.  Bep.  15B,  it  is  said 
a  pure  character  may  not  be  shown  by  reputation,  but  evi« 
dence  of  particular  lewd  conduct  may  be  rebutted  by  proof 
of  good  reputation.    This  is  the  rule  theoretically  stated,  but 
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ignores  the  effect  of  the  itatnte  in  lemoTing  the  pfeeomptioii 
ctf  innocence;  and  it  is  diflSeolt  to  see  any  practical  difference 
between  evidence  of  the  indefinite  or  negatiTe  character  (mw 
dinarily  given  and  evidence  of  reputation^  as,  for  instanofl^ 
that  the  prosecntriz  was  received  in  good  society,  or  bad  good 
social  standing.  From  the  nature  of  the  case  general  reputa- 
tion must  be  regarded  as  having  some  relation  to  actual  char> 
acter,  and  goes  directly  to  the  question  of  the  probability  of  her 
being  chaste.  As  the  law  assumes  all  characters  to  be  good« 
they  must  be  first  assailed  before  they  can  be  proved  to  be  good* 
But  in  a  case  of  this  kind  the  character  of  the  prosecutrix  is 
already  impeached  by  the  &ct  of  seduction*  It  is  true,  under 
the  general  rule  as  established^  if  the  defendant  attempts  to 
assail  her  character  in  the  first  instance  he  is  put  upon  the 
proof  of  spedfio  facts  tending  to  show  unchaste  character,  but 
these  facts  are  susceptible  of  proof  by  affirmative  evidence; 
and  the  distinction,  if  not  exactly  logical,  is  nevertheless 
grounded  upon  **^  practical  reasons.  The  courts  therefore, 
holds  that  the  evidence  was  properly  receivi^d. 

There  was  no  error  in  rejecting  evidence  of  subsequent 
offers  of  marriage  by  defendant.  It  was  clearly  immaterial, 
and  did  not  tend  to  support  any  defense:  Cook  v.  Psopb,  2 
Thomp.  A  C.  404. 

The  other  assignments  we  do  not  deem  necessary  to  be  con- 
sidered. 

Order  affirmed*  ^___^ 

SxDucnov— BvsDnr  or  Pboof  as  vo  OHAirrrr.— In  proMontloiit  for  m- 
dnetioiiv  the  itate  has  the  burden  of  proring  the  good  repute  of  the  proeeon* 
triz:  StaUr.  EdkUr^  106  Mo.  S85;  87  Am.  8t.  Rap.  872;  and  note;  Zabriikk 
▼.  StaU^  43  N.  J.  Bq.  640;  SS  Am.  Rep.  610;  Oiimr  t.  Camnumweakh,  101 
Pa.  St  215;  47  Am.  Rep.  704|  Poltr.  8UUe,40Ark.  482;  48  Am.  Rep.  17| 
note  to  People  t.  DeFore^  8  Am.  St.  Rep.  S78|  and  extended  note  to  State  t. 
Corrofi,  87  Am.  Deo.  406. 

SsDucnoir— EyiDSNoa  of  GsiraRAL  Rkputation  ior  CHASTrrr. — ^In  a 
proeecntion  for  sednction  evidenoe  of  general  repatation  u  not  admittible 
upon  the  imne  of  efaaraeter,  bat  only  to  impeaoh  or  oorroborate  testimony 
regarding  partienlar  aeto  ol  nnohaetityt  State  ▼•  Prktr^  40  Iow%  681;  81 
Am.  Rep.  166;  Keaffim  t.  Pwpte^  26  K.  Y.  208;  84  Am.  Deo.  177,  and  note. 
See  farther  on  this  sabject,  the  notee  to  StaU  f.  Reeves^  10  Am.  81  Rep.  S66| 
PeopU  T.  Defbn,  8  Am.  St.  Rep.  871,  and  State  ▼•  CarroiH  87  Am.  Deo.  407* 
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Mao»  v.  Hbbmak. 

pi  XmnnTA,  4M.] 

09    TlLBaBAK.— Wh«n  OM 

wilh  aaolhw  by  tdagn^  hm  nakea  tfa«  telegraph  oompamy  ha 
for  Ik*  twawitMJaa  aiid  d«Ur«ry  of  hia  oomm«Bioo*ion,  and  ifci 
tnaomitlod  aoonft  ftotaaUy  ddiYorod  io  primary  ovidoDoo  of  tbo  tna^ 
Mlio^  If  wwh  ■i—f ■  iolQot  ogdwtooyod,  ill  oontanto  aioy  bo  prowi 
by  poioL 

AcnoM  by  plaintifft  a  phTsidan  and  surgeon,  to  reoorer  the 
Taloe  of  professional  services  rendered  two  laboroB  injured  in 
a  sawniiU  owned  by  defendant  Herman  and  other&  On  the 
trial  plaintiff  offered  to  prove  by  parol  the  contents  of  a  loet 
telegram  sent  him  by  direction  of  the  defendants  employing 
him  in  the  matter  in  dispute.  This  evidence  was  rejected 
under  an  objection  to  its  competency.  The  defendants  re- 
covered judgment^  and  the  plaintiff  appealed* 

SlUwntih  Bmhan^  for  the  appellant 

JZ.  IL  Brigg$t  for  the  respondents. 

*^*  GiLFiLLAR,  C.  J.  There  was  evidence  tending  to  show 
that  the  telegram,  the  contents  of  which  plaintiff  offered  to 
prove  by  parol,  was  sent  by  direction  of  Herman,  one  of  the 
defendants,  and  it  had  been  lost  or  destroyed.  When  one 
commences  a  correspondence  with  another  by  telegraph  he 
makes  the  telegraph  company  his  agent  for  the  transmissioo 
and  delivery  of  his  communication,  and  the  transcribed  mes- 
sage actually  delivered  is  primary  evidence:  WiUan  v.  Aftsc 
fuapolU  etc.  R.  R.  Co.^  81  Minn.  481. 

Bvery  other  evidence  of  its  contents  is  secondary,  and,  ss 
to  its  admissibility,  stands  on  the  same  footing.  One  kind  of 
secondary  evidence — as,  for  instance,  a  written  copy — ^may  be 
more  satiefactory  than  another,  but  it  is  no  more  admissible 
than  any  other  secondary  evidence. 

The  court  below  therefore  erred  in  excluding  the  parol  evi- 
dence of  the  contents  of  the  telegram  on  the  grounds  stated  in 
the  objection,  which  went  only  to  its  competency. 

If  we  could  see  that  this  error  did  not  prejudice  the  plaintiil^ 
if  we  could  see  that  the  telegram,  if  proved,  would  not  tend  to 
establish  anything  material  to  the  case,  a  reversal  becanee  of 
the  error  might  be  avoided.  But  confining  the  objection  to 
the  question  of  competency  must  be  taken  as  a  ooncesBiOQ 
that,  if  competent,  the  evidence  is  admissible  as  against  any 
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other  objecUon,  including  any  that  might  go  to  its  materiality. 
It  is  a  conceesion  that,  if  competent,  the  evidence  ifl  materiaL 
Jadgment  reversedi  and  new  trial  ordered* 


AM  BnsnioB.— A  telegimm  MiFered  bj  the  tniMmHtfaig 
eompaay,  !•  admiMibln  eridanoe  wbera  the  original  and  tii«  Mm  from  whioh 
it  was  sent  are  beyond  the  Jorisdiotion  of  the  oonrt:  WhUdm  ▼•  Mtrekami^ 
«<d  NiA  Bamk,  64  Ala.  1|  88  Am.  Bep.  L  Telegraphio  meteagee  aie  eWdeDoe 
against  a  party  of  bia  deokfationa,  and  alao  to  abow  eonunnnicationa  with 
the  petsoB  addreaaedy  it  proTod  to  be  in  Ida  handwriting  and  to  bare  been 
feoeivsd  mt  tho  telegraph  office^  and  aeni  orer  tlie  wires  properly  directed  to 
a  person  who  waa  then  living  at  the  plaee  of  their  destinations  OimisMn- 
wealik  T.  J^TkM,  7  Allen,  648;  88  Am.  Dea  71&  See  alao  Rm  t.  /adbo% 
UPa.8t.486;  8  Am.  Ri^  808^  and  the  extended  note  to  Aotfa  t.  Dosfa^ 
8k&spL848L 


Smith  v.  HuBa 

initananorAt  808.] 

FlUMMB — Obasgamrfiv  Ssstios— OornnronoHAL  Law.— A  atainte  pro- 
Tiding  for  asnriee  ol  prooeaa  by  publication  in  actiona  to  forecloae  liena 
on  teal  aetata  againat  both  reaidenta  and  nonreaideata^  without  making 
any  disttnotion  between  them,  if  Toid  as  to  reaidenta  ia  alao  Toid  as  to 
Bonresldeiitai 

FsooiBB — SxKTiOB  ov  OwNU  AM  SiBTicB  ov  LisirHOLDnL-^Tbers  ia  no 
nnity  of  intereet  between  the  legal  owner  of  real  aetata  and  one  claim* 
Ing  a  lien  on  it  through  him,  either  by  mortgage,  meohanic'a  lien,  or 
otherwiee^  anoh  aa  makea  either  the  repreaentative  of  the  other  in  an 
aetion,  eo  that  aenriee  of  anmmona  on  one  ia  aqniralent  to  aerriee  on  the 
other. 

Ptecns — SsaTioi  as  GoiaanroniBirr  oy  Aonoir.^Aa  to  eaoh  defendant 
in  any  aetion  it  ia  commenced  and  pending  againat  him  only  from  the 
time  of  aerrioe  of  aummona  on  him,  er  of  hia  appearance  without  aerr* 
ie«^  and,  when  eaoh  may  object  that  the  action  waa  not  commenced 
within  the  time  limited  by  atatutcb  ita  commencement  as  againat  hia 
abjection  ia  to  be  determined  eolely  by  the  time  of  aarTioe  on  him,  and 
not  \fy  the  time  of  aerrica  on  aome  other  defendant. 
Hocm  OnsTion  is  Ooiimbkobmbst  ov  Aonoir  to  Fobiolo8b  MtoHAHic^s 
Lmr. — ^One  entitled  to  defend  againat  a  mechanic's  lien  may  abow  that 
it  ia  not  a  lien  againat  hia  intereet  becauae  the  lien  baa  expired  or  the 
remedy  upon  it  hae  been  loot  by  lapee  of  time  before  the  action  was 
eommenced  aa  to  liim. 
ftwaaa  Skeviob  as  Ck>ii]CBiranainr  oy  Aonov  to  Pavsayi  Lmr.^Is 
an  notion  to  enforce  a  mechanic*a  lien  aervice  of  aummona  on  the  owner, 
af  the  premiaea  within  two  yeara,  aa  preacribed  by  atatnte,  will  not  pre- 
■irTS  the  lien  aa  against  other  defendant  lienholderai  not  aarTcd  with 
aammona  until  after  the  expiration  of  the  two  yeara. 

Vdomi  ar^  HoU^  for  the  appellants. 
OharU$  J.  BarUe$ony  for  the  reepondente. 
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^^*  GiuntiLAVi  0.  J«  Action  to  Curecloflo  a  mechanic's  lien. 
According  to  ^e  findings  of  fact  and  the  settled  oaeei  defend- 
ant Knight  was,  March  80, 1889,  the  owner  of  the  premises 
consisting  of  two  lots  (eleven  and  twelve).  Defendant  Hurd 
was  the  contractor  to  constmct  the  buildings,  and  plaintiffs 
sold  to  him  the  materials,  the  last  item  of  which  was  fur- 
nished July  17, 1889.  June  3, 1889,  Knight  executed  a  mort- 
gage on  one  of  the  lots  to  defendant  Doten,  and  on  the  other 
to  defendant  LovelL  January  17,  1890,  plaintiffs  filed  the 
lien  statement  June  2,  1890,  each  of  the  mortgages  was 
foreclosed,  the  mortgagee  in  each  instance  being  the  pur- 
chaser, and  there  was  no  redemption.  June  17, 1890,  the 
complaint  in  the  action  and  a  notice  of  lU  pendem  were  filed, 
and  July  28«  1890,  the  summons  was  served  on  defendants 
Knight  and  Hurd.  No  attempt  was  made  to  serve  on  the  de- 
fendants Doten  and  Lovell,  except  that,  without  any  affidavit 
of  nonresidence  or  return  on  the  summons  by  the  sheriff  that 
said  defendants  were  not  found,  the  plaintiffs,  under  the  sup- 
position that  the  case  came  within  the  Qeneral  Statutes  of  1878, 
chapter  81,  section  28,  caused  the  summons  to  be  published 
£or  six  successive  weeks;  the  first  publication  being  July  19, 
1890,  and  the  last  August  25, 1890.  Those  defendants  were 
nonresidents,  and  have  not  been  within  this  state  since  the 
filing  of  the  complaint,  and  no  attempt  to  serve  on  them  under 
the  General  SUtutes  of  1878,  chapter  66,  was  made  till  July 
80, 1891. 

But  there  was  an  attempt  at  service  by  publication  under 
the  General  Statutes  of  1878,  chapter  81,  section  28. 

We  think  that  section  was  wholly  void  under  the  decision 
in  Bardwell  v.  CMins,  44  Minn.  97;  20  Am.  St  Rep.  647.  It 
is  true  that  decision  was  on  the  ground  that  it  is  incompetent 
for  the  legislature  to  provide  that  mode  of  service  on  resident 
defendants,  and  the  defendant  in  that  case  was  a  resident. 
But  the  section  makes  no  distinction  between  residents  and 
nonresidents.  In  terms,  it  applies  equally  to  both.  There  is 
no  reason  to  suppose  the  legislature  would  have  enacted  the 
section  for  the  cases  of  nonresidents  alone.  On  the  ^^  con- 
trary, there  is  every  reason  to  suppose  it  would  not  have  done 
BO  bad  it  known  the  section  could  not  take  effect  as  to  resi« 
dents,  for  there  was  already  ample  provision  in  chapter  66  for 
substituted  service  in  such  cases  on  nonresidents,  and  no  need 
of  further  provision,  so  far  as  they  were  concerned. 

There  is  no  unity  of  interest  between  the  legal  owner  of  real 
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•state  tnd  one  claiming  a  Hen  on'it  through  himi  either  by 
mortg&gei  mechanio's  lien,  or  otherwise,  such  as  makes  either 
the  representative  of  the  other  in  an  actiony  so  that  service  on 
one  is  equivalent  to  service  on  the  other. 

As  to  each  defendant  in  an  action,  the  action  is  commenced 

and  is  pending  only  from  the  time  of  service  of  the  summons 

on  him  or  of  his  appearance  without  service;  and  where  each 

may  object  that  the  action  was  not  oommenced  within  the 

time  limited  by  statutei  its  commencement  as  to  his  objection 

is  to  be  determined  by  the  time  of  service  on  him,  and  not  by 

tbe  time  of  service  on  some  other  defendant.    This  is  a  rule 

applioable  to  every  action,  and  applies  as  well  to  actions  to 

enforce  mechanics'  liens  as  to  any  others*    And  anyone  who 

may  defend  against  such  a  lien,  who  may  show  that  for  any 

reason  it  is  not  a  lien  as  against  his  interest,  may  object  that 

the  lien  had  expired  or  the  remedy  upon  it  been  lost  by  lapse 

of  time,  before  the  action  was  commenced  against  him.    This 

also  is  a  rule  applicable  to  every  action.    It  amounts  to  just 

this:  that  when  an  action  is  commenced  as  to  any  defendant, 

there  must  be  an  existing  cause  of  action  against  him  and 

the  right  to  a  remedy  upon  it. 

The  Qeneral  Statutes  of  1878,  chapter  90,  section  7,  was  not 
an  ordinary  statute  of  limitations  limiting  the  time  for  com- 
mencing an  action,  but  it  put  a  limit  to  the  life  and  duration 
of  the  lien,  and  it  contains  no  exception  to  its  operation,  either 
because  of  nonresidence  or  for  any  other  reason* 
Order  affirmed.  

BrATon  Vom  nr  PABT-^OoRBRTunoHALrrr  ov.— If  %  ttatnie  eontains 
froTiiioiis,  some  ol  whieh  mn  Toid  and  othen  are  iiot»  the  general  mie  re« 
foiraa  tba  oonrl  to  rattam  the  ralid  and  reject  the  invalid  if  they  oan  ba 
■aparatadi  LawtM  t.  SUele,  119  N.  7. 226;  16  Am.  St.  Rep.  813,  and  notei 
Btaie  T.  Blend,  121  Ind.  514;  16  Am.  St.  Rep.  411,  and  note;  People  r.  Sqtdre^ 
107  N.  T.  693;  1  Am.  St  Rep.  893;  Baet  Kingeton  r.  Towle,  48  N.  H.  67;  97 
Am.  Dee.  676,  and  note;  Brown  t.  BeaUy,  84  MiM.  227;  69  Am.  Dec.  389; 
JUgenUHe.  t.  WUHami,  9  OilL  ft  J.  866;  81  Am.  Deo.  72.  See  also  the 
BOlio  to  Siait  ▼•  Deai,  12  Am.  St.  Rep.  818,  219,  and  WelUngton  H  al^ 
FttUhnen,  26  Am.  Deo.  646. 

AonoHa^WHur  CoioaxGaDt  Boa  Moniai/m  ▼•  SteUe,  87  S.  a  900$  84 
Am.  81  Rep.  786^  and  aoto  with  the  caaaa  oolleotedt  alao  the  extended  note 
HHom  ▼.  Lnthtr,  16  Am.  Doo.  846-M7. 
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Spbib  v.  Gitt  of  Bbooklyb; 

VmuniK— Ttta  DnoiAiaB  or  Fncwosss  At  th*  JvnelioB  of  two  mitov 
■trMti  of  9k  Urgo  oi^,  oomplotoly  built  apon,  aad  whero  may  nindrcn- 
tuo  Is  likely  to  rofiilt  in  injury  to  penons  or  property  when  tiie  dtspUy 
is  of  oonstderablo  msgnitade^  and  the  ozplosiTes  bosTfly  obaiged,  ud 
tho  disoharge  it  managed  by  priTate  penons,  not  nnder  any  offidal  re- 
sponsibility, Is  an  anreasoaaUle  and  anlawfnl  ass  of  tlio  streetiy  ind 
oonstitates  a  pnblio  nniaanoe. 

A  MnraoiPAL  Cobpobatioh  Mat  OomiiT  am  Aotoihiblb  Wxoiro  and  Le- 
oome  liable  tw  a  tort. 

A  MtnrioiPAL  Oobpobatiov  Dmomro  on  AvTHOKnnro  tbm  DncHAsei 
09  FntBWOBKB  in  tho  pnblio  strsets  nnder  snoh  oirenmstanoM  u  to 
srsate  a  pnblio  nniaanoo  Is  liable  to  any  person  who^  without  any  fult 
OB  his  part,  is  injnred  thereby. 

A  MuHioirAL  OonpoBATiov  lom  a  Mictakb  nr  thb  Kikiwbbb  or  In 
PowBBS^  OB  lOB  Aonvo  nr  Sxons  of  its  powers  npon  any  ssbjeet 
within  its  jarisdiotion.  is  aaswerable  to  a  third  person  injnred  thsrebj. 

A  MmiiOEPAL  Ck>BPOBATioir  Is  Ahbwbbablb  torn  Ikjubibb  io  Fwonxn 
Fbok  a  Displat  Of  Fibbworks  in  the  pnblio  streets  of  a  densely  popa- 
lated  part  of  the  oity,  if  snoh  display  was  sanotioned  by  permit  fnm 
the  mayoTt  purporting  to  be  antborised  by  one  of  its  ordinanooi^  thoagii 
tho  ordinance  may  hare  transoended  the  powers  of  the  oommon  oooodl, 
or  msy  not  hsTo  sanctioaed  tho  permit  granted.  If  it  had  been  geasnUy 
nnderstood  and  aoted  npon  as  if  authorising  snoh  ponnit 

AcnoK  to  reoovor  damagos  for  injaries  inflioted  npon  plain* 
tiff 'b  property  by  tho  explosion  of  a  rooket,  whiob  explosion 
was  part  of  an  exhibition  of  fireworks  at  the  intersection  of 
Hontagne  and  Clinton  streets  in  the  city  of  Brooklyn.  A 
permit  for  such  fireworks  was  issoed  by  the  mayor  of  the  city. 
A  mnnioipal  ordinance  upon  the  subject  forbade  the  discharge 
of  any  cannon  or  gun,  or  the  explosion  of  any  fireworksi  un- 
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less  aathorisad  by  a  permit  from  the  mayor  to  exhibit  the 
same  for  public  araaeement.  This  ordinance  had  been 
nraally  nnderatood  as  authorising  the  granting  of  permits 
Ibr  the  exhibition  of  fireworks.    Judgment  for  plaintifll 

Almei  F.  Jenki^  for  the  appellant 
WiUiam  O.  D€  WiU,  for  the  respondent 

^*  Andrews,  C.  J.  The  finding  of  the  trial  judge  that  the 
use  of  the  street  for  the  discharge  of  fireworks  constituted  a 
publio  nuisanoe  is  amply  justified  in  view  of  the  circum- 
Btances.  ^^  It  has  been  decided  in  some  cases  that  the  dis- 
charge of  fireworks  in  the  streets  of  a  city  or  village  is  a 
nuisance  per  as,  and  subjects  persons  engaged  in  the  trans* 
action  to  responsibility  for  any  injury  to  person  or  property 
resulting  therefrom:  Jenne  ▼•  SuiUm^  43  N.  J.  L.  267;  89  Am. 
Rep.  678;  CimkKn  t.  ThompiMf  29  Barb.  218.  It  may  be 
doubted  whether  the  doctrine  in  its  full  breadth  can  be  main* 
tained.  The  practice  of  making  the  display  of  fireworks  a 
part  of  the  entertainment  furnished  by  municipalities  on 
occasions  of  the  celebration  of  holidays,  or  the  commemora- 
tion of  important  public  events,  is  almost  universal  in  cities 
and  villages,  and  we  are  not  prepared  to  say  that  this  may 
not  be  done«  and  that  streets  and  public  places  may  not  be 
used  for  this  purpose,  under  the  supervision  of  municipal  au« 
thorities^  doe  care  being  used  both  as  to  the  place  selected, 
and  in  the  management  of  the  display,  without  subjecting 
the  municipality  to  the  charge  of  sanctioning  a  nuisance  and 
the  responsibility  of  wrongdoers. 

But  the  circumstances  in  the  present  case  do  not  take  the 
transaction  in  question  out  of  the  category  of  nuisances,  or 
relieve  the  parties  who  conducted  or  promoted  the  affair  from 
liability  for  the  injury  occasioned.  The  discharge  of  fire- 
works in  a  city  under  any  circumstances  is  attended  with 
danger.  In  the  present  case  the  danger  was  greatly  en- 
hanced by  the  location.  It  was  at  the  junction  of  two  narrow 
streets  of  a  large  city,  completely  built  upon,  and  where  any 
misadventure  in  managing  the  discharge  would  be  likely  to 
result  in  injury  to  persons  or  property.  The  display  was  of 
considerable  magnitude  and  the  explosives,  especially  the 
rockets,  were  heavily  charged,  and,  when  exploded,  were  eai^ 
ried  with  immense  velocity.  It  was  managed  by  private  per* 
Bons  under  no  official  responsibility,  and  no  municipal  or 
public  interest  was  concerned*    Under  the  circumstances,  in 
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▼lew  6t  the  plaoe,  ihe  danger  inrolved  and  the  occasicm,  the 
transaction  was  an  unreasonable,  unwarranted,  and  nn  lawful 
use  of  the  streets,  exposing  persons  and  property  to  injuzj, 
and  was  properly  found  to  constitute  a  public  nuisance. 

The  judgment^  below  adjudges  that  the  city  of  Brooklyn  is 
^*  liable  for  the  injury  sustained  by  the  plaintiff,  and  this  is 
the  only  question  in  the  case.  That  a  municipal  corporation 
may  commit  an  actionable  wrong  and  become  liable  for  a 
tort  is  now  beyond  dispute.  If  the  city  directed  or  authorised 
the  discharge  of  the  fireworks  which  resulted  in  the  injury 
complained  of  it  is,  we  think,  liable.  The  inquiry  is  whether 
the  city  of  Brooklyn  did  anything  which  as  to  ttiis  plaintiff 
placed  it  in  the  attitude  of  a  principal  in  carrying  on  the  dis- 
play. The  mayor  of  the  city,  its  chief  executive  officer,  ex- 
pressly authorized  it,  assuming  to  act  under  an  ordinance  of 
the  common  council.  In  so  doing  and  in  construing  the  ordi- 
nance as  authorising  him  to  grant  a  permit  to  private  persons 
to  use  the  public  streets  for  the  discharge  of  fireworks,  he  was 
following  the  practice  which  had  long  prevailed,  and  so  far 
as  appears  no  question  had  been  raised  that  such  permits 
were  not  within  the  ordinance.  The  permit  when  given  and 
communicated  to  the  police  was  understood  as  preventing 
any  police  interference  with  the  act  permitted,  and  it  had 
that  effect  in  the  case  in  question.  The  city  had  power  to 
prohibit  or  regulate  the  use  of  fireworks  within  the  city  and 
to  enact  ordinances  upon  the  subject  The  ordinances  passed 
were  not  vltra  vire$  in  the  sense  that  it  was  not  within  the 
power  or  authority  of  the  corporation  to  act  in  reference  to 
the  subject  under  any  circumstances:  See  Dillon  on  Muni- 
cipal Corporations,  sec.  968  et  seq.  It  is  the  settled  doctrine 
of  the  courts  that  a  municipality  is  not  bound  merely  by  the 
assent  of  its  executive  officers  to  wrongful  acts  of  third  per- 
sons, nor  could  the  mayor  bind  the  city  by  a  permit,  for  the 
granting  of  which  he  had  no  color  of  authority  from  the  com- 
mon council,  and  which  was  not  within  the  general  scope  of 
his  authority:  Thayer  v.  City  of  Bo8ton^  19  Pick.  611;  81  Am. 
Deo.  167.  If  the  permit  was  in  fact  authorised  by  the  ordi- 
nance the  city  would,  as  we  conceive,  be  liable,  although  the 
particular  act  authorised  was  wrongfuL  For  a  mistake  in 
the  exercise  of  its  powers,  or  by  acting  in  excess  of  its  powers 
upon  a  subject  within  its  jurisdiction,  whereby  third  per- 
sons sustain  an  injury,  there  seems  to  be  no  reason  in  justice 
which  should  deny  the  injured  party  reparation*    The  com- 
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mon  ^  ooanoll  is  the  governing  body*    It  represents  the  cor- 
por&tion,  and  its  acts  are  the  acta  of  the  corporation  when 
they  relate  to  subjects  over  which  the  corporation  has  juris- 
diction.   It  is  true  that  the  power  to  pass  ordinances  and  to 
regulate  the  use  of  fireworks  did  not  embrace  a  power  to  au- 
tborise  or  legalize  nuisances.    But  if  the  ordinance  trans- 
eended  the  power  of  the  common  council  in  this  respect,  the 
misconstruction  of  the  common  council  of  the  extent  of  its 
powers  in  dealing  with  the  subjecti  which  was  concededly 
within  its  power  of  regulation,  does  not,  we  think,  within  any 
juBt  view  of  municipal  exemption  from  the  consequences  of 
unauthorized  and  wrongful  acts  of  the  governing  body,  ex- 
empt the  city  from  liability:  See  Cohen  v.  Mayor  etc.,  113 
N.  Y.  632;  10  Am.  St.  Rep.  606.    But  it  is  claimed  that  the 
ordinance  did  not  by  its  true  construction  authorize  the  mayor 
to  grant  permits  to  use  the  streets  for  the  discharge  of  fire- 
works.   The  contention  is  that  there  is  an  implied  limitation 
that  the  permit  should  extend  only  to  proper  and  suitable 
places  other  than  the  public  streets.    But  there  is  no  such 
limitation  in  terms  in  the  ordinances,  and  the  streets  are  not 
excepted  from  the  power  granted,  and  the  case  shows  that  the 
ordinance  has  been  acted  upon  for  many  years,  and  has  never 
been  construed  as  now  claimed.     We  are  not  prepared  to  say 
that  the  legal  construction  of  the  ordinance  is  not  that  which 
is  now  claimed  by^the  counsel  for  the  city,  or  that  there  is 
not  to  be  read  into  it  the  limitation  claimed.    But  the  or- 
dinance is  at  least  indefinite  and  ambiguous.    It  might  well 
be  construed  by  laymen  as  it  has  been  construed  by  the  exe- 
cutive  officers  of  the  city.    The  ordinance  was  in  fact  the  rea- 
son for  the  granting  of  the  permit  in  this  case.     We  think 
that  as  to  the  plaintifi^,  who  has  suffered  the  injury,  the  city 
is  bound  by  the  construction  of  the  ordinance  placed  upon 
it  by  the  mayor,  and  upon  which  for  years  the  mayor  had 
acted. 

We  think  the  judgment  is  sustainablOi  and  it  should|  there- 
Cure,  be  affirmed.  • 

All  concur. 
Judgment  affirmecU 

IfuinciFAL  OtysroRATTOH— LiABiuTT  lOB  ToBn.*FQr  a  fen  dltens- 
skm  ol  thii  •iibj«et  tee  the  monogimphio  note  to  Ooddard  ▼.  ItihcUfUani§  efc, 
10  Am.  St  Rep.  405-411.  Mnnieipel  oorporatioiie  are  lUble  lor  injariee 
sraeed  by  their  tortioiu  oondaot:  Slmort  t.  Drainage  ComimMona%  135  lU. 
fOOf  26  Am.  St.  Bep.  863,  endnote;  extended  notee  to  Orr  r.  BcuJt  qf  UmUed 
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AoiH^  IS  Am.  Dm,  1B7»  aad  WUBttm  ▼.  FlniOm^  Itm,  On,  97  Mia.  789;  S4 
MtnfioiPAL  OoBFOBATioHS— LiABiLnrr  urn  Acn  or  LicBiianL— A   city 


bAFing  ta  ordimuioo  prohibtting  tb«  «m  of  powder,  Imt  aUowiog  Um  Bft«y<« 
to  graafe  pormiiMoo  to  um  it  on  owtaia  oooationi^  is  not  liaUo  for  injaiy 
oftoaod  bj  a  licomai^  in  tho  abtooco  of  proof  that  tho  aathoriied  act  was  i»- 
trinaioaUy  dangoroast  Wkedtr  w.  PlgnumtK  He  lad.  158;  9  Am.  St  Rap^ 
8S7.    /;«ieofo  V.  AM«(Mi,  148  ICaM.  678;  IS  Am.  8k  Rop.  eoi,  and  Botfl^  is  H 
illoatratiott  of  tho  forogoing  mlo.    As  to  the  liability  of  mimieipal  ooipor»- 
tiooB  for  aafehoriiiag  third  ponoos  to  maintain  a  nqittnoo,  aeo  tho  oztsnilod 
aoU  to  Fori  Warik  ▼.  Orm^ord^  16  Am.  8t.  Rep.  84S.    A  oily  permittziis 
"  ooasttng"  on  its  pnblie  stroeto  will  bo  held  liable  to  one  injured  therobj 
for  maintaining  a  nnisances  Note  to  Rabmmm  t.  OrtuufUle^  61  Am.  Rep.  80Ol 
Bnt  if  tho  oitj  designates  a  partioaUr  street  for  oossting,  it  will  not  be  lln^ 
ble  for  injury  to  pssseisby  oaosod  thereby:  Burfard  t.  Oramd  BapidMg  63 
Mioh.  98;  61  Am.  Rep.  106.    8ee  also  the  note  to  8dMi  r.  MOwambBe,  S6 
Am.  Rep.  781.    Tho  question  as  to  tho  liability  of  a  mnaicipal  oorporatioa 
for  anthoriaing  a  nuisanoo  is  further  disomsed  in  tho  extended  note  to  Or* 
lamlo  T.  Fragift  84  Am.  St.  Rep.  S7. 

FmiwoRSS— DiaoHABOB  OP,  Whkthkb  a  NonAHd.— Tho  disi^srge  of 
ihreworks  at  suitable  plaoes  is  not  unlawful,  when  not  prohibited  by  statnto 
or  ordtnaaoo^  hut  tho  oiroamstanoes  may  bo  such  as  to  mako  it  eulpehle  neg* 
ligenoos  Zhwettw.  Ouikri$,  99  Ma 868;  17  Am.  St.  Re^i  698.  8oo  also/i 
T.  ^Htto%  4SK.  J.  U  867|  89  Am.  Rsp.  678L 
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tm  Haw  Tons,  a.] 

Btatutb— OovRBUonoir  akd  GoMsnTunoMALTrr  or.~A  SrATon  warn 
Pnoraonoii  op  OwjiaBS  or  Bottlib  used  in  the  eale  of  soda  waters 
aad  like  boTorages,  making  it  unlawful  for  anyone  to  fill  any  bottle 
marked  by  a  trademark,  or  to  defaoe  or  obliterate  sueh  mark,  or  to  sell 
or  otherwise  dispose  of  suoh  bottles,  unlees  purchased  from  tho  peraoa 
whose  nuurk  li  on  the  bottle,  or  sanctioned  by  his  written  consent  does 
not  prohibit  one  who  has  purchased  the  beverage  in  such  bottles  from 
reselling  it  while  in  the  same  bottles  in  which  he  bought  it,  nor  does  the 
statute  nnoeoessarily  destroy  or  uolawfally  deoreaee  tho  trade  in  empty 
bottles;  therefore  it  is  not  unconstitutional.  One  purohasing  or  ooming 
into  tho  possession  of  a  bottle  with  suoh  a  mark  upon  it  Is  charged  with 
the  duty  of  asoertaining,  at  his  peril,  whether  the  person  whose  name 
or  mark  is  upon  it  has  parted  with  his  ownership  in  it  or  given  written 
permimion  to  any  one  to  refill  it. 

OoMfTrnmoHAL  Law.— Thi  LnanTATmi  Poasnan  thb  Wholb  t«»aMr.A, 
TITB  PowBB  of  the  people^  ezoopt  ao  far  aa  suoh  power  may  bo  liautsd 
by  tho  oonstitotion. 

O^HsriTUTiOMAL  Law->Btxdbhob.— A  statute  providing  that  any  junk* 
dealor  or  dealer  in  seoond-hand  artidei^  having  possession  of  certain 
kinds  of  bottlee  having  on  them  the  mark  or  name  of  a  person,  without 
his  written  consent,  shall  bo  presumed  to  bo  in  the  unlawful  use,  pur^ 
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or  traiBo  in  raolk  bottiaa^  is  not  nnoonstitntionnL  Snoh  premmp- 
tion  may  be  nude  applicable  te  erimioal  pioeeoniiona.  Notwithstanding 
the  presnniption»  the  jury  should  refuse  to  oonTiot  nnlees  statisfied  from 
the  whole  eridenoe,  beyond  a  reasonable  doabt»  of  the  guilt  of  the  ao- 


XriDMnoK— 9rATvn  Mat  Maxb  ybb  Itsmamm  or  Cbrtaih  Faoxb  Puica 
Facu  BrxDniOB  ov  trb  Oommissioii  or  a  CBiiin»  though  the  ezplana* 
tion  of  the  facts  from  which  the  preramption  arl«es  is  not  peculiarly 
ifithin  the  knowledge  of  the  person  accused. 

BaIiB — What  Ib. — ^If  a  peraon  engaged  in  the  manufacture  and  sale  of  sodn 
vaters  delivers  them  in  bottles  to  a  enstomer,  and  takes  a  deposit  from 
hfan,  with  the  understanding  that  he  may  return  the  bottles  and  take 
baek  his  deposit^  or  keep  the  bottlee  and  regard  it  as  payment^  as  he 
may  elect»  such  transaction  eonstitutee  a  sale  of  the  bottles  at  the  eleo- 
tion  of  the  customer,  and  a  prosecution  against  a  dealer  in  second-hand 
bottlee  lor  hsTing  such  bottles  unlawfully  in  his  posssssion  without  the 
oonsent  of  snch  manufacturer  cannot  be  sustained. 

PBO8EOUTI0N8  fof  violation  of  the  Bottling  Act  of  1887  as 
amended  in  1888.    The  defendants  were  dealers  in  second- 
hand  bottles,  of  which  they  had  several  hundred  thousand  in 
their  possession  when  their  premises  were  visited  by  the 
police,  and  a  small  number  of  registered  bottles  were  found 
therein*    The  defendants'  purchases  were  made  in  many 
different  parts  of  the  country  and  were  shipped  to  them  by 
rail  and  in  vessels,  and  the  character  of  the  bottles  could  not 
be  ascertained  by  them  until  they  were  unpacked  and  sorted. 
The  statute  upon  which  the  prosecutions  were  based,  so  far 
as  material,  was  as  follows:  ^  Section  1.    Any  and  all  per- 
sons and  corporations  engaged  in  manufacturing,  bottling,  or 
selling  soda  waters,  mineral  or  aerated  waters,  porter,  ale,  beer, 
cider,  ginger  ale,  milk,  cream,  small  beer,  lager  beer,  weiss  beer, 
white  beer,  or  other  beverages,  or  medicines,  medical  prepa« 
rations,  perfumery,  compounds  or  mixtures,  in  bottles,  siphons, 
tins,  or  kegs,  with  his,  her,  its,  or  their  name  or  names  or 
other  marks  or  devices  branded,  stamped  or  engraved,  etched, 
blown,  impressed,  or  otherwise  produced  upon  such  bottles, 
•iphons,  tins,  or  kegs,  or  the  boxes  used  by  him,  her,  it,  or 
them,  may  file  in  the  office  of  the  clerk  of  the  county  in 
which  his,  her,  its,  or  their,  principal  place  of  business  is 
•itaated,  and  also  in  the  office  of  the  secretary  of  state,  a  de- 
scription of  the  name  or  names,  marks  or  devices  so  used  by 
him,  her,  it,  or  them,  respectively,  and  cause  snch  description 
to  be  printed  once  in  each  week  for  three  weeks  successively, 
in  a  newspaper  published  in  the  county  in  which  said  notice 
may  have  been  filed  as  aforesaid,  except  that  in  the  city  and 
county  of  New  York  and  the  city  of  Brooklyn,  in  the  county 
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of  Kings,  Boeh  publication  shall  be  made  hr  tbree  weeks  sue* 
oessively  in  two  daily  newspapers  published  in  the  cities  of 
New  York  and  Brooklyn,  respectively.    ''Sfia  2.  It  is  herebj' 
declared  to  be  nnlawfal  for  any  person  or  persons,  corporation 
or  corporations,  to  fill  with  soda  waters,  mineral  or  aerated 
waters,  porter,  ale,  cider,  ginger  ale,  milk,  cream,  beer,  small 
beer,  lager  beer,  weiss  beer,  white  beer,  or  other  beveragea,  or 
with  medicine,  medical  preparations,  perfumery,  compounds 
or  mixtures,  any  bottle,  box,  siphon,  tin,  or  keg,  so  marked  or 
distinguished  as  aforesaid,  with  or  by  any  name,  mark  or 
device,  of  which  a  description  shall  have  been  filed  and  pub* 
lished,  as  provided  in  section  one  of  this  act,  or  to  deface^ 
erase  or  obliterate,  cover  up  or  otherwise  remove,  or  conceal, 
any  such  name,  mark,  or  device  thereon,  or  to  sell,  buy,  give, 
take,  or  otherwise  dispose  of  or  trafiic  in  the  same  without 
the  written  consent  of,  or  unless  the  same  shall  have  been 
purchased  from,  the  person  or   persons,  corporation  or  cor- 
porations whose  mark  or  device  shall  be  or  shall  have  been  in 
or  upon  the  bottle,  box,  siphon,  tin,  or  keg  so  filled,  trafficked 
in,  used  or  handled  as  aforesaid.    Any  person  or  persons  or 
corporations  ofiending  against  the  provisions  of  this  section 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  pun* 
ished  for  the  first  ofifense  by  imprisonment  not  less  than  ion 
days  nor  more  than  one  year,  or  by  a  fine  of  fifty  cents  for 
each  and  every  such  bottle,  box,  siphon,  tin,  or  keg  so  filled, 
sold,  used,  disposed  of,  bought  or  trafficked  in,  or  by  both 
such  fine  and  imprisonment,  and  for  each  subsequent  ofiense 
by  imprisonment,  not  less  than  twenty  days  nor  more  than 
one  year;  or  by  a  fine  of  not  less  than  one  dollar  nor  more  than 
five  dollars  for  each  and  every  bottle,  box,  siphon,  tin,  and 
keg  so  filled,  sold,  used,  disposed  of,  bought  or  trafficked  in, 
or  by  both  such  fine  and  imprisonment  in  the  discretion  of 
the  magistrate  before  whom  the  ofifense  shall  be  tried/'    "  Ssa 
8.  The  use  by  any  person  other  than  the  person  or  persons, 
corporation  or  corporations,   whose  device,  name,  or  mark 
shall  be  or  shall  have  been  upon  the  same,  without  such 
written  consent  or  purchase  as  aforesaid,  of  any  such  marked 
or  distinguished  bottle,  box,  siphon,  tin,  or  keg,  a  description 
of  the  name,  mark,  or  device  whereon  shall  have  been  filed 
and  published  as  herein  provided,  for  the  sale  therein  of  soda 
waters,  mineral  or  aerated  waters,  porter,  ale,  cider,  ginger  ale, 
milk,  cream,  beer,  small  beer,  lager  beer,  weiss  beer,  white 
beeri  or  other  beverages,  or  of  any  articles  of  merchandisci 
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medicines,  medioal  preparationB,  peifamery,  compoands,  mix- 
toree  or  preparatiocifl,  or  for  the  fumiahing  of  such  or  aimilar 
beverages  to  coetomera,  or  the  buying,  selling,  Qsing,  diapos* 
ing  of  or  trafficking  in  anj  anch  bottles,  boxea,  nphona,  tins» 
or  kegs  by  any  person  other  than  said  persona  or  corporations 
having  a  name,  mark,  or  device  thereon,  or  aucb  owner  with* 
oat  such  written  consent,  or  the  having  by  any  junk  dealer 
or  dealers  in  second-hand  articles  possession  of  any  such 
bottles,  boxes,  siphons,  tins,  or  kegs,  a  description  of  the 
marks,  names  or  devices  wherein  shall  have  been  so  filed  and 
published  as  aforesaid,  without  auch  written  consent,  shall 
and  is  hereby  declared  to  be  presumptive  evidence  of  the  said 
unlawful  use,  purchase,  and  traffic  in  of  such  bottleSi  boxes, 
siphons,  tins,  or  kegs.'' 

Judgment  of  conviction  was  entered  in  each  case. 

EverM  P.  Wheeler  and  TFm.  /•  Oaynar^  for  the  appellants. 

WiUiam  Travere  Jerwm/e^  for  the  respondent. 

**  PxcKHAM,  J.  These  prosecutions  have  been  instituted 
tat  the  purpose  of  obtaining  a  decision  in  regard  to  the  vaKd« 
ity  of  the  law  under  which  the  convictions  have  been  secured. 
Counsel  for  both  parties  have  so  stated,  and  the  courts  below 
have  distinctly  ruled  upon  the  various  propositions  raised,  so 
that  the  constitutionality  of  the  statute  might  be  fairly  tested. 

It  is  claimed  that  the  act  deprives  all  persons  other  than 
the  manufacturers  of  the  right  to  traffic  in  or  give  away 
sparkling  or  aerated  liquors  or  beer,  which  have  ever  been 
placed  in  a  trademark  bottle.  It  is  said  that  if  the  manu* 
facturer  refuses  to  sell  the  bottle,  he  in  effect  prohibits  the 
sale  or  gift  of  that  which  ia  contained  in  it,  except  over  the 
counter,  and  it  is  urged  that  the  legislature  oannot  grant  to 
the  manufacturer  such  a  monopoly. 

It  is  needless  to  speculate  aa  to  the  powers  of  the  legislature 
upon  this  subject,  because  we  are  of  the  opinion  the  statute  is 
not  susceptible  of  any  such  construction. 

It  is  made  unlawful  for  any  one  to  fill  up  with  soda  waters, 
etc.,  any  bottle  marked  and  distinguished  as  in  the  first  seo- 
tion  of  the  act  is  provided,  or  to  deface,  erase,  or  obliterate 
any  such  mark  on  such  bottle,  or  to  sell,  etc.,  or  to  otherwise 
dispose  **  of,  or  traffic  in,  the  same,  without  the  written  con* 
sent  of,  or  unless  the  same  have  been  purchased  from  the  per- 
son whose  mark  is  on  the  bottle.    This  provision  of  the  aot 
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refers  to  the  nee  of  these  empty  bottles  by  some  one  other 
than  the  owner  of  the  marks  thereon,  and  after  the  original 
contents  of  such  bottles  have  been  taken  oot,  and  then  onlav* 
fally  using  or  trafficking  in  the  empty  bottles. 

After  the  retail  dealer  or  any  one  else  has  purchased  Hie 
soda  water  or  beer  from  the  manufacturer,  and  the  same  has 
been  delivered  to  him  packed  in  the  bottles  thus  marked,  be 
is  not  prevented  by  anything  in  the  statute  from  himself  sell, 
ing  such  soda  water  or  beer  and  delivering  the  same  to  the 
purchaser  packed  in  the  same  bottles  in  which  it  was  deliv- 
ered to  him  from  the  manufacturers.    This  process  may  bo 
continued  indefinitely.    The  act  is  not  aimed  at  the  sale  and 
delivery  of  the  water  or  beer  packed  in  the  original  bottles  aa 
it  came  from  the  manufacturer,  but  it  is  aimed  at  an  unlaw- 
ful dealing  in  empty  bottles  that  have  been  marked,  and 
after  their  original  contents  have  been  used.    If  otherwise,  it 
is  clear  that  an  enormous  amount  of  the  business  of  the  manu- 
facturers would  be  curtailed.    It  is  a  fact  that  every  one 
knows,  that  large  amounts  of  the  liquors  originally  put  up  in 
these  bottles  are  sold  by  the  manufacturers  to  the  retail 
dealers,  who  sell  them  to  the  customers,  who  take  them  away 
in  the  original  bottles  in  which  the  manufacturers  delivered 
them  to  the  retail  dealers,  and  it  cannot  be  contended  with 
any  degree  of  plausibility,  as  it  seems  to  us,  that  there  is  any- 
thing in  the  language  of  the  statute,  properly  construed,  which 
prohibits  such  a  dealing  in  and  delivery  of  the  liquors  by  any 
one  into  whose  possession  and  ownership  they  have  lawfully 
come. 

Nor  is  there  any  just  foundation  for  the  assertion  that  the 
act  necessarily  destroys  or  unlawfully  decreases  the  trade  in 
empty  bottles,  which  is  a  fair  trade  and  one  entitled  to  the 
equal  protection  of  the  law.  The  act  contains  no  provision 
in  regard  (o  empty  bottles  in  general.  It  forbids  the  use  or 
traffic  in  certain  kinds  of  bottles  without  the  written  consent 
of  the  owners  of  the  marks  on  them,  or  unless  they  have 
themselves  ^®  once  sold  the  bottles.  It  is  not  necessary  that 
they  should  have  sold  to  the  person  using  them.  A  sale  of 
the  bottles  to  any  one  thereafter  precludes  the  application  of 
the  provisions  of  the  statute.  A  bottle  that  has  been  marked 
as  described  in  the  first  section,  and  has  thereafter  been  used 
by  the  owner  of  the  marks  for  the  purpose  of  identifying  in 
the  market  the  particular  goods  manufactured  by  him  and 
put  up  in  such  bottles,  ought  not  to  be  used  for  other  purposes 
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against  the  will  of  the  manufaoturer,  bo  long  as  he  has  not 
sold  the  bottles  to  any  one,  nor  authorized  any  one  to  use  or 
traffic  in  them;  in  other  language,  so  long  as  be  continues  the 
owner  of  the  bottles. 

And  this  kind  of  use  or  traffic  the  law  is  intended  to  prevent. 
Under  the  broadest  definition  of  the  term  *4iberty,"  as  used 
in  the  constitution,  it  is  not  probable  that  any  one  would  con* 
tend  that  it  covers,  or  ought  to  cover,  the  liberty  of  dealing  in 
property  which  the  original  owner  has  not  sold  to  any  one  or 
authorized  any  one  else  to  deal  in.  And  yet  the  claim  that 
the  act  destroys  the  trade  in  second-hand  bottles  would  lead 
to  this  result  if  it  were  allowed.  Because  the  act  prohibits 
the  dealing  in  the  property  of  a  third  person  without  his  con- 
sent, it  may  be  that  the  business  of  the  second-band  bottle 
dealer  is  affected  so  far  as  to  necessitate  further  precautions 
in  regard  to  making  purchases,  than  would  otherwise  be  nec- 
essary. Before  purchasing  second-hand  bottles  he  must  be 
assured  that  the  person  selling  has  the  right  to  sell  them,  and 
that  he,  the  dealer,  has  the  right  to  buy  them.  This  may  re- 
quire more  of  an  inspection  of  the  kinds  of  bottles  purchased 
than  the  dealer  has  heretofore  been  accustomed  to  give,  but 
there  is  nothing  improper  in  such  obligation,  and  if  he  fail  to 
perform  it  he  must  omit  it  at  his  peril.  The  act  in  question 
has  a  tendency  to  prevent  frauds  upon  the  public  in  the  way 
of  filling  these  bottles  with  articles  of  the  same  nature  as 
originally  put  in  them,  but  not  manufactured  by  the  owners 
of  the  marks.  Even  though  there  may  already  be  a  section 
or  sections  of  the  Penal  Code  which  cover  such  a  subject,  that 
does  not  render  the  further  enactment  of  the  legislature  upon 
the  same  subject  ^^  void. 

If  naturally  there  may  be  trouble  in  showing  that  the  per- 
son of  whom  the  second-hand  dealer  purchased  had  himself 
obtained  the  bottles  of  some  one  who  had  purchased  them 
from  the  manufacturers,  or  who  had  their  written  consent  to 
deal  in,  use  or  traffic  in  them,  such  fact  is  only  an  additional 
reason  for  not  purchasing  such  bottles  until  it  is  clear  that 
they  may  be  lawfully  purchased.  The  act  does,  undoubtedly, 
in  this  respect  seriously  hamper  any  one  dealing  in  these 
kinds  of  empty  bottles.  I  can,  however,  see  no  constitutional 
objection  to  the  enactment  based  on  that  ground.  A  mere 
possessor  of  one  of  these  empty  bottles  may  wish  to  fill  it 
without  using  tl)e  trademark.  It  is  true  he  is  prohibited 
from  eiTncing  the  trademark  or  erasing  it,  and  this,  it  is  said, 
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dei'troys  all  property  in  the  bottle,  because  the  person  who 
possesses  it  can  make  no  earthly  nse  of  it.  But  in  the  case 
to  which  the  act  is  applicable,  the  person  who  has  the  bottle 
in  his  possession  has  no  property  right  in  it,  and  never  did 
haye.  The  consequence  may  be  that  he  has  no  right  to  use 
the  bottle  himself,  and  that  he  does  not  stand  in  a  position 
with  regard  to  the  person  from  whom  he  procured  the  bottle 
and  contentSi  to  require  such  person  to  take  it  back  and  give 
him  its  value,  or  an  agreed  sum,  after  the  contents  have  been 
ased.  This  may  be  his  misfortune,  but  it  does  not  create  anj 
right.  As  he  never  owned  the  bottle,  or  had  any  property 
right  in  it  of  that  nature,  that  fact  does  not  and  oannot  affect 
him. 

I  fail  to  find  any  constitutional  defect  in  this  statute  so  &r 
as  its  general  features  under  review  in  these  cases  are  oon- 
oerned. 

There  is  a  ground  of  invalidity  now  to  be  noticed  that  has 
been  urged  in  regard  to  that  portion  of  the  act  which  relates 
to  matters  of  evidence.  That  portion  of  section  three  of  the 
act  which  provides  that  the  having  hj  any  junk  dealer  or 
dealers  in  second-hand  articles,  possession  of  these  kinds  of 
marked  bottles,  or  kegs,  without  the  written  consent  of  the 
owner  of  such  marks,  shall  be  presumptive  evidence  of  the 
unlawful  use,  purchase  and  traffic  in  such  bottles,  is  asserted 
to  be  unconstitutional  as  an  invasion  by  the  legislature  of  the 
domain  of  the  judicial  branch  of  the  government. 

^  It  is  said  the  legislature  can  create  and  define  a  crime, 
but  it  cannot  declare  what  shall  be  prima  facie  evidence  of  its 
oommission.  Whether  the  crime  as  defined  by  the  legislature 
has  been  committed  by  an  accused  is  a  question  for  the  court 
and  jury,  and  it  is  claimed  that  no  direction  to  the  court  or 
jury  as  to  what  shall  be  considered  prima  facie  proof  can  be 
given  by  the  legislature.  It  may  be  remarked  at  the  outset 
that  this  question  does  not  arise  in  the  case  of  Cannon.  The 
defendant  in  that  case  agreed  upon  a  state  of  facts  upon  which 
the  judgment  of  the  court  and  jury  was  requested,  and  in  the 
statement  it  was  agreed  that  the  corporation  which  owned  the 
marks  and  bottles  in  question  had  never  granted  any  written 
or  oral  consent  that  the  bottles  should  be  used  or  trafficked 
in  and  had  never  sold  or  given  away  any  such  bottle. 

In  the  other  two  oases  the  question  is  fairly  up,  and  must 
be  decided. 

The  legislature  of  this  state  possesses  the  whole  legislative 
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power  of  the  people,  except  so  far  as  such  power  may  be 
limited  by  our  coDBtitution:  Bank  of  Chenango  t.  Brown^  26 
N.  Y.  467.  The  power  to  enact  such  a  provision  as  that 
under  discussion  is  founded  upon  the  jurisdiction  of  the 
legislature  over  rules  of  evidence,  both  in  civil  and  criminal 
cases.  This  court  has  lately  had  the  question  before  it: 
Board  of  Covimr$.  v.  Merchant^  108  N,  Y.  143;  67  Am.  Rep. 
705.  The  act  in  that  case  provided  that  whenever  any  per^ 
Bon  was  seen  to  drink  in  a  shopi  etc.,  spirituous  liquors  which 
were  forbidden  to  be  drank  therein,  it  should  be  prima  facie 
evidence  that  such  liquors  were  sold  by  the  occupant  of  the 
premises  or  his  agent  with  the  intent  that  the  same  should  be 
drank  therein.  The  defendant  was  an  occupant  of  premises 
where  liquor  could  not  be  legally  sold  to  be  drank  there,  and 
he  was  prosecuted  for  selling  the  same  in  violation  of  the  act. 
The  only  evidence  of  a  sale  by  the  accused  occupant  was  the 
fact  that  a  person  was  seen  to  drink  liquor  upon  the  premises, 
and  a  conviction  was  asked  for  under  the  provisions  of  the 
act  quoted.  The  defendant  was  convicted,  and  his  counsel 
urged  that  the  act  was  unconstitutional  on  the  ground  that  it 
^'  violated  the  constitutional  guarantees  of  due  process  of 
law  and  trial  by  jury.  It  was  held  the  claim  was  unfounded 
and  that  the  general  power  of  the  legislature  to  prescribe  rules 
of  evidence  and  methods  of  proof  was  undoubted  and  had  not 
been  illegally  exercised  in  that  case.  It  is  true  it  was  a  case 
for  the  recovery  of  a  penalty  and  was  brought  by  the  com- 
missioners of  excise  and  a  civil  judgment  for  damages  was 
recovered.  It  was,  however,  treated  as  a  quasi  criminal  case 
and  criminal  prosecutions  were  cited  in  support  of  the  prin- 
ciple  decided  in  it. 

It  cannot  be  disputed  that  the  courts  of  this  and  other 
states  are  committed  to  the  general  principle  that  even  in 
criminal  prosecutions  the  legislature  may  with  some  limita* 
tions  enact  that  when  certain  facts  have  been  proved  they 
shall  be  prima  facie  evidence  of  the  existence  of  the  main  fact 
in  question.  (See  cases  cited  in  Board  of  Commrs.  v.  Mer* 
OMnt,  108  N.  Y.  143;  57  Am.  Bep.  705.)  The  Umitations 
are  that  the  fact  upon  which  the  presumption  is  to  rest  must 
have  some  fair  relation  to,  or  natural  connection  with,  the 
main  fact.  The  inference  of  the  existence  of  the  main  fact, 
because  of  the  existence  of  the  fact  actually  proved,  must 
not  be  merely  and  purely  arbitrary,  or  wholly  unreasonable, 
unnatural  or   extraordinary,  and  the    accused    must    have 
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in  each  case  a  fair  opportunity  to  make  bis  defenBc,  and 
to  submit  tbe  wbole  case  to  the  jury,  to  be  decided  by  it 
after  it  baa  weighed  ali  the  evidence  and  given  such  weight 
to  the  presumption  as  to  it  shall  seem  proper.  A  provi- 
sion of  this  kind  does  not  take  away  or  impair  tbe  right 
of  trial  by  jury.  It  does  not  in  reality  and  finally  change 
the  burden  of  pro<^.  Tbe  people  must  at  all  times  sus- 
tain the  burden  of  proving  the  guilt  of  the  accused  beyond 
a  reasonable  doubt.  It,  in  substance,  enacts  that,  certain 
facts  being  proved,  the  jury  may  regard  them,  if  believed,  as 
suflSdent  to  convict,  in  the  absence  of  explanation  or  contra- 
diction. Even  in  that  case,  the  court  could  not  legally  direct 
a  conviction.  It  cannot  do  so  in  any  criminal  case.  That  is 
solely  for  tbe  jury,  and  it  could  have  the  right,  after  a  survey 
of  the  whole  case,  to  refuse  to  convict  unless  satisfied  beyond 
a  reasonable  doubt  of  ^  the  guilt  of  the  accused,  even  though 
the  statutory  prima  facie  evidence  were  uncontradicted.  The 
case  of  Commonwealth  v.  WiUiamej  6  Gray,  1,  supports  this 
view. 

Without  the  aid  of  the  statute,  the  presumption  provided 
for  therein  might  not  arise  from  tbe  facts  proved,  although 
the  statute  says  they  shall  be  sufficient  to  authorize  such  pre- 
sumption. The  legislature  has  the  power  to  mal^e  these  facts 
sufficient  to  authorize  the  presumption  {State  v.  Mellor^  13 
R.  L  669),  and  the  jury  has  the  power,  in  the  absence  of  all 
other  evidence,  to  base  its  verdict  thereon,  if  satisfied  that  tbe 
defendant  is  guilty.  But  the  jury  must  in  all  cases  be  satis- 
fied  of  guilt  beyond  a  reasonable  doubt,  and  the  enactment  in 
regard  to  the  presumption  merely  permits,  but  cannot  in 
effect  direct,  the  jury  to  convict  under  any  circumstances. 
The  dissenting  opinion  of  Mr.  Justice  Thomas,  delivered  in 
Commonwealth  v.  Williams^  6  Gray,  1,  contains  all  that  can 
be  said  against  the  validity  of  this  kind  of  legislation. 

It  is  argued,  however,  that  assuniing  the  validity  of  the 
provision  in  cases  of  e^ise  sales  and  kindred  cases,  such  as 
having  in  possession  game  out  of  season  {Phelpe  v.  Bacey^  60 
N.  Y.  10;  19  Am.  Rep.  140),  and  in  civil  cases,  scich  aa  pro* 
viding  that  tbe  comptroller's  deed  upon  a  sale  of  land  for 
taxes  aflbrds  a  presumption  of  the  regularity  of  all  prior  pro- 
ceedings {Howard  v.  Moot^  64  N.  Y.  262;  Colman  v.  Shuttuck% 
62  N.  Y.  848),  yet  the  principle  does  not  apply  to  a  case  like 
this.  The  reason  alleged  is  that  the  fact  wliich  is  to  be  re- 
garded as  prima  facie  evidence  of  guilt,  viz:    The  possession 
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of  the  bottles  by  a  dealer  io  second-hand  bottles  without  the 
written  consent  of  the  owner,  was  not  one  suflSciently  identi- 
fied in  ordinary  circumstances  with  guilt  to  make  it  the  foun- 
dation of  such  a  presumption. 

The  case  of  People  ▼•  Lyon^  27  Hun,  180,  was  a  prosecution 
under  the  same  section  of  the  statute  as  that  in  Board  of 
Commra.  T.  Merchant^  103  N.  ¥•  143;  67  Am.  Rep.  705.  One 
of  the  judges  at  the  general  term  in  illustration  of  his  meaning 
that  the  fact  from  which  the  inference  of  guilt  may  be  drawn 
should  have  some  kind  of  natural  reference  to,  or  bearing 
^^  upon,  the  main  fact,  said  that  if  the  legislature  could  pro- 
vide for  such  a  presumption,  it  could  enact  that  the  drinking 
of  liquors  a  mile  distant  from  such  premises  should  be  prima 
facie  evidence  of  a  sale  on  the  premises  with  intent  that  the 
liquors  should  be  drank  there.  Or  it  might  enact  that  if  a 
dead  body  were  found  in  any  house,  it  should  be  prima  facie 
evidence  that  the  occupier  of  the  house  had  murdered  the  de- 
ceased. 

The  learned  judge  thought  the  act  in  question  was  entirely 
arbitrary  and  had  no  regard  to  the  connection  or  want  of  con- 
nection between  the  fact  from  which  the  presumption  was  to  flow 
and  the  guilt  of  the  accused.  Yet  this  particular  enactmentf 
thus  condemned  by  the  supreme  court,  was  upheld  by  this 
court  in  Board  of  Commrt.  T.  Merchant^  103  N.  Y.  143;  57  Am. 
Rep.  705.  The  cases  cited  by  way  of  illustration  by  the 
learned  judge  in  his  opinion  in  the  supreme  court  are,  in  our 
view,  far  beyond  the  mark,  and  contain  nothing  in  common 
with  the  enactment  here  under  review.  In  the  cases  supposed 
there  would  be,  as  the  learned  judge  said,  no  kind  of  connec- 
tion between  the  fact  proved  and  the  main  fact  in  controversy. 
Such  an  enactment  would  be  purely  arbitrary.  In  this  case, 
however,  we  think  such  connection  exists.  Of  course  the  fact 
from  which  the  presumption  is  to  be  drawn  may  exist  without 
the  existence  of  the  main  fact.  That  is  true  in  all  cases.  In 
other  words,  the  two  facts  are  not  necessarily  inseparable. 
But  in  this  case  the  fact  of  the  possession  of  these  kinds  of 
bottles  by  a  dealer  in  second-hand  articles  without  the  written 
consent  of  the  owner,  while  it  may  be  innocent,  yet  the  pre- 
sumption of  an  unlawful  use  or  traffic  in  them  is  not  so  forced 
or  so  extraordinary  as  to  be  regarded  by  sensible  and  unpreju- 
diced men  as  unreasonable  or  unnatural.  It  is  some  evidence 
of  the  main  fact,  and  the  strength  of  it  is  properly  a  matter 
for  legislatiTe  enactment  in  the  first  instance,  subject  to  its 


678  People  v.  Cahnov.  [New  York, 

•ubmisslott  to  IIm  Jury  for  its  deliberation  and  determination. 
So  the  pl-esumption  from  the  poesession  of  certain  birds  oat 
of  seasoa  that  they  were  unlawfully  killed  or  taken  in  the 
state  is  not  a  certain  presumption  in  any  sense.  A  person 
might  of  course  have  the  birds  and  have  procured  ^*  them 
in  another  state,  and  therefore  not  be  guilty  of  a  violation  of 
the  game  law.  Yet  the  presumption  of  a  violation  of  the 
statute  is  not  such  a  forced  and  unnatural  one  that  the  legis- 
lature may  not  enact  that  it  shall  be  made,  and  thus  leave  the 
defendant  to  explain  it:  Commonweaiih  v.  (FiUiams,  6  Gray, 
6,  in  opinion  of  Shaw,  C.  J. 

Nor  can  it  be  successfully  maintained  that  this  species  of 
legislation  is  to  be  confined  to  those  cases  where  the  explana* 
tioii  of  the  fact  from  which  the  presumption  is  to  arise  is 
peculiarly  within  the  knowledge  of  the  party  who  is  accused. 
There  are  many  cases  in  the  books  (and  they  are  cited  in  the  * 
cases  already  alluded  to)  where  the  principle  is  held  that  the 
burden  of  proving  the  existence  of  a  fact  peculiarly  within 
the  knowledge  of  the  accused  is  at  common  law  placed  upon 
him:  Poiier  v.  Deyo^  19  Wend.  361;  People  v.  Nyce^  34  Hon, 
298.  If  legislation  were  confined  to  such  cases,  it  is  plain 
that  it  would  be  entirely  unnecessary  and  would  accomplish 
nothing,  as  the  law  would  place  the  burden  of  explanation 
upon  the  defendant  without  the  aid  of  the  statute.  Within 
the  limitations  alreadv  alluded  to  and  described,  the  statute 
may  provide  for  the  presumption,  and  call  upon  the  defendant 
to  explain  the  fact.  In  prosecutions  for  the  sale  of  liquor 
without  a  license  .the  supreme  court  of  Massachusetts  held 
that  under  the  old  act  the  prosecution  must  prove  by  proper 
evidence  that  the  accused  had  no  license,  and  no  presumption 
that  he  had  none  could  arise  from  the  fact  of  selling:  Comr 
monweallh  v.  Thurlowy  24  Pick.  374.  Thereupon  the  legis- 
lature passed  an  act  that  in  all  prosecutions  for  selling  liquors, 
the  legal  presumption  should  be  that  the  defendant  had  not 
been  licensed,  thus  reversing  what  had  been  held  to  be  the 
common-law  rule  in  Commonwealth  v.  Thurlow^  24  Pick.  874. 
This  was  held  to  be  within  the  power  of  the  legislature:  Com- 
monwealth V.  KeUy^  10  Cush.  69, 70;  Commonwealth  v.  WtUiame^ 
6  Gray,  1.  It  is  true  the  fact  of  having  a  license  is  one  pecu* 
llarly  within  the  knowledge  of  the  party  licensed.  Yet  the 
validity  of  legislation  is  recognized  in  these  cases,  although 
it  enncts  ^'  that  a  presumption  shall  be  made  from  certain 
f  u'ls  wiiioh  at  common  law  would  not  give  rise  to  any  such 
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presQinptloii.  I  do  not  know  of  any  constitational  principle 
^rhiohy  while  permitting  the  legislature  to  enact  that  the  legal 
presumption  arising  from  the  sale  of  liquor  shall  be  that  the 
person  selling  had  no  license,  yet  at  the  same  time  prevents 
the  enactment  of  a  provision  like  the  one  in  the  statute  under 
discussion.  If  the  legislature  have  the  power  in  the  first  in- 
stance, I  think  it  follows  that  it  must  have  the  power  in  the 
atikBT,  I  can  see  no  solid  ground  for  distinction  between  the 
two  oases.  That  it  has  the  power  in  the  first  case  is  substan- 
tially conceded  by  alL  The  inference  of  guilt,  under  the  pro- 
visicm  in  question  here,  is  quite  as  strong  as  in  many  other 
oases  that  arise  under  statutory  enactments,  and  we  tiiink  it 
is  sufficiently  reasonable  and  natural  to  warrant  a  legislature 
in  passing  such  an  act  The  opinion  of  this  court  upon  the 
question  of  the  policy  of  this  kind  of  legislation  is  not  at  all 
material,  and  will  not,  therefore,  be  stated. 

The  effect  of  the  presumption  is  to  call  upon  the  accused 
for  some  explanation.  If  none  be  given,  the  jury  may,  as  I 
have  said,  still  refuse  to  convict;  but,  if  they  convict,  the 
verdict  may  be  upheld  as  founded  upon  sufficient  evidence. 
The  provision  fills  all  the  requirements  of  an  act  of  this 
nature,  for  it  leaves  an  accused  a  fair  opportunity  to  relieve 
himself  firom  the  presumption,  to  explain  the  circumstances 
under  which  the  bottles  came  into  his  possession,  and  that 
they  were  of  such  a  nature  as  to  show  him  innocent  of  an  un- 
lawful use,  purchase,  or  traffic  therein. 

A  dealer  in  second-hand  bottles  intending  to  obey  the  law 
would  fairly  be  open  to  no  danger  of  unjust  conviction. 
While  not  giving  personal  supervision  to  the  receipt  of  bot- 
tles coming  by  railroad  or  vessel,  or  brought  to  him  for  sale, 
he  may  direct  his  agents  to  receive  none  of  the  kind  men- 
tioned, and  when  they  come  from  abroad  he  may  so  far  con- 
ditionally receive  them  as  to  open  their  coverings  and  see 
what  they  are,  and  reject  those  which  he  cannot  lawfully  buy 
or  deal  in.  Such  a  momentary  or  conditional  possession, 
fairly  ^^  explained  and  believed  by  the  jury,  or  in  regard  to 
which  they  were  doubtful,  would  rebut  the  statutory  presump- 
tion  and  oall  for  an  acquittal.  Proof  that  the  bottles  in 
question  had  been  sold,  or  written  authority  to  deal  in  them 
had  been  given  by  the  owners  to  some  one  else,  would  also  be 
a  defense.  It  might  be  difficult  of  proof,  it  is  said,  and  this 
may  sometimes  be  true.    If  difficult  of  proofs  the  defendant 
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should  think  of  that  before  he  purchases  or  deals  in  them^ 
and  decides  to  run  the  risk. 

The  Rhode  Island  supreme  court  has  held  an  act  unconsti. 
tutional  which   in  substance  provided  that  the  notorious 
character  of  the  premises,  or  the  notoriously  bad  or  intem- 
perate character  of  the  persons  frequenting  the  same,  €^  the 
keeping  of  implements  or  appurtenances  usually  appertain* 
ing  to  a  grog  shop  where  liquors  are  sold,  should  be  prima 
facie  evidence  that  the  liquors  were  kept  on  the  premises  for 
the  purpose  of  sale  within  the  state:  State  ▼.  Beswiek^  13  R.  L 
211;  48  Am.  Rep.  26;  StaU  r.  Kartt,  13  R.  L  £28.    The  same 
court,  and  in  the  same  volume  of  its  reports,  held  that  a 
statute  providing  that  evidence  of  the  sale  (ur  keeping  of  in- 
toxicating liquors  for  sale  in  any  building  should  Le  prima 
fade  evidence  that  the  sale  or  keeping  was  illegal,  and  that 
the  premises  were  nuisances,  was  constitutional:  SuUe  v.  Hig^ 
gins,  18  R.  I.  880;  State  y.  Mellor,  13  R.  1. 666. 

In  State  ▼.  Karit^  18  R.  L  528,  the  court  said  that  the  in- 
troduction in  the  law  of  the  principle  that  a  person  could  be 
punished  for  what  other  people  said  about  him,  was  to  ren- 
der all  constitutional  provisions  unavailing  for  his  protection. 
The  distinction  is  plain,  I  think,  between  the  two  classes  of 
cases,  and  the  statute  under  review  here  does  not  come  within 
the  principle  which  the  Rhode  Island  court  held  to  be  a  vio- 
lation of  constitutional  rights. 

We  conclude  that  the  provision  in  question  cannot  be  as- 
sailed upon  any  constitutional  ground. 

The  statute,  however,  is  so  framed  that  if  the  proprietors 
or  owners  of  these  marked  bottles  have  once  sold  them,  no 
matter  to  whom,  the  bottles  may  thereafter  be  freely  dealt  in. 

^*  In  the  Bartholf  case  the  evidence  shows,  as  I  think,  a 
conditional  sale  of  the  bottles,  at  the  option  of  the  party  who 
deposits  the  money  as  a  security  for  their  return.  It  does  not 
show  an  agreement  to  return  the  bottles.  The  evidence  is 
that  the  drivers  of  the  beer  or  soda  water  carts  who  take  out 
the  liquors  for  the  owners  or  manufacturers,  take  them  in 
these  bottles,  and  that  they  deliver  the  beer,  soda  water,  or 
other  liquor  in  the  bottles  to  the  customers.  They  (the 
drivers)  then  give  a  receipt  to  the  customers  fivr  the  deposit 
given  by  the  customers  to  the  drivers  for  the  safe  return  of 
the  bottles.  This  deposit  is  taken  to  the  manufactures  and 
they  credit  the  customer  with  its  amount,  keeping  what  is 
termed  a  separate  deposit  accouut,  and  when  they  return  the 
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bottleSi  the  manafi&cturerB  refund  the  money,  and  if  the  bottles 
are  not  returned  the  manufacturers  keep  the  money.  That  a 
deposit  was  given  as  security  for  the  safe  return  of  the  bottles 
do^s  not  prove  there  was  an  agreement  to  return  them.  The 
evidence  here  shows,  as  it  seems  to  us,  the  existence  of  an 
understanding  that  the  party  may  return  the  bottles  and  get 
back  his  money,  or  keep  the  bottles  and  regard  the  deposit 
as  a  payment,  just  as  he  might  elect  This  construction  is 
strengthened  by  proof  of  the  fact  that  the  manufacturer  acted 
on  the  theory  that  if  the  bottles  were  not  returned  he  was  to 
keep  the  money.  The  case  is  barren  of  any  evidence  proving 
an  obligation  to  return  the  bottles.  The  book-keeper  said  he 
did  not  know  of  any  sales  of  bottles,  but  the  above  evidence 
is  all  there  is  on  the  subject  of  the  delivery  of  bottles  by  the 
manufacturers,  and  whether  it  constitutes  a  sale  thereof  at 
tlie  election  of  the  persons  receiving  them  and  upon  the  con- 
dition of  the  deposit  operating  as  a  payment  for  the  bottles,  is 
a  question  of  law. 

The  taking  of  security  for  the  return  of  the  bottles  from  the 
party  to  whom  they  were  delivered,  so  long  as  there  is  no  evi* 
dence  of  an  agreement  and  the  party  is  under  no  legal  obli« 
gation  to  return  them,  he  having  the  right  to  retain  them  if  he 
choose  to  leave  the  money  deposited  as  a  payment  for  the 
bottles,  amounts  in  law  to  a  sale  of  them  at  the  election  of  the 
^^  party  to  whom  they  are  delivered.  We  think  the  evidence 
in  this  case  of  Bartholf,  at  least,  shows  just  such  a  state  of 
facts. 

The  ease  of  WeiteaU  r.  Thompean,  18  N.  Y.  863,  is  unlike 
this.  An  express  agreement  to  return  the  barrels  was  there 
proved,  and  the  agreement  to  thereafter  pay  two  dollars  for 
such  barrels  as  were  not  returned  was  intended  by  the  parties, 
as  the  oourt  held  upon  a  view  of  all  the  facts,  to  mean  that 
the  manufacturers  should  have  all  the  barrels  after  the  ale 
was  drawn,  but  they  contemplated  the  possibility  of  the  loss 
or  destruction  of  some,  and  the  consequent  inability  of  the 
purchaser  of  the  ale  to  return  them,  and  they  intended  to  fix 
by  the  agreement  a  price  to  be  paid  as  the  value  of  each  bar- 
rel which  should  no^  for  the  above  reason,  be  redelivered  to 
the  manufacturers. 

Here  no  such  agreement  to  return  the  bottles  is  proved,  butt 
on  the  contrary,  the  evidence  shows  that  the  right  to  retain 
the  bottles  was  with  the  party  receiving  them  from  the  manu- 
facturer of  the  beer  or  soda  water,  subject,  however,  in  that 
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case,  to  the  payment  of  the  deposit  made  for  the  pnrpoee. 
This  may  not  be  the  actual  truth  of  the  case.  The  evidence 
is  quite  loose  and  somewhat  unsatis&ctory  on  this  branch, 
The  receipts  given  by  the  driver  are  nowhere  put  in  evidence, 
and  whether  they  contain  anything  further  in  the  way  of  an 
actual  agreement  to  return  the  bottles  cannot  be  known  from 
this  record. 

Another  trial  may  show  the  whole  ease  more  fully  and 
accurately. 

The  Quinn  case  is  not  as  specific  in  the  offers  and  excep- 
tions as  the  Bartholf  case.  Yet  it  is  seen  that  even  in  the 
former  case  there  was  some  attempt  made  to  show  the  facts 
as  to  the  deposit,  and  seemingly  a  ruling  of  the  judge  that  it 
was  immaterial,  or  that  the  court  would  take  notice  of  such 
custom.  We  are  not  disposed  to  be  technical  in  such  a  case, 
where  the  subject  seems  to  have  been  presented  to  the  mind 
of  the  court  and  definitely  ruled  on  by  it,  and  when  we  think 
that  possible  injustice  might  result  from  a  refusal  to  notice 
a  point  which  was  in  reality  raised  by  counsel  and  actually 
passed  upon  by  the  trial  court. 

^^  We  think  the  judgment  in  the  Cannon  ease  must  be 
affirmed,  and  in  the  other  oases  the  judgments  must  be  re- 
versed and  a  new  trial  ordered* 

All  concur. 

Judgment  affirmed  in  Cannon  case  and  reversed  in  the 
others.  ^__^^^ 

Lboiilaturi— FowxB  or.— Th6  power  of  tho  legtslatiiro  to  onael  lavi  k 
limited  only  by  the  constitntion:  In  re  Madera  Jrr,  DiUriti,  98  OaL  296;  S7 
Am.  8t  Rep.  106;  People  T.  Seymowr,  16  OaL  832;  76  Am,  Deo.  621,  and 
note;  Tfiorpe  ▼.  RtUland  etc  S.  P  (To.,  27  Vt  liO;  62  Am.  Doo.  626^  and 
extended  note. 

Sales— DsFosrr  With  Option  to  Brush  PBoraRTr.--Erraor  on  See 
note  to  Cham  ▼.  Waehbumf  69  Am.  Dea  680. 

EviDBMce,  Vaubitt  of  Statutib  OasATiHa  PanuHRioin— BsBOT- 
TABLE  pBBScrMPTioffs. — In  oivil  oases  there  oan  remain  no  doubt  that  it  Is 
within  the  power  of  the  legislature  to  determine  on  which  party  the  bnrdsn 
of  proof  shall  rest,  and,  having  made  snoh  determination,  it  may  change  it 
from  time  to  time  and  thus  shift  the  harden  as  in  its  disoretion  shall  seem 
proper:  Oage  ▼.  CaraJier,  126  HL  447.  This  resnlti  instead  of  being  aooom- 
plished  by  a  formal  declaration  that  snoh  burden  shall  bo  assnmed  by  one 
party  rather  than  by  the  other,  may  be  attained  by  declaring  that  evidenoe 
proving  one  fact  shall  of  itself  be  prima  facie  evidence  of  another  and  entirely 
different  fact,  and,  at  least  in  oivil  cases,  it  does  not  appear  to  bo  necessary 
t)iat  there  shall  be  any  logical  connection  between  the  two  facts,  or  that  thf 
fact  presumed  shall  be  a  probable  consequence  of  the  fact  proved. 


Oct.  1893.]  Pboplk  v.  Cannon.  683 

An  ftofc  of  th«  legislature  of  th«  etate  of  New  York  aathorixed  the  per- 
l^«taatioii  of  testimony  in  certain  oases  nnder  the  direction  of  the  court  of 
olianoery,  and  mado  tho  testimony  so  perpetaated  frima  fade  eTideoce  of 
tlie  faots  set  forth  in  the  examination  of  the  witnesses.    Testimony  so  per* 
potnatod  having  been  offered  and  received  in  evidence,  the  action  of  the 
€»onrt  and  the  validity  of  the  statate  were  sustained  by  the  court  of  appeals 
in  an  opinion  from  which  wo  make  the  following  eztiaot:  "But  two  objec- 
tions were  taken  to  this  evidence  npon  the  trial:  1,  That  the  legislature 
liftd  no  power  to  autlioriie  tho  testimony  to  be  taken  de  bene  esse  without 
l^iviog  any  adverse  party  tho  right  of  oross-ezamination;  and  2.  That  the 
testimony  as  given  In  the  depositions  was  mere  hearsay  and  upon  points 
upon  which  hearsay  OYidenoe  was  inoompetent     While  the  legislature  can 
not  take  from  parties  vested  rights  without  compensation,  the  remedies  by 
which  rights  are  to  be  onforoed  or  defended  are  within  the  absolute  control 
of  that  branch  of  the  government   The  rules  of  evidence  are  not  an  exception 
to  the  doctrine  that  all  rules  and  regulations  affecting  remedies  are,  at  all 
times,  subject  to  modification  and  control  by  the  legislature.    The  changes 
which  are  enacted  from  time  to  time  may  be  made  applicable  to  existing 
oausea  of  action,  as  the  law  thus  changed  would  only  prescribe  the  rule  for 
future  controversies.    It  may  be  conceded  for  all  the  purposes  of  this  power 
that  a  law  that  should  make  evidence  conclusive  which  was  not  so  necessa- 
rily in  and  of  itself  and  thus  preclude  tho  adverse  party  from  showing  the 
truth,  would  be  void  as  indirectly  working  a  confiscation  of  property  or  a  de- 
•kmction  of  vested  rights.    But  snch  is  not  the  effect  of  declaring  any  cir- 
onmstance  or  any  evidence,  however  slight,  prtma  fads  proof  of  a  fact  to  be 
established,  leaving  the  adverse  party  at  liberty  to  rebut  and  overcome  it  by 
contradictory  and  better  evidence.    That  this  may  be  done  is  well  settled  by 
authority:  Hand  v.  BaUou,  12  N.  Y.  641;  Hickox  T.  TaUman,  38  Barb.  608| 
OommonweaUh  v.  WUliain$t  6  Gray,  1;  Gooley's  Constitutional  Limitations, 
867»  and  oases  cited.    The  Act  of  1821  was  not  in  excess  of  the  legislative 
power.    The  objection  that  the  testimony  taken  under  it  was  hearsay  is  not 
tenable.    It  was  not  all  hearsay.     Some  of  the  facts  stated  by  the  witnesses 
were  within  their  own  knowledge.    Bat  if  it  were  otherwise,  the  legislature 
made  the  chancellor  the  final  arbiter  to  determine  what  should  be  good  prima 
fade  evidence  of  the  faots  stated;  and  such  evidence,  whether  resting  wholly 
np<m  hearsay,  or  otherwise,  is,  under  the  act  and  within  the  authorities  cited, 
oondusive  in  the  absence  of  any  evidence  to  controvert  it,  or  suggestion  that 
it  is  untme  or  mistaken.    Perhaps  some  of  the  facts  stated  were  susceptible 
of  better  proo^  and  the  evidence  might  not  have  been  admissible  under  the 
application  of  strict  rules  npon  the  trial;  but  upon  reading  the  whole  evi- 
dence, there  was  clearly  sufficient  to  justify  the  chancellor  in  certifying 
that  it  was  good  prima  fade  evidence  of  the  facts  stated,  those  facts  re* 
Inting  to  the  death  of  some  parties  and  the  succession  and  inheritance  by 
the  claimants  of  the  large  tract  of  land  of  which  the  loeua  in  quo  is  a  part. 
I^  however,  the  evidence  was  slight  and  unsatisfactory,  it  would  have  been 
more  easy  to  meet  and  overcome  it  before  the  jury.    It  is  enough  that  it 
was  oompetent;  its  effect  was  for  the  jury":  Howard  v.  Moot^  64  N.  Y.  262. 
/«  Support  qf  Tan  TUlee  nnd  of  other  proceedings  taken  for  the  col* 
Isotion  of  taxcfl^  the  statntes  of  a  majority  of  the  states  havo  made  tho 
•Messment  and  delinquent  assessment  roils  prima  fade  evidence  of  the  exist- 
•nM  and  regularity  of  all  proceedings  necessary  to  a  valid  assessment  and 
tKK  deeds  executed  by  proper  officers  evidence  of  the  regularity  and  snf* 
ioisncy  of  all  proceedings  np  to  and  including  the  sale.    The  vaUdi^  of 
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tlwfle  ttatnte^  thoagh  often  qnastloned,  has  nerer  been  denied,  and  li  mv 
beyimd  oontrorenyt  Piihrn  t.  Boberitf  18  How.  472-476;  Oilliihi  ▼. 
Bm-lef,  03  U.  &  887;  Hamd  r.  Batkm,  12  N.  Y.  641;  Deiaplabmw.  Oook,  7 
WiB,^,AUenr,Armitnmg,  16Iowa»6O8;La0eyT.  Z>avjf,4Mieh.  140;  66  Am* 
Deo.  624;  Wri^  v.  Dmnham,  18  Mich.  414;  Ot-oesbeck  v.  Seeley,  13  Mich. 
829;  Lumaden  v.  CroM^  10  Wis.  282;  AbboU  ▼.  Lindenhower,  42  Mo.  162; 
McDonald  t.  Conn^,  99  CSaL  890;  BoUm$  r.  Wright,  93  Cal.  395;  CoimoM  t. 
SkdUuek^  62  N.  Y.  848.  On  the  other  hand,  the  legislatnre  may,  after  adopt- 
ing a  statute  making  tax  deeds  prima  fade  evidenoe  of  title,  repeal  each 
statute  and  require  one  elaiming  under  a  tax  deed  te  proTe  the  existence  of 
all  steps  essential  to  ite  validity:  €fag9  T.  CaraMer,  125  lU.  447. 

Frotecuthnt/or  Unian^l  SaJtm  ^  Liqmor, — The  difficulty  of  obtelning  di* 
root  oTidence  of  the  violation  of  statutes  forbidding  or  regulating  the  nls 
of  intoxicating  liquors  has  resulted  in  various  enactments  making  the  pos- 
session or  delivery  of  snch  liquors  frima  faeU  evidence  of  their  unlawfol 
sale,  and  in  soma  instences  going  still  farther  and  making  evidence  of  the 
repntotion  of  the  house  as  being  ons  in  which  liquors  were  unlawfully  sold 
prima  fack  evidence  of  the  guilt  of  the  person  keeping  it^  These  enactments 
have,  with  a  single  exception,  been  susteined,  though  the  cases  to  which 
they  applied  were  oriminsl  proseeutionst  Board  qf  Conmdaakmera  tic*  v. 
MtixhoMl,  103  N.  Y.  143;  67  Am.  Bep.  705;  Edwarda  v.  Staie,  121  Ind.  450; 
8UmU  v.  Morgan,  40  Conn.  44;  Lincoln  v.  8miih,  27  Vt  32$;  SUtie  t.  CteaanH^ 
ham,  26  Coon.  196.  There  is  no  doubt  that  the  delivery  of  liquor  to  a  per* 
son  may  be  made  prima  facie  evidence  that  it  was  unlawfully  sold  to  himt 
Hotoard  v.  Moot,  64  N.  Y.  262;  8taU  v.  Hurley,  64  Me.  562;  CommcmweaiA 
V.  WUliame,  6 Gray,  1;  OommonweaUhr,  WaUaee,  7 Gray, 222;  Oommenwealth 
T.  Mahoney,  14  Gray,  46;  or  that  the  drinking  of  liquor  on  defendant's  prem- 
ises may  be  evidence  that  it  was  sold  with  the  intent  that  it  should  be  drunk 
there;  Board  qf  Oommiuhnere  ete,  v,  M&rehofU,  103  N.  Y.  143;  57  Am.  Repb 
705;  and  the  reputetion  of  defendant's  place  of  busiuess  may  by  stetnte  lie 
made  material  and  cast  upon  him  the  burden  of  proof:  SiaU  v.  Thomat,  47 
Conn.  546;  86  Am.  Rep.  98.  Upon  this  subject  the  decisions  are  not  entirely 
harmonious.  The  stetute  of  Connecticut  under  consideration  in  the  case  last 
cited  forbade  an  unlicensed  person  to  keep  liquors  with  intent  to  sell  them, 
and  declared  that  every  person  keeping  a  place  in  which  it  is  reputed  that 
intoxicating  liqnors  are  kept  for  sale,  without  having  a  license  therefor, 
should  be  deemed  gailty  of  violating  the  law.  The  constitutionality  of  this 
statute  was  affirmed  on  the  ground  that  it  was  applicable  only  to  those 
places  which  had  a  reputation,  founded  on  proof  of  actual  sales  of  liquor 
therein.  A  statute  of  Rhode  Island,  in  effecti  made  it  the  duty  of  a  jury 
to  convict  a  defendant  of  unlawfully  keeping  liquors  for  sale  upon  proof 
that  his  plsce  was  frequented  by  persons  of  notoriously  bad,  or  intemperate 
character,  or  upon  proof  that  he  had  there  the  implemento  and  appurte- 
nances of  a  grog  or  tippling  shop,  in  the  absence  of  rebutting  testimony. 
The  supreme  court  of  that  state  regarded  this  statute  as  in  conflict  with  the 
presumption  of  innocence  to  which  every  accused  person  was  entitled,  and 
as  depriving  the  defendant  of  the  judgment  of  his  peers  as  to  his  actual  guilty 
and  of  due  process  of  law:  StaU  v.  Benmek,  18  R.  L  211;  43  Am.  Rep.  26b 
The  courto  of  that  state,  however,  conceded  that  when  the  sale  of  liquor  is 
unlawful  unless  licensed,  the  sale  or  keeping  liquor  for  sale  may  be  made 
prima  fade  evidence  that  such  sale  or  keeping  is  illegal,  which  defendant 
must  rebut  by  producing  his  license:  Slate  T.  Biggine,  18  R.  L  880;  SiaU  T« 
Mellor,  18  R.  I.  666. 
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Hke  ProUH  ^f  A.v§  Foreign  or  Inland  BiU  of  Shxhange  or  promfstory  note 
eertifled  by  a  notary  pnblio  may  be  made  legal  eyidenoe  of  the  facta  stated  in 
moh  protest^  and  tba  ttatnte  ginng  it  that  effect  is  oonatitational,  and  is  not 
seetrioted  to  protesta  made  before  ita  enaotmenti  Faie$  t«  Wadaworth,  23 
lie.  55a. 

Auditor^M  Seportt.^'A  ttatnte  anthorinng  the  appomtment  of  an  auditor 
In  actions  of  aecofont  for  the  pnrpoee  of  stating  the  account  between  the  par- 
tiee,  and  of  making  a  report  to  the  eoort^  which  report  may,  under  the 
direction  of  the  oonrt^  be  giren  in  eyidenoe  to  the  jury,  may  haye  the  effect 
of  changing  the  harden  of  proo^  becanse  the  report  mnst  be  assumed  prinm 
/ode  to  be  oorreet.  The  ttatnte  is  neyertheless  yalid  and  free  from  consti- 
tutional  objectioni  H<Ume$  y.  fftmi,  122  Mass.  605;  23  Am.  Rep.  ZSl;  AUm 
▼•  Hawks,  11  Piok.  859;  Morgan  y.  Mone,  13  Gray,  150. 

CkanbUng  Cbset.»A  statute  ol  Florida  declared  that  if  any  of  the  imple* 
ments,  deyiee%  or  appurtenances  actually  used  in  games  of  chance  uaually 
played  in  gambling-houses  or  by  gamblers  are  found  in  any  house,  room, 
booth,  shelter,  or  other  place,  it  shall  be  prhna  fade  eyidenoe  that  such 
bouse,  room,  or  place,  where  the  same  are  found  is  kept  for  gambling;  and 
ft  statute  of  Indiana  enacting  that  it  shall  be  sufficient  eyidenoe  that  any 
building  or  other  plaoe  was  rented  for  the  purpose  of  gaming,  if  such  gam- 
ing was  actually  carried  on,  and  the  owner  or  lessor  thereof  knew,  or 
had  reason  to  belieye^  that  the  lessee  suffered  any  gaming  therein,  and 
snob  owner  or  lessor  took  no  sufficient  means  to  preyent  or  restrain  the 
same.  These  statutee  were  assailed  on  the  ground  that  they  depriyed  the 
accused  of  due  process  of  law  and  usurped  the  functions  of  the  jury.  Each 
was  determined  to  be  within  the  constitutional  power  of  the  legislature,  and 
the  general  authority  of  the  legislature  to  establish  rules  of  eyidenoe  was 
affirmedx  Woolen  y.  State,  24  Fla.  335;  Morgan  y.  State,  117  Ind.  569.  In 
the  case  last  oited  the  oourt  said:  *'  As  incident  to  the  power  of  defining 
crimes  and  misdemeanors  and  of  declaring  what  shall  constitute  a  criminal 
offense,  our  legislature  has  always  assumed  to  determbie  what  shall  in  cer* 
tain  cases  be  deemed  sufficient  eyidenoe  of  the  commiuion  of  an  offense  or 
of  some  criminal  act  necessary  to  be  proyen  in  a  criminal  prosecution,  and 
this  assumption  haa  neyer,  as  we  belieye,  been  either  questioned  or  antago- 
nixed  by  the  courts.  That  body  has  so  assumed  to  determine  what  shall  be 
sufficient  eyidenoe  in  oases  of  rape,  seduction,  receiying  stolen  goods,  ob< 
etmoting  highways^  and  other  cases  which  might  be  eDumerated." 

In  Criminal  iVosfoi^/oss.— The  cases  already  cited  arising  out  of  proseou* 
tions  for  the  unlawful  sale  of  intoxicating  liquors,  or  for  keeping  or  renting 
places  for  the  purpose  of  gambling  therein,  sufficiently  establish  that  in 
criminal,  as  well  as  in  ciyil  cases,  the  legislature  may  declare  that  the  proof 
of  certain  facto  shall  be  prima  fade  evidence  of  the  existence  ol  a  crime  or  of 
some  other  act  constituting  an  essential  ingredient  of  a  crime.  So  far  as  we 
are  aware,  there  is  no  decision  denying  that  this  legislatiye  power  is  as  ap- 
plicable to  oriminal  prosecutions  as  to  ciyil  oases.  The  opinions  in  the 
criminal  cases,  howeyer,  are  more  cautiously  expressed,  and  seem  to  imply 
that  the  power  ia  not  unlimited  and  that  the  fact  which  is  made  prima  fade 
eyidenoe  of  some  other  fact  necessary  to  sustain  a  conviction,  must  be  one 
from  which  the  existence  of  the  latter  may  be  reasonably  inferred;  Voght  y« 
State,  124  Ind.  858.  In  Board  ^  Coimmieekmere  etc,  y.  Merchant,  103  N.  T* 
143,  148|  57  Am.  Bep.  705,  it  was  said:  **  The  general  power  of  the  legislature 
to  preeoribe  mlee  of  eyidenoe  and  methods  of  proof  ia  undoubted.    While 


686  Peoplb  v.  Cannon.  [New  York, 

tha  power  hM  tti  wmttttnlloiial  limftatioiiB,  it  ii  not  mij  to  define  precisel j 
what  they  are. 

A  law  which  wonld  pnetioally  ehnt  oat  the  OTidenee  of  a  party,  aod  thna 
deny  him  the  opportanity  for  a  trial,  wonld  •nfaetantially  depriTo  him  of  dix« 
prooeis  of  law.     Ifc  woald  not  be  possible  to  uphold  a  law  which  made  au  m.c-t 
prima /ode  evidenoe  of  a  crime  over  which  the  party  charged  had  no  control 
and  with  which  he  had  no  connection,  or  which  made  that  prima  /ade  evi- 
denoe  of  a  crime  which  had  no  relation  to  a  criminal  aet^  and  no  tendency 
whatever,  by  itcclft  to  prove  a  criminal  act    Bat  so  long  as  tho  legislatore. 
in  prescribing  mice  of  cridenoc,  in  either  criminal  or  civil  eases^  leaves  » 
party  a  fair  opportanity  to  make  his  defense  and  to  submit  all  the  facts  to 
the  Jaryt  to  be  weighed  by  them,  upon  evidence  legitimately  bearing  npon 
them,  it  it  difficnlt  to  perceive  how  its  aots  can  be  assailed  upon  oonstitii- 
tional  groanda."    So  in  the  principal  case,  the  ooort  evidently  was  not  pre- 
pared to  admit  that  the  power  of  the  legislature,  in  criminal  cases,  with 
respect  to  creating  presumptions  of  crime,  was  unlimited,  for  it  said:  "The 
limitations  are,  that  the  fact  upon  which  the  presumption  is  to  rest  must  haT« 
some  fair  relation  to^  or  natural  connection  with,  the  main  fact.    Hie  infer* 
ence  of  the  exiatenee  of  tho  main  fact,  because  of  the  exiatenco  of  the  fact 
actually  proved,  moat  not  be  merely  and  purely  arbitrary,  or  whoUy  unrea- 
sonable^ unnatural,  or  extraordinary,  and  the  accused  must  hare  in  each 
case  a  fair  opportunity  to  make  his  defense,  and  to  submit  the  whole  ease  to 
the  jury,  to  bo  decided  by  it  after  it  has  weighed  all  the  evidence  and  given 
cnch  weight  to  the  presumption  as  to  it  shall  seem  proper."    There  ia  beyond 
controversy  a  reason  for  imposing  limitations  in  criminal  prosecutions  which 
has  no  existence  in  civil  cases.     One  accused  of  a  criminal  act  is  presumed 
to  be  innocent,  in  the  absence  of  any  evidence  of  his  guilt,  and  we  apprehend 
that  this  presumption  is  one  protected  by  the  fundamental  law  of  each  state 
from  legislative  destruction.    If  so^  the  oourts  must  not  permit  it  to  be  in- 
directly destroyed  by  declaring  certain  fkets  to  be  prima  facie  evidence  of 
guilt,  when  thoee  facts  are  neither  criminal  in  themselves  nor  indicative  of 
the  existence  of  any  criminal  act  or  intent.     While  this  is  true,  the  courts 
may  often  experience  difficulty  in  determining  judicially  that  an  act  which, 
ia  the  judgment  of  the  legislature^  tends  to  prove  another  criminal  aot^  has, 
ia  faot|  no  such  tendencyi  and  in  all  cases  in  which  reasonable  doubt  exiats, 
we  assume  that  the  legislative  determination  will  not  be  regarded  as  beyond 
the  legislative  power.    In  civil  cases  there  is  probably  no  inhibitioa  in  any 
state  constitution,  express  or  implied,  sgainst  the  legislature  imposing  the 
harden  of  proof  upon  one  rather  than  upon  another  party  litigant    Hence 
it  is  not  probable  tiiat  any  contingency  will  ever  arise  in  which  the  judiciary 
will  declare  that  a  statute^  applicable  to  civil  cases  only,  is  unconstitutional 
because  it  dedares  proof  or  evidence  of  a  particular  aot.or  condition  shall  be 
prima  fade  evidence  of  some  other  ael^  or  shall  relieve  the  party  in  whoee 
favor  Uie  presumption  is  created  from  the  necessity  of  offBring  further  evI* 
dence  in  its  support^  in  the  absence  of  rebatting  evidence  on  the  part  of  his 
adversary. 

Coneltuiife  Pre9wnpti<ma,^^U>taUM  have  also  frequently  beea  enacted  pur- 
porting to  make  one  fact  conclusive  evidence  of  another,  when,  as  a  matter 
of  fact,  the  existence  of  the  former  is  not  necessarily  connected  with  the  ex* 
istence  of  the  latter.  The  efifeot  of  such  a  statute,  if  oonstitutional,  ia  to 
create  a  liability  or  cause  of  action  or  of  defense  where  the  presumed  faoft^ 
but  for  the  existence  of  the  statute,  might  be  disproved.  If,  therefore,  the 
fa'^t  ia  one  which,  in  the  nature  of  things,  is  an  essential  part  of  the  cause 
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of  aeiioii  or  of  the  right  claimed,  the  statute  mnst  be  nnoonstftntlonal; 
otherwise  the  power  of  the  legislature  to  dispense  with  an  essential  f»«t  and 
to  ereate  a  cause  of  action  where  none  otherwise  exists  mnst  bo  affirmed, 
and  to  affirm  this  would  be  to  place  the  rights  of  aU  persons  within  the  abso- 
lute control  of  the  legislature.  Probably  the  most  familiar  instances  of  con- 
stitutional statutes  making  one  fact  conclnsiTC  evidence  of  another,  when  it 
is  dear  that  there  Is  no  necessary  connection  between  the  two,  are  those 
statutes  which  make  a  tax  deed  or  an  assessment  roll  cTidenoe  of  the  regu- 
larity of  oertain  proceedings  directed  by  a  statute  to  be  taken  in  the  assess- 
ment of  property  or  in  advertising  and  selling  it  for  delinquent  taxes.  The 
rule  upon  this  subject  is  as  follows:  If  the  legislature  has  prescribed  any 
step  to  be  taken  which  it  might  have  omitted  to  prescribe  without  affecting 
the  validity  of  the  proceedings,  then  it  may  declare  that  the  tax  deed  or  the 
assessment  roll  shall  bo  oonolusive  evidence  of  the  taking  of  such  step,  at  the 
proper  time  and  in  the  proper  manner,  though  the  roll  may  have  been  mads 
in  dne  form  or  the  deed  executed  without  such  step  being  taken  at  all,  and 
though  neither  the  roll  nor  the  deed  affirms  in  direct  terms  that  the  step  has 
been  taken. 

8ueh  a  statoto  is  constitutional,  because  It  cannot,  in  any  event,  do  more 
than  deprive  the  party  of  the  right  to  have  something  done  which  has  not 
been  guaranteed  to  him  by  any  provision  of  the  constitution,  and  which  the 
legislature  might  have  in  the  first  instance  failed  to  reqnire.  Hence,  if 
property  has  been  assessed  and  equalised,  and  is  subject  to  taxation,  and 
taxes  thereon  have  not  been  paid,  the  other  steps  required  by  statute  to  be 
taken  may  be  regarded  as  directory  merely,  and  the  legislature  may  create 
a  oondusive  presumption  of  their  existence:  Phelpa  v.  Meade,  41  Iowa,  470; 
De  TretfiOe  v.  SmaUe,  98  IT.  8.  62G^  8mUh  v.  Cleveland,  17  Wis.  656;  Ensign 
V.  Barse^  107  N.  T.  329;  MaUer  qf  Lake,  40  La.  Ann.  142L  Thus,  referring 
to  a  statute  making  a  tax  deed  prima  fade  evidence  of  the  assessment  and 
equalisation  of  the  property,  of  the  levy  and  nonpayment  of  taxes,  of  the 
regularity  of  the  sale,  of  the  nonredemption  therefrom,  and  that  the  proper 
officer  executed  the  deed,  and  conclusive  evidence  of  all  other  proceedings 
from  the  assessment  by  the  assessor  inclusive,  up  to  the  execution  of  the 
deed,  the  oonrt  said:  **  We  see  no  valid  objections  to  these  provisions.  If  the 
property  owner  held  property  which  was  liable  to  taxation,  which  had  been 
properly  assessed,  for  a  tax  duly  levied,  which  had  not  been  paid,  but  allowed 
to  become  delinquent,  and  the  property  had  been  sold  as  required  by  law  and 
not  redeemed,  there  is  no  hardship  in  providing  that  he  shall  not  take  ad- 
vantage of  mere  irregularities  which  did  not  affect  his  substantial  rights,  to 
avoid  the  e£foot  of  his  delinquency.  The  matters  which  he  is  expressly  autho- 
rized to  dispute  enable  him  to  raise  every  point  essential  to  a  just  defense. 
Justice  does  not  require  that  he  should  be  entitled  to  interpose  pure  techni> 
ealitiea**:  Rollins  v.  WrigM^  93  CaL  397.  The  legislature  may  provide  for  the 
sale  of  property  for  delinquent  taxes  without  requiring  any  notice  of  such 
sale,  and  therefore  it  may  declare  that  a  tax  deed  shall  be  oondusive  evi- 
dence of  th«  gtving  of  such  notice  as  the  statute  has  prescribed:  Allen  v. 
Armstrong^  16  Iow%  008,  013;  AhboU  r.  Lindenbower,  4S  Ma  162L  On  the 
other  hand,  il  Iim  been  said  that^  "Due  and  reasonable  notice  of  the  sale 
of  property  for  delinquent  taxes  Is  necessary  to  the  validity  of  the  sale,** 
and  therefore  that  a  tax  deed  cannot  be  made  oondusive  cTidence  of  such 
notice!  Marx  v.  Hanthom,  80  Fed.  Rep.  685.  Further  instances  in  which 
it  has  been  held  that  a  statate  may  make  tax  deeds  conclusive  evidence,  and 
thus  shut  out  testimony  to  the  contrary,  are  that  the  sale  was  made  in  a 
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lawful  Aurnar:  OoM  r,  Tliompton,  45  Iowa,  450;  McCready  ▼.  6exby%  29 
Iowa*  356;  4  Am.  Rep.  214;  CaUahan  ▼.  HurUy,  93  U.  8.  387,  and,  at  tha 
proper  Mm%  Shawkr  T.  Johmtom,  62  Iowa,  472}  Clark  ▼.  Thomp§(m,  87  lowi, 
636,  641. 

Howe?er  the  oonrtt  may  differ  as  to  what  is  an  indispeaaable  essential  to 
a  tax  sale,  they  agrea  that  the  property  holder  cannot  be  deprived  of  his 
property  where  snob  essential  does  exists  by  declaring  that  the  deed  or  as- 
sessment shall  be  oonolnsive  OTidenca  ol  it.  **  We  state  the  principle  which 
must  be  legally  and  logically  trae  in  this  wisat  If  any  given  stop  or  matter 
in  the  azeroisa  of  the  power  to  tax  (as,  for  example,  tha  fact  of  a  levy 
by  proper  anthority),  is  so  indispensabla  tbat  without  its  performance  no 
tax  can  be  raised,  then  that  step  or  matter,  whatever  it  may  be,  cannot  b« 
dispensed  with,  and  with  respect  to  that  the  owner  cannot  be  oondnded 
from  showing  tha  truth  by  a  mere  legislative  declaration  to  that  effect": 
AUen  V.  Armatrang,  16  Iowa,  513.  " The  true  rule  on  tha  subject  seems  to  be 
that  the  legislature  may  make  a  tax  deed  conclusive  evidence  of  the  regu* 
larity  of  the  prior  proceedings  as  to  all  nouossentials  or  matters  of  routine 
which  rest  in  mere  expediency — acts  which  need  not  have  been  required  in 
the  first  places  as  an  affidavit  of  the  sheriff  to  the  delinquent  list — and  which 
tha  legislature  may,  by  a  curative  act,  excuse  when  omitted.  But  the  owner 
of  property  cannot  be  precluded  from  showing  the  in  validity  of  a  tax  deed 
thereto  by  proving  the  omission  of  any  act  essential  to  the  dne  assessment 
of  the  same,  or  levy  of  the  taxes  thereon  and  sale  thereof  on  that  account. 
As  to  tha  performance  of  these  acts  and  the  facts  necessary  to  constitute 
them,  the  deed  can  only  be  made  pritna  facie  evidence**!  Mofx  ▼•  Ilanthom^ 
80  Fed.  Rep.  585.  "  It  would  doubtless  be  a  wholesome  and  safe  rule  to  es- 
tablish that  the  legislature  has  power  to  declare  that  the  neglect  to  perform 
any  act  relating  to  the  assessment  and  collection  of  taxes  that  it  had  the  right 
to  dispense  with  in  the  outset,  should  not  defeat  the  sale  of  the  property  for 
nonpayment  thereof;  bnt  to  attempt  to  dispense  with  the  assessment  of  the 
property  or  levy  of  the  tax  and  allow  an  enforcement  of  a  pretended  tax 
would  be  sanctioning  an  arbitrary  exaction.  It  would  not  be  a  tax  lei  ied  in 
pursuance  of  law  as  provided,  in  effect,  by  the  ooustitution  of  the  state**! 
Strode  v.  Wather^  17  Or.  58.  It  is  therefore  dear  that  where  the  oonstitn* 
tion  of  a  state  requires  an  assessment  and  equalisation  of  property,  the  leg- 
islature cannot  make  a  tax  deed  conclusive  evidence  of  such  assessment  or 
equalization:  Davie  ▼.  Vanaradaltt  59  Miss.  367;  Strode  ▼•  Washer^  17  Or. 
53;  SharpUigh  T.  Surdam^  1  Flip.  472;  Immegart  v.  Ghrgae,  41  Iowa,  439; 
Cairo  etc.  B.Ji.Co.  ▼.  Parks,  32  Ark.  131,  142;  AUem  v.  Armstrong,  16  Iowa, 
508,  514;  StotuUnmire  r.  UrowTi,  48  Ala.  699;  57  Ala.  482.  The  dicta  all  agree 
that  the  owner  cannot  be  precluded  from  showing  a  want  of  a  valid  levy  of 
the  tax,  but  we  have  not  discovered  any  case  in  which  the  question  was 
necessarily  involved.  Where  a  warrant  is  required  to  issue  to  anthorixe  soma 
officer  to  proceed  to  sell  property  delinquent  fur  taxes,  it  may  be  that  it  is 
a  "material  and  fundamental  step  in  the  sale,  and  the  rightfulness  of  any 
sale  must  rest  upon  the  fact  of  such  warrant,  and  it  is  not  competent  for  the 
legislature  to  create  a  presumption  which  shall  oveiride  tha  fact  or  estop 
the  party  proving  the  truth":  Corbin  ▼.  Hill,  21  Iowa,  72. 

Coneluehfe  Presumptioni  in  Other  Cases.— We  have  referred  at  some  length 
to  the  rules  here  under  consideration  as  applied  to  tax  cases.  The  decisions 
applicable  to  these  cases  are  more  numerous  than  elsewhere,  and  the  prin- 
ciples applicable  to  them  may  by  analogy  be  applied  to  other  cases  concern- 
ing which  the  courts  have  not  had  occasion  to  speak  so  frequently  or  dearly. 
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Tbo  legialatnre  by  creating  a  conclusive  presumption  cannot  deprive  a  party 
•of  a  vested  right.  In  criminal  prosecutions,  we  apprehend  that  under  no  oir* 
cumstances  can  the  legislature  create  a  conclusive  presumption  of  guilt,  nor 
deprive  the  accused  of  the  right  to  ofifer  proof  of  bis  innocence,  nor  require 
tlie  jury  to  disregard  such  proof,  nor  to  give  effect  to  any  presumption  of  the 
truth  of  which  they  are  not  satisfied:  Voght  v.  State,  124  Ind.  358;  8tcUe  r. 
Beswiek,  13R.  L  211;  43  Am.  Rep.  26.  In  civil  cases,  though  we  hare  met 
no  direct  adjudication  on  the  subject,  we  think  it  safe  to  assert  that  where 
«  party  would  be  able  to  establish  his  cause  of  action  and  of  defense,  were 
he  permitted  to  prove  the  truth,  and  such  cause  or  defense  does  not  consist. 
of  a  mere  irregularity  or  technicality,  he  cannot  be  precluded  from  offering 
anch  proof  by  a  statute  creating  a  conclusive  presumption  against  him:  L.  B. 
tte.  B  B.  Co.  ▼.  Payne,  33  Ark.  816;  34  Am.  Rep.  55;  Cairo  eie.  B.  B.  Co.  v. 
Park*,  32  Ark.  131,  unless  such  presumption  is  a  mere  enforcement  against 
him  of  the  doctrines  of  estoppel,  or  a  mere  application  of  a  statute  of  limi- 
tation nnder  which  he  is  prevented  from  asserting*  some  cause  of  action  or  of 
■defense  because  he  had  not  acted  within  the  time  allowed  him  by  law.  Per- 
haps the  decision  in  Wtlb  ▼•  Den,  17  How.  576,  cannot  be  reconciled  with 
what  we  have  here  said.  The  legislature  of  the  state  of  Tennessee  enacted 
that  whenever  a  deed  has  been  registered  "  twenty  years  or  more,  the  same 
•hall  be  presumed  to  be  upon  lawful  authority,  and  the  probate  shall  be 
good  and  effectual,  though  the  certificate  on  which  the  tame  has  been 
registered  has  not  been  transferred  to  the  register's  books,  and  no  matter 
what  has  been  the  form  of  the  certificate  of  probate  or  acknowledgment." 
In  an  actiou  of  ejectment  a  copy  of  the  registry  of  a  deed  was  offered  in  evi- 
dence, to  the  admission  of  which  the  defendanto  objected,  becanse  it  was  not 
proved,  acknowledged,  or  authenticated,  to  as  to  entitle  it  to  registration^ 
and  there  was  no  proof  of  its  acknowledgment  or  of  the  privy  acknowledg- 
ment of  Mary  Stifl^  a  fenu  covert,  party  thereto.  The  objection  was  over- 
ruled, and  the  copy  read  in  evidBuce.  In  sustaining  the  action  of  the  trial 
court,  the  supreme  court  of  the  United  States,  after  referring  to  the  fact 
that  the  deed  was  registered  in  1809,  and  that  some  of  the  grantees  had  been 
in  possessioD  under  it  ever  since,  added:  "After  such  a  length  of  time  the 
law  presumes  it  to  have  been  registered  on  lawful  authority,  without  regard 
to  the  form  of  certificate  of  probate  or  acknowledgment.  As  a  legal  pre- 
sumption it  is  conclusive  that  the  deed  was  properly  acknowledged,  although 
the  contrary  may  appear  on  the  face  of  the  papers."  This  language,  stand* 
ing  alone  and  disconnected  from  the  circumstances  of  the  ease  in  which  it 
was  used,  might  imply  that  the  statute  which  the  court  was  interpreting 
had  created  a  conclusive  presumption  of  the  execution  of  the  deed,  and  that 
auch  statute  was  nevertheless  constitutional  and  valid.  There  was  not»  how- 
ever, in  the  case,  any  offer  to  prove  that  the  instrument  as  it  appeared  on 
record  had  not  been  executed  by  the  grantors,  and  the  only  effect  of  the  de* 
eiaiou  of  the  trial  court  was  to  oast  upon  those  disputing  the  deed  the  bur- 
den of  proving  its  nonexecution.  This,  taking  into  consideration  the  pos- 
session maintained  nnder  it,  and  the  length  of  time  for  which  it  had  appeared 
upon  the  registry,  was  unquestionably  within  the  power  of  the  legislatord. 
▲h.  81^  &ir.«  You  XXXVL-44 
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OmanAoam  Injvmiovi  to  Teadb  and  Commbbcb. — An  ■gnMMnt  &•• 
IWMa  d«ftl«n^  iDAde  for  the  purpoM  of  ooatroUing  the  prioa  And  man- 
aging Iho  batineM  of  the  Mle  of  ooal,  lo  m  to  preTent  oompotition  in 
prio«  betWMn  the  parties  to  the  agreement,  ie  illegal,  and  if  the  piioe 
«f  ooal  was  raited  in  pnranance  of  the  agreement  and  to  effect  its  ob» 
Jeoti  the  ortme  of  eooepiracj  was  committed,  and  ie  paniahable,  vnder 
n  ttatnte  making  it  a  misdemeanor  for  two  or  more  pereone  to  oonapire 
to  oommit  any  act  injoriont  to  trade  and  oommeroe;  nor  can  tiio  gniltj 
partiei  escape  conviction  by  proTing  that  the  object  of  the  agreement 
was  to  prevent  minous  riTslry  between  dealers  in  the  same  eommoditj, 
and  that  it  had  not  resalted  in  raising  the  price  beyond  its  nonunal  and 
reasonable  valae. 

OOHirauons— OvKBT  Act.  » If  an  nnlawrnl  agreement  to  raise  the  prieo 
of  coal  was  entered  into  between  dealers  therein,  the  raising  of  the 
price  in  pursuance  of  euoh  agreement,  and  to  accomplish  its  porpoci^ 
is  an  orert  act  sufficient  to  sustain  a  conviction  fbr  conspiraoj* 

Pbobbcutioii  for  conppiraoj.  The  defendant  and  othen, 
eonBtituting  all  but  one  of  the  retail  dealers  in  coal  in  the 
city  of  Lockport,  entered  into  an  agreement  to  organize  a 
ooal  exchange  for  auch  city.  The  agreement  was  in  writing, 
purporting  to  be  the  constitutioa  and  by-laws  of  such  coal 
exchange.  The  objects  of  the  Exchange  were  stated  to  be  the 
fostering  of  trade  and  commerce  in  coal,  wood,  and  other 
products,  the  protection  from  unjust  and  unlawful  exactions, 
the  production  of  uniformity  and  certainty  in  the  customs 
and  usages  of  the  trade,  the  establishing  of  such  rules 
and  regulations  as  might  be  proper  and  necessary  for  the 
mutual  co-operation,  interest,  and  protection  of  the  retail 
dealers  in  ooal  and  wood  in  the  city  of  Lockport,  and  it  was 
made  the  duty  of  all  members  to  strictly  obey  all  the  pro- 
visions of  the  constitution,  by-laws,  and  resolutions  of  the 
Exchange,  and  to  permit  the  secretary  the  free  exercise  of.the 
duties  imposed  upon  him  in  enforcing  them.  Officers  and 
committees  of  the  Exchange  were  provided  for;  one  of  such 
officers  was  its  secretary,  who,  it  was  agreed,  should  be  per- 
mitted to  see  any  portion  of  the  books  of  any  member,  when 
in  pursuit  of  wrongdoing,  and  to  demand  an  affidavit  when 
he  thinks  it  necessary  to  refute  or  sustain  any  specifio 
charge.  Any  member  charged  with  violating  any  provision 
of  the  by-laws,  or  any  rule  or  resolution  of  the  Exchange,  or 
of  being  guilty  of  conduct  unbecoming  a  member  or  preju- 
dicial to  its  interests,  or  of  giving  short  weight  or  over- 
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weight,  was  liable  to  be  Bummoned  before  the  eecretary,  and 
if  the  charge  were  regarded  as  sustained  by  the  secretary 
the  member  was  considered  to  be  '4n  default"  until  five- 
sixths  of  all  the  members  should  vote  to  reinstate  him. 
A  member  in  default  forfeited  all  rights  to  any  moneys  or 
property  held  by  the  Exchange  as  its  own  or  in  trust, 
and  all  rights  of  membership,  unless  reinstated,  and  could 
not  be  reinstated  except  by  a  vote  of  five-sixths  of  the 
members,  and  depositing  with  the  treasurer  one  hundred 
dollars  as  a  fee  for  renewal  of  membership.  A  member 
accused  by  the  secretary  of  having  violated  any  provision  of 
the  constitution  or  by-laws,  or  of  any  resolution,  though  there 
was  no  evidence  upon  the  subject,  was  required  to  make  an 
affidavit  *^that  he  has  in  no  instance  sold  or  delivered  coal 
for  which  he  has  not  received  the  full  price  at  which  the^ 
majority  of  the  other  members  were  selling  coal  of  the  same- 
sice  at  the  same  time,  and  that  he  has  not  directly  or  indi- 
rectly given  any  rebate,  commission,  or  other  concession 
equivalent  to  cash,  thereby  actually  reducing  the  established 
market  price  made  by  the  Lockport  Coal  Exchange,  and  that. 
not  less  than  two  thousand  and  not  more  two  thousand 
pounds  had  of  his  knowledge  been  sold  by  himself,  his  part- 
ner, or  any  employees,  and  delivered  as  a  ton."  The  agree-^ 
ment  further  declared  that  the  price  of  coal  in  retail  should,. 
as  far  as  practicable,  be  kept  uniform;  that  it  should  re-^ 
quire  a  five-sixths  vote  of  all  members  of  the  Exchange  to 
advance  or  reduce  the  price  of  coal;  and  '^  no  price  shall  be 
made  at  any  time  which  amounts  to  more  than  a  fair  and 
reasonable  advance  over  wholesale  rates,  or  is  higher  than 
the  current  prices  of  exchanges  at  Rochester  or  Buffalo^ 
figured  upon  corresponding  freight  tarifl*,  but  at  no  time  shall 
the  price  of  coal  at  retail  exceed  one  dollar  above  the  cost  of 
the  same  at  wholesale,  except  by  the  unanimous  vote  of  all 
the  members  of  the  Exchange";  that  the  sale  of  coal  should 
be  through  the  nominal  channels  of  the  trade;  that  soliciting 
should  be  discouraged,  and  no  club  orders  to  associated 
buyers  to  reduce  prices  should  be  considered  or  accepted; 
that  no  member  should  employ  any  person  to  solicit  orders, 
nor  display  any  sign  indicating  that  orders  for  coal  would  be 
taken  at  outside  places.  The  indictment  averred  that  this 
agpreement  constituted  an  unlawful  conspiracy  to  increase  the 
price  of  coal  at  retail  in  the  city  of  Lockport,  and  that  in 
pursuance  of  it  the  defendants  and  other  members  of  th^ 
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Exchange  elected  officers,  and  by  resoluUona  fixed  and  et- 
tablished  the  rate  and  price  of  ooal  at  yarioua  Boma,  which 
were  seventy-five  cents  per  ton  higher  than  Uie  previoos 
market  price  of  coal  of  like  quality  at  retail  in  the  same  city. 
The  evidence  left  no  doubt  of  the  oxecution  of  the  agreement, 
the  organization  of  the  Exchange,  and  the  fixing  of  the  ad« 
yanced  price  of  coal  as  charged  in  the  indictment. 

E.  M,  AsMeyf  for  the  appellants. 
P.  F.  Kxng^  for  the  respondent 

**^  Andrews,  C.  J.  Section  1G8  of  the  Penal  Cod«  makes 
it  a  misdemeanor  for  two  or  more  persons  to  conspire  (subd. 
6)  '*  to  commit  any  act  injurious  to  the  public  health,  to  pub- 
lic morale,  or  to  trade  or  commerce,  or  for  the  perversion  or 
obstruction  of  public  justice,  or  of  the  due  administration  of 
the  law/'  The  Revised  Statutes  contained  a  similar  provi- 
sion: 2  Rev.  Stats^  692,  sec.  8,  subd.  8. 

The  fact  that  the  defendants  subscribed  the  oonstitntion 
and  by-laws  of  the  ^  Lockport  Coal  Exchange,"  and  partici- 
pated in  its  management  was  not  controverted  on  the  triaL 
Nor  is  it  denied  that  the  object  of  the  organixation  was  to  pre- 
vent competition  in  the  price  of  coal  among  the  retail  dealers, 
acting  as  the  *^  Lockport  Coal  Exchange,"  by  constituting  the 
Exchange  the  sole  authority  to  fix  the  price  which  should  be 
charged  by  the  members  for  coal  sold  by  them,  and  there  is 
no  dispute  that  in  pursuance  of  the  plan  the  *^  Exchange 
did  proceed  to  fix  the  price  of  coal,  and  that  the  parties  to  the 
agreement  were  thereafter  governed  thereby  in  making  sales 
to  their  customers.  It  is  not  questioned  that  the  price  first 
established  was  seventy-five  cents  in  advance  of  the  then 
market  price,  and  that  there  was  afterwards  a  still  further 
advance.  Tlie  defendants  gave  evidence  tending  to  show 
(and  of  this  there  was  no  contradiction),  that  before  and  at 
the  time  of  the  organization  of  the  Exchange  the  excessive 
competition  between  the  dealers  in  coal  in  Lockport  had 
reduced  the  price  below  the  actual  cost  of  the  coal  and  the 
expense  of  handling,  and  that  the  business  was  carried  on  at 
a  loes.  It  was  not  shown  that  the  prices  of  coal,  fixed  from 
time  to  time  by  the  Exchange,  were  excessive  or  oppressive, 
or  were  more  than  sufficient  to  afibrd  a  fair  remuneration  to 
tl)e  dealers.  The  trial  judge  submitted  the  case  to  the  jury 
upon  the  proposition  that  if  the  defendants  entered  into  the 
organization  agreement  for  the  pnrpoae  of  oontrollii^  (be 
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price  of  coal  and  managing  the  burinesB  of  the  sale  of  coal, 
00  as  to  prevent  competition  in  price  between  the  members  of 
the  Exchange,  the  agreement  wae  illegal,  and  that  if  the  jnrj 
found  that  this  was  their  intent,  and  that  the  price  of  coal 
was  raised  in  pursuance  of  the  agreement  to  efTect  its  object, 
ihe  crime  of  conspiracy  was  established.  The  correctness  of 
this  proposition  is  the  main  question  in  the  case.  If  a  com- 
bination  between  independent  dealers,  to  prevent  competition 
between  themselves  in  the  sale  of  an  article  of  prime  necessitji 
is,  in  the  contemplation  of  the  law,  an  act  inimical  to  trade 
or  commerce,  whatever  maj  be  done  under  and  in  pursuance 
of  it,  and  although  the  object  of  the  combination  is  merely 
the  due  protection  of  the  parties  to  it  against  ruinous  rivalry^ 
and  no  attempt  is  made  to  charge  undue  or  excessive  prices, 
then  the  indictment  was  sustained  by  proof.  .On  the  other 
hand,  if  the  validity  of  an  agreement,  having  for  its  object 
the  prevention  of  competition  between  dealers  in  the  same 
commodity,  depends  upon  what  may  be  done  under  the  agree- 
ment, and  it  is  to  be  adjudged  valid  or  invalid  according  to 
the  fact  whether  it  is  made  the  means  for  raising  the  price  of 
a  commodity  beyond  its  normal  and  *^'  reasonable  value, 
then  it  would  be  difiScult  to  sustain  this  conviction,  for  it 
affirmatively  appears  that  the  price  fixed  for  coal  by  the  Ex- 
change did  not  exceed  what  would  afford  a  reasonable  profit 
to  the  dealers.  The  obtaining  by  dealers  of  a  fair  and  reason- 
able price  for  what  they  sell  does  not  seem  to  contravene  pub- 
lic policy,  or  to  work  an  injury  to  individuals.  On  the 
contrary,  the  general  interests  are  promoted  by  activity  in 
trade,  which  cannot  permanently  exist  without  reasonable 
encouragement  to  those  engaged  in  it  Producers,  consumers, 
and  laborers  are  alike  benefited  by  healthful  conditions  of 
business. 

But  the  question  here  does  not,  we  think,  turn  on  the  point 
whether  the  agreement  between  the  retail  dealers  in  coal  did, 
as  matter  of  fact,  result  in  injury  to  the  public  or  to  the  com- 
munity in  Lockport.  The  question  is,  was  the  agreement,  in 
view  of  what  might  have  been  done  under  it  and  the  fact  that 
it  was  an  agreement  the  effect  of  which  was  to  prevent  com- 
petition among  the  coal-dealers,  one  upon  which  the  law 
affixes  the  brand  of  condemnation.  It  has  hitherto  been  an 
accepted  maxim  in  political  economy  that  **  competition  is  the 
life  of  trade.'*  The  courts  have  acted  upon  and  adopted  this 
maxim  in  passing  upon  the  validity  of  agreements,  the  design 
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of  which  was  to  prevent  competition  in  trade,  and  have  held 
such  agreements  to  be  invalid.  It  is  to  be  noticed  that  the 
organization  of  the  *^  Exchange''  was  of  the  most  formal  char* 
acter.  The  articles  bonnd  all  who  became  members  to  con« 
form  to  the  regulations.  The  observance  of  such  regulations 
bj  the  members  was  enforced  by  penalties  and  forfeitures. 
A  member  accused  by  the  secretary  of  having  violated  any 
provision  of  the  constitution  or  by-laws  was  required  to  purge 
himself  by  affidavit,  although  evidence  to  sustain  the  charge 
should  be  lacking.  Tho  shippers  of  coal  were  to  be  notified 
in  case  of  persistent  default  by  the  member,  that  **  he  is  not 
•entitled  to  the  privileges  of  the  membership  in  the  Exchange.'' 
No  member  was  permitted  to  sell  coal  at  less  than  the  price 
Hxed  by  the  Exchange.  The  organization  was  a  carefully  de- 
vised scheme  to  prevent  competition  in  the  price  of  coal 
*^  among  the  retail  dealers,  and  the  moral  and  material 
power  of  the  combination  afforded  a  reasonable  guaranty  that 
others  would  not  engage  in  the  business  in  Lockport  except 
in  conformity  with  the  rules  of  the  Exchange. 

The  cases  of  Hooker  v.  Vandewatery  4  Denio,  849;  47  Am. 
Dec.  258,  and  Stanton  v.  Alien,  6  Denio,  434,  49  Am.  Dec.'  282, 
are,  we  think,  decisive  authorities  in  support  of  the  judgment 
in  this  case.  They  were  cases  of  combinations  between  trans- 
portation lines  on  the  canals,  to  maintain  rates  for  the  carriage 
of  goods  and  passengers,  and  the  court,  in  those  cases,  held 
that  the  agreements  were  void,  on  the  ground  that  they  were 
agreements  to  prevent  competition,  and  the  doctrine  was 
affirmed  that  agreements  having  that  purpose,  made  between 
independent  lines  of  transportation,  were,  in  law,  agreements 
injurious  to  trade.  In  those  cases  it  was  not  shown  that  the 
rates  fixed  were  excessive.  In  the  case  in  5  Denio,  the  judge 
delivering  the  opinion  referred  to  the  effect  of  the  agreement 
upon  the  public  revenue  from  the  canals.  This  was  an  added 
circumstance,  tending  to  show  the  injury  which  might  result 
from  agreements  to  raise  prices  or  prevent  competition.  See 
also,  People  v.  Fisher,  14  Wend.  10;  28  Am.  Dec.  501;  Amot 
V.  PitiBton  etc.  Coal  Co.,  68  N.  Y.  558;  28  Am.  Rep.  190.  The 
gravamen  of  the  offense  of  conspiracy^  is  the  combination. 
Agreements  to  prevent  competition  in  trade  are  in  contom« 
plation  of  law  injurious  to  trade,  because  they  are  liable  to  be 
injuriously  used.  The  present  case  may  be  used  as  an  illus- 
tration. The  price  of  coal  now  fixed  by  the  exchange  may 
be  reasonable  in  view  of  the  interests  both  of  dealers  and 
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conBumcrs,  but  the  organization  may  not  always  be  gnided 
by  the  principle  of  absolute  justice.  There  are  some  limita- 
tions in  the  constitution  of  the  Exchange,  bnt  these  may  be 
changed  and  the  price  of  coal  may  be  unreasonably  advanced. 
It  is  manifest  that  the  Exchange  is  acting  in  sympathy  with 
the  producers  and  shippers  of  coal.  Some  of  the  shippers 
were  present  when  the  plan  of  organization  was  consideredi 
and  it  was  indicated  on  the  trial  that  the  producers  had  a 
similar  organization  between  themselves.  If  agreements  and 
combinations  to  prevent  competition  in  prices  are  or  may  be 
hurtful  to  *^^  trade,  the  only  sure  remedy  is  to  prohibit  all 
agreements  of  that  character.  If  the  validity  of  such  an 
agreement  was  made  to  depend  upon  actual  proof  of  publio 
prejudice  or  injury,  it  would  be  very  difficult  in  any  case  to 
establish  thp  invalidity,  although  the  moral  evidence  might 
be  very  convincing.  We  are  of  the  opinion  that  the  principle 
upon  which  the  case  was  submitted  to  the  jury  is  sanctioned 
by  the  decisions  in  this  state,  and  that  the  jury  were  properly 
instructed  that  if  the  purpose  of  the  agreement  was  to  prevent 
competition  in  the  price  of  coal  between  the  retail  dealers,  it 
was  illegal  and  justified  the  conviction  of  the  defendants. 

There  is  a  single  remaining  question.  The  trial  judge  was 
requested  by  the  defendants'  counsel,  in  isubstance,  to  charge 
that  the  overt  act  required  to  be  proved  to  sustain  a  convic- 
tion for  conspiracy,  must  be  one  which  might  injuriously  affect 
the  public,  and  that  the  act  of  the  defendants  in  raising  the 
price  of  coal  was  of  itself  not  such  an  overt  act  as  was  re- 
quired. The  request  was,  we  think,  properly  refused.  The 
offense  of  conspiracy  was  complete  at  common  law  on  proof 
of  the  unlawful  agreement  It  was  not  necessary  to  allege  or 
prove  any  overt  act  in  pursuance  of  the  agreement:  3  Gh. 
Cur.  Laws,  142;  O'Connell  v.  Reg.,  11  Clark  &  F.  155.  In 
this  state  this  rule  of  the  common  law  was  changed  by  the 
revised  statutes,  and,  with  certain  exceptions,  it  was  provided 
that  no  agreement  should  be  deemed  a  conspiracy  ^'unless 
some  act  beside  such  agreement  be  done  to  effect  the  object 
tliereof  by  one  or  more  of  the  parties  to  such  agreement": 
2  Rev.  Stats,  692,  sec.  10.  And  this  principle  was  re-enacted 
in  the  Penal  Code,  sec.  171.  The  object  of  the  statute  was  to 
require  something  more  than  a  mere  agreement  to  constitute 
a  criminal  conspiracy.  There  must  be  some  act  in  pursuance 
thereof  and  done  to  effect  its  object,  before  the  crime  is  con- 
summated.   A  mere  agreement,  followed  by  no  act,  is  insuf- 
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fident.  The  overt  act  charged  in  the  indictment  and  proTed^ 
was  the  raising  of  the  price  of  coaL  The  raising  of  the  price 
of  coal  by  a  dealer  connected  with  any  conspiracy  is  not  nor 
lawful,  but  if  there  is  a  conspiracy  to  regulate  the  *^  price, 
and  that  conspiracy  is  unlawful,  then  raising  the  price  ia  axk 
act  done  to  effect  its  object,  whether  Uie  price  fixed  is  reason- 
able or  excessive.  The  object  of  the  statute  is  accomplished 
when  it  is  shown  that  the  parties  have  proceeded  to  act  upon 
the  agreement 

We  think  there  is  no  error  in  the  record,  and  the 
should,  thereforci  be  affirmed. 

All  concur. 

Judgment  affirmed. 

CoNinmAoin  Jxjxnuojm  10  Comnnoi  afd  Tunas  8m  the  extendaA 
note*  to  People  w.  FiBher^  28  Am.  Dee.  612,  and  PeopU  w.  Rkkards,  61  Am. 
Dec.  92L  A  oonepiracj  or  combination  to  injure  one  in  his  trade  or  oocnpa* 
tion  it  indictables  Ctump  t.  Commonwealth^  84  Va.  927;  10  Am.  St.  Repi. 
895,  and  note. 

CoiCBiNATiovB  19  RisTBAHTT  OT  TaADK^AII  eombmationi,  whether  of 
cmpitaliste  or  workmen  for  the  pnrpose  of  inflnencing  trade  m  their  favor  by 
raising  or  redaoio^  pricee,  are  so  far  illegal  that  the  egreementt  to  combine 
cannot  be  enforced  by  the  courts:  Mort  v,  BonneU,  140  IlL  69;  33  Am.  St 
Rep.  216,  and  note.  Combinations  of  individuali,  formed  for  the  pnrpoee 
of  stifling  competition  in  trade,  are  against  public  policy  and  rold:  Texae 
etc  Oil  Co.  V.  Adoue,  83  Tex.  660;  29  Am.  St  Rep.  690^  and  note.  Gombi- 
nations  creating  monopolies  are  Toid:  Pacijie  Paetor  Co.  t.  AeUer,  90  OaL  110| 
26  Am.  St  Rep.  102;  and  note;  Ohaplm  w.  Bnwut  83  lew%  166;  3S  Am.  Bt 
Rep.  2979  ^d  aotew 


Farmers'  Loan  and  Trust  Gohpant  v.  Wilson. 

[l»NKWTOBK,284.] 

PaixciFAii  AND  Agxht. — Oh  thb  Death  or  a  Pbihgipal  the  power  of  hie 
agent  to  collect  and  receiTc  rente  terminates,  nnlesa  the  agent  had  a 
power  coupled  with  an  interest  A  payment  made  to  the  agent  after 
such  death  does  not  bind  the  estate  of  the  principal,  though  neither  the 
agent  nor  the  person  making  the  payment  ha(f  notice  of  cnch  death. 

Primoipal  and  Agbmt^Powbb  Coupled  Witb  ah  Imtbbeht,  What  Is 
Not. — ^The  fact  that  an  agent  is  entitled  to  oommlssion  on  moneys  ool- 
lected  by  him  doee  not  give  him  a  power  ooopled  with  an  intereeft  eo  ae 
to  support  a  payment  made  to  him  after  the  death  of  hie  principaL  Tho 
interest  which  can  protect  the  power  from  the  death  of  the  peraoa  by 
whom  it  was  created  must  be  an  interest  in  the  thing  itselL 

Hugo  HirsHf  tor  ine  appellapi 

TurjuTj  McClure,  and  Kohtonj  for  the  respondeiii 
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'^^  O'Brikn,  J.  The  plaintiff,  as  general  guardian  of  in- 
fants, heirs,  and  devisees  of  one  William  Haden,  has  recovered 
judgment  against  the  defendant  for  rent  claimed  to  be  due 
under  a  lease  of  certain  real  estate  executed  in  the  lifetime  of 
the  testator.  Maden  died  in  Cuba  on  the  6th  of  August,  1884, 
having  by  will  devised  the  real  estate  in  Brooklyn,  the  rent 
of  which  was  claimed  in  this  action,  to  his  infant  children, 
who  are  represented  by  the  plaintiff.  He  had  been  for  many 
years  before  his  death  a  resident  of  Cuba,  and  the  owner  dl 
the  real  estate  in  question.  The  will  was  duly  proved  and 
established  under  the  laws  of  that  country  on  the  27th  of 
August,  1884,  *••  and  such  proceedings  were  afterwards  had 
here  that  it  was  admitted  to  record  in  the  ofiSce  of  the  surro- 
gate of  New  York  on  the  10th  of  June,  1885,  and  the  plaintiff 
was  appointed  guardian  December  19,  1888.  The  real  estate 
had  been  for  many  years  managed  and  rented  by  an  agent  of 
the  owner,  who  acted  under  a  verbal  authority.  The  judg« 
'ment  was  for  rent  accruing  under  the  lease  subsequent  to  the 
death  of  the  owner,  from  the  month  of  September,  1884,  to 
and  including  the  month  of  May,  1885.  It  is  undisputed 
that  the  defendant  paid  all  the  rent  claimed  to  the  agent  sub. 
sequent  to  the  death  of  his  principal,  but  as  it  does  not  appear 
that  the  agent  ever  accounted  for  the  same,  the  sole  question 
presented  by  this  appeal  is  whether  the  defendant  is  protected 
by  such  payment  in  this  action.  On  the  8th  of  April,  1884, 
the  testator,  by  his  agent,  and  the  defendant  executed  the 
lease  which  appears  to  be  under  seal,  acknowledged,  and  re- 
corded. By  this  instrument  Maden,  who  is  described  as  *'of 
Cortenas,  Island  of  Cuba,"  demised  to  the  defendant  for  the 
term  of  five  years  from  May  1st  thereafter  the  buildings  in  re- 
spect to  which  the  rent  is  claimed  to  have  accrued,  at  the 
yearly  rent  of  three  thousand  five  hundred  dollars,  payable 
monthly  in  advance.  The  lease  contains  a  provision  for  re- 
newal for  five  years,  at  four  thousand  dollars  per  year,  pay- 
able in  like  manner.  The  defendant,  on  his  part,  covenanted 
to  pay  the  rent  as  stipulated,  and  to  surrender  the  premises 
at  the  expiration  of  the  term.  The  defendant  had,  during 
the  four  years  prior  to  the  execution  of  this  lease,  occupied 
the  premises  as  tenant  under  agreement  with  the  agent,  and 
had  paid  the  rent  to  him,  and  it  appears  that  the  defendant 
never  had  any  personal  dealing  with  the  owner,  though  he 
knew  he  was  in  fact  the  landlord  and  where  he  resided.  At 
the  time  that  the  defendant  paid  the  rent  in  question  to  the 
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agent  neither  of  them  had  any  knowledge  or  informaiioii  in 
regard  to  the  death  of  the  owner. 

The  role  is  well  settled  by  authority  that  the  power  of  an 
agent  to  collect  and  receiye  payment  of  rents  falling  due  to 
his  principal,  when  such  power  is  not  coupled  with  an  intep- 
est,  terminates  and  ceases  upon  the  death  of  the  principal« 
and  ^^  that  payment  made  thereafter  to  the  agent  does  not 
bind  the  estate  of  the  principal,  though  the  payment  be  made 
in  ignorance  of  the  principal's  death:  Weber  t.  Bridgman^  118 
N.  Y.  600. 

The  role  seems  to  haye  originated  in  the  presumption  that 
those  who  deal  with  an  agent  knowingly  assume  the  risk  that 
his  authority  may  be  terminated  by  death  without  notice  to 
them.  The  case  of  an  agency  coupled  with  an  interest  is 
made  an  exception  to  the  rule:  Orapd  y.  Hodges^  112  N.  Y. 
419;  Hunt  y.  Rousmanier,  8  Wheat  204.  It  is  urged  that  the 
exception  applies  to  this .  case  for  the  reason  that  the  agent 
was  entitled  to  commissions  upon  the  rents  collected,  and  to 
be  allowed  his  disbursements  for  repairs,  insurance,  and 
taxes.  The  trial  court  refused  to  find  that  he  had  such  an 
interest  as  would  prevent  the  revocation  of  the  power  upon 
the  death  of  the  principal.  There  was  no  proof  to  show  that 
the  agent,  at  the  time  of  the  death,  had  any  claim  on  account 
of  repairs,  insurance,  or  taxes,  and,  therefore,  it  is  needless  to 
inquire  how  far,  if  at  all,  these  elements,  if  shown  to  existi 
would  change  the  case.  It  may  be  assumed  that  the  agent 
was  entitled  to  compensation  for  his  services,  in  the  form  of 
commissions,  upon  the  mouey  collected,  while  the  agency  was 
in  force.  But  this  would  not  give  him  such  an  interest  as 
would  continue  his  power  after  his  principal's  death.  Agents 
are  quite  frequently  paid  by  commissions  upon  sales  of  prop- 
erty, or  upon  moneys  collected,  and  to  hold  that  this  consti- 
tutes such  an  interest  as  would  save  the  power  from  revocation 
by  tbe  death  of  the  principal,  would  be,  in  effect,  to  abrogate 
the  rule  in  most  cases.  The  interest  which  can  protect  a 
power  after  the  death  of  the  person  by  whom  it  was  created 
must  be  an  interest  in  the  thing  itself.  The  power  must  be 
ingrafted  upon  some  estate  or  interest  in  the  thing  to  which 
it  relates:  Hunt  v.  Rousmanier^  8  Wheat.  204.  Here  the  agent 
had  no  estate  or  interest  in  the  property  nor  in  the  rents  as 
such.  The  most  that  can  be  said  is  that  he  was  entitled  to 
commissions  upon  what  was  to  be  produced  by  the  exercise 
of  the  power,  and  hence  it  cannot  be  said  that  tiie  power  and 
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tlie  interest  are  united  in  the  same  person  at  the  time  of  their 
*^*  creation.  It  cannot,  we  think,  be  claimed  for  a  moment 
that  the  principal,  in  the  creation  of  the  power,  conferred 
upon  the  agent  any  interest  in  the  subject  to  which  it  wae 
intended  to  relate.  At  no  time  could  the  agent  act  except  in 
the  name  of  his  principal,  and  a  power  thus  limited  must 
necessarily  cease  with  the  death  of  the  person  in  whose  name 
it  is  to  be  exercised.  The  learned  counsel  for  the  defendant, 
in  an  interesting  and  ingenious  argument,  has  attempted  to 
take  this  case  out  of  the  operation  of  the  general  rule,  but, 
while  much  impressed  with  the  equity  of  his  position,  we  haye 
not  been  able  to  make  any  satisfactory  distinction  between 
the  facts  as  they  appear  in  the  record  and  those  that  appeared 
in  the  cases  to  which  reference  has  been  made.  The  result 
which  we  feel  constrained  to  reach  will  illustrate  how  a  rule 
or  principle  of  law  will  operate  harshly  and  produce  what 
might  seem  to  be  injustice  in  a  particular  case.  This  con- 
clusion must,  however,  be  modified  when  we  consider  that 
either  the  defendant  or  the  infant  children  of  the  deceased 
must  bear  the  loss  which  has  occurred  by  the  default  of  the 
agent.  The  defendant  could  have  foreseen  what  has  happened 
and  protected  himself  against  loss  by  insistinj;  upon  payment 
to  the  owners  alone,  or  by  proper  stipulations  in  the  lease. 
There  can  be  no  doubt  that  a  party  may,  by  his  contract,  es- 
top his  personal  representatives  or  his  estate  from  recovering 
money  paid  to  his  agent  in  good  faith,  after  his  death,  under 
such  circumstances  as  appear  in  this  case,  but  we  see  no 
reasonable  way  that  the  children  of  the  owner,  who  are  the 
real  plaintiffs  in  this  case,  could  have  avoided  the  result  Thp 
presumption  that  every  man  knows  the  law  implies  that  they 
will  act  with  reasonable  caution  and  vigilance  in  their  busi- 
ness affairs,  and  that  in  entering  upon  contracts  or  carrying 
them  out  they  will  become  informed  by  competent  advice  of 
the  risks  and  dangers  that  beset  them.  When  a  man  know- 
ingly deals  with  the  agent  of  a  principal  who  resides  in  a  for- 
eign country,  it  must  be  assumed  that  he  will  guard  against 
the  perils  that  the  transaction  necessarily  involves,  and  while 
courts  are  disposed  to  exercise  all  their  power  to  relieve  par- 
ties who  have  acted  in  ^*  good  faith,  from  the  result  of  their 
neglect  to  provide,  in  the  first  instance,  against  accidents 
which  might  have  been  foreseen,  there  seems  to  be  no  way 
open  for  such  a  result  in  this  case,  without  disregarding  or 
refining  away  an  important  rule  of  law.    This  would  praott 
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eally  be  judicial  legislation.  We  feel  bound  to  follow  the  cur- 
NDt  of  authority,  and  to  leave  the  work  of  reforming  the  law 
•B  this  question,  if  reform  be  necessarjr  or  .desirable,  to  the 
legislature. 

There  would  seem  to  be  an  incongruity  in  the  law  of  agency 
with  respect  to  the  effect  of  a  revocation  of  the  agent's  powers 
by  the  act  of  the  principal  himself  and  a  revocation  produced 
by  his  death.  In  the  former  case,  the  revocation  does  not 
affect  third  parties,  dealing  with  the  agent  in  good  faith* 
without  notice:  Claflin  v.  Lenheim^  66  N.  Y.  301;  WUliamji  v. 
Birbeck,  Hoff.  Ch.  359;  Blake  v.  Garwood,  42  N.  J.  Eq.  276; 
Wharton  on  Agency,  sees.  99-104;  Story  on  Agency,  sec.  470. 
While  in  the  latter,  as  we  have  seen,  the  revocation  operates 
upon  all  parties,  without  notice,  unless  the  power  is  coupled 
with  an  interest,  in  which  case  the  agent  may  execute  it  in 
his  own  name,  notwithstanding  the  death  of  the  principaL 
The  civil  law  protected  third  parties  who  dealt  in  good  faith 
with  the  agent  without  notice  in  all  cases,  whether  the  power 
was  revoked  by  the  act  of  the  principal  or  his  death,  but  as 
Chancellor  Kent  has  observed  this  equitable  principle  does 
not  prevail  in  the  English  law  (2  Kent's  Commentaries,  13th 
ed.  646),  from  which  the  rule  that  obtains  in  this  state  was 
derived,  though  in  other  jurisdictions,  and  perhaps  in  Eng- 
land, the  harshness  of  the  common  law  has  been  modified  by 
statute:  Weber  v.  Bridgman,  118  N.  Y.  602.  The  common- 
law  rule  has  become  too  firmly  established  in  this  state  to  be 
disturbed  by  judicial  action,  though  a  change  by  the  law* 
making  power  would  be  in  harmony  with  more  enlightened 
views  and  would  promote  the  interests  of  justice. 
The  judgment  must,  thereforoi  be  affirmed|  with  costs- 
All  concur. 
Judgment  afllrmed. 

Aobkct.— TsEifiirATioK  OF  BT  Dbath  OF  PuHOiPALt  See  ilia  extended 
note  to  Cctsaidcof  t.  McKewde^  38  Am.  Dee.  81,  and  the  note  to  SpiUer  t. 
Jame9f  2  Am.  Eep.  S41,  aUo  Sig$  t.  Coffe^  2  Humph.  350;  88  Adl  Deo.  559^ 
and  note. 

Power  Couflbd  With  an  Inteebst  Is  Not  Tbbminatbd  bt  thb  Dbath 
OB  THB  Donor:  Clevfland  r.  Willianu,  29  Tex.  204;  94  Am.  Dec  274,  and  note; 
8taple»  T.  Bradbury,  8  OreenL  181;  23  Am.  Dec.  494,  and  note;  Norton  ▼• 
WhiUhead,  84  CaL  263;  18  Am.  St  Rep.  172,  and  note;  Knapp  t.  Alvord^  10 
Paige,  205;  40  Am.  Deo.  241,  and  note;  Mansfield  t.  Mcmsfi^id^  6  Conn.  6fi9| 
16  Am.  Dec.  76;  Bergen  v.  Bennett,  1  Gaines  Gas.  1;  2  Am.  Deo.  281,  and 
note;  Be.nneion  v.  Samr^e,  130  III.  352;  Kntmdiek  T.  White,  92  OU.  143L 
See  also  the  extended  note  to  Ccuriday  t.  MeKemk,  89  Am.  Dea  891 
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Faibohild  v.  MoMahoit. 

(]»  nbw  tou»  no.) 
Faub  RKPBnnrrATiom  as  to  ibb  Peicb  WmeB  Bad  Bnv  Paid  Vom 

THX  PsoPKBTT  wh«ii  boQght  »bo«t  »  nuHith  pnviooily  is  »  •nfficient 
basis  to  predicate  a  finding  of  fravd  upon,  when  cnoh  representation  it 
deliberately  made  by  the  holder  of  inch  property  or  his  agent  then  seek- 
ing to  tell  it»  and  it  relied  apon  by  the  party  to  whom  it  was  made,  and 
was  intended  to  inflnenoe  him. 

PUCIOIPAL  ABD  AOUIT.*If    FALU   BxPBSUMTATIOM  AsM    MaDB  ST   AM 

Agbht  employed  to  sell  property  as  to  the  price  paid  for  it  by  his  prin* 
oipal,  they  must  be  regarded  as  made  by  the  principal  if  he  accepts  their 
fmits.  He  cannot  accept  the  property  seonred  by  means  of  sndi  repre* 
sentations  and  then  disclaim  responsibility  for  tho  fimnd  through  whioh 
the  properly  was  prooorsd. 

Suit  to  foreclose  a  mortgage.    Judgment  for  defendant 
Payson  Mernll^  for  the  appellant. 
Denis  MeMahon^  for  the  respondent. 

**>  O'Brien,  J.  The  plaintiff  sought  to  foreclose  a  mort- 
gage assigned  to  her,  before  the  commencement  of  the  actioni 
executed  and  delivered  by  the  defendant,  upon  certain  real 
estate  of  which  she  was  the  owner,  subject  to  other  niortgage 
liet)8,  and  bearing  date  April  80,  1890,  for  fifteen  hundred 
dollars,  payable  one  year  from  date,  with  semi-annual  inter- 
est. The  mortgage  was  given  to  one  Joseph  'H.  Cain,  with 
whom  the  negotiations  **'  and  transactions  which  resulted 
in  its  execution  and  delivery  were  had,  or  with  agents  acting 
for  him  or  in  his  interest.  The  defense  is  fraud  practiced 
upon  the  defendant,  by  means  of  which  she  was  induced  to 
make  and  deliver  the  mortgage  and  the  accompanying  bond. 
The  facts  to  sustain  this  defense  are  stated  with  considerable 
detail,  the  substance  of  which,  in  brief,  is  as  follows: 

On  the  9th  of  April,  prior  to  the  execution  of  the  mortgage, 
the  defendant,  through  her  husband  acting  for  her,  entered 
into  an  agreement  with  Cain  to  exchange  real  estate.  Each 
owned  a  house  and  lot  encumbered  by  mortgage,  the  equity 
of  redemption  in  which  was  to  be  conveyed  to  the  other,  and 
the  agreement  was  actually  carried  out  by  the  execution  and 
delivery  of  proper  conveyances.  The  mortgage  in  question 
was  executed  and  delivered  in  pursuance  of  this  agreement* 
It  is  alleged  in  substance  that  one  Yoran,  the  plaintiff's  son, 
was  the  principal  actor  in  the  transaction  and  the  real  party 
to  be  benefited.    That  though  the  record  title  to  the  real  es- 
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tate  to  be  coDveyed  to  tlio  defendant  was  in  Cain,  yet  his  titli 
was  nominal,  as  his  name  was  simply  used  by  Yoran  in  lbs 
purchase  of  the  property  and  in  the  negotiations  for  its  sals 
to  the  defendant  and  in  the  oonyeyancs.    It  is  then  charged 
in  substance  that  Yoran,  Gain,  and  their  broker,  and  another 
broker  employed  by  and  acting  for  the  defendant's  husband, 
her  agent,  conspired  together  to  cheat  and  defraud  the  de- 
fendant by  false  and  fraudulent  representations  concerning 
the  value  and  condition  of  the  house  which  the  defendant  by 
the  agreement  was  to  receive  in  exchange  for  her  property 
and  which  she  subsequently  conveyed,  and  that,  in  reliance 
upon  the  truth  of  the  statements,  she,  through  her  husband^ 
entered  into  and  executed  the  agreement  and  made  the  ex- 
change.   It  is  further  averred  that  upon  discovery  of  the 
fraud  the  defendant  offered  to  rescind  the  whole  transaction. 
The  courts  below  have  sustained  the  defense,  and  the  charges 
of  fraud  and  other  facts  alleged  by  the  defendant  are  found 
by  the  learned  trial  judge  to  be  substantially  true.    The 
timony  upon  the  issues  of  fact  was  very  conflicting,  but 
after  considering  it  with  all  the  circumstances  we  are  unable 
to  say  that  any  of  the  findings,  material  to  the  defense,  and 
challenged  by  exception,  are  without  support,  and,  thereforsi 
feel  concluded  by  them  as  to  the  facts. 

There  are  one  or  two  questions  of  law,  however,  that  should 
be  noticed.  One  of  the  false  representations  made  by  Yoran 
and  his  broker  to  the  defendant's  husband,  as- appeared  from 
the  findings,  which  was  relied  upon,  and  which  influenced  her 
action  in  making  the  exchange  and  giving  the  bond  and  mort- 
gage in  suit,  and  upon  which  the  flnding  of  fraud  is  basedi 
was  that  the  house  and  lot  transferred  to  the  defendant  in  the 
exchange  was  worth  $15,000;  that  Cain  had  just  purchased 
it  at  the  price  of  $12,000  from  the  executors  of  the  deceased 
owners,  who  were  compelled  to  sell  at  a  price  below  the  real 
value,  and  that  such  was  the  consideration  expressed  in  the 
deed  to  him  from  the  executors,  as  would  appear  from  the 
record  in  the  county  clerk's  office. 

It  is  further  fouTid  that  the  defendant's  husband,  before 
entering  into  the  transaction,  did  examine  the  deed  in  the 
clerk's  office  under  which  Cain  took  the  title,  and  that  it 
appeared  from  the  same  that  the  consideration  was  $12,000, 
and  that  the  defendant  and  her  husband  believed  the  state- 
ment; that  while  it  was  true  that  the  consideration  stated  in 
the  deed  was  $12,000,  it  was  not  true  that  the  real  oonsidera- 
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tion  paid  was  that  sum,  bnt,  on  the  contrary,  the  fact  was  that 
about  twenty-four  day 8  before  the  transaction  Yoran  had  pur- 
chased the  property  for  $7,000,  which  was  its  tme  yalue,  and 
had  taken  the  deed  in  the  name  of  Cain,  expressing  a  fictitious 
consideration,  for  the  purpose  of  deceiving  inyestors,  and  that 
the  defendant  had  procured  the  consideration  to  be  falsely 
stated  in  the  deed.  This  finding  raises  the  question  whether 
a  false  statement,  deliberately  made,  by  a  party  about  to  sell 
property,  to  the  party  about  to  purchase  it,  with  respect  to 
the  price  which  he  had  paid  for  it  to  a  former  owner,  is  a  suf- 
ficient basis  upon  which  to  predicate  a  finding  of  fraud,  when 
the  statement  is  relied  upon  by  the  party  to  whom  made. 

It  has  been  held  that  a  false  statement  by  a  vendor  to  *^  a 
vendee  concerning  the  value  of  property  about  to  be  sold  will 
not  sustain  an  action  for  fraud,  but  the  vendee,  in  such  cases, 
must  rely  on  his  own  judgment:  EUi$  v.  AndrewSy  56  N.  Y. 
83;  15  Am.  Rep.  379, 

It  may  be  that  the  rule  in  such  cases  would  be  different  if 
the  purchaser  was  prevented  by  any  act  or  artifice  of  the 
seller  from  exercising  his  judgment  in  ascertaining  the  value. 
But  the  question  here  is  not  one  arising  out  of  a  representa- 
tion as  to  value.  The  representation  was  with  respect  to  a 
fact  which  might,  in  the  ordinary  course  of  business,  influence 
the  action  and  control  the  judgment  of  the  purchaser,  namely, 
the  price  paid  for  the  property  about  to  be  sold  by  the  vendor 
within  less  than  a  month  prior  to  the  transaction;  and  so,  we 
think,  that  a  false  statement  with  respect  to  the  price  paid 
under  such  circvcmstances,  which  is  intended  to  influence  the 
purchaser,  and  does  influence  him,  constitutes  a  sufficient 
basis  for  a  finding  of  fraud. 

It  was  so  held  in  Sandford  v.  Handy,  23  Wend.  260,  where 
a  new  trial  was  granted  to  the  plaintiff  in  an  action  of  this 
character  on  the  ground  that  proof  of  such  representations 
was  improperly  excluded  at  the  trial.  Chief  Justice  Nelson, 
delivering  the  opinion  of  the  court,  page  269,  said: 

'*  I  am  also  inclined  to  think  that  any  misrepresentation  as 
to  the  actual  cost  of  the  property  is  a  material  fact,  and  natu* 

rally  calculated  to  mislead  the  purchaser Misrepre* 

sentation  as  to  the  cost  of  an  article  stands  somewhat  on  the 
same  footing.  It  is  a  material  fact,  which  not  only  tends  to 
enhance  the  value,  but  gives  to  it  a  firmness  and  effect  beyond 
the  force  of  mere  opinion. 
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"  The  Tender  is  not  bound  to  epeak  on  (he  rabjecti  hot  if 
he  doeSy  I  think  he  should  epeak  the  truth." 

The  same  principle  received  the  sanction  of  the  court  in 
Van  Eppi  T.  Harriion^  5  Hill,  63,  40  Am.  Deo.  814,  and  is 
apparentlj  recognized  in  Smith  ▼.  Cauntrymanf  80  N.  Y.  655| 
Hammond  ▼.  Pennoek^  61  N.  Y.  151,  and  Qoldenbergh  ▼•  Soff" 
m^n,  69  N.  Y.  826. 

There  is  another  question  in  the  case  as  to  how  far  these 
statements  as  to  the  cost  of  the  property  made  hj  a  br^er 
***  employed  by  Yoran  can  bind  the  plaintiff  or  Cain,  her 
assignor;  but  it  sufEcieutly  appears  that  Yoran  used  Cain's 
name  in  the  transactions  with  his  consent,  and  that  he  also 
employed  the  broker  to  sell  the  property  or  negotiate  the 
agreement  for  an  exchange.  All  persons  who  acted  for  or  in 
the  name  of  Cain,  or  with  his  consent,  in  bringing  about  the 
transaction  must  now  be  deemed  to  be  his  agents,  and  as  he 
accepted  the  fruits  of  their  efforts  in  this  regard  and  took  the 
title  to  the  bond  and  mortgage,  which  was  a  part  of  the  result 
of  their  negotiations,  and  transferred  them  to  the  plaintiff,  all 
the  methods  employed  by  either  Yoran  or  his  broker  to  pro- 
cure the  agreement  for  an  exchange  and  the  mortgage  in  suit 
are  imputable  to  the  person  in  whose  name  they  acted,  and 
who  voluntarily  received  the  securities  thus  procured.  He 
could  not,  even  though  innocent,  receive  a  mortgage  thus  pro- 
cured, and  at  the  same  time  disclaim  responsibility  for  the 
fraud,  by  means  of  which  the  defendant  was  induced  to  de- 
liver it:  Krumm  v.  Beach,  96  N.  Y.  898.  The  findings  imply 
that  the  broker  was  the  general  agent  of  Cain,  and  as  such 
his  statements  bound  his  principal,  and  those  findings  are 
sustained  by  the  evidence. 

The  plaintiff  took  no  other  or  different  title  to  the  bond  and 
mortgage  than  Cain  had.  The  record  discloses  no  estoppel 
or  other  principle  of  equity  which  can  protect  the  plaintiff 
against  any  defense  which  might  have  been  urged  if  the  secu- 
rities had  remained  in  the  hands  of  the  original  parties. 

We  have  examined  the  other  exceptions  in  the  case,  and  as 
they  do  not  present  any  question  requiring  discussion,  or  any 
error  that  affects  the  judgment,  it  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed.  ^.^ 

Aobnct—Prtncipal^s  LiABiLnr  vor  Falsi  Rkprkskhtatioks  ov  Aokit* 
A  principal  ia  liable  to  third  persona  in  a  civil  suit  for  the  fraads,  deeeiti^ 
•oucealmeuta,  miarepreaeutations,  torts,  negligences,  and  other  malfeaaanoea 
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•nd  onMoiM.«i  dn^  of  Ut  tfaM  in  tht  ocona  of  faift  •m* 
plogrnMut^  although  tho  principal  did  not  aotboriio  or  ]iutify  tho  aama^  or 
mrwgi  know  of  Mioh  niacondactx  F{ftk  Avenm  Bank  t,  Forty^aecond  8tre^  tie, 
J^  Ox,  1S7  K.  T«  231|  S8  Am.  St.  Rap.  712;  and  nota  with  the  caaea  ool« 
le^tad  disoaaamg  a  prinoipal'a  liability  lor  tho  fklaa  rapraaautationa  of  hia 


8a£b  or  hun  lHi>oon>  by  Falsi  Unummn^en^nss  Sao  SoberU  r. 
iWmMlb  lU  Ifaaa^  tth  86  Am.  St  Rep.  611»  and  noto;  notaa  to  WUUams  r. 
McFaddtm^  11  Am.  Si.  Rap.  850,  and  XemrA  t.  Oorlnv  ^0  Aai.  Si  Rep.  iS. 
Xho  ^aatioii  aa  to  tho  affaot  of  tho  falaa  rapraaantationa  of  a  Tondor  aa  to  tiio 
^«]bo  ol  hia  propartgf  «ai  bofoond  fnHy  diawaiad  ia  tho  astandad  aoU  to 
OMM0  n  &«M^  IS  Aik  81.  Bapi  iK 


Oasoo  Natiohal  Bank  «  Glabk, 

pwihnr  Trai^  ST.] 

faBOiiAJM  lawMUMurw  fiKnoaBrC^iinaaiOPA  OQBMMun€B;-*If  aao* 
gotiabla  promiaaory  nota  U  giran  in  payment  of  tha  dafai  of  a  ooiponttion 
h«t  tho  lugooff  of  tho  piwniaa  doaaaoi  daaaloaa  a  oorporata  obHgKtion» 
■ad.  tha  aignatnraa  ara  tho  naaua  ol  individnalap  a  holder  taking  ftooa 
JUk  and  withoat  notfaio.of  tho  eirevnutancaa  of  tho  making  of  tha  note 
k  ontitlod  to  hold  and  onteoo  H  aa  tho  penonal  obligation  ol  tha 
■ig&e(%  though  tiki^y  aiBzad  to  their  namaa  tho  tblaa  of  their  oflleaa* 
Unlan  tha  aoto  Meata%  or  f aiily  implies  an  nndertaking  of  tho  oor* 
poaatiaii»  if  tho  pw^oaa  ia  oqiaiTOMl  tho  obUgatioa  la  that  ol  tho  ap* 
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naaia  ImxRinmr  ov  no  Nim  ^^BmoBirooo  Itm  Obl"  dooa  aot 
woftto  aay  praamiptioa  thot  noh  popar  wa%  or  wai  Intended  to  bib  ^ 
pupar  of  that  oompany* 
OnBPoainoim.— Av  Omon^  Khowlsdoi  Bbritid  as  as  bnnriDVAX^ 
sad  not  while  sating  offloiany  for  tho  oorporationt  eannot  operate  to  ita 
prajadleo.  Haaoa^  if  s  note  ia  eKooated  whiah  appeara  to  be  tho  aoto 
of  oartaia  peraoni^  bat  wfaieh  was  in  foot  intandod  to  be  the  note  of  s 
oorporatioa  of  which  they  wore  offioers,  and  anoh  note  ia  negotiated  to  s 
banking  oorporation,  the  latter  ia  not  chargeable  with  notioe  that  the 
Bote  waa  intended  to  be  the  note  el  the  former  oorporatioa  from  tho 
fact  that  one  of  ita  direetora  waa  alao  a  dlreotor  of  tiie  banking  eorpora- 
tioQi  The  direetora  did  not  owe  any  doty  to  parties  ezaoating  tho  ia* 
atmmeni  sgpearing  to  contaia  tbeir  indiTidnal  promiaa  to  explain  that 
tlio  Bote  waa  not  intended  to  be  the  obligation  of  tho  peraona  ao  aigniag 
il^  bat  of  tho  oorporatioa  of  whioh  tlk^  wars  oOoarb 

Axmm  upon  m  promissoiy  note*    Jodgmeat  in  fBTor  of 
«Im  plaintift 

Benrg  Daifyf  Jn,  fbr  tha  appellant 
Edward  B.  MerriU^  for  the  respondent; 

AM.  Sa  Bar.«  Vox..  XXXVL— 45 
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*^*  OsATy  J.  The  Mtion  ii  upon  a  promissorj  note  in  Um 
fidlowing  foriD^  tIs: 

Bbookltv,  N.  Y.,  Aag.  2, 189Q. 
$7,600.  Three  months  after  date  we  promise  to 

pay  to  the  order  of  Clark  A  Chaplin  Ice  Company  seventy- 
five  hundred  dollars  at  Mechanios'  Bank.  Value  received. 

JoHH  ClabKi  Preet 
B.  H.  Gloss,  Treaa. 

It  was  delivered  in  payment  for  ioe  sold  by  the  payee  com- 
pany to  the  Ridgewood  Ioe  Company,  under  a  contract  be- 
tween those  companies,  and  was  discounted  by  the  plaintiff 
for  the  payee  before  its  maturity.  The  appellants,  Clark  and 
Close,  appearing  as  makers  upon  the  note,  the  one  describing 
himself  as  ^  Prest.^*  and  the  other  as  **Treas.,"  were  made  in- 
dividually defendants.  They  defended  on  the  ground  that 
they  had  made  the  note  as  officers  of  the  Ridgewood  Ice  Com- 
pany, and  did  not  become  personally  liable  thereby  for  the 
debt  represented. 

Where  a  negotiable  promissory  note  has  been  given  for  the 
payment  of  a  debt  contracted  by  a  corporation,  and  the  lan- 
guage of  the  promise  does  not  disclose  the  corporate  obliga- 
*tion,  and  the  signatures  to  the  paper  are  in  the  names  of 
individuals,  a  holder,  taking  h<ma  fide  and  without  notice  of 
the  circumstances  of  its  making,  is  entitled  to  hold  the  note 
as  the  personal  undertaking  of  its  signers,  notwithstanding 
they  affix  to  their  names  the  title  of  an  office.  Such  an  affix 
will  be  regarded  as  descriptive  of  the  persons  and  not  of  the 
character  *^^  of  the  liability.  Unless  the  promise  purports 
to  be  by  the  corporation,  it  is  that  of  the  persons  who  sub- 
soribe  to  it;  and  the  fact  of  adding  to  their  names  an  ab« 
breviation  of  some  official  title  has  no  legal  signification  as 
qualifying  their  obligation,  and  imposes  no  obligation  upon 
the  corporation  whose  officers  they  may  be.  This  must  be 
regarded  as  the  long  and  well*setUed  rule:  Byles  on  Bills, 
sees.  86,  87,  71;  Penig  v.  Stanton,  10  Wend.  271;  35  Am. 
Dea  668;  Taft  v.  Bttmter,  0  Johns.  884;  6  Am.  Dec.  280; 
HiU$  V.  Banni$l$r,  8  Cow.  81;  Ifott  v.  liffingtton,  4  N.  Y.  208; 
D$WiUr.  fFotton,  9  N.  Y.  671;  BottomUy  v.  Fisher,  1  HurL 
*  C  SIL  It  is  founded  in  the  general  principle  that  in  a 
eontraot  every  material  thing  must  be  definitely  expressed, 
and  not  lefl  to  conjecture.  Unless  the  language  creates,  or 
iiidrly  impliesi  the  undertaking  of  the  corporationi  if  the  pur- 
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poea  is  eqntvooal,  th* ,  cbligatlMi  ii  that  of  its  apparent 
makext. 

It  was  laid  in  Brigg$  r.  Partridge,  9i  If .  Y.  857«  868,  21 
Am.  Bep.  617,  that  penont  taking  negotiable  instruments  are 
presumed  to  take  them  on  the  oredife  of  the  parties  whose 
names  appear  upon  them,  and  a  person  not  a  party  oannot 
be  charged,  upon  proof  that  the  ostensible  party  signed,  or 
indorsed,  as  his  agent.  It  may  be  perfectly  true,  if  there  is 
proof  that  the  holder  of  negotiable  paper  was  aware,  when  he 
received  it^  of  the  facts  and  circumstances  connected  with  its 
making,  and  knew  that  it  was  intended  and  delivered  as  a 
eorporate  obligation  only,  that  the  persons  signing  it  in  this 
manner  could  not  be  held  individually  liable.  Such  knowl- 
edge  might  be  imputable  from  the  language  of  the  paper,  in 
connection  with  other  circumstances;  as  in  the  case  otMoii 
T.  H%ck9,  1  Cow.  618, 18  Am.  Dec  550,  where  the  note  read, 
''the  president  and  directors  promise  to  pay,^  and  was  sub- 
scribed by  the  defendant  as  '^president."  The  court  held 
that  that  was  sufficient  to  distinguish  the  case  from  Tafi  v. 
BrewiUTf  9  Johns.  884,  6  Am.  Dec.  280,  and  made  it  evident 
that  no  personal  engagement  was  entered  into  or  intended. 
Much  stress  was  placed  in  that  case  upon  the  proof  that  the 
plaintiff  was  intimately  acquainted  with  the  transaction  out 
of  which  arose  the  giving  of  the  corporate  obligation. 

*^*  In  the  case  of  Bank  of  Genesee  v.  Patchin  Bank,  19 
N.  Y.  812,  referred  to  by  the  appellants'  counsel,  the  action, 
was  against  the  defendant  to  hold  it  as  the  indorser  of  a  bill 
of  exchange,  drawn  to  the  order  of  *'  8.  B.  Stokes,  Cas.,''  and 
indorsed  in  the  same  words.  The  plaintiff  bank  was  advised, 
at  the  time  of  discounting  the  bill,  by  the  president  of  the 
Patchin  Bank,  that  Stokes  was  its  cashier,  and  that  he  had 
been  directed  to  send  it  in  for  discount,  and  Stokes  forwarded 
it  in  an  official  way  to  the  plaintiff.  It  was  held  that  the 
Patchin  Bank  was  liable,  because  the  agency  of  the  cashier 
in  the  matter  was  communicated  to  the  knowledge  of  the 
plaintiff  as  well  as  apparent 

Incidentally,  it  was  said  that  the  same  strictness  is  not  re* 
quired  in  the  execution  of  commercial  paper  as  between 
banks,  that  is,  in  other  respects,  between  individuals. 

In  the  absence  of  oompetent  evidence  showing  or  charging 
knowledge  in  tho  holder  of  negotiable  paper  as  to  the  ehar-^ 
aeter  of  tho  obligation,  the  established  and  safe  rule  must  bo 
legarded  to  be  that  it  is  the  agreement  of  its  ostensible  maker 


and  not  of  Mmet  other  parif  ^  mither  diselaafld  bf  the  Ina* 
guage,  nor  in  the  manner  of  executidn.  In  thie  caee  the  laa- 
gnaga  la  ^  we  premise  to-  paj^"  and  the  aigmatorea  bj  the 
defendanta  Clark  and  Gloea  am  per&ctlj  oonaiateni  with  sd 
aesamption  by  them  of  the  ooinpan  j'a  debt. 

The  appearance  upon  the  margin  of  the  paper  of  the  printed 
name  **  Ridgewood  loe  Company'*  waa  not  a  fact  carr^'ing 
any  preanmption  that  the  note  was,  ec  was  intended  to  be^ 
one  by  that  company^ 

It  waa  competent  finr  ita  officers  to  obligate  themselvea  per- 
sonally, for  aay  mason  satisfactory  to  themselveB,  and, 
apparently  to  the  world,,  thqr  did  so  by  the  language  of  the 
note;  whidi  the  nsera  nse  of  a  blank  Ibrm  of  aote»  having 
opon  its  margin  the  name  of  thur  company,  waa  insnflifiient 
to  negative. 

In  order  to  Qb?iate  the  effect  of  the  rale  we  have  diecnased, 
the  appellanta  proved  that  WinsIow„  a  director  of  the  payee 
eompan j«  waa  alao  a  diiecter  in  tha  plaintiff  hank^  at  the 
timcwben.  the  note*  waa  disceanted,  and  it  waa  asgvsd  that 
the  *^*  knowledge  chargeable  to  hun„  aa  dkeotor  of  the  for- 
mer company,,  waa  impotable  to  the  plaintiflL  But  that  Caet 
ia  insufficient  to  charge  the  plaintiff  with  knowledge  of  the 
character  of  the  obligation*  He  in  no  sense  represented,  or 
acted  for  the  bank  in  the  transaction^  and  whatever  hia  knowl- 
edge respecting  the  note,  it  will  not  be  impotable  to  the  hsnk: 
National  Auiik  v,  Norton,  1  Hill,  672,  67^;  Mmgar  etc.  t.  TetiA 
Naiioaal  Bwnk^  111  N.  Y.  446,  457;  JVirmsf^  s(&  Bank  i. 
Payn»^  25  Conn.  444;  68  Anw  Dee.  862.  He  wsa  but  one»ef 
the  plaintiffa*  diieetors^  who  could  only  act  aa  a  boards  No- 
tiofioJ  Ami  !(.  Aerea%  1  Hill,  572.  If  he  knew  the  fiwt  that 
these  wtfie  net  individual  but  corporate  notes,  we  cannot  pre- 
sume that  be  oommunieated  that  knowledge  to  the  hoard. 
An  officer's  knowledge,  derived  as  an  individual,  and  not 
while  aeting  officially  tot  the  bank,  cannot  operate  to  the 
prejudice  of  the  latter:  Bank  of  UniMi  Staioo  iR.  Daw,  2  HiU, 
451.  The  knowledge  with  which  the  bank  as  hia  prineipal 
would  be  deaflied  chargeable,  eo  as  to  affect  it,  would  be  where 
as  cue  of  tha  board  of  directors  and  participating  in  tSie  dis- 
count of  tha  paper,  ha  had  acted  affirmatively,  or  frmsdu- 
lentlj,  with  mspeet  te^  it;,  as  ia  tfas  case  of  Bamk  v«  DamU^  2 
HiUi  461t  by  a  £candalen*  pervemica  ef  tha  bBls  turn  fhs 
ebjfwtfos  which  draw»;  or  aa  ia  BoUUm  v.  Norn  YmrkSMH$ 
Bmi^  n  JS.  Y.  3S%  whM»  tha  preaident  of  tha  fandr,  who 
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iqnmented  !t  in  all  Ae  tmneacfiona^  was  engaged  In  a  fraud* 
ident  aoheme  of  aonvemon.  U  was  aaid  in  tbe  latter  oaae 
that  ihe  JuHMfiedgaof  tbeivesideBt^  as  an  indiTidaal  or  as  an 
— eeuioTy  was  net  Imputable  to  the  bank  merely  beeanse  iie 
was  Che  prendent,  bnt  beeanse,  when  it  acted  through  him  as 
president|in  any  transaction  where  that  knowledge  was  mate* 
rial  and  apfHoahlOy  it.aotBd  thmii^  mm  asent 

The  rule  may  be  stated,  generally,  to  be  that  where  a 
director  or  an  officer  has  knowledge  of  material  £acts  respect- 
ing a  proposed  transaction,  which  his  relations  to  it^  as  repre* 
eenting  the  bank,  bsrao  given  farm,  then,  .as  Jt  booomes  his 
official  doty  to  comnranioale  that  knowledge  to  the  bank,  he 
iiill  be  psesnmed  to  faarn  done  <Be^  and  his  knowledge  will  then 
^^  be  impnted  to  the  bank.  Bnt  no  snch  duty  can  be  deemed 
to  have  existed  in  this  case,  where  the  appellants  hare  made 
and  deliyered  a  promiseoiy  note^  purporting  to  be  their  indi* 
▼idnal  promise.  If  one  of  tbe  plaintiff  ^s  effioers  did  hare 
knowledge,  whether  indiyidnlly  or  as  a  director  of  the  Clark 
and  ChapHn  Company  is  not  material,  that  the  paper  was 
made  and  intended  as  a  corporate  note,  his  failure  to  so  state 
to  the  bank  could  not  prejndioe  it.  It  was  in  no  sense  in- 
onmbent  upon  him,  aesoming  that  he  actually  participated 
HI  the  discount  (a  &ct  not  shown),  to  explain  that  the  note 
was  the  obligation  of  the  Bidgewood  Company  and  not  of  the 
persons  who  appeared  as  its  makers.  Se  was  under  no  duty 
to  these  persons  to  explain  their  aots,  and  the  law  would 
not  imply  any.  At  most,  it  would  be  merely  a  oase  of  knowl* 
edge,  acquired  by  a  director,  of  facts  not  material  to  the 
transaction  of  discount  by  the  plaintiff,  and  which  he  was 
under  no  obligation  to  communicate.  No  other  questions  re- 
quire discussion,  and  the  judgment  rendered  below  should 
be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed* 

OoBVOBAnoas^WBBr  Kor  Chaboiabui  With  KvowLnoa  of  Aoufs. 
Kaowledffi  «miuUj  obluiMd  1^  m  oorpomkt  agmi  Is  not  impatod  to  tho 
oorpontion,  wileM  tho  oorporaiiaB  aoti  throagb  noh  agent  in  a  mftttor  in 
wluoh  tho  information  potaassod  by  liim  la  pertinents  WiUard  t.  Denite^  60 
V.  J.  Bq.  48S|  85  Am.  St.  Rep.  78S,  and  note.  See  alao  J£ercha$U$'  NaL 
An*T.  loais;  114  Ma  019;  SS  Am.  St.  Bep.  770^  ud  note. 

OoBRnMXiov— LuanxfT  ov  KaoonABUi  IiffRRrmNvi  giMouriD  -sr 
Omom  OB*.— A  note  by  wbiob  tho  dtreotora  of  a  corporation  promiae  to^ 
pay  a  oertain  anm,  and  signed  by  them  without  oflSoial  deaignation,  moat  bfl! 
regarded  aa  the  undertaking  of  the  partiea  whose  namea  appear  to  it  aa  obli« 
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Mid  wdk  thil  €l  Iht  oorpomtloiii  McKmm^  ▼•  JMiMniik  88  Ky.  27S; 

■.  8t  Rapi.  889,  nd  aotti  Jfeaim  ▼.  ifoimdii;  1  Blaokf.  180;  18  Am. 
Dmi  B8|  mI»  to  2/m^  ▼•  Jir«9  Ai^iaiMi  Aernf  Gfx,  88  Am.  Dee.  M8L  A 
iMie  elgaed  bjr  tlie  preeideot  of  %  oorporlioa  m  his  owm  neme  with  nothing 
to  indioato  that  he  ia  ooting  m  the  agent  of  tho  oorporat&on  in  the  oxooatioa 
of  the  instrnmentb  la  hie  note:  Sparktr.  DupofeA  3VwH/«r  Gfx,  104  Mow  881| 
14  Am.  8t  Bop.  861»  and  note;  BaHberw.  M^ekamkt^  He.  Jmt.  0»..  8  WomL 
84|  SO  Am.  Deo.  664.  Thia  qneation  la  fnUy  diaeoaaed  in  iTfiiie  t.  iZ«dlb  88 
Eaa.  Oil  84  Am.  8t.  Rop^  107»  and  note  with  tho  oaaea  ooUoetod. 


MiBOHANTB*  National  Bank  ti  Glabk. 

(IM  Nbw  Ton,  tlA] 

A  OosFOBAnov  la  Nor  Chabobabui  Wrh  tbm  KvowLioaa  ov  In 
PunDmrr  ob  Othbb  OmcBB  nnleaa  it  ia  ahown  that  anoh  knowledge 
was  aoqnired  by  the  officer,  not  oasnally  and  through  hia  indiTidoal  re- 
latioiia  to  other  partiea,  hot  in  an  official  capacity,  and  becaoae  of  the 
aooeeeity  for  him  to  inqaire  and  know  the  facte  with  knowledge  of  which 
it  ia  ionght  to  oharge  tho  corporation.  Honoe,  if  he  ia  the  preaideBt  of 
B  hanking  corporation  and  a  note  ia  offered  to  it  for  diaoonnt  purporting 
to  bo  the  individnal  promiae  of  the  pereona  signing  it^  he  la  nnder  no 
obligation  to  atato  what  hia  opinion  ia  aa  to  the  liabiii^  of  the  poreone 
appearing  aa  makera  of  the  note. 

OiMtfOBaanDHB— Btidbmob.— ADMiaaioHa  abi>  DBOLABAnoBB  ov  tvb  0»- 
noBBS  of  B  corporation  made  after  it  haa  discounted  a  note  are  not 
Bdmiasible  to  proTO  knowledge  on  the  part  of  the  bank  that  such  nota^ 
though  apparently  the  note  of  the  signera  thereof^  was  intended  to  be 
tho  note  of  a  corporation  of  which  they  were  officera.  An  agent  has  ne 
BUtiuNri^  to  bind  hia  principal  by  atatementi  as  to  bygone  transactions. 

AonoN  upon  a  promissory  note  payable  to  the  Clark  and 
Chaplin  loe  Company  and  in  other  respects  in  the  same  form 
as  the  note  set  ont  in  the  opinion  in  the  preceding  case.  The 
note  was  given  in  payment  of  an  indebtedness  of  the  Ridge- 
wood  loe  Company,  a  corporation,  of  which  the  defendants 
Olark  and  Close  were  respectively  the  president  and  treasorer. 
Judgment  for  plaintiff. 

Benry  Daily ^  Jr.^  for  the  appellant 

Edward  B.  MerriUf  for  the  respondent 

*^*  Obat,  J.  The  promissory  notes  sued  npon  In  this  case 
were  in  the  same  form  as  was  the  note  in  the  case  of  the 
Casoo  National  Bank  against  the  same  defendants,  decided 
at  this  term,  189  N.  Y.  807,  anU^  p.  705.  The  reasons  given  for 
the  affirmance  of  the  judgment  in  that  case  apply  to  the 
present*  These  appellants,  however,  claim  that  there  was 
trior  committed  by  the  trial  coorti  in  the  exclusion  of  evi- 
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doDM  cfllwid  for  the  pnrpoeo  of  showing  that  the  plaintiff 
knew,  at  the  time  it  diecounted  the  notes,  that  they  were  the 
notes  of  the  Ridgewood  loe  Company  and  not  the  notes  of 
these  defendants. 

It  appears  that  at  that  time  Dennis,  who  was  a  director  of 
the  CUrk  and  Chaplin  loe  Company,  the  payee  in  the  notes, 
and  which  procured  them  to  be  discounted,  was  also  the 
president  of  the  plaintiff.  The  notes  were  handed  to  him  in 
the  company's  office.  He  was  not  examined,  and  it  was  not 
shown  that  he  was  conversant  with  the  transaction  out  of 
which  the  note  arose,  or  how  it  was  made;  but,  assuming 
that  he  was,  his  knowledge  was  not  attributable  to  the  plain- 
tiff. When  it  is  sought  to  prove  that  the  plaintiff  took  the 
note,  knowing  it  to  be  the  promise  of  the  Ridgewood  Com- 
pany,  and  not  that  of  the  appellants,  it  is  essential  that  the 
knowledge  to  be  attributed  to  the  plaintiff  should  have  been 
acquired  by  its  officer,  not  casually  and  through  his  indi- 
vidual relations  to  the  other  parties,  but  in  an  official  capacity, 
and  because  of  a  necessity  for  him  to  inquire  and  to  know 
the  facts  in  behalf  of  the  bank.  That  was  not  this  case. 
Dennis,  receiving  these  notes  from  the  company  of  which  he 
was  a  director,  to  be  offered  for  discount  by  the  board  of  his 
bank,  was  under  no  obligation  to  state  to  the  board  what  his 
opinion  was  as  to  the  liability  of  the  parties  appearing  *^*  as 
makers  upon  the  notes.  The  questions,  which  were  put  for 
the  purpose  of  showing  a  knowledge  by  plaintiff  that  these 
were  the  notes  of  the  Ridgewood  company,  were  addressed  to 
the  defendant  Close,  and  related  to  conversations  had  with 
Dennis,  or  with  any  other  officer  of  the  plaintiff,  before  the 
oommencement  of  the  suit,  with  regard  to  the  notes.  The 
inquiry  was  whether,  in  any  of  these  conversations,  the  wit- 
ness had  been  told  that  at  the  time  the  plaintiff  received  the 
notes,  it  knew  they  were  the  notes  of  the  Ridgewood  com- 
pany. The  exclusion  of  such  evidence  was  peicfectly  proper. 
A  party  to  a  promissory  note  should  not  be  permitted  to 
invalidate  his  written  agreement  by  any  testimony  of  that 
hearsay  nature.  If  the  statements  sought  to  be  elicited  in 
the  testimony  had  been  made  to  Close  they  would  have  been 
quite  incompetent  to  prejudice  the  rights  of  the  bank.  While 
evidence  to  show  what  took  place  at  the  time  when  the  notes 
were  offered  and  received  for  discount,  in  order  to  prove 
knowledge  by  the  bank  of  the  facts,  might  be  proper,  subse- 
quent admissions  and  declarations  by  individual  directors,  or 
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otiMT  offloert,  would  be  of  noeftot  to  bmA  ths  Iiuk.  Whai 
they  may  ha^  eaid,  not  being  under  oath,  ennotbe  eiadenfle 
againel  the  bank;  and  upon  timt  prinoifle»  ae  beoanae  tba 
Btatemente  were  not  made  in  etrict  relation  to  any  agency  for 
the  bank,  Boofa  evidenoe  ia  inadnnaeible.  Kbe  ftineiple  of 
the  exoloeion  ii  the  eame  as  obteina  in  the  ordinary  relation 
of  prindpal  and  agent.  The  atatamente  of  tha  latter  aia 
inadmiBBible  to  affect  the  ibrmeri  nnleee  in  respect  to  a  tranh 
aetion  in  which  he  is  anth<Nrifled  to  appear  for  the  prinoipaly 
and  he  has  no  authority  to  bind  his  principal  by  any 
ments  as  to  bygone  transactions.  Hearsay  omlenoe  of 
character  is  only  permissible  when  it  relates  to  statements  by 
the  agent,  which  he  was  authorised  by  his  principal  to  makoi 
or  to  statements  by  him  which  constitute  part  of  the  trans* 
action  which  is  at  issue  between  the  parties:  1  Morawets  on 
Prirate  Corporations,  sec.  540  a. 

The  judgment  should  be  affirmed|  with  oosta. 

All  concur. 

Judgment  affirmed. 

OoB»oaAnank— Ab  Ofviani's  KaowiBuea  Bnirsa  jm  mm  lamwiwiAa 
end  not  while  acting  officUUy  for  the  oorpoimtioa  cannot  operato  to  ik 
prejudioci  Oa»eo  NaL  Bank  t.  ClaHtp  139  K.  Y.  807,  €»!$,  p.  706^  and  aota. 

Ktibihob.— Tai  DioLAmATioirB  Aim  Amasuons  or  iv  Aoasr  m  to  paiS 
traoMctiona  do  not  bind  hit  prindpail,  and  aia  not  admimUo  ao  ovidanat 
againathimi  Ttrrg  t.  Birmhtoktm  J^mi.  itoO^  9S  Ala.  SSflli  SQ  Aa^  It  Bi^ 
07.  and  aota  Willi  tha  aaaw  ooUaotsd. 


Nbwhall  V.  Wyatt. 

P19NBWT(»a.lflB.) 

PiLTvm  Hum  Wira  FckmNot  BsLoironio  to  ram  Patbl— Hm  pay* 
Biant  o(  monay  to  a  oreditor  who  reodToa  it  ia  diaaharga  of  an  ^**«**f 
dabt  Innocently  and  without  knowledge^  ar  OMaaa  of  knowMgeb  that 
tha  debtor  had  no  rigbtfnl  ownenhip  in  tha  hmde  raoetTed,  ie  good  and 
affectnal,  and  doaa  not  enbjeot  tha  oraditor  to  a  laooraqr  by  tha  tnia 
owner  of  each  fonda. 

Jamei  Byme^  for  the  appellant 

L.  Laflin  KeOogg^  for  the  respondent 

^^  FnroH,  J.  In  an  action  brought  hy  the  plidntlff  fer  a 
dissolution  of  the  partnership  of  0.  A.  Wyatt  A  Co.^  a  xo» 
oelTor  was  appointed,  who  advertised  {at  the  presentaticm  of 
daims  against  the  firm,  as  preliminarj  to  the  winding  up 


Oot  IMS.]  Hmmuax  w.  Wtuuk  718 

of  Ml  «*•  «flUn.  Jmmm  R.<)lBAmppmafBi  mmm  fdiilm 
oradllDra,  «Dd  {iramolecl  a  ^ofaani  ibr  VMnettnng  over  thirty- 
tbreo  4huwm1  'dcOlank  Upon  the  appKoattcm  of  tbe  notohrer, 
a  fefBvee  wm  ^appcuTrtad  to  take  •ovichnoo  and  pan  upon  this 
claim,  and  Ini  rapoBt|tflfiiBBrdioB  fliooaeditar  mly  aboat  ihreo 
thouBand  dollars,  has  been  oonflraMd  by  the  court  vnd  ap* 
pvo^«d  bjrtho  igenand  tonn  wm  lappeaL  Tho  JOiwBlor  oomef 
to  thia  'cowrt  camplaMifaig  xtf  ftonaiilty  and  inaiBtmg  ttat  hia 
daim  haa  boon  imprDpeily  Todnood. 

Moat  of  ithe  oonefaHiana  lewdwd  by  <tho  irelbf  ee  ooom  to  na 
jnatified  by  the  faota,  ^bnt  one  of  them,  involving  a  oeriooa 
amoonti  wo..doam  eBmneona  and  «n  itqnstioa  to  the  easditor. 
That  enor  oanakta  in  dmxging  Clark  with  the  amonnt  of 
five  drafla  drawn  by  him,  amounting  to  nearly  aoven  Aon- 
aand  doUaxB,  on  tin  theory  thai  lie  waa  debtor  in  tliat  amonnt 
to  the  firm,  and  ahonld  aUow  it  by  ivayof  aetoff  againat  hia 
own  demand.  The  facia  underlying  'tte  quaation  raiaed  are, 
In  Bubatimoe,  ^he  folhnring: 

Them  were  two  firms  beaeing  the  asma  name  cf  C  A. 
Wyatt  A  Oo.  The  first  conaiated  of  Wyatt  alone,  no  one  ebe 
haying  an  intereat  with  him.  The  aeoond,  ftrmed  later,  waa 
compoaed  of  Wyatt  and  the  plaintiff,  Newhall,  aa  apeoial 
partner.  Clark  waa  a  creditor  of  eaoh  firm,  wbioh  we  may 
diatinguiah  aa  the  old  and  the  new.  Before  the  formation  of 
the  latter,  he  drew  Ato  drafta  upon  the  old  firm  for  auma  which 
were  ooneededly  due  to  him,  payable  to  the  order  of  Conway, 
Gordon,  and  Oarnett,  bankera,  which  were  accepted  by  C.  A« 
Wyatt  A  Co.,  and  discounted  by  the  bankers,  Clark  remain- 
ing contingently  liable  aa  drawer,  and  receiving  the  proceeda. 
All  thia  occurred  before  the  formation  of  the  new  firm,  and 
was,  in  every  reapect,  a  regular,  usual,  and  proper  business 
transaction  These  acceptances,  the  referee  finds,  were  paid 
by  Wyatt  out  of  the  funds  of  the  new  firm.  The  appellant 
criticises  the  finding,  mainly  because  the  bank  account  of  the 
new  firm  was  a  continuation  of  that  of  the  old,  without  break 
or  change;  but  the  proof  so  far  warrants  the  finding,  aa  to 
make  it  conclusive  upon  this  appeaL  The  payees  of  the  draft 
had  no  reason  to  suspect  the  real  source  ^^  from  which  the 
money  came.  They  had  no  knowledge  of  the  existence  of 
the  second  firm,  and  necessarily  believed,  as  they  had  a  right 
to  believe,  that  the  payment  was  made  by  the  real  debtors 
afut  of  their  own  funds.  They  accepted  the  payment,  sur- 
icndeicd  up  the  drafts,  and  of  course  canceled  and  extin- 
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inUhodflMMiitlnpDtliaUlityofflMdimwtt!.  And  yot,  upon 
ttiifl  paymtnti  the  roferee  grounds  hit  oonelndon  thnt  Clmik 
thus  became  m  debtor  to  the  new  firm,  and  that  the  am«>ant  of 
the  drafts  which,  through  the  diaoount,  went  to  his  benefltt 
should  be  applied  as  a  setoff  against  an  equal  portion  of  the 
debt  due  him  ftom  the  new  llrnu 

It  is  undoubtedly  the  rule  that  one  partner  may  not  appro- 
priate the  property  or  money  of  the  firm  to  the  payment  of 
his  own  debt  without  the  consent  of  his  copartners,  and  that 
if  he  does  so  the  property  misapplied  may  be  followed  and 
recovered  until  it  reaches  the  hands  of  a  bonaJUU  purchaser 
hr  value.  But  I  think  it  is  equally  well  settled  that  the  pay- 
ment of  money  to  a  creditor,  who  receives  it  in  discharge  of 
an  existing  debt  innocently  and  without  knowledge  cur  means 
of  knowledge  that  the  debtor  paying  had  no  rightful  owner- 
ship of  the  fund,  is  good  and  effectual,  and  does  not  subject 
the  receipient  to  a  recovery  by  the  true  owner.  That  doctrine 
was  very  explicitly  asserted  in  Siephefu  v.  Board  of  fdneo- 
liofi,  79  N.  Y.  187;  85  Am.  Rep.  611.  In  that  case  one  Gill, 
who  was  a  member  of  the  board  of  education  of  the  city  of 
Brooklyn,  had  converted  to  his  own  use  the  money  of  the 
board,  and  so  became  indebted  to  it  for  the  amoant  abstracted. 
In  order  to  procure  the  means  of  payment,  Gill  forged  a  mort- 
gage upon  the  land  of  another  and  sold  it  to  the  plaintiff*,  re- 
ceiving from  him  the  proceeds  and  depositing  them  to  his 
own  credit.  He  then  drew  a  check  for  the  amount  of  his 
debt  to  the  board,  and  with  it  paid  that  debt  in  full,  the  board 
receiving  the  money  and  expending  it  in  its  own  business. 
When  the  plaintiff  discovered  the  forgery  and  fraud  he  sought 
to  follow  his  own  money  into  the  hands  of  the  board  and  re- 
cover it  bacli,  sa  in  this  case  the  new  firm  seeks  to  regain  its 
money  misappropriated  by  Wyatt  from  the  hands  of  Clark 
as  the  ^^  beneficial  recipient. 

This  court  held  that  there  could  be  no  such  recovery.  In 
the  case  cited  the  plaintiff  contended  that  his  money  had 
been  virtually  stolen  and  could  be  followed  and  regained 
until  it  reached  the  hands  of  an  innocent  party  giving  at  the 
time  a  valuable  consideration  therefor,  and  that  the  discharge 
of  a  precedent  debt  was  insufficient  to  afford  protection  against 
the  true  owner.  Tliis  court  refused  to  accede  to  that  doo» 
trine,  arguing  that  money  has  no  earmark;  that  while  the 
purchaser  of  a  chattel  or  chose  in  action  may  generally  ascei^ 
tain  the  title  of  his  vendor,  that  is  not  so  as  to  money,  the 
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Utto  to  which  In  the  possesflor  oannot  usnally  be  traced  to  itc 
wmrce;  and  that  no  case  had  been  referred  to  in  which  the 
doctrine  that  an  antecedent  debt  is  not  a  eofflcient  coDBider- 
mtion  to  cut  off  certain  equities  had  been  applied  to  money 
received  in  good  faith  and  the  ordinary  course  of  business  in 
payment  of  a  debt;  and  that  such  a  rule  would  obviously  in- 
troduce confusion  and  danger  into  all  commercial  dealings. 
This  general  doctrine  was  further  illustrated  and  approved 
upon  another  condition  of  the  facts  in  S<mthmck  v.  Fini  NaU 
Bank^  84  N.  Y.  484,  486,  and  seems  to  me  well  founded  both 
in  justice  and  the  necessities  of  business. 

We  may  treat  the  case,  therefore,  irrespective  of  the  fact 
that  the  money  could  not  have  been  collected  back  from  the 
bankers,  who  gave  up  their  drafts,  and  never  fixed  the  lia^ 
bility  of  the  drawer  on  the  faith  of  the  payment  made,  and 
treat  the  case  as  if  the  money  had  been  paid  directly  to 
Clark,  upon  the  debt  due  him  from  the  old  firm.  His  good 
faith  cannot  be  questioned.  He  did  not  even  know  that  a  new 
firm  had  been  formed,  or  that  there  could  be  any  possible 
question  as  to  the  ownership  of  the  moneys  paid,  and  he  may 
hold  the  payment  made.  A  contrary  rule  would  do  him 
great  injustice,  and  without  the  excuse  of  fault  or  negligence 
on  his  part.  If  his  drafts  had  been  unpaid,  and  his  debt 
against  the  old  firm  had  remained  as  desperate  and  value- 
less, he  would  not  have  extended  further  credit  and  suffered 
an  added  debt  of  a  large  amount  to  have  accumulated.  He 
oannot  be  restored  to  his  ^^  original  position.  There  is  no 
proof  that  the  new  firm  was  insolvent  when  the  drafts  were 
paid,  and  we  fail  to  discover  any  ground  on  which  the  setoff 
ean  be  properly  allowed. 

The  order  of  the  general  term  should  be  reversed,  and  the 
report  of  the  referee  and  its  confirmation  by  the  special  term 
be  set  aside,  and  the  account  restated,  with  costs  of  this  ap- 
peal in  this  oonrt  and  the  general  term. 

All  concur. 

Order  reversed.  

PAvmsT  Wrh  Fuvbs  Not  BsEovonre  lo  Piraa.— Ons  otaael  rsorffe 
SMMMj  for  ons  pwrpoM  mad  apply  it  to  another  without  the  ooment  of  the 
party  to  whom  it  helongss  LongworA  r.  AtBrn,  106  Mo.  160.  A  oorporatioa 
•an  roooTor  monoyi  miiappropriatad  by  ono  of  its  offioon  and  naad  ia  liquid 
datfog  hit  dobti  to  anotiior  oorporations  AtkmUc  MUU  v.  /ncUm  OrcJkinl 
mSk,  147  Man.  S68|  9  Am.  81  Bop.  608.  See,  alM^  on  thia  poinl^  Skigkm 
r.  Board  ^  admaikm,  79  N.  Y.  187|  85  Am.  Bop.  611. 
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GbONBB   v.   CoWDBBZi 

P»NBWY0U,4TLj 

liOKTOlOKB  n  PoMm8iOH.^On«  who  enton  into  ^bm  potirion  6f  prapartpj 
vadir  a  norftgi^  forooloran^  defective  ia  not  naking  tim  ovnor  of  tbo 
fM  »  pwty  ilMToK  ii  Miittad  to  tlM  rigjbito  of  n 
MOD^fuid  onmoft  te  onttod  kfuktmtii&a  of  ^toefaowit  bnogfa*  % 
ownor  of  tlio  Im  whooo  tilla  m  ooliioot  toMwh  moctftgo.  Hm  ni 
Ii  by  a  wit  to  foroolooo  hia  ogailj  of  ndomptiott  bj  an  oqnitable 
to  redeem  from  the  mortgage^ 

Tax  8al«  Of  PBOraETT  Bmbiatbd  v»  im  Brnv.— If  peraona  are  in 
■eerioo  of  land  elatming  to  01m  it^  and  having  the  righto  of  ■nrtgagew 
to^poieeeioa,  and  it  it  aweiid  to  tUvm  for  delinqnent  taze^  th^  eao* 
aot  defeat  an  action  of  ojeotment  by  the  purahaeer  by  proTing  thai  the 
property  had  eecheated  to  the  stoto,  and  was  therefore  not  anbjoot  to 
taxation.  They  are  not  in  a  poeition  to  diiputo  tlie  plain  tiff  *a  titles 
The  atate,  beoanee  it  eannot  do  ■•  withoQt  paying  off  the 
ohoow  norer  to  enf eroe  ita  right  to 


Ira  L.  Bamberger  and  W.  J.  Oaynor^  for  the  appeHant. 
F.  H.  Cowdrey^  for  the  respondent 

^^^  Sabl,  J.  This  is  an  sctioii  of  ajectment  to  lecoyei  a 
lot  of  land  sitnate  in  the  €itf  of  Brooklyn,  known  as  Na  116 
Prospect  street  The  facts  of  the  case  mn  quite  eomplicated^ 
and  we  must  first  endeavor  to  set  tiiem  forth  with  aeouraey. 

Paul  PontaUf  being  the  owner  in  fee  of -the  lot  on  April  27, 
1854,  ezecnted  a  mortgage  thereon  to  George  B.  Meado  and 
Halsey  B.  Meade  to  eecure  the  payment  of  thvse  thonsand 
ttvee  hundred  dollars,  with  interest,  on  the  twvnty-eighth  day 
of  April,  1857,  and  that  mortgage  was  duly  reoorctod.  Poutss 
died  without  heirs  about  the  year  1865  seised  of  the  lot  He 
left  a  will  by  which  he  devised  the  lot  to  his  wife  Namietts 
for  life,  with  remainder  to  his  ^^'^  adopted  son,  Anthony  N. 
Pontao,  in  fee.  Anthony  died  before  the  testator,  unmarried 
and  without  issue.  Nannetto,  the  widow,  about  1867,  mar- 
ried James  B.  Johnson.  In  1871,  by  ohapter  668  of  the  laws 
of  that  year,  the  legislature  released  to  her  all  the  intereat  of 
the  state  in  the  lot,  and  thus  she  became  seised  of  the  lot  in 
fee.  Her  husband  Johnson  died  in  January,  1871,  and  in 
September,  1871,  being  at  the  time  a  widow,  she  made  a  wiB 
devising  the  lot  to  James  IL  JohnsoUi  the  son  of  her  second 
husband. 

In  March,  1878,  she  married  James  Harrison.  He  died 
before  Ms  wife,  and  she  died  in  1878  without  heirs.  The 
Meades  assigned  the  mortgage  executed  to  them  by  Paul 
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PootftQ  to  lamts  IL  Joimflon  in  NoTQinbeiv  lB69y  and  he 
aasignod  it  to  Henr  j  W.  Batast  ia  Novembor,  1879.  In  1880, 
Bale*  foreoloMd  the  mortf  age  by  nation,  making  parties  de- 
fendant '^Ann  Li  Court,  John  Dooi  Biohard  Roe,  Jane  Styles, 
Thomas  Nookea,  Rebecca  Johnson,  Edward  Styles,  and  Mary 
L  Black weil,  whosa  namaa  are  unknown  to  the  plaintiff^  an- 
known  heirs  at  law  and  next  of  kin  of  P«al  Fontau,  late  of 
the  diy  and  ooanty  of  New  York,  deceased."  Neither  the 
state  nor  the  heirs  or  devisees  of  Nannette,  Pontau's  widow, 
were  made  parties  to  that  aotfen.  The  referee,  in  pursuance 
of  the  judgment  of  Ibreclosuie,  sold  the  lot  and  conveyed  it  to 
Alexander  B.  Crane  and  Louise  B.  Bates  by  deed  bearing 
date  July  23,  ISSa.  Sobsequently,  in  May,  1881,  Crane  con- 
veyed his  interest  in.  the  lot  to  Mrs»  Bates.  In  February, 
1885,  Mr.  and  Mrs.  Bates  united  in  a  mortgage,  of  the  lot  to 
Bmily  Odder  for  two  thousand  five  hundred  dollars,  and  in 
the  same  month  Mrs.  Bates  executed  and  delivered  a  deed 
of  the  lot  to  Vianoes  A.  Denike»  Theraalfaer,  Smily  Golder 
aommenoed  an  sotion  for  the  foredosuraof  her  mortgage,  and 
wnder  the  judgment  in  that  action  the  defendant^  Samuel  F. 
Cowdrey^beoame  the  purchaser  of  the  lot  and  received  a  deed 
thereof  on  the  fourteenth  day  of  October,  1889.  Neither 
James  M.  Johnson  nor  the  state  was  made  a  party  defendant 
in  the  last  foredosure  action.  Daring  all  these  years  the  lot 
was  possessed  as  follows:  By  Paul  Pontau  from  April  27, 
^^  1864,  to  April  12, 1855;  then  by  Nannette,  his  widow,  to 
June  6,  1878;  tbea  by  James  M.  Johnson  to  July  23,  1880; 
then  by  Alexander  B.  Crane  and  Louise  B.  Bates  to  May  10, 
1881;  then  by  Mrs.  Bates  to  February  11,  1885;  then  by 
Francoi  A.  Denike  to  October  14, 1889,  and  then  by  the  de- 
frndanti  Samuel  F»  Cowdrey,  to  the  present  time.  All  the 
persona  thua  suooessively  in  the  possession  of  the  lot  claimed 
title  thereto. 

Nannette's  will  was  made  prior  to  her  marriage  with  Har- 
rison, and  by  that  marriage  the  will  was  revoked,  and  thus 
she  died  intestate:  2  Bev.  Stats.  64,  sea  44;  Brown^  v»  Clark, 
77  N.  Y.  869.  As  she  died  without  heirs,  whatever  interest 
in  real  estate  she  possessed  at  her  death  at  oaoe  escheated  to 
the  state,  and  the  title  thereto  immediately  vested  in  the  state 
by  openataon  of  law;  1  Bev«  Stats*  718;  4  Kent's  Commen- 
taries, 426;  MaOaughal  v.  Rpm,  27  BarU  876;  EUenhaim$r  v. 
Heff&man^  66  Barb.  874  But  the  mortgage  executed  by  Paul 
Pontau  ia  his  lifetime  bung  valid,  khe  title  of  the  state  by 
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aeobeftk  was  rabjeet  thereto^  and  if  the  state  bad  been  made 
a  party  to  tbe  foreclosare  of  that  mortgage  the  title  acquiiBd 
under  the  foreclosure  sale  woald  have  been  perfect  Bat  the 
persons  who  entered  into  possession  tinder  the  forecloenre,  de- 
fective as  to  the  state  becanse  it  was  not  made  a  party,  be- 
came mortgagees  in  possession,  and  we  think  this  defendant 
is  in  a  position  to  claim  the  rights  of  a  mortgagee  in  posses- 
sion under  the  Pontau  mortgage:  Townahend  v.  Tkomaonf  189 
N.  Y.  162.  Therefore,  the  state  could  not  maintain  an  action 
of  ejectment  based  upon  its  title  by  escheat  against  the  de- 
fendant to  recover  the  possession  of  the  lot,  and  the  only  right 
it  has  is  to  enforce  its  equity  of  redemption  by  an  equitable 
action  to  redeem  from  the  mortgage.  It  has  never  yet  as- 
serted its  right  (^  redemption  or  taken  any  steps  whatever  to 
redeem  from  the  Pontau  mortgage. 

The  facts  thus  far  stated  show  the  title  and  relation  of  the 
defendant  to  the  lot. 

In  1885  and  1886  the  lot  was  assessed  for  general  tazatioof 
and  it  is  not  questioned  that  the  assessment  was  regular  and 
legal  in  form  against  the  parties  then  in  possession  of  the  lot^ 
^^^  The  taxes  imposed  under  those  assessments  not  having 
been  paid,  the  lot  was  sold  at  public  auction  in  the  year  1888 
by  the  registrar  of  arrears,  for  the  nonpayment  of  the  taxes, 
to  the  plaintiff,  and  he  claims  title  to  the  lot  by  virtue  of  a 
conveyance  to  him  in  pursuance  of  that  sale.  He  was  de- 
feated in  the  courts  below  on  the  sole  ground  that,  upon  the 
death  of  Nannette  Harrison  in  1878,  intestate  and  without 
heirs,  the  title  to  the  lot  became  vested  in  the  state,  and  that 
the  lot  was,  therefore,  not  legally  taxable.  So  we  have  the 
defendant  in  the  possession  of  the  land  and  claiming  title 
thereto,  setting  up  title  in  the  state  by  escheat  to  defeat  the 
title  of  the  plaintiff,  based  upon  a  sale  for  the  nonpayment  of 
taxes  regularly  imposed  upon  this  lot,  unless  they  were  illegal 
and  void  for  the  reason  stated. 

We  do  not  think  this  defense  is  available  to  tbe  defendant 
Where  taxes  are  regularly  assessed  against  parties  in  the 
possession  of  land  and  claiming  title  thereto  and  the  right  of 
possession,  and  the  land  is  subsequently  add  for  the  nonpay- 
ment of  the  taxes  thus  imposed,  the  purchaser  at  the  sale  gels 
a  good  title  as  against  such  persons  in  possession  and  all  per- 
sons elaiming  under  them.  The  plaintiff's  title  may  not  be 
perfect  as  against  the  state;  but  the  defendant  is  not  in  a 
position  to  dispute  it    The  state  may  never  enforce  the 


Oot  1898.]  Cbqnbb  «.  Cowdbkt.  719 

•eoheat  and  maj  noTor  redeem  the  laod  from  the  Pontau 
mortgage.  The  amount  dae  upon  that  mortgage  may  be 
more  than  the  valoe  of  the  land.  And  we  know  of  no  rule 
of  law  which  will  permit  the  defendant  under  such  circum- 
Btances  to  retain  possession  of  the  land  and  refuse  to  pay  any 
taxes  thereon  upon  the  ground  that  it  is  state  land,  and, 
therefore,  not  taxable. 

We  hare  assumed  that  the  defendant  could  establish  the 
escheat  in  this  action,  and  that  his  evidence  was  sufficient 
fcr  that  purpose,  But  it  may  well  be  doubted  whether  an 
escheat  of  land  can  be  enforced  or  established  by  anyone  but 
the  state,  through  its  attorney-general,  in  the  mode  prescribed 
in  statutes  carefully  framed  to  protect  the  rights  of  heirs  at 
the  time  unknown  or  undisclosed:  Code,  sees.  1977,  et  seq. 
It  ^^*  would  be  quite  extraordinary  to  allow  a  party  to  estab* 
lish  an  escheat  in  an  action  where  there  are  no  allegations  or 
issues  as  to  the  escheat,  by  methods  not  allowed  to  the  state, 
for  the  purpose  of  defeating  a  title  good  as  against  the  whole 
world  except  the  possible  right  of  the  state  to  enforce  the 
escheat. 

The  learned  oounsel  for  the  defendant  also  claims  that  the 
deed  executed  to  the  plaintiff  by  the  registrar  of  arrears  uhder 
section  6  of  chapter  405  of  the  Laws  of  1886  is  invalid 
because  he  had  not  giyen  the  notice  of  sale  required  by  that 
section.  A  careful  scrutiny  of  the  notice  served  shows  that 
it  is  in  substantial  compliance  with  the  statute,  and  its 
service  was  properly  proved.  This  objection  is,  therefore, 
unfounded. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
oosts  to  abide  event. 

All  ooncur. 

Judgment  reversed 

lfoB!rQAo»— BiORTS  Of  PuBflsisiH  UwDiB  foasoLOsvfts.— A  pn* 
ihiimr  al  a  foredlosan  sale  snooMds  to  fttt  the  rigbts  of  tho  holdor  of  the 
aMTlsiigo  fOTMUMods  Tmrmam  v.  BeO,  04  Ark.  S7t|  S6  Am.  8k  lUp.  SS^ 
sad  Dotof  Okmtpkm  v.  Biiikk,  46  N.  J.  Bq,  10S|  notes  to  Berthold  v.  JM. 
Dee.  flOi  Bmlatk  v.  HaOt,  1  Am.  8k  Sep.  la^  19a 
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<h4nBi  ICoMNuaB  nr  Iduas— Viupirr  or.-^A  Immm  tmealtd 

Mrded  m  wq«ir»d  b j  th«  Ikw  relftliBg  to  ohattal  morttiiga^  pravidfa^g 
ftt^iB^  ••imH  wiiHilig  Jtts <r^ bcwwM  4wt  ifcril  W%  pwyeHwl  Bm 
€a  Miy  Mid  an  goodi^  marohandiM,  fnraitiira^  and  fiztaroi  mtm  aia- 
tamad,  or  whiah  may  a*  anj^  tioia  dnriag  tba  anntiiwiaiiaa  af  tlM  leaaa 
ba  aantainad  in  tha  bnilding^  azeapt  anoh  gooda  aa  art  aold  in  tha  nsnal 
oonna  of  retail  trada^*  auial  ba  iraatad  aa  n  ohatlal  mortipga^  and  ba- 
aaoaa  it  givaa  parmiaoion  ta  ttia  mortgagor  ta  aaU  part  of  tfaa  maiigagad 
prapartj  far  bia  ana  banafly  ia  praanmptiyaiir  iwMadnlint  an  tn  bia  tMum 
araditonk 

Cmattml  HoBTOAin— FBAvmiLnT  nr  Past.— A  laaaa  wbloh  la  In  lagal 
aflbot  n  obattal  mortgagor  if  praanmptiFalj  frandolaat  aa  to  pari  of  Htm 
goada  tbarain  daaaribac^  lipraaamptiva^fraiidnlantailaanL 

IPifiior  and  EiUredge^  tat  the  appellanti. 

Wynn  and  Naeh^  for  the  respondent 

^^*  Ebllam,  J.  On  the  third  day  of  October,  1888,  le- 
spondenti  who  was  then  the  owner  of  a  store-boildiiq^  in  the 
city  of  Sioux  Falls,  leased  the  same,  by  a  written  contract,  to 
Waxman  A  Ca  for  the  term  of  fiye  years,  which  lease  was 
duly  filed  for  record  October  12, 1883,  in  the  office  of  tha  teg- 
ister  of  deeds  of  the  proper  county,  and  **  was  duly  entertNl 
upon  the  chattel-mortgage  calendar  of  said  office."  The  lease 
contained  the  following  provision:  ^  That  said  rents,  whether 
due  or  to  become  due,  shall  be  a  perpetual  lien  on  any  and 
all  goods  and  merchandise,  furniture,  and  fixtures  now  con- 
tained, or  which  may  at  any  time  during  the  continuance  of 
tUs  lease  be  contained,  in  Uie  building,  except  such  goods  as 
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are  sold  in  the  usual  coarse  of  retail  trade."  Afterwards  the 
lessees,  Waxman  A  Co.,  gave  several  chattel  mortgages,  to 
secure  differeut  creditors,  upon  the  stock  of  merchandise,  fur^ 
niture,  and  fixtures  contained  in  the  said  leased  store-build- 
ing, being  the  same  personal  property  described  and  referred 
to  in  the  provision,  of  said  lease  above  quoted.  Afterwards 
the  appellants,  Winsor  and  Swezey,  as  the  attorneys  and 
agents  of  the  several  mortgagees,  undertook  to  foreclose  said 
chattel  mortgages,  and  to  that  «nd  took  possession  of  said 
mortgaged  property,  and  advertised  the  same.  Greeley,  the 
lessor,  and  respondent  herein,  then  commenced  an  action 
against  said  Winsor  and  Swesey  to  restrain  such  foreclosure 
sale.  At  this  time,  by  an  arrangement  between  the  parties, 
the  respondent  dismissed  the  said  action  and  released  his 
claim  ^'^  upon  said  goods,  furniture,  and  fixtures  in  oonsid* 
eration  of  a  bond  from  said  appellants  to  secure  him  against 
loss  of  rent  on  said  lease  to  an  amount  therein  named,  the 
condition  of  the  bond  being,  'Hhat  if  the  said  Charles  A. 
Greeley  shall  and  does  sustain  any  damages  from  the  loss  or 
decrease  of  rents  during  said  four  years,  and  had  at  the  time 
of  the  commencement  of  his  said  action  a  valid  and  subsisting 
lien,  legal  or  equitable,  upon  or  against  said  property,  or  any 
part  thereof,  as  security  for  said  rents  according  to  the  terms 
of  said  lease,  and  the  undersigned  shall  pay  or  cause  to  be 
paid,''  etc.,  "  then  this  obligation,"  eto.  Upon  this  obligation 
respondent  Greeley  brought  this  action  against  appellantSf 
obligors  therein  named.  To  the  complaint,  setting  out  the 
history  of  the  bond  and  a  copy  of  the  lease,  appellants  de- 
murred for  insufficiency.  The  demurrer  was  overruled,  and 
from  such  decision  this  appeal  is  taken. 

The  controversy  is  over  the  force  and  efiect  of  the  provision 
in  the  lease  for  a  lien  for  rent.  If,  as  against  the  mortgage 
creditors  represented  by  appellants,  respondent  had  "  a  valid 
and  subsisting  lien"  upon  the  property  taken  by  them  under 
their  mortgages,  then  the  condition  of  the  bond  is  met  under 
which  appellants'  liability  as  obligors  should  attach,  and  the 
complaint  would  state  a  cause  of  action  against  them.  If 
such  a  provision  is  effectual  at  all  as  against  creditors,  it  is 
plain  it  must  be  as  a  chattel  mortgage.  The  rents  were  to  be 
a  **  perpetual  lien."  The  possession  of  the  property  did  not 
change,  and  no  lien  except  that  of  a  chattel  mortgage  is  tol- 
erated by  our  statute,  unless  accompanied  by  possession  in 
the  lienor.    It  seems  to  have  all  the  requisites  of  a  chattel 
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mortgage,  both  as  to  its  constniction  and  its  execution,  and 
the  statutory  requirements  as  to  filing  as  a  chattel  mortgage 
were  fully  complied  with. 

The  pivotal  question,  then,  is,  What  was  the  legal  yalne  of 
respondent's  chattel  mortgage  upon  his  lessee's  stock  of  goods, 
furniture,  and  fixtures,  *'  except  such  goods  as  are  sold  in  the 
usual  course  of  retail  trade?"  for  the  answer  to  this  question 
must  determine  whether  or  not  respondent  held  a  'Walid  and 
subsisting  lien"  upon  such  property,  or  any  part  of  it.  While 
^'^  there  is  here  no  express  and  affirmative  reservation  in  the 
lessee  and  mortgagor  of  a  power  to  sell  any  of  the  mortgaged 
property,  such  power  is  so  specifically  recognized  and  pro- 
vided for  as  to  be  tantamount  to  express  authority;  and  the 
immediate  question  before  us  is,  What  efiect  has  such  a  res- 
ervation of  an  unqualified  power  of  sale  upon  an  otherwise 
valid  mortgage? 

In  the  absence  of  any  provision  indicating  directly  or 
indirectly  any  intention  of  the  parties,  or  either  of  them,  that 
the  proceeds  of  sales,  or  any  part  thereof,  should  be  used, 
applied,  or  appropriated  in  any  other  manner,  or  to  any  other 
purpose,  than  as  the  interest  and  pleasure  of  the  mortgagor 
might  dictate,  the  instrument  at  ouce  attaches  itself  to  that 
class  of  chattel  mortgages  in  which  is  reserved  to  the  mortp 
gagor  a  power  of  sale  for  his  own  benefit,  and  is  subject  to 
the  law  governing  such  mortgages.  Chattel  mortgages  are 
authorized  by  our  statutes,  and  are  recognized  by  and  in  all 
departments  of  business  as  a  legitimate  means  of  security, 
useful  alike  to  debtor  and  creditor.  They  have  become  and 
are  an  iniportant  factor  in  the  transaction  of  business  in  the 
state,  and  the  courts  should  adopt  and  be  governed  by  such 
principles  and  rules  in  the  construction  and  efiect  given  to 
these  instruments,  in  the  difierent  forms,  and  with  the  va- 
rious qualifying  provisions,  with  which  they  are  presented, 
as  will  be  most  likely  to  conserve  the  rights  and  interests  of 
all  parties  interested  in  the  mortgaged  property,  whether 
mortgagor,  mortgagee,  or  general  creditor.  In  this  case  the 
mortgagor  was  permitted  by  the  terms  of  the  mortgage  to 
make  sales  from  the  mortgaged  property,  in  the  usual  course 
of  retail  trade,  for  his  own  use  and  benefit  The  right  to 
appropriate  the  proceeds  of  sales  was  unlimited.  It  was  not 
even  qualified  by  any  undertaking,  express  or  implied,  that 
such  proceeds,  or  any  part  of  the  same,  should  be  reinvested 
in  goodsi  that  the  security  might  thus  be  kept  intact    li  was 
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a  plenaxj  license  to  possess,  manage,  and  sell  the  mortgaged 
piopertjv  sabject  only  to  the  oondition  that  the  sales  should 
be  made  in  the  usual  eourse  of  retail  trade,  allowing  the 
entire  proceeds  to  be  diverted  to  purposes  hostile  to  the 
interests  of  the  unpreferred  creditors,  if  the  mortgagor  should 
be  so  disposed.  The  ^'^  mortgagee  had  agreed  in  advance 
that  the  mortgagor  might  dispose  of  the  property  which 
apparently  constituted  his  security — retain,  spend,  or  give 
away  the  proceeds,  as  he  saw  fit;  and  thus  his  entire  stock 
might  be  dissipated  and  melt  away  without  diminishing  the 
aggregate  of  indebtedness  a  dollar,  and  this  might  all  occur 
in  exact  pursuance  of  the  terms  of  this  mortgage.  Every 
debtor  is,  in  a  sense,  trustee  of  his  property  for  the  benefit  of 
his  creditors;  and  every  creditor  has  a  right  to  have  the  trust 
BO  administered  as  not  to  unfairly  predjadice  his  interests,  or 
jeopardise  his  chances  for  the  collection  of  his  debt.  With- 
out further  argument,  it  is  sufficient  to  say  that  such  mort- 
gages are  held  to  be  at  least  presumptively  fraudulent  in 
most  of  the  states  of  the  union,  and  in  many  of  them  conclu- 
sively sa  It  is  needless  to  fortify  this  proposition  with 
authorities.  Whether  in  this  state  the  presumption  is  a 
rebuttable  one,  it  is  not  now  necessary  to  consider  or  deter* 
mine*  ' 

The  question  is  before  us  on  demurrer  to  the  complaint 
The  complaint  presents  this  mortgage  as  showing  respondent's 
right  to  the  property  which  the  bond  of  appellants  represents. 
If  the  mortgage  on  its  face  is  presumptively  fraudulent,  then 
the  complaint  would  state  no  cause  of  action,  because,  if  pre- 
sumptively fraudulent  it  is  presumptively  void;  and  no  facts 
are  stated  in  the  complaint  tending  to  negative  or  rebut  such 
presumption.  The  bond  was  only  to  be  operative  in  case  the 
respondent  had  a  valid  and  subsisting  lien  upon  the  property, 
and  the  oomplaint  offers  the  mortgage  clause  of  the  lease  as 
showing  such  lien. 

A  more  troublesome  question  occurs  when  we  come  to  con. 
sider  the  effect  of  the  power  of  sale  upon  the  property  in  the 
mortgage  not  covered  by  nor  included  in  such  power  of  sale. 
The  mortgage  was  upon  "goods,  merchandise,  furniture,  and 
fixtures.''  The  permission  to  sell  covered  only  "  such  goods 
as  are  sold  in  the  usual  course  of  retail  trade."  Is  the  mort- 
gage prima  facie  fraudulent  in  tofo,  or  is  it  good  as  to  the 
fiiniiture  and  fixtures;  they  evidently  not  being  included  in 
Iho  permission  to  sell?    The  law  condemns  suoh  a  mortgi^ 
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M  thte,  not  because  ite  terms  prove  any  fraudulent  or  0(»tqi4 
motire  on  '"  the  part  of  those  who  made  or  those  who  took 
it|  but  because  such  a  mortgage  furnishes  such  easy  facilitiea 
for  fraud,  and  is  so  well  adapted  to  accomplish  unfair  and 
fraudulent  lesults,  as  to  put  it  under  the  ban  of  suspicion.  It 
is  condemned  not  because  the  transaction  was  inspired  by  a 
bad  intent,  but  because  it  naturally  leads  to  bad  results.  If 
it  were  the  actual,  proved  intent  of  the  parties  which  fixed 
the  character  of  this  instrument  as  fraudulent,  it  would 
hardly  be  contended  that  because  they  intended  to  and  did 
reserve  the  furniture  and  fixtures  from  the  operation  of  this 
vicious  power  of  sale  the  mortgaffe  ought  to  be  held  good  as 
to  them;  but  upon  the  familiar  principle  that  every  man 
must  be  presumed  to  have  intended  the  natural  and  legitimate 
results  of  his  acts  the  law  substitutes  the  effect  for  the  intent, 
and,  as  it  has  found  that  the  effect  of  such  provisions  is  ordi- 
narily bad,  it  assumes  that  the  intent  is  ordinarily,  or,  in 
other  words,  presumptively,  bad. 

There  are  other  reasons  for  applying  this  rule  to  the  entire 
mortgage  provision  in  this  case.  The  mortgagee,  while  claim- 
ing to  have  security  upon  all  this  property,  has  stipulated 
and  consented  that  the  mortgagor  might  gradually,  by  retail 
sales,  deplete  and  consume  the  bulk  of  his  security,  leaving 
the  burden  of  the  debt,  not  upon  the  entire  property  which 
he  pretends  to  hold  under,  and  which  he  protects  by,  his 
mortgage,  but  upon  the  furniture  and  fixtures,  which  alone, 
of  all  the  mortgaged  property,  is  to  remain  under  the  lien  of 
his  mortgage,  and  must  constitute  his  real  security.  It  is 
very  evident  that  all  the  real  security  respondent  could  have 
under  his  mortgage  was  the  property  that  the  mortgagor  had 
no  right  to  sell.  Power  to  sell  the  goods  was  power  to  annul 
and  destroy  the  lien  of  the  mortgage  upon  them;  and  this 
respondent  had  agreed  might  be  done,  and  that  without  any 
diminution  of  the  debt  as  the  result  of  such  sales.  If  re- 
spondent were  content  with  security  upon  the  furniture  and 
fixtures  only — ^and  such  conclusion  the  facts  dearly  argue — 
be  ought  not  to  be  allowed  to  encumber  by  the  same  instru- 
ment a  large  amount  of  other  property  from  which  he  ex- 
pected no  benefit  or  advantage.  To  the  creditors  of  the 
mortgagor  respondent  said  by  this  mortgage:  '*I  hold  a  mort- 
gage ^'^  upon  this  entire  stock  and  furniture  and  fixtures  to 
secure  five  years'  rent  at  thirteen  hundred  dollars  per  year; 
and  if  you  desire  to  proceed  against  any  of  this  property  for 
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the  collection  of  yoor  claimB  yon  mnst  pay  off  my  mortgage 
as  provided  in  the  statute."  But  to  the  mortgagor  he  said: 
*' You  may  pay  no  attention  to  my  mortgage,  so  far  as  the 
goods  are  concerned.  You  may  sell  them  as  though  I  had  no 
mortgage,  hut  the  furniture  and  fixtures  must  remain  and  be 
bound  by  my  mortgage,  and,  as  between  us,  I  will  depend 
upon  them  for  my  security.''  Buch  a  mortgage  would  allow 
a  mortgagee,  if  so  disposed,  without  risk  or  danger  to  his  own 
security,  unless  an  actual  fraudulent  intent  could  be  proved, 
to  shelter  under  his  mortgage  property,  which  he  never  ex* 
pected  to  subject  to  his  apparent  lien,  and  in  the  interest  of 
the  mortgagor  exhibit  his  mortgage  on  the  record,  and  thus, 
with  entire  safety  to  his  own  security,  experiment  with  the 
chances  of  driving  away  approaching  creditors.  We  think 
creditors  have  a  right  to  complain  of  a  chattel  mortgage  sus* 
ceptible  of  such  uses,  and  that  it  is  at  least  prima  fade  void 
as  to  all  the  property  covered  by  it  The  rulings  of  the 
courts  have  not  been  uniform  upon  this  question;  but  this 
view  is  fully  sustained  in  the  following  cases:  Russell  T* 
TFtnni^,  87  N.  Y.  691;  97  Am.  Dec.  755;  Ilorton  t.  WiHiams^ 
21  Minn.  187;  WUsan  v.  Vaight^  9  Col.  614;  Harman  t.  f/bi- 
tins,  56  Miss.  142. 

It  follows  that  the  demurrer  should  have  been  sustained. 
The  judgment  of  the  court  below  overruling  the  demurrer  if 
reversed,  all  the  judges  concurring. 

Corson,  P.  J.  I  am  of  the  opinion  that  the  court  should 
go  further  and  hold  that  the  mortgage  or  agreement  in  this 
case  is  not  only  at  least  presumptively  fraudulent,  but  abso* 
lutely  fraudulent^  as  to  the  creditors  of  the  mortgagor.  A 
chattel  mortgage  in  which  the  mortgagor  is  permitted  by  the 
terms  of  the  mortgage  to  sell  all  or  any  part  of  the  property 
embraced  in  the  mortgage,  and  apply  the  proceeds  to  his  own 
use  and  benefit,  is,  in  my  opinion,  fraudulent  in  law,  without 
regard  to  the  intent  of  the  parties.  It  is  evident  that  as  to 
the  property  so  permitted  to  be  sold  for  the  benefit  of  tho 
mortgagor  the  mortgagee  has  no  real  interest  in  or  lien  upon 
it,  ^'^  and  that  the  effect  of  such  a  mortgage  will  necessarily 
be  to  aid  the  mortgagor  in  withholding  his  property  so  cov- 
ered by  the  mortgage  from  his  creditors.  The  agreement  ia 
necessarily  fraudulent,  because  it  operates,  of  necessity,  to 
hinder,  delay,  and  defraud  the  creditors  by  securing  to  the 
debtor  the  use  and  benefit  of  his  property  and  its  proceedSi 
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while  it  protects  it  from  levy  and  sale  for  the  payment  of  hia 
debts.  Honesty  and  good  faith  are  necessary  to  render  a 
chattel  mortgage  valid,  and  whenever  it  appears  that  one 
object  was,  or  the  effect  is,  to  hinder  and  delay  the  creditoit 
to  any  extent  the  entire  instrument  is*  in  judgment  of  law, 
fraudulent  and  void. 

Rbpobtbb.  a  rehearing  was  granted  in  this  case,  but  after 
foch  rehearing  the  court  reaffirmed  the  original  opinion. 

Ohattil  Moktoaov8~Lb48B.«-A  lien  for  rent  enatod  by  m  lmM%  sad 
«Uim«d  on  property  left  in  the  pososuon  of  the  teoant^  li  in  the  naUire  of  a 
mortgage  ratUer  than  a  pledge,  and  ia  governed  by  the  rulea  of  law  applica* 
Ue  to  chattel  mortgages:  Borden  r.  Croak,  131  IlL  63;  19  Am.  Sk  Rep^  23; 
note  to  iflmanci  ▼•  SeoU^  12  Am.  St.  Rep.  243.  Aa  to  the  right  of  a  landlord 
to  reierva  a  lien  on  the  oropa  to  be  raited  by  his  tenant^  aoe  tha  extended 
ante  to  De  Vaughn  v.  Hoivem  H  Am.  St  Rep.  166-168L 

A  Chattxl  BloBTQAOB  Von>  Di  Part  for  frand  againat  erediton  la  wM 
AS  to  the  wholat  Bu$$eU  v.  ffum^  37  N.  Y.  691;  97  Am.  Dea  76&, 


Thomas  t;.  PflNDLvrosr. 

[1  South  Dakota,  100.] 

JvMinim  Of  Sisna  Statbs>-Coicpiaiw  or  Aonov  oir.~A  oonpUnt 

upon  a  Judgment  recovered  in  another  state  oootaining  m  oopy  of  a  sola 
and  power  of  attorney  npon  which  the  judgment  waa  rendered  befort 
the  maturity  of  the  note  ia  inanfficient  in  the  absenoe  of  any  allegation 
«f  law  anthoricing  the  rendition  of  auoh  jndgmenti  to  anetain  an  attach- 
ment  iaraed  npon  an  affidavit  atating  no  ground  of  olaim  except  bj 
rererence  to  inch  complaint. 

JvDGMBMTS  OF  Sam  8atis--Bordin  ov  Proof  nr  Actioh  ov. — If  a 
judgment  of  another  state  is  offered  in  OFidenoe,  the  burden  of  proof  la 
npon  the  party  who  relies  upon  it^  to  show  that  it  ia  valid  aooordittg  to 
the  laws  of  the  state  within  whose  Juriediotion  it  was  pronounced. 

Laws  or  Sister  Statb— PEEsuMPrroN.— In  the  absence  of  allegation  and 
proof,  the  laws  of  another  state  are  presumed  to  bo  the  same  aa  the  laws 
of  the  state  in  which  action  is  brought^ 

Henry  Hoffman^  for  the  appellant. 

Loving  E.  Oaffy^  for  the  respondent. 

^^'  Corson,  P.  J.  This  is  an  appeal  from  an  order  of  the 
court  vacating  and  setting  aside  attachment  proceedings  in 
ibis  action.  The  warrant  of  attachment  was  issued  upon  an 
alBdavit,  the  part  of  which  material  to  a  determination  of  the 
question  involved  in  this  case  is  as  follows:  *'That  a  cause  of 
action  exists  in  favor  of  said  plaintiff  and  against  said  de- 
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fendants,  the  grounds  of  which  are  fully  set  forth  In  tlie  oom« 
plaint  hereto  annexed,  which  is  on  file  in  this  aotion,  the 
•tatements  contained  in  which  are  true;  that  the  defendants 
are  not  residents  of  this  territory.''  A  motion  was  made  by 
defendant  Pendleton  to  vacate  and  set  aside  the  attachment 
upon  the  following  grounds:  ^  Because  the  same  was  irregu* 
larly  issued  in  this;  1.  The  grounds  of  the  cause  of  action^ 
if  any  there  be,  are  not  stated  and  set  forth,  as  by  law  re* 
quired,  in  the  affidavit  for  attachment;  2.  The  affidavit  does 
not  state  that  this  is  an  action  on  contract  for  the  payment 
of  money  only;  and  8.  The  attachment  was  improvidently 
issued  in  this,  that  defendant  Henry  F.  Pendleton  is  not  and 
was  not  a  nonresident  of  this  territory.  This  motion  is  made 
qpon  all  the  papers  filed  in  this  case,  and  upon  the  affidavit 
of  Henry  F.  Pendleton,  served  herein."  It  will  be  observed 
that  the  amount  of  plaintiff's  claim  is  stated  in  bis  affidavit^ 
but  not  the  grounds  thereof,  except  by  reference  to  the  com!- 
plaint  annexed  thereto.  It  therefore  becomes  necessary  to 
examine  the  complaint,  to  ascertain  the  grounds  of  plaintiff's 
claim,  and  the  sufficiency  of  the  same. 

The  action  is  founded  upon  an  alleged  judgment  in  the 
^^'  court  of  common  pleas  of  Crawford  county,  in  the  state  of 
Pennsylvania. 

Although  the  complaint  sets  out  the  note  and  warrant  of 
attorney  upon  which  the  alleged  judgment  is  founded,  it  is 
dear  that  there  is  only  one  cause  of  action  set  out,  and  that 
is  upon  the  judgment:  Krower  v.  Reynolds,  99  N.  Y.  248. 
In  the  complaint  the  judgment  is  alleged  to  have  been  ren« 
dered  on  the  eighth  day  of  May,  1889,  upon  a  note  bearing 
date  March  12,  1889,  payable  ninety  days  after  its  date.  It 
therefore  appears  upon  the  face  of  the  complaint  that  tho 
alleged  judgment  was  rendered  more  than  thirty  days  beforo 
the  note,  by  its  terms,  became  due  and  payable.  No  law  of 
the  state  of  Pennsylvania  is  set  out  or  pleaded  authorizing  n 
judgment  to  be  "Entered  upon  a  note  before  its  maturity.  In 
the  absence  of  any  allegation  as  to  what  the  laws  of  Penn- 
sylvania are  on  this  subject,  the  court  will  presume  they  aro 
the  same  as  our  own.  The  authorities  are  conflicting  on  this 
question,  when  applied  to  a  judgment  purporting  to  have  been 
rendered  by  a  court  of  general  jurisdiction  in  another  state^ 
but  we  think  the  weight  of  authority  is  in  favor  of  the  rule 
as  stated.  Mr.  Freeman,  in  his  work  on  Judgments,  section 
671,  says:  *'A  judgment  of  another  Btate,  when  offered  in  evi- 
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denoe  ought  to  be  shown  to  be  Talid.  If  it  would  not  to 
▼alid  if  rendered  in  the  state  where  it  is  offered  in  eTidence 
the  party  who  relies  upon  it  must  show  that  it  is  valid 
aocording  to  the  laws  of  the  state  within  whose  jurisdiction  it 
was  pronounced":  CraftB  v.  Clark^  31  Iowa,  77;  PtUon  t. 
Flatner,  18  Ohio,  209,  42  Am.  Dec.  197;  Draggoe  ▼.  Oruham^ 
9  Ind.  212;  Rape  t.  Heaton,  9  Wis.  328;  76  Am.  Dec  269; 
Taylor  v.  Barron,  80  N.  H.  78;  64  Am.  Dec-  281 ;  Hill  v.  Origsby^ 
82  Cal.  65;  Norris  y.  Harris,  15  Cal.  226.  And  in  the  late 
case  of  Teel  v.  Yost,  6  N.  Y,  Supp.  6  (decided  in  1889)  this 
was  substantially  held  to  be  the  law  as  applied  to  that  case. 
The  complaint  in  this  case,  tested  by  the  law  in  force  in  this 
state,  is  clearly  insuflScient.  It  shows  upon  its  face  that  the 
alleged  judgment,  if  rendered  by  our  own  court,  would  not  be 
a  Talid  judgment  Under  our  statute,  there  is  only  one  class 
of  cases  in  which  a  judgment  may  be  rendered  on  a  debt 
before  its  matuKty,  and  that  is  on  confession  of  judgment 
under  sections  6537-5539,  ^^  of  the  Compiled  Laws.  But 
the  proceeding  is  purely  statutory,  and  the  provisions  of  the 
statute  must  be  strictly  complied  with.  There  are  no  facts 
alleged  in  this  complaint  that  can  sustain  this  alleged  judg- 
ment as  one  coming  within  the  provisions  of  the  sections 
above  referred  to. 

On  the  hearing  of  the  motion  to  vacate  the  attachment, 
the  plaintiff  introduced  in  evidence  an  exemplified  copy  of 
the  record  from  the  court  of  common  pleas  of  Crawford  county, 
state  of  Pennsylvania.    This  record  is  as  follows: 

"Copy  of  continuous  docket  entry,  February  term,  1889. 
[Title.]  By  virtue  of  a  power  of  attorney,  C.  W.  Tyler,  Esq., 
appears  for  defts.,  and  confesses  judgment  against  them, 
in  favor  of  plff.,  for  the  sum  of.  five  hundred  and  seventy- 
seven  and  50-100  dollars,  with  costs  of  suit,  release  of  errors, 
and  waiving  exemptions  and  inquisition.  Debt,  $577.50« 
Interest  from  June  11,  1889.  Judgment.  A»  B.  Edson,  Pra 
Due  June  11,  1889.  Filed  and  entered  May  8,  1889.  A.  B. 
Edson,  Pro.'* 

This  with  the  declaration  and  judgment  docket  entry  of  the 
names  of  the  parties,  date  and  amount  of  judgment,  consti* 
tutes  the  entire  record  as  certified  to  by  the  prothonotary. 
There  is  no  record  of  any  process  or  plea;  no  record  of  any 
service  or  appearance  by  the  defendants,  or  either  of  them; 
and,  at  the  time  of  the  entry  of  this  alleged  judgment,  noth« 
ing  was  due  upon  the  note.    It  had  over  a  month  yet  to  run 
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hetoTB  its  maturity.  Neither  ie  there  an  adjudication  of  any 
court  that  defendants  should  pay  anything,  or  that  plaintiff 
should  hare  execution  or  process  of  any  kind  to  enforce  col- 
lection of  any  sum.  There  was  no  evidence  adduced  on  the 
hearing  of  any  law  of  Pennsylvania  that  would  authorize  a 
judgment  on  a  note  before  it  becomes  due  by  its  terms,  or  that 
in  any  way  explains  the  meaning  of  this  record.  It  does  not 
appear  from  this  record  that  there  was  any  judgment  in  favor 
of  the  plaintiff  and  against  the  defendants  for  any  sum  of 
money  that  would  justify  the  presumption  that  any  question 
was  adjudicated  between  the  parties.  The  essential  elements 
of  a  judgment  are  wanting.  A  judgment  is  defined  to  be 
'Hhe  conclusion  of  law  upon  facts  found  or  admitted  by  the 
parties,  or  upon  their  default  in  the  course  ^**  of  the  suit; 
the  decision  or  sentence  of  the  law,  given  by  a  court  of  justice 
or  other  competent  tribunal,  as  the  result  of  proceedings  insti- 
tuted therein  for  the  redress  of  an  injury":  Bouvier's  Law 
Dictionary,  760.  In  Ted  v.  Yost^  5  N.  Y.  Supp.  5,  which  was 
a  case  in  which  a  judgment  on  a  similar  note  before  its  ma- 
turity, and  record  from  the  state  of  Peimsylvania,  was  sought 
to  be  enforced  in  the  state  of  New  York,  the  court  says:  ''In 
the  absence  of  the  process  to  bring  the  defendant  before  the 
court,  and  of  an  order  or  decree  which  is  an  adjudica- 
tion, and  with  no  proof  of  the  law  or  practice  in  Penn- 
sylvania which  provided  that  such  a  record  was  in  effect 
an  adjudication,  the  evidence  was  insufficient  to  prove  that 
the  plaintiff  had  recovered  a  judgment  against  the  defendant. 
I  think,  therefore,  that  plaintiff  failed  to  prove  the  cause  of 
action  set  forth  in  the  complaint,  and  that  the  complaint 
should  have  been  dismissed."  If  the  proof  offered  would  not 
sustain  an  action  on  the  trial,  it  will  not  be  sufficient  to  show 
that  the  grounds  of  the  claim  as  stated  are  sufficient  to  sus- 
tain the  attachment.  We  think,  therefore,  the  court  was 
right  in  vacating  and  setting  aside  the  attachment  on  the  first 
ground  stated  in  the  motion;  and  without  passing  upon  the 
second  and  third  grounds  of  the  motion,  we  think  the  order 
of  the  court  should  be  affirmed,  and  it  is  so  ordered. 


EviDSNOs— FaisuMFTioir  a»  to  Laws  ov  Othsr  States. —The  lawi  of 
another  itata  are  presumed  to  be  the  same  as  the  laws  of  this  state:  Bill  ▼. 
Wilher,  41  Ga.  449;  6  Am.  Rep.  640;  Peterwn  v.  Chemical  Bank,  S2  N.  Y. 
81;  88  Am.  Dea  2S8;  BiimhaU  t.  Van  Camper,  S  Minn.  18;  88  Am.  Dec. 
118,  and  note;  CommonweaUh  v.  QrahaioL  167  Mass.  73;  84  Am,  St.  Rep. 
866,  and  note. 
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JvDOioDm  ov  Sam  ftr^ni— Svmaniicrr  «f  ComnAm  n  AcnoHs 
€■— JvBitDionoH.*  A  oompUint  on  »  lodgment  of  a  aUter  state  need  not 
■fer  that  the  ooart  pronoonoing  the  judgment  had  JnriediotioD;  WiOkmm  ▼• 
iVetton,  t  J.  J.  Marth,  600;  20  Am«  De&  179,  and  note;  SpedtUmeper  t. 
DaiUy,  23  Neb.  101;  8  Am.  St.  Rep.  119,  and  note;  Ommm  ▼.  Peaket,  36  Minn. 
177;  1  Am.  St  Rep.  661,  and  note;  Butcher  t.  Bank^  2  San.  70;  83  Aoi. 
Deo.  446»  and  note;  Weller  ▼.  DiektMon^  93  Oil.  108.  An  aTerroent  of  la- 
bility and  breaoh  must  be  made  in  actions  on  the  case  npon  judgments  of  m 
sister  state:  Spencer  ▼•  Brodmay,  1  Ohio»  259;  13  Am.  Dea  615.  A  com- 
plaint on  the  judgment  of  a  eonrt  of  a  sister  state  was  held  to  be  bad  bocanae 
it  did  not  in  any  manner  disclose  what  was  the  eanse  of  the  action  or  tbe  sab- 
Ject  of  the  oootroTersy:  Aehky  t.  Jkard^  14  Ind.  222;  77  Am.  Dea  67*  and 
note.  This  decision  was  erroneons.  The  complaint  need  not  contain  any 
averments  as  to  the  subject  matter  of  the  jurisdiction  or  the  steps  taken  to 
acquire  jurisdiction  over  the  defendant:  Freeman  on  Judgment!,  mo.  451^ 
and  cases  eited  aboFO. 

JinMimiTa  or  Sismt  Statm.— CoyoLumnaaM  ovi  8oo  AmUtt  Wm  Wm^ 
fk,  188  IlL  811}  82  Am.  Si.  Bop.  208,  and  notOi 


Hall  v.  Harris. 

[1  Booth  Dakota,  S79.] 

Vbw  Trial.— Kotigb  of  LrrmTiov  to  move  for  a  new  trial  Is  not  rsnderod 
uncertain  bj  a  statement  that  the  motion  will  be  made  on  tbo  minntso 
of  the  court  and  a  bill  of  exceptions. 

Rm  Jodioata—Dbouion  of  Monov.-^An  order  disbhaiging  a  writ  of  a^ 
taohment  after  a  full  hearing  is  appealable  either  beforo  or  after  judg- 
ment upon  the  main  issue  in  the  case.  Such  order  is  oondlusiTO  of  all 
matters  adjudicated  thereby. 

Rn  JoDioATA— Dioisioir  of  Motzov  to  Xhaasumom  Attaobmbht.— An 
action  by  defendant  in  attachment  to  recover  the  Talno  of  property 
claimed  as  exempti  against  a  sherifif  who  holds  the  property  under  an 
attachment^  and  under  an  order  of  court  denying  a  motion  to  dissoWo 
the  attachment  on  the  ground,  among  others,  that  the  debt  for  which  it 
was  issued  was  incurred  for  property  obtained  under  false  pretenssi^  is 
barred  by  the  order  denying  the  motion  to  discharge  the  attaehmonl 

CharleM  H.  Burle  and  Walter  C.  FawceU^  tot  the  appellant 

Crawford  and  De  Land^  for  the  FespondeDt. 

•••  Corson,  P.  J.  This  is  an  action  brought  by  the  plain- 
tiff against  the  defendant,  as  sheriff  of  Hughes  county,  to 
recover  tbe  value  of  certain  personal  property,  alleged  to  have 
been  wrongfully  taken  and  converted  by  the  defendant, 
claimed  by  plaintiff  as  exempt  property  under  the  provisions 
of  the  statute  *®^  providing  for  additional  exemptions.  The 
defendant  justified  his  taking  and  detention  of  the  property 
under  and  by  virtue  of  a  warrant  of  attachment  issued  out  of 
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the  district  court  of  laid  Hughes  ooantyi  in  an  action  wherein 
AYilliam  E.  Sawyer  et  aL  are  plaintiffsi  and  James  Hall 
{the  plaintiff  herein)  is  defendant;  and  also  under  and  by 
virtue  of  a  decision  and  order  of  the  district  court  made  in 
8aid  action  denying  defendant's  motion  to  discharge  the  said 
attachment  A  trial  was  had  in  the  district  court,  resulting 
in  a  verdict  and  judgment  for  the  plaintiff.  On  motion,  a 
new  trial  was  granted  in  the  court  below,  and  a  second  trial 
had,  resulting  in  a  verdict  and  judgment  for  defendant;  and 
from  this  judgment  the  plaintiff  appeals  to  this  court|  for  a 
review,  not  only  of  the  errors  in  law  alleged  to  have  occurred 
on  the  second  trial,  but  a  review  also  of  the  order  granting  a 
new  triaL  « 

The  action  of  Sawyer  T.  HaU^  which  we  shall  hereafter 
designate  as  the  *^  attachment  suit,"  was  commenced  on  the 
seventh  day  of  September,  1886,  and  the  property  in  contro- 
versy in  this  action  was  seized  under  the  warrant  of  attach- 
ment issued  in  that  action  about  the  9th  of  that  month.  One 
of  the  grounds  for  the  attachment  set  forth  in  the  affidavit  for 
the  same  was  that  the  debt  on  which  the  attachment  suit  was 
brought  was  incurred  for  property  obtained  under  false  pre* 
tenses,  and  this  allegation  in  the  affidavit  was  recited  in  the 
warrant  of  attachment  as  one  of  the  grounds  on  which  the 
warrant  was  issued.  Hall,  through  his  agent,  took  the  proper 
proceedings  to  obtain  out  of  the  property  attached  bis  addi- 
tional exemptions  under  the  statute,  but  the  sheriff  refused 
either  to  have  the  property  appraised  or  to  deliver  it  up. 
Hall  thereupon  gave  notice  of  a  motion  to  discharge  the  at* 
tacbment,  which  was  heard  by  the  court  and  denied,  but  with 
leave  to  renew  the  motion.  Subsequently,  in  October,  1'886, 
a  new  motion  to  vacate,  discharge,  and  dissolve  the  attach- 
ment was  given,  and  the  second  ground  on  which  the  motion 
was  based,  as  stated  therein,  was  as  follows:  "That  each  and 
every  allegation  contained  in  said  affidavit,  except  the  allega- 
tion of  indebtedness  therein  contained,  are  false."  On  this 
motion  a  hearing  *®'  was  had  before  the  court  in  which  a 
large  mass  of  evidence,  in  the  form  of  documentary  evidence 
and  affidavits,  was  presented  by  the  respective  parties,  and 
the  court,  after  a  full  consideration  of  the  motion,  decided  it 
against  the  defendant  Hall,  and  on  December  10,  1886,  made 
an  order  in  which,  after  various  recitals,  is  the  following:  ^  It 
is  hereby  ordered  and  adjudged  that  said  motion  be,  and  the 
•ame  is,  hereby  denied,  and  said  attachment  is  hereby  sua- 
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tained  on  the  gronndi:  1.  That  the  defendant  haa  aaaigned 
and  disposed  of  his  property  with  intent  to  defraud  his  cred- 
itors, and  on  the  further  ground  that  the  debt  herein  sued  on 
was  incurred  for  property  obtained  under  false  pretenses." 
Subsequently,  to  the  above-mentioned  hearing  and  order,  the 
plaintiff  herein  (Hall)  again  demanded  an  appraisement  and 
the  setting  apart  of  his  additional  exemptions,  which  being 
refused  by  the  sheriff,  he  commenced  this  action  before  the 
issuance  of  an  execution  in  the  attachment  suit,  and  while 
the  sheriff  still  held  the  property  under  his  warrant  of  attach* 
ment    On  the  first  trial  of  this  action  the  court  refused  to 
admit  in  evidence  the  order  of  the  court  of  December  10th,  a 
part  of  which  is  above  given,  denying  the  potion  to  dischaii^ 
the  attachment;  and  this  refusal  was  the  ground  mainly  re- 
lied on  in  the  motion  for  a  new  trial  and  the  ground  upon 
which  the  new  trial  was  granted.    On  the  second  trial  the 
court  not  only  admitted  this  order  in  evidence,  but  held  it 
conclusive  of  the  fact  that  the  debt  on  which  the  warrant  of 
attachment  was  issued  was  incurred  for  property  obtained 
under  false  pretenses,  and  a  bar  to  plaintiff's  action,  and 
directed  the  jury  to  render  a  verdict  for  the  defendant 

Section  6139  of  the  Compiled  Laws,  in  relation  to  exemp* 
tions,  is  as  follows:  '*  No  exemptions,  except  the  absolute  ex- 
emptions, shall  be  allowed  any  person  against  an  execution 
or  other  process  issued  upon  a  debt  incurred  for  property  ob- 
tained under  false  pretenses."  The  assignment  of  errors  is 
as  follows:  '^  1.  The  court  below  erred  in  entertaining  and  in 
refusing  to  dismiss  defendant's  motion  for  a  new  trial,  inas- 
much as  the  defendant's  notice  of  intention  to  make  said 
motion  failed  to  specify  whether  the  same  would  be  made 
upon  the  minutes  of  *®'  the  court,  a  bill  of  exceptions,  or  a 
statement  of  the  case;  2.  The  court  below  erred  in  allowing 
defendant's  motion  for  a  new  trial,  inasmuch  as  the  same  was 
allowed  upon  the  ground  of  error  of  law  occurring  at  the  trial 
of  said  action,  and  excepted  to  by  tbe  party  moving  for  a  new 
trial,  and  no  such  error  appears  from  the  record;  8.  The  court 
below  erred  in  allowing  defendant's  motion  for  a  new  trial  on 
the  ground  that  there  was  error  of  law  by  the  court  below  in 
excluding  the  order  made  by  the  Hon.  Louis  K.  Church,  J., 
on  the  tenth  day  of  December,  1886,  sustaining  the  attach- 
ment proceedings  under  which  the  defendant  seized  the  prop- 
erty in  controversy,  the  court  below  having  correctly  decided 
in  excluding  said  order;  4.  The  court  below  erred  upon  the 


Oct  1890.]  Hall  v.  Habbi&  738 

■econd  trial  of  this  action  in  admitting  as  evidence  tlie  order 
mentioned  in  the  last  assignment;  5.  The  court  below  erred 
upon  the  second  trial  of  said  action  in  holdii>g  that  the  order 
mentioned  in  the  last  two  assignments  was  a  conclusive  bar 
to  this  action  and  upon  this  ground  in  directing  the  jury  to 
find  a  verdict  for  the  defendant;  and  6.  That  the  judgment  of 
the  court  below  should  have  been  for  the  plaintiff  and  against 
the  defendant,  according  to  the  law  of  the  land/' 

On  the  hearing  in  the  court  below  of  the  motion  for  a  new 
trial,  the  appellant  moved  to  dismiss  the  motion,  upon  the 
ground  that,  in  the  notice  of  intention  to  move  for  a  new  trial, 
the  moving  party  specified  that  the  motion  would  be  based 
^  upon  the  minutes  of  the  court,  and  upon  a  bill  of  exceptions, 
to  be  thereafter  settled  in  the  case,"  which  motion  to  dismiss 
was  denied.  The  learned  counsel  for  appellant  contend  that 
such  a  motion  was  insufficient,  and  that  the  moving  party 
must  specify  whether  the  motion  will  be  based  upon  the 
minutes  of  the  court,  or  a  bill  of  exceptions,  or  a  statement; 
and  that  a  conjunctive  statement  left  the  appellant  in  as 
much  doubt  as  would  a  disjunctive  one.  Section  6090  of  the 
Compiled  Laws  provides  that  *'  the  party  intending  to  move 
for  a  new  trial  must,  within  twenty  days,  •  •  •  •  serve  upon 
the  adverse  party  a  notice  of  his  intention,  designating  the 
statutory  grounds  upon  which  the  motion  will  be  made,  and 
whether  the  same  will  be  made  *^  upon  affidavits,  or  the 
minutes  of  the  court,  or  bill  of  exceptions,  or  a  statement  of 
the  case."  The  learned  counsel  for  the  respondent  contend 
that  only  the  first  clause  relating  to  the  time  within  which  the 
notice  must  be  given  is  mandatory,  and  that  the  latter  clause 
is  directory  only,  and  that  the  notice  given  was,  in  form,  a 
substantial  compliance  with  the  statute.  We  think  the  coun- 
sel are  correct.  The  appellant  had  full  notice  that  all  the 
statutory  methods  of  proceeding  to  obtain  a  new  trial  would 
be  relied  on,  and  when  respondent  elected  which  of  the  two 
methods  he  would  pursue,  such  an  election  was  an  abandon- 
ment of  the  other  method  specified  in  his  notice.  We  fail  to 
see  how  the  appellant  could  in  any  manner  be  prejudiced  by 
such  notice  and  election  under  it  It  frequently  happens,  as 
in  this  case,  that  the  notice  is  given  before  the  bill  of  excep- 
tions or  statement  is  settled,  and  the  moving  party  may  be 
uncertain  whether  or  not  the  bill  of  exceptions  or  statement 
can  be  settled  befpre  the  motion  for  a  new  trial  can  be  heard. 
If  it  cannot,  for  any  reason,  bo  settled  before  the  motion  is 
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heard,  he  may  be  compelled  to  rely  upon  the  minutes  ct  the 
court.  If  settled,  he  would,  naturallji  rely  upon  his  state- 
ment, or  bill  of  exceptions,  on  the  bearing.  This  quesliott 
under  a  similar  if  not  a  statute  identical  with  our  own,  wai 
before  the  supreme  oourt  of  California,  in  Hart  t.  KimbdUf 
72  GaL  284,  in  which  the  court  says:  ^  The  respondent  con- 
tends that  the  appeal  from  the  order  first  mentioned  should 
not  be  considered,  for  the  reason,  as  he  alleges,  that  the  notice 
of  motion  for  a  new  trial  specified  that  such  motion  wonld 
be  made,  not  only  upon  the  minutes  of  the  court,  but  also 
upon  a  bill  of  exceptions  and  a  statement  of  the  case,  and 
that  therefore  the  statement  upon  which  the  motion  was  heard 
by  the  trial  court  should  have  been  disregarded,  since  the 
moving  party  relied  upon  th&t  method  of  procedure,  and  did 
not  file  any  affidavit  or  use  the  minutes  of  the  court.  We  do 
not  concur  in  this  view  of  the  law,  for  the  respondent  had  full 
notice  that  all  the  statutory  methods  of  procedure  to  obtain 
a  new  trial  would  be  adopted  by  the  appellants;  and,  when 
they  elected  which  of  such  methods  they  would  pursue,  such 
election  was  their  privilege,  *®*  and  did  not  prejudice,  in  any 
way,  the  rights  of  the  respondent,  the  other  methods  being 
thereby  abandoned."  The  same  question  was  also  before  the 
supreme  court  of  Montana  in  a  late  case,  also  under  a  similar 
statute,  Oamer  v.  OUnn^  8  Mont.  871,  in  which  the  court  says: 
*'  Particular  stress  is  laid  upon  the  use  of  the  words,  '  optica 
of  the  moving  party,'  and  the  disjunctive  word  *or,'  connectp 
ing  the  several  grounds  upon  which  the  motion  may  be  made. 
We  do  not  think  this  construction  tenable.  While  the  appel- 
lant may  select  any  one  ground  given  by  the  statute,  and  rely 
upon  it  alone,  be  certainly  is  not  precluded  from  relying  upon 
two  or  more,  or  all  of  them,  if,  in  his  judgment,  the  neces- 
sities of  his  case  require  it.  And  if  he  sees  fit  to  rely  upon 
one  ground,  and  abandon  the  others,  when  he  comes  to  file 
his  motion  for  a  new  trial,  he  can  then  elect  to  do  so.  To 
notify  the  respondent  that  he  intends  to  rely  on  all  of  them 
cannot  prejudice  his  rights  in  any  manner  that  we  can  see. 
If  he  were  to  put  his  notice  in  the  alternative,  and  thus  leave 
it  uncertain  which  of  the  grounds  he  relied  on,  this  would  be 
objectionable.''  We  are  of  the  opinion,  therefore,  that  the 
court  committed  no  error  in  denying  appellant's  motion. 

This  brings  us  to  a  consideration  of  the  main  question  in 
this  case,  and  that  is  whether  or  not  the  court  erred  in  grant- 
ing the  new  trial,  and  in  holding  on  the  second  trial  that  the 
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order  of  Deoember  lOib  was  admissible  in  evidenee,  and  a  bar 
to  this  suit.    All  the  assignments  of  error  on  this  branch  of 
the  case  will  be  considered  together,  as  they  reallj  present 
bat  the  one  question.    It  is  earnestly  contended  by  the  learned 
connsel  for  the  appellant  that  such  an  order  and  decision  of 
the  district  court,  made  npon  a  motion  to  discharge  the  at* 
tachmenty  cannot  be  a  bar  to  this  action,  because  upon  the 
qaeetion  of  plaintiff's  additional  exemptions,  under  the  law, 
he  had  the  conrtitutional  right  of  a  jury  trial,  and  that  the 
effect  of  the  decision  of  the  district  court  in  this  case  would 
be  to  deprive  him  of  that  right;  and,  further,  that  it  is  only 
judgments  rendered  in  an  action  that  can  have  the  effect  of 
re$  adjudieataj  and  be  pleaded  in  bar  to  an  action.    While 
the  appellant  would,  undoubtedly  *^  have  had  the  right  to 
a  jury  trial  in  case  he  had  sought  his  remedy  in  a  different 
proceeding,  and  at  the  proper  time,  he  could  waive  his  right, 
either  in  an  action  commenced  in  the  proper  court  or  by  a 
proceeding  in  which  he  seeks  to  have  an  adjudication  by  the 
court  of  the  question,  without  the  intervention  of  a  jury. 
Buch,  we  think,  was  the  case  here.      Appellant  made  his 
motion  to  vacate  the  attachment  proceedings  before  the  court, 
and  on  that  motion  presented,  and  had  determined,  the  ques- 
tion, as  to  whether  or  not  the  debt  for  which  the  attachment 
was  issued  '*  was  incurred  for  property  obtained  under  false 
pretenses/'  and  the  court,  having  heard  all  the  evidence  ad« 
duced  by  the  respective  parties,  and  the  arguments  of  counsel, 
determined  that  question  against  the  appellant,  the  defend- 
ant in  that  action.    The  motion  and  hearing  by  the  court  for 
the  discharge  of  the  attachment  was  a  proceeding  authorized 
by  the  statute,  and  the  determination  of  the  motion  was  ao 
adjudication  by  the  court  of  a  matter  within  its  jurisdictioa 
where  the  duty  of  hearing  and  deciding  the  questions  pre- 
sented by  the  motion  was  by  law  imposed  upon  the  court. 
By  section  6011  of  the  Compiled  Law6,^it  is  provided  that, 
^  in  all  cases,  the  defendant  ....  may  move  to  discharge 
the  attachment;  if  the  motion  be  r.iade  upon  affidavits  on  the 
part  of  the  defendant,  .  •  •  .  but  not  otherwise,  the  plaintiff 
may  oppose  the  same  by  affidavits  or  other  proof  in  addition 
to  the  affidavit  on  which  the  attachment  was  granted,  and  in 
such  case  the  defendant  •  •  .  .  may  sustain  the  motion  by 
affidavits  or  other  proof  in  rebuttal  of  the  affidavits  or  other 
proof  offered  and  submitted  on  the  part  of  the  plaintiff  to 
approve  the  motion."    It  will  thus  be  seen  that  a  full  %nd 
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thoroagb  Inyestigatioa  of  the  UloIm  if  provided  for  cor  tlio 
heariog  of  the  motioD.  Affidayits,  docamentary  and  oral  OTi* 
dence,  may  be  giyen  on  either  side.  In  addition  to  a  fiill 
hearing  in  the  court  below,  an  appeal  to  this  court  is  provided 
for.  In  Quebec  Bank  y.  CarroUf  1  8.  D.  1,  this  court  held  that 
an  order  discharging,  continuing,  refusing,  or  modifying  aa 
attachment  is  appealable,  and  that  an  appeal  may  be  taken 
from  such  an  order  before  judgment  upon  the  main  issue  in 
the  original  *^^  cause  of  action.  In  that  case,  the  oourt^ 
speaking  through  Mr.  Justice  Bennett,  says:  ^*  The  primary 
object  of  the  act  was  to  give  the  right  of  appeal  from  all  orders 
granting,  refusing,  continuing,  or  modifying  a  provisional 
remedy,  or  setting  aside  or  dismissing  a  writ  of  attachment 
for  irregularity.  The  words  'granting,'  'refusing,'  'con tin a« 
ing,'  or  *  modifying,'  taken  collectively,  may  embrace,  and 
without  doubt  were  intended  to  cover,  all  the  proceedings 
that  might  be  instituted  in  any  provisional  remedy;  that  is, 
anything  which  pertains  to  the  granting  of  an  attachment,  it 
being  a  provisional  remedy,  or  the  refusing  to  grant  it,  or  to 
any  proceeding  or  order  which  after  its  issuance  continued 
its  life  or  existence,  or  that  in  any  way  modified  or  discharged 
it."  The  decision  of  the  court,  then,  on  that  motion,  being 
made  upon  a  full  hearing  of  the  motion,  and  from  which  an 
appeal  could  have  been  taken,  had  the  appellant  so  desired, 
should  we  think,  be  held  conclusive  of  the  matters  adjudi- 
cated, upon  all  parties  in  that  action,  at  least  during  its 
pendency. 

What  could  have  been  the  object  the  lawmakers  had  in 
view  in  specifically  providing  for  this  motion  to  discharge  the 
attachment,  if  the  decision  of  the  motion  when  made  was  not 
to  be  regarded  as  an  adjudication  of  the  matters  submitted  to 
the  court,  upon  the  motion?  This  court  had  occasion  to  con- 
sider the  effect  of  an  appealable  order  in  the  case  of  Weber  v. 
TechetUr^  1  S.  D.  205,  in  which  the  court,  speaking  through 
Mr.  Justice  Kellam,  says:  "  We  think  that  where  an  issue  of 
fact  is  distinctly  and  formally  presented  to  the  court  for  de- 
termination, as  a  means  of  fixing  the  legal  rights  of  the 
parties,  the  supporting  evidence  of  both  sides  duly  considered, 
and  from  which  determination  either  party  may  appeal,  the 
decision  of  the  court  upon  such  issue  ought  to  be  held  conclu- 
sive and  final,  without  regard  to  the  form  in  which  such  issue 
is  presented,  whether  by  action  or  motion,  the  important 
matter  being  that  the  issue  be  well  defined,  so  as  to  preclude 
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doubt  as  to  what  question  was  before  the  court;  that  it  be 
fully  heard  and  litigated,  each  side  having  an  opportunity  to 
be  heard;  and  that  the  court  should  judicially  pass  upon  and 
decide  it.  This  being  donci  *^  the  determination  as  to  the 
facts  and  rights  involved  should  be  final.  In  Board  of 
Commrs.  T.  Melniosh^  80  Kan.  234,  the  court  (Brewer,  J.) 
says:  '*  We  think  there  is  a  growing  disposition  to  enlarge  the 
scope  of  the  doctrine  of  res  adjudicata^  and  to  place  more 
regard  on  the  substance  of  the  decision  than  on  the  form  of 
the  proceedings.  One  thing  which  indicates  this  is  the  in- 
creased facility  of  review  in  the  appellate  courts.  •  •  •  •  Now, 
that  the  decision  of  a  motion  can  be  preserved  in  a  separate 
record,  and  taken  up  by  itself,  presupposes  a  full  and  careful 
consideration  in  both  the  trial  and  appellate  courts;  and, 
when  that  is  had,  it  would  seem  that  the  question  thus 
separately  and  carefully  considered  should  be  finally  disposed 
of,  and  not  be  thrown  back  for  further  litigation  at  the  mere 
caprice  of  either  party.''  In  Mahry  v.  Henry^  83  N.  C.  298,  it 
is  said:  *'The  principle  of  res  adjxidieata  does  not  extend  to 
ordinary  motions  incidental  to  the  progress  of  a  cause,  .  •  •  • 
but  it  does  apply  to  decisions  affecting  a  substantial  right 
subject  to  revit^w  in  an  appellate  court."  In  Dwight  v.  8U 
Johuy  25  N.  Y.  203,  the  order  of  the  court  denying  a  motion 
to  cancel  a  judgment  entered  by  confession,  being  appealable 
as  effecting  a  substantial  right,  was  held  conclusive  between 
the  parties  as  to  all  matters  actually  involved  and  tried, 
**  The  reasons  assigned  for  investing  courts  with  a  discretion* 
ary  power  in  rehearing  matters  decided  upon  motion,  are 
applicable  only  to  those  proceedings  from  which  no  redress 
can  be  obtained  by  appeal":  Freeman  on  Judgments,  sec.  325; 
McCulUmgh  v.  Clarifc,  41  Gal.  298. 

In  this  case,  at  the  time  the  action  was  commenced,  the 
defendant,  as  sheriff,  was  holding  this  property,  not  only 
under  his  warrant  of  attachment  by  which  he  was  informed 
that  this  property  was  not  exempt,  because  the  debt  had  been 
incurred  for  property  obtained  under  false  pretenses,  but 
under  the  order  and  decision  of  the  court,  out  of  which  hia 
writ  had  issued,  adjudicating  that  such  was  the  fact.  If  an 
officer  cannot  be  protected  under  such  circumstances  there 
must  be  a  defect  in  the  law;  for,  being  advised  both  by  his 
warrant  of  attachment  and  the  decision  and  order  of  the  court 
that  the  property  could  *^*  not  be  claimed  as  exempt  prop- 
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erty,  he  certainly  could  not  haye  prooeedod  to  haTo  it  ap> 
praised  or  deliver  it  up  to  tlie  defendaDt. 

We  think  the  law  is  not  chargeable  with  rach  injnBtioei  aai 
must  hold  that,  in  this  case,  the  order  of  the  court  protected 
him.    What  effect  we  would  give  the  order  bad  the  plaintiff 
waited  until  an  execation  had  been  issued  in  the  attachment 
suit,  and  had  claimed  his  exemptions  under  the  execution,  we 
do  not  here  decide,  leaving  that  question  to  be  determined 
when  it  properly  arises.     The  case  of  Bennett  v.  Denny^  33 
Minn.  630,  decided  by  the  supreme  court  of  Minnesota,  and 
by  the  supreme  court  of  the  United  States  on  writ  of  error: 
128  U.  8.  498,  is  confidently  relied  on  by  the  learned  counsel 
for  appellant,  as  sustaining  the  appellant's  view  in  this  case. 
We  think,  however,  that,  on  a  careful  examination  of  that 
case,  it  will  be  found  that  it  is  materially  different  from  the 
case  at  bar,  and  that  the  principle  upon  which  it  was  decided 
has  no  application  to  this  case.    That  was  a  case  where  a 
United  States  marshal  had  levied  upon  property  under  a  writ 
of  attachment  issued  out  of  the  United  States  circuit  court 
The  property  was  claimed  by  an  assignee,  under  an  assign* 
ment  made  under  the  state  laws  of  Minnesota.    In  deciding 
the  motion.  Justice  Nelson,  of  the  United  States  district  court, 
says:  *'It  is  by  virtue  of  this  seizure  that  the  marshal  holds 
the  property.    On  this  statement  of  the  facts,  I  shall  not  de- 
cide on  this  motion  who  has  the  better  title  and  right  to  the 
possession  of  the  property  taken The  writ  of  attach- 
ment properly  issued  in  this  suit  aRainst  the  debtor,  and  if 
the  marshal  has  seized  the  property  which  belonged  to  Ben- 
nett, he  is  certainly  liable  in  an  action  of  trespass  for  the 
damages  thereby  sustained.''    The  question,  therefore,  of  the 
right  of  the  assignee  to  the  property,  as  between  himself  and 
the  marshal,  was  not  adjudicated,  and  the  court  did  not  in- 
tend to  pass  upon  or  determine  that  question,  but  intended 
to  do  as  it  did  do-*leave  it  to  be  adjudicated  in  the  proper 
suit  beween  the  marshal  and  assignee.    In  the  case  at  bar 
the  court  does  determine  and  adjudicate  the  rights  of  the 
party  to  the  exemption  by  determining  **^  that  the  debt  for 
which  the  property  was  held  was  incurred  for  property  ob» 
tnined  under  false  pretenses,  which,  as  we  have  seen  by  sec- 
tion 6189  of  the  Compiled  Laws,  precludes  a  party  from 
claiming  additional  exemptions  under  the  statute.    The  order 
of  the  court  would  be  a  bar  to  any  new  motion  to  disohmrgt 
the  attachment,  and  must  be  equally  a  bar  to  a  suit  brought 
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against  the  officer  while  he  still  holds  the  property  under 
his  warrant  of  attachment,  which  the  court  had  refused  to 
discharge,  because  the  property  was  not  exempt  property. 
We  are  of  the  opinion,  therefore,  that  the  court  committed 
no  error  in  granting  the  new  trial  or  in  holding  the  order  of 
December  10th  a  bar  to  this  action.  The  judgment  must 
therefore  be  affirmed,  and  it  is  so  ordered*  All  the  judges 
concurring.  

Appkal.— JfrDcmsMTB  OB  Obdbbs  Fboh  Which  ax  Appbal  Wm.  Lis 
are  tho9«  whioh  eithar  terminate  the  aotlon  itaelf  or  operate  to  diveet  •obm 
right  in  such  a  maimer  aa  to  pat  it  out  the  power  of  the  oonrt  making  the 
order  to  place  the  parties  in  their  original  oonditioa  after  the  expiration  of 
the  term:  Harrison  t.  Lebanon  Water  Worh$,  91  Ky.  2M;  84  Am.  St  Sep^ 
180,  and  note;  DavU  t.  Damt,  52  Ark.  221|  20  Am.  8tb  Bep^  170^  aad  ex* 
tended  note  with  the  oaees  eoUected. 


Fabmbbs  and  Tbadbbs'  Bank  v.  Kimball  Mill* 

INO  Company. 

(1  South  Dakota,  888.] 

BouLTiRe  Tbusts.— Imtikntiom  la  am  Bssbhtial  Budcbbt  In  %  retnltlnf 
trnst^  and  though  not  ezpreeeed  in  worde,  the  law  preenmee  the  intent 
from  the  faoti  and  oironmetanoet  acoompanying  the  transaotion  and 
the  payment  of  the  consideration  for  the  whole  or  a  definite  or  aliqool 
part  of  the  property  loaght  to  be  impressed  with  the  tnut. 

Bbsultibo  Tbuots. — Fbaud  Does  Not  Bxibt  in  a  resulting  or  implied  tmsK 
but  the  coaveyanoe  is  made  or  taken  with  the  knowledge  and  conaent^ 
express  or  implied,  of  the  person  who  has  paid  the  oonsideration.  If  he 
seeks  to  enforce  the  trust  he  must  show  that  he  is  entitled  to  a  definite 
or  aliquot  part  of  the  property. 

CoNirrBno'riyB  Tbust— What  CoMsrinrrBB. — When  one  takes  a  oouTeyanoe 
secretly,  contrary  to  the  wishes  of  and  in  Tiolation  of  his  duty  to  the 
beneficiary,  and  in  fraud  of  his  rights,  the  trust  in  not  resulting^  bat 
constructive  or  involuntary. 

Ibtoluntabt  OB  CoNSTBUonva  TBUsn  Inclvdb  all  instanoea  in  whioh  % 
trust  is  raised  by  the  doctrines  of  equity  for  the  purpose  of  working  out 
Justice  when  there  is  no  intention  of  the  parties  to  create  a  trust  rela- 
tion, and  a  contrary  intent  exista  on  the  part  of  the  holder  of  the  legal 
title.  These  trusts  may  usually  be  referred  to  fraud,  either  actual  or 
constructive,  as  an  essential  element. 

CoNSTBUcrivB  Trusts — Jurisdiction  in  EQumr  to  Follow  Pbopxbtt.^ 
Bquity  in  enforcing  a  constructive  trust  can  follow  the  reel  owner's 
property  and  preserve  his  ownerships  into  whatever  form  It  may  be 
changed  or  transmuted,  even  into  the  hands  of  third  parties,  so  long 
as  the  property  or  fund  into  whioh  it  has  been  converted  can  be  traced, 
until  it  goes  into  the  hands  of  an  innocent  purchaser  for  value  and  with* 
oat  notice.     The  rule  applies  to  both  real  and  personal  property. 
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Cons  rRucriri  TBum—LtABiUTT  or  Cokpokatioh  lom  Propxbtt  Aoqitikbb 
Umdbr. — When  the  officers  of  a  bank  frmudnleDtly  divert  its  fands  oad 
Assete,  and  invest  them  in  the  property  of  a  oorporation  in  wfaioh  th^ 
are  also  officers,  the  Utter  corporation  holds  such  propertj  improessd 
with  a  trust  in  favor  of  the  bank  to  the  extent  of  bank  funds  that  oaa 
be  traced  into  such  corporate  property,  nnlecs  the  oorporation  can  show 
that  it  is  an  innooent  purchaser  for  a  valuable  consideration  without 
notice. 

CoRpo&ATioir  Has  PRBsmcmva  Noticb  ov  Fbaudclbnt  Acts  ov  In  Om« 
CBRS  who  are  also  the  officers  of  a  bank,  and  who  have  minappropriated 
the  funds  of  the  bank  and  invested  them  in  the  property  of  saoh 
poration. 

OOMSTRUCTIVB  TRUSTS. — Oains  AND  PROFITS  arising  from  property  im 
with  a  oonstructive  trust  inure  to  the  benefit  of  the  real  owner* 
should  be  impressed  with  a  like  trust  in  his  favor. 

OoRSTRUOTiYB  Truhts— RiGHT  TO  Enforcx— Tracino  Propebtt. — ^A  party 
daimiog  under  a  oonstructive  trust  for  funds  fraudulently  obtained  and 
invested  in  the  property  of  another  need  not  show  that  his  funds  paid  for 
any  definite  or  aliquot  part  of  the  purchased  property,  but  is  entitlod  to 
have  the  trust  impressed  upon  such  property  to  the  extent  of  his  funds 
invested,  together  with  the  profits  thereof  which  he  can  trace  into  tho 
property. 

OoMSTRDCTivB  Trustb— RiQHT  TO  Tragb  Propbbtt. — One  whose  funds 
have  been  fraudulently  obtained  and  invested  by  the  parties  so  obtain- 
ing them  in  the  property  of  a  corporation,  and  stock  of  such  corporation 
received  therefor,  is  not  compelled  to  follow  the  stock,  but  has  the  right 
at  his  option  to  pursue  the  property  itself,  when  it  is  alleged  that  sub* 
stantially  the  entire  property  has  been  created  with,  and  the  business 
of  the  company  almoet  entirely  conducted  on,  such  funds,  and  that  tho 
entire  capital  stock  of  such  oorporation  is  held  by  the  original  wrong* 
doers  or  those  who  have  purchased  with  full  notice  of  the  facts. 

CovvTRXjonvM  Trusts— Plbadinq  to  Envorcb. — ^Notigb  ov  Fraud  need  nol 
be  alleged  in  a  complaint  in  an  original  action  to  enforoe  a  oonstructive 
trust  in  property  acquired  from  funds  fraudulently  diverted  and  ta* 
vested.  Want  of  notice,  payment  of  a  valuable  consideration,  and  good 
faith  are  affirmative  matters  to  be  pleaded  and  proved  by  the  defendanti 

Oonstruotivb  Trusts — Pleading — Complaint  in  an  Action  to  Enforce. 
A  constructive  trust  which  alleges  that  a  specifio  amount  of  funds  has 
been  fraudulently  diverted  and'  invested  in  corporation  property,  and 
that  the  entire  property  sought  to  be  charged  has  been  oreated  from  the 
funds  fraudulently  obtained,  except  a  specified  amount  thereof,  is  suffi* 
cient  on  general  demurrer  as  a  definite  statement  of  amounti 

W.  A.  Porter^  for  the  appellant 

0,  L.  McKay  and  W.  S.  Farmer^  for  the  respondent. 

••*  Corson,  P.  J. — This  is  an  action  brought  by  plaintiff  to 
enforce  a  trust  against  the  defendant,  for  an  accounting,  and 
for  an  injunction*  A  general  demurrer  was  interposed  to  the 
complaint  on  the  ground  that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.    The  demurrer  was  oyerroledi 
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and  defendant  appeals  from  the  order.  The  complaint  allegeii 
in  Bubstancei  that  plaintiff  and  defendant  are  corporations; 
that  on  the  incorporation  and  organization  of  the  plaintiff,  in 
August,  1884,  one  Gates  was  made  its  president,  and  one  Foote 
its  cashier,  and  that  said  Gates  and  Foote  were  intrusted  with 
the  custody  and  control  of  plaintiff's  business;  that  upon  the 
incorporation  and  organization  of  the  defendant,  in  November, 
1886,  said  Gates  was  elected  president,  and  the  said  Foote 
secretary;  that,  immediately  upon  his  entry  upon  his  employ- 
ment as  cashier,  '**  of  the  plaintiff's  bank,  said  Foote  began 
to  and  did  misappropriate  and  convert  the  money,  assets,  and 
funds  of  the  bank  to  his  own  use  and  benefit,  and  that  with 
the  money,  assets,  and  funds  of  the  said  bank,  so  misappropri- 
ated and  converted,  he  purchased  certain  mill  machinery  and 
fixtures,  which,  upon  the  organization  of  the  said  milling  com- 
pany, he  subscribed  and  contributed  to  and  merged  into  the 
property  and  assets  of  the  said  milling  company  as  represent- 
ing and  in  payment  of  a  part  of  its  capital  stock;  that  the 
citizens  of  the  city  of  Kimball  raised  and  paid  over  to  said 
Foote  about  $1,260  in  money,  notes,  and  assets,  as  a  bonus  to 
assist  in  the  construction  of  a  mill,  and  that  said  Foote  ob- 
tained and  received  said  bonus  by  reason  of  his  possession  of 
said  mill  machinery  and  fixtures  so  purchased  with  the  money 
and  assets  so  diverted  and  fraudulently  obtained  by  him  from 
plaintiff's  said  bank;  that,  upon  the  incorporation  and  organ- 
ization of  the  said  milling  company,  said  Gates  and  Foote,  still 
being  officers  of  said  bank  and  of  said  milling  company,  began 
and  continued  to  divert  and  misappropriate  the  funds,  assets, 
and  credit  of  said  bank  to  the  use  and  benefit  of  said  milling 
company  in  the  construction  of  its  mill,  the  purchase  of  mill 
machinery,  fixtures,  real  estate,  and  appurtenances,  and  that 
the  amount  so  wrongfully  obtained  from  said  bank  and  di- 
verted to  the  use  and  benefit  of  said  milling  company  was 
about  $10,000;  that  while  such  officers  of  said  bank  and  said 
milling  company  they  used  and  traded  upon  the  credit  and 
responsibility  of  said  bank  to  aid  the  said  milling  company  in 
carrying  on  its  milling  business,  and  in  obtaining  its  mill 
machinery,  fixtures,  real  estate,  and  appurtenances,  etc.,  and 
that  they  neglected  the  business  of  said  bank,  and  gave  their 
time  and  attention  to  the  business  of  said  milling  company; 
that  said  milling  company  began  its  business  without  other 
capital  than  that  so  fraudulently  obtained  from  said  bank  by 
said  Gates  and  Foote,  except  about  $2,600  contributed  by  one 
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Hay  den,  and  that  the  value  of  the  milling  company's  pro^ 
erty  is  about  $16,000,  all  of  which  was  purchaaed  and  creatod 
by  the  money,  funds,  and  assets  of  said  bank,  so  fraudulently 
misappropriated  and  diverted  by  said  Gates  and  Foote;  thai 
'*'  said  Gates  and  Foote  hold  the  stock  of  said  milling  com- 
pany, except  that  held  by  parties  to  whom  it  has  been  trans- 
ferred, with  full  knowledge  of  all  the  facts,  and  that  said 
milling  company  has  been  a  profitable  and  successful  instita- 
tion,  and  has  done  a  large  and  lucrative  business  since  its 
organization. 

Before  proceeding  to  examine  the  complaint  and  the  objec- 
tions made  to  it  by  counsel  for  appellant,  it  may  be  proper  to 
consider  the  different  classes  of  trusts,  and  the  provisions  of 
our  statutes  relating  to  them,  as  well  as  the  general  principles 
of  equity  governing  cases  of  this  character.  Trusts,  under 
section  3911  of  the  Compiled  Laws,  are  divided  into  volun- 
tary and  involuntary,  and  by  section  3913  an  involuntary 
trust  is  declared  to  be  created  by  operation  of  law.  It  is  fur- 
ther defined  in  sections  3919  and  3920,  which  are  as  follows: 
'^Sec.  8919.  One  who  wrongfully  detains  a  thing  is  an  in- 
voluntary trustee  thereof  for  the  benefit  of  the  owner.  ''Sec. 
8920.  One  who  gains  a  thing  by  fraud,  accident,  mistake^ 
undue  influence,  the  violation  of  a  trust,  or  other  wrongful  act 
is,  unless  he  has  some  other  and  better  right  thereto,  an  in* 
voluntary  trustee  of  the  thing  gained  for  the  benefit  of  the 
person  who  would  otherwise  have  had  it.''  And  by  section 
3933  it  is  provided:  *'  Every  one  to  whom  property  is  trans- 
ferred in  violation  of  a  trust  holds  the  same  as  an  involun- 
tary trustee  under  such  trust,  unless  he  purchased  it  in  good 
faith,  and  for  a  valuable  consideration."  These  sections  are 
evidently  intended  to  include  that  class  of  trusts  known,  in 
equity  jurisprudence,  as  '* constructive  trusts,"  as  a  resulting 
trust  is  defined  in  section  2796,  and  the  effect  of  a  transfer  of 
the  trust  property  under  that  section  is  provided  for  in  section 
2797.  These  sections  are  as  follows:  "  Sec.  2796.  When  a 
transfer  of  real  property  is  made  to  one  person,  and  the  con- 
sideration therefor  is  paid  by  or  for  another,  a  trust  is  pre- 
sumed to  result  in  favor  of  the  person  by  or  for  whom  such 
payment  is  made.  "  Sea  2797.  No  implied  or  resulting  trust 
can  prejudice  the  rights  of  a  purchaser  or  encumbrancer  of 
real  property  for  value,  and  without  notice  of  the  trust." 

In  a  resulting  trust  intention  is  an  essential  element^  al- 
though that  intention  is  never  expressed  by  words  of  dineot 
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SM  creation.  The  law,  howeTer,  presames  fbe  intent  from 
the  facte  and  ciroamstances  accompanying  the  tranaaction, 
and  the  payment  of  the  consideration  for  the  whole  or  a  defi- 
nite or  aliquot  part  of  the  property  sought  to  be  impressed 
with  the  trust.  There  is  usually  no  element  of  fraud  in  a  re- 
sulting or  implied  trust,  but  the  conyeyance  is  made  or  taken 
with  the  knowledge  and  consent|  express  or  implied,  of  the 
person  who  has  paid  the  consideration.  When  one,  therefore^ 
takes  a  conveyance  secretly,  contrary  to  the  wishes  of,  and  in 
violation  of  his  duty  to,  the  beneficiary,  and  in  fraud  of  his 
rights,  the  trust  is  not  a  resulting  but  a  constructive  or  invol- 
untary trust.  In  resulting  trusts,  the  principle  that  the  party 
seeking  to  enforce  the  trust  must  show  that  he  is  entitled  to 
a  definite  or  aliquot  part  of  the  property  applies,  and  is  well 
illustrated  in  the  cases  cited  by  appellant's  counsel:  WhiU 
V.  Carpenter^  2  Paige,  217;  Sayre  v.  Townsend^  16  Wend.  650; 
OlcoU  V.  Bynunif  17  Wall.  44  See  also  Dyer  v.  Dyer^  2  Cox, 
92;  1  Lead.  Cas.  Eq.  314;  Crop  v.  Norton,  2  Atk.  74;  Pom- 
eroy's  Equity  Jurisprudence,  sec.  1038.  But  as  it  is  quite 
apparent  that  the  complaint  in  this  case  was  drawn  by  the 
pleader,  not  upon  the  theory  of  an  implied  or  resulting  trust, 
but  upon  that  of  a  constructive  trust  or  involuntary  trust  as 
defined  in  section  3920,  it  will  not  be  necessary  to  refer  fur- 
ther to  this  class  of  trusts. 

Involuntary  or  constructive  trusts  embrace  a  much  larger 
class  of  cases,  and  include  all  those  instances  in  which  a 
trust  is  raised  by  the  doctrines  of  equity  for  the  purpose  of 
working  out  justice  in  the  most  efiQcient  manner,  when  there 
is  no  intention  of  the  parties  to  create  a  trust  relation,  and 
contrary  to  the  intention  of  the  one  holding  the  legal  title. 
This  class  of  trusts  may  be  Usually  referred  to  fraud,  either 
actual  or  constructive,  as  an  essential  element.  This  exten« 
sion  of  the  fundamental  principles  of  trusts  enables  courts  of 
equity  to  wield  a  remedial  power  of  great  efficacy  in  protect- 
ing the  rights  of  property.  They  can  follow  the  real  owner's 
property,  and  preserve  his  real  ownership,  into  whatever  form 
it  may  be  changed  or  transmuted,  even  into  the  hands  of 
third  parties,  so  long  as  the  property  or  fund  into  which  it 
has  been  converted  can  be  traced,  '*'  until  it  goes  into' the 
hands  of  an  innocent  purchaser  for  value,  and  without  notice; 
and  the  rule  applies  to  either  real  or  personal  property. 

And  these  principles  of  the  courts  of  equity  seem  to  have 
been  embodied  in  sections  8919,  8920,  and  8983,  above  cited: 
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Foz  ▼.  Maekreth,  2  Cox,  820;  1  Lead.  Cas.  Eq.  188;  Swim^ 
bums  V.  Swinburne,  28  N.  Y.  568;  Newton  t.  Porter^  69  N.  T, 
183;  25  Am.  Rep.  152;  Van  Alen  t.  American  Nat.  Bank,  52 
N.  Y.  1;  People  v.  City  Bank,  96  N.  Y.  83;  Farmere  etc 
Bank  y.  King,  57  Pa.  St  202;  98  Am.  Dec.  215;  Third  Not 
Bank  v.  Stillwater  Oas  Co.,  36  Mina.  75;  Peak  v.  EUieot,  30 
Kan.  156;  46  Am.  Rep.  90;  National  Bank  ▼.  Insurance  Co^ 
104  U.  S.  54;  Pennell  v.  Deffelly  4  De  Gex,  M.  &  G.  372;  Jfo 
l€od  V.  Evans,  66  Wis.  401;  57  Am.  Rep.  287;  Pomeroy'a 
Equity  Jurisprudence,  sec.  1044;  In  re  Halletfs  Estate,  L.  R. 
13  Ch.  Div.  696.  This  doctrine  has  been  usually  applied  to 
cases  of  conventional  truf^tees  or  to  persons  holding  some  fidu« 
ciary  position;  but,  in  order  that  this  species  of  trust  may 
arise,  it  is  not  indispensable  that  a  trust  relation  exists  or 
even  any  fiduciary  relation  between  the  wrongdoer  and  the 
beneficiary,  and  it  would  seem,  under  the  provisions  of  our 
statute,  no  such  distinction  exists,  except  in  case  of  the  viola- 
tion of  a  trust,  specified  in  the  section.  The  language  of  sec- 
tion 3920  is  that  '^  one  who  gains  a  thing  by  fraud  ....  or 
other  wrongful  act  ....  is  an  involuntary  trustee  of  one 
who  would  otherwise  have  had  it"  The  omission  from  this 
section  of  any  reference  to  a  conventional  trustee,  except  in 
one  class  of  cases,  or  one  holding  some  fiduciary  position,  is 
important  as  showing  the  intention  of  the  lawmakers  to  elim- 
inate from  the  law  in  this  state  the  distinction  usually  made 
by  courts  of  equity  between  wrongdoers  who  do  not  and  per- 
sons who  do  hold  a  trust  or  fiduciary  position.  It  would 
seem,  then,  that,  under  the  provisions  of  our  statute  we  are  now 
considering,  a  person  who  acquires  property  by  fraud  or  any 
other  wrongful  act  holds  the  property  as  the  trustee  for  the 
rightful  owner,  and  that  such  owner  can  follow  not  only  the 
identical  property  so  fraudulently  or  wrongfully  obtained,  but 
any  property  into  which  such  property  has  been  converted  or 
transmuted,  so  long  as  he  can  identify  '^  the  same  as  ac- 
quired with  the  fraudulently  or  wrongfully  obtained  funds; 
and  if  the  property  so  obtained  has  been  used  with  funds  of 
his  own  by  the  wrongdoer  in  the  purchase  of  other  property, 
such  property  is  impressed  and  chargeable  with  a  trust  in 
favor  of  the  beneficiary  to  the  extent  of  the  fund  traceable 
into  the  property.  And  a  person  into  whose  hands  such  prop- 
erty may  come  in  its  original  or  changed  condition,  charged 
with  notice,  though  he  may  not  be  guilty  of  any  fraud  or 
wrong,  nevertheless  holds  the  property  subject  to  the  trust. 
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precisely  as  the  wrongdoer  would  hold  it.  In  other  words, 
under  section  8920,  all  persons  who  Iiave  acquired  propertji 
as  provided  by  that  section,  without  regard  to  whether  or  not 
they  hold  any  trust  or  fiduciary  position,  are  chargeable  as 
trustees,  and  persons  not  bona  fide  purchasers,  into  whose 
hands  or  possession  the  property  may  come,  also  hold  the 
property  as  trustee  of  the  beneficiary,  so  long  as  the  funds 
belonging  to  the  beneficiary  can  be  identified,  into  whatever 
form  it  has  been  transmuted  or  changed. 

The  doctrine  of  courts  of  equity  applicable  to  trust  prop- 
erty in  its  original  or  transmuted  form  is  clearly  stated  In  r$ 
Hallett'B  BstaU,  L.  R.  13  Ch.  Div.  696,  a  late  and  leading 
English  case,  substantially  as  follows:  That  the  modern  doc- 
trine of  equity  as  regards  property  disposed  of  by  persons  in 
a  fiduciary  position  is  that,  whether  the  disposition  be  right- 
ful or  wrongful,  the  beneficial  owner  is  entitled  to  the  pro- 
ceeds, whatever  be  their  form,  provided  only  he  can  identify 
them.  If  they  cannot  be  identified  by  reason  of  the  trust 
money  being  mingled  with  that  of  the  trustee,  then  the  cestui 
que  tn^t  is  entitled  to  a  charge  upon  the  new  investment  to 
the  extent  of  the  trust  money  traceable  into  it;  that  there  is 
no  distinction  between  an  express  trustee,  or  an  agent,  bailee, 
or  collector  of  rents,  or  anybody  else  in  a  fiduciary  position, 
and  that  there  is  no  difi^erence  between  investments  in  the 
purchase  of  lands  or  chattels,  or  bonds,  or  loans,  or  money  de- 
posited in  a  bank  account.  Tlie  master  of  the  rolls  in  that 
case  adopts  the  principle  of  Lord  Ellenborough's  statement 
Taylor  v.  Flumer^  3  Maule  &  8.  662,  in  which  he  says:  *^  It 
makes  no  difiference  in  reason  or  law  into  '^^  what  other 
form  di.Terent  from  the  original  the  change  may  have  been 
made,  whether  it  be  into  that  of  promissory  notes  for  the 
security  of  money  which  was  produced  by  a  sale  of  the  goods 
of  the  principal,  as  in  Scott  v.  Surman^  Willes,  400,  or  into 
other  merchandise,  as  in  Whitecomb  y.  Jacobs  1  Salk.  161;  for 
the  product  or  substitute  for  the  original  thing  still  follows 
the  nature  of  the  thing  itself  as  long  as  it  can  be  ascertained 
to  be  such,  and  the  right  only  ceases  when  the  means  of  as- 
certainment fail ":  National  Bank  v.  Insurance  Co,,  104  U.  8. 
64.  And  in  Pennell  v.  Deffell,  4  De  Gex,  M.  &  Q.  372,  Lord 
Justice  Turner  said:  ^'It  is,  I  apprehend  an  undoubted  prin- 
ciple of  this  court  that  as  between  cestui  que  trust  and  trustee, 
and  all  parties  claiming  under  the  trustee  otherwise  than  by 
purchase  for  valuable  consideration  without  notice,  all  prop* 
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erty  belonging  to  B  trusty  boweyer  mncb  it  may  be  cbanged 
or  altered  in  its  nature  or  character^  and  all  tbe  fruits  of  aucb 
property,  whether  in  its  original  or  altered  state,  continiie  Is 
be  subject  to  or  affected  by  the  trust.'' 

With  these  preliminary  obseryations,  we  proceed  to  exam- 
ine the  complaint  in  this  action.  It  is  quite  apparent  from 
an  inspection  of  it,  as  before  stated,  that  it  was  drawn,  or 
intended  to  be  drawn,  upon  the  theory  that  the  trust  sought 
to  be  impressed  upon  the  property  held  by  the  defendant  is 
one  coming  under  the  head  of  a  constructiye  or  inyoluntary 
trust,  to  be  enforced  by  a  court  of  equity,  not  in  accordance 
with  any  presumed  intention  of  the  parties,  but  to  subsenre 
the  ends  of  justice  by  "subjecting  the  substituted  property  to 
the  purposes  of  indemnity  and  recompense"  to  the  plaintiff 
for  its  moneys  alleged  to  bays  been  embeuled  and  fraud- 
ulently used  in  the  purchase  and  creation  of  tbe  milling 
property.  It  appears  from  the  complaint  that  Foote,  while 
cashier  of  the  bank,  and  intrusted,  in  connection  with  Gates, 
president,  with  its  management,  fraudulently  diyerted  and 
misapplied  the  funds  of  the  bank  to  bis  own  use  and  benefit, 
and  with  the  funds  so  fraudulently  obtained  from  the  bank 
purchased  certain  mill  machinery  and  fixtures  which  he  sub- 
sequently, on  the  organization  of  the  mill  company,  of  which 
he  '**  was  made  secretary  at  the  time  of  its  organization, 
contributed,  as  a  part  of  the  capital  stock  of  said  mill  com- 
pany. Such  machinery  and  fixtures,  though  purchased  in 
the  name  of  said  Foote,  but  with  the  funds  fraudulently  ob- 
tained from  the  bank,  was  impressed  with  a  trust  in  fayor  of 
the  bank  in  his  hands,  and  was,  in  equity,  the  property  of  the 
bank.  It  is  insisted  by  appellant's  counsel  that  this  allega- 
tion is  defectiye  in  not  stating  the  amount  so  diyerted  by 
Foote,  and  expended  in  the  purchase  of  the  mill  machinery 
and  fixtures.  Perhaps,  considered  as  an  independent  allega- 
tion, the  objection  would  be  good;  but  it  must  be  considered 
in  connection  with  the  other  allegations  of  the  complaint, 
and  was  inserted  for  the  purpose,  doubtless,  of  showing  that 
the  $1,260  donated  by  the  citizens  of  Kimball  belonged  to  the 
bank,  as  it  is  subsequently  alleged  that,  by  means  of  the  ap- 
parent ownership  and  possession  of  said  mill  machinery  and 
fixtures,  said  Foote  obtained  a  bonus  from  the  citizens  of 
Kimball  of  about  $1,250  in  notes,  money,  and  assets,  which 
was  also  contributed  to  the  capital  stock  of  the  mill  company. 
As  Foote  held  the  mill  machinery  and  fixtures  as  trustee  ol 


Dec  1890.]    Fabmsbs'  kic.  Bajik  v.  Kimball  M.  Oa       747 

the  bank,  all  gains  or  profits  arising  from  the  apparent  owner- 
«hip  and  possession  of  the  mill  machinery  and  fixtures,  so  in 
equity  the  property  of  the  bank  inured  to  the  benefit  of  the 
bank,  and  should  be  impressed  with  a  like  trust  in  favor  of 
the  bank:  Colbum  ¥•  Morton^  6  Abb.  Pr.,  N.  8.,  808;  Aeker- 
mMn  y.  Emotty  4  Barb.  649. 

It  is  further  alleged  that  upon  the  organization  of  the  mill 
eompany,  of  which  Gates  was  made  president,  and  Footd 
secretary,  they  fraudulently  diverted  the  funds  of  said  bank 
to  the  use  and  benefit  of  said  mill  company  to  the  extent  of 
about  $10,000,  and  that  the  mill  company  began  its  business 
without  other  capital  than  that  wrongfully  and  fraudulently 
obtained  from  the  bank,  except  about  $2,500  contributed  by 
one  Hayden.  It  is  further  alleged  that  the  value  of  the  mill 
property  is  about  $16,000,  all  of  which  has  been  created  by 
plaintiff's  said  money,  assets,  and  credit  so  fraudulently 
diverted  and  misappropriated  by  said  Gates  and  Foote,  ex* 
eept  the  $2,500  contributed  by  Hayden.  It  is  clear,  then, 
from  these  allegations  of  '**  the  complaint,  that  this  entire 
milling  property  was  created  with  the  funds,  assets,  and  credit 
of  the  bank  so  fraudulently  diverted  and  misappropriated  by 
fiaid  Foote  and  Gates,  except  the  $2,500  contributed  by 
Hayden.  Assuming  this  to  be  true,  which  the  demurrer 
admits,  the  property  in  the  name  and  possession  of  the  mill- 
ing company  should  be  impressed  with  a  trust  in  favor  of  the 
bank  to  the  extent  of  the  funds  and  assets  of  the  bank  so 
fraudulently  diverted  and  misappropriated  by  said  Foote  and 
Gates  that  can  be  traced  into  the  mill  property,  with  the 
profits  arising  therefrom,  unless  the  milling  company  can 
show  that  it  acquired  said  property  in  good  faith,  for  a  valu* 
able  consideration,  and  without  notice  of  the  fraudulent  acts 
of  said  Foote  and  Gates,  in  obtaining  said  bank  funds.  If 
Foote  and  Gates  had  purchased  and  were  still  holding  the 
mill  property  in  their  own  name,  no  one  would  question,  we 
apprehend,  the  right  of  the  bank  to  hold  them  as  trustees,  or 
the  right  of  the  bank  to  have  impressed  upon  the  property  a 
trust  in  its  favor  to  the  extent  of  its  funds  and  assets  fraudu- 
lently diverted  and  invested  in  the  property.  The  mill  com- 
pany being  chargeable  with  notice  is  in  no  better  position 
than  Foote  and  Gates  would  be  if  they  held  the  property  in 
their  own  name. 

Appellent  contends  that  the  plaintiff  should  have  alleged 
that  the  milling  company  had  obtained  the  property  or  fundi 
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and  asaets  of  the  bank  with  notice  of  the  fraadnlent  acta  of 
Foote  and  Gates.  There  are  two  answers  to  this  propositioii, 
and  they  are:  1.  That  it  is  alleged  that  Foote  and  Gates  were 
general  officers  of  the  milling  company  from  its  organizaiioD, 
and  that  they  gave  their  time  and  attention  to  the  business 
of  the  milling  company;  therefore,  there  was  no  time  when 
they  could  have  transferred  property  or  assets  to  the  milling 
company  when  they  were  not  officers  of  said  company.  No 
conveyance  of  property  can  be  made  to  an  incorporated  co  :  - 
pany  until  it  is  incorporated,  and  therefore  the  knowledge  of 
Foote  and  Gates  was,  presumptively  at  least,  the  knowledge 
of  the  company;  and  2.  It  was  not  incumbent  upon  the  plain* 
tiff  to  allege  notice,  as  want  of  notice,  the  payment  of  a  valu- 
ble  ^^^  consideration,  and  good  faith  are  affirmative  matters^ 
to  be  pleaded  and  proved  by  the  defendant:  1  DanielPs  Chan- 
cery Practice,  702,  708;  Boone  v.  Chiles,  10  Pet  177;  Vattirr 
V.  Hinde,  7  Pet.  252;  Tompkins  v.  Anthon^  4  Sand.  Ch.  97; 
Balcom  v.  New  York  etc,  Ins.  &  T.  Co.^  11  Paige,  454;  Baynard 
V.  Norris,  6  Gill,  468;  46  Am.  Deo.  647;  Pomeroy's  Equity 
Jurisprudence,  sec.  785. 

It  is  also  contended  by  appellant  that  no  sufficient  facta  are 
stated  in  the  complaint  to  require  defendant  to  account  to  the 
plaintiff.  We  think  otherwise.  If  defendant  has  this  prop- 
erty, purchased  and  created  with  funds  and  assets  so  wrong- 
fully obtained  from  the  bank  by  Foote  and  Gates,  and  so 
holds  it  that  it  is  chargeable  as  a  trustee,  it  should,  undoubt- 
edly, be  compelled  to  account  to  the  bank  not  only  for  the 
property  it  has  received,  impressed  with  a  trust  upon  it,  but 
for  all  the  profits  received  therefrom.  Again,  if  the  milling 
property,  standing  or  held  in  the  name  of  the  company,  in 
equity  belongs  to  the  bank,  subject  to  the  rights  of  Hayden 
for  his  proportionate  amount  advanced  by  him,  an  accounting 
will  not  only  be  proper,  but  perhaps  necessary  for  the  protec- 
tion of  Hayden's  interest;  and  if  it  should  appear  that  defend- 
ant has  contributed  any  part  of  the  funds  creating  said  mill- 
ing property,  such  an  accounting  might  be  necessary  for  its 
own  protection. 

It  is  also  contended  that  the  plaintiff,  by  its  own  showing, 
has  no  claim  against  the  defendant,  because  it  has  affirma- 
tively alleged  that  Gates  and  Foote  have  received  in  payment 
for  the  funds  and  property  advanced  to  the  defendant  stock 
of  the  company,  and  therefore  plaintiff  should  follow  the  stock 
so  received  by  them.    This  is  a  question  that  has  caused  as 
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eoina  embarrassment,  but  we  are  of  the  opinion  that  one  whose 
property,  money,  or  assets  has  been  fraudulently  obtained^ 
and  invested  by  the  parties  so  obtaining  it  in  the  property  of 
a  corporation,  and  stock  of  the  company  received  therefor, 
ought  not  to  be  compelled  to  follow  the  stock,  but  should 
have  the  right,  at  his  option,  to  pursue  the  property  itself^ 
when,  as  in  this  case,  it  is  alleged  that  substantially  the 
entire  property  has  been  created  with,  and  the  business  of  the 
company  almost  entirely  conducted  on,  the  moneys,  assets, 
and  credits  of  the  bank,  and  ^^^  when  it  is  alleged,  as  in  this 
case,  that  the  entire  capital  stock  of  the  corporation  is  held 
by  the  original  wrongdoers,  or  those  who  have  purchased  it 
with  full  notice  of  all  the  facts. 

It  is  contended  that  the  plaintiff  has  not  stated  definitely 
the  amount  of  its  money,  funds,  and  assets  that  have  been 
traudulently  diverted  by  Gates  and  Foote,  and  invested  in  the 
milling  company's  property.  The  plaintiff,  in  its  complainti 
states,  perhaps,  as  definitely  as  it  is  able  to  do,  the  amount 
misappropriated  and  diverted  by  Gates  and  Foots  of  the 
funds  and  assets  of  the  bank,  when  it  alleges  that  the  amount 
so  diverted  and  appropriated  to  the  use  and  benefit  of  the  de* 
fendant  is  about  $10,000,  with  the  other  allegations  of  the 
bonus  of  $1,250.  In  addition  to  these  is  the  allegation  that 
the  entire  milling  property  was  created  by  the  fraudulently 
misappropriated  and  diverted  funds,  assets,  and  credit  of  the 
bank,  except  the  sum  of  $2,500.  We  are  of  the  opinion  that 
the  complaint  is  sufficient,  in  this  respect,  on  general  demur* 
rer.  We  have  not  attempted  to  follow  the  order  of  the  able 
briefs  of  counsel,  but  have,  we  believe,  considered  all  the 
points  raised.  The  order  overruling  the  demurrer  is  affirmed. 
All  the  judges  concurring.    

RssuLTmo  Trusts.— How  Obbatio:  8m  the  extended  note  to  NM  v. 
Keue,  61  Am.  Deo.  751-760.  If  real  property  is  booght  and  a  conveyanoo 
taken  in  the  name  of  one  person  while  the  purchase  money  is  paid  by  an* 
other,  a  resulting  trust  arises  in  favor  of  the  person  thus  paying  the  pur- 
chase price:  ChampUn  r.  ChampUn,  136  IlL  309;  29  Am.  St  Rep.  323,  and 
note;  Peek  v.  Peek,  77  Cal.  106;  11  Am.  St  Rep.  244;  ReynoUU  ▼•  ^tnnnav 
126  IlL  68;  9  Am.  St  Rep.  523,  and  note. 

CoMSTRUdivs  Thusts — When  ARiss—FRAin).— Persons  acquiring  the 
iiUe  to  property  by  fraud  are  trustees  of  the  injured  party:  LewU  ▼.  Lewlit^ 
9  Mo.  182;  43  Am.  Dec.  640;  Coleman  ▼•  €!<>cke^  6  Rand.  618;  18  Am.  Deo. 
757;  Larmon  r.  Knight,  140  IlL  232;  33  Am.  St  Rep.  229,  and  note;  Cutler 
T.  Babcock,  81  Wis.  195;  29  Am.  St  Rep.  882,  and  note;  RagedaU  T.  Rag§^ 
AOi^  68  Miss.  92;  24  Am.  St  Rep.  256»  and  note.    Seo  also  the  notes  to 
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ibiifarf  ▼.  Bladk,  4  Am.  8k  Etp^  eS4^  and  FIftr  ▼• 
B«p.707. 

TBinTi.^EQuiTT  Wnx.  Follow  ▲  Tsuar  Fun>  to  long  m  ite  idmtiij 
Isti^  or  whan  it  oan  h%  shown  to  bo  the  prodnct  of  the  original  tnut  pvop- 
•rtj:  Lathrap  T.  Bampton,  81  CaL  17{  89  Am.  Dea  141,  and  notei  Farmer^ 
mcNoL  Bankw.  Xiffn;,  67  Pa.  St.  202;  9S  Am.  J>9C  215;  DoUhtr  r.  DoiUwer. 
H  CaL  M2{  /oAiu  ▼.  frO/Joiiii^  66  liiia.  860;  ifoAnet  t.  <7jftiw]ib  188  N.  T. 
869;  84  Am.  St  Rep.  463,  and  noto.  Soo  the  axtended  note  to  Uniam  NoL 
Bank  w.  Ooeta^  82  Am.  St  Rep.  126-180^  where  the  nibjeot  ia  thoroughly 
diioiiwed. 


Town  of  Waynb  v.  Caldwell. 

[1  Booth  Dakota,  4fl8L] 

JvusDicnoK— Waiybb  ov  bt  SnpCLATioK.— Mere  irrregnlaritiai  in  Jndloial 
prooeedings  maj  be  waived  by  stipolation,  bat  no  sneh  wairer  oan  ooa- 
fer  jurisdiction  on  any  tribunal  having  no  Jnrisdiotion  of  the  tabjeet- 
matter  of  the  action. 

JvBisDiOTioN— £rf«7r  OF. — When  Judicial  tribunals  have  no  Jnrisdiotioa  el 
the  subject  matter  on  which  they  assume  to  aofc^  their  prooeedings  aro 
absolutely  void,  but  when  they  have  jurisdiction  of  the  subjeot  matter, 
irregularity,  or  illegiility  in  their  prooeedings  does  not  render  themvoidL 
but  merely  voidable. 

JuRisDiOTiOM— Right  or  Court  to  Dstbsmimb. — A  oourt  which  Is  oompe> 
tent  to  decide  on  ita  own  jurisdiction  in  a  given  ease  oan  determino 
that  question  at  any  time  in  the  prooeedings,  whenever  that  fact  ia  mads 
to  appear  to  its  satisfaction,  either  before  or  after  judgment 

HiGHWATS — GOMPLIANOB   WiTH  StATUTB  IV  ALTCRIlfO  OR  LaTINO  OdT. — 

The  altering  and  laying  out  of  roads  for  the  use  of  the  publio  is  a  tak- 
ing of  private  property  for  a  public  use,  and  Overy  aubstantial  require 
ment  of  the  statute  must  be  complied  with  by  the  snperviaon  or  ioa4 
offieera.    Otherwise  their  proceedings  aie  void. 

HioHWATB — ^Waiver  of  Statutory  Provisions  CovcsRimio. — ^In  proceed* 
ings  to  lay  out  or  alter  a  public  highway  statutory  requirementa  relating 
solely  to  private  persons  may  be  waived  by  the  parties  interested,  but 
provisions  in  which  the  public  have  a  general  intereet  must  ba  atriotlj 
followed  or  the  proceedings  are  void. 

JuftiBDionoN— Whrn  Not  Aoquirbd.^  An  appellate  oourt  aoquiros  no  jwit- 
diction  of  a  question  of  damages  to  be  awarded  in  laying  out  a  publio 
highway,  when  such  highway  is  illegally  laid  on^  on  the  ground  that 
the  proceeding  of  the  lower  tribunal  in  establishing  such  road  are  void 
for  a  failure  to  comply  with  statutory  requirements. 

HiGHWATS — ^Laying  Out,  Altering,  or  Disoontinuino  a  publio  highway 
ia  an  exercise  of  arbitrary  power  conferred  upon  supervisors  or  load 
officers  for  the  good  and  necessity  of  tho  general  public,  and  the  exerdaa 
of  thia  power  muat  be  made  a  matter  of  publio  record  by  them,  ao  that 
private  and  public  rights  may  be  clearly  defined. 

Highways— Opbning,  and  Laying  Out — ^Failuri  to  Comply  with  Stat* 
UTS. — When  a  statute  provides  that  if  the  board  of  supervisors  does  not 
file  an  order  describing  a  highway  within  twenty  days  after  an  applica- 
tion for  the  establishment  thereof,  it  shall  be  deemed  to  have  decided 
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■gamal  th*  Applieation,  vny  psooeeding  bj  th*  board  tlMrtftflar,  aad 
alter  a  failure  to  file  sooh  order  for  record*  is  of  no  force  and  efieel^  Mid 
the  parties  thereto  stand  in  the  same  position  as  if  no  applioation  had 
been  made. 

BaiUy^  DavU^  and  Lgan^  for  the  appellant 
Palmer  and  Rogde^  for  the  respondent. 


Bbnnbtt,  J.  This  is  an  appeal  from  an  order  of  the 
eircnit  conrt  Betting  aside  a  yerdict,  and  vacating  a  judgment 
rendered  in  a  matter  of  damages  arising  by  reason  of  the 
board  of  superyisors  of  the  town  of  Wayne  laying  out  and 
establishing  a  ^^  road  across  the  land  of  appellant  The 
bill  of  exceptions  shows  that  the  cause  was  submitted  to  the 
eonrt  below  upon  a  stipulation  entered  into  and  agreed  to  by 
both  the  town  of  Wayne  and  the  appellant.  The  stipulation 
is  as  follows:  '*  Whereas  it  appears  from  the  papers  on  appeal 
in  the  above-entitled  action  that  certain  irregularities  exist 
concerning  the  proceedings  of  the  board  of  supervisors  of  said 
Wayne  township  in  their  attempt  to  lay  out  and  establish  a 
new  road  or  highway  across  the  land  of  the  said  Ann  A.  Cald- 
well and  Elias  Wiser,  appellants  herein.  I^ow,  in  the  interest 
of  a  speedy  trial  and  determination  of  these  cases  on  their 
merits,  it  is  hereby  stipulated  and  agreed,  by  and  between  the 
attorneys  in  said  action,  that  all  irregularities  of  said  board 
of  supervisors  are  hereby  waived,  and  that  said  trial  shall  be 
had,  and  proceed  to  determine  the  actual  damages  sustained 
by  appellants  herein,  the  same  as  if  all  proceedings  on  the 
part  of  said  board  of  supervisors  had  bean  regular,  and  aor 
cording  to  law;  it  being  the  purpose  of  the  parties  to  this 
stipulation  to  submit  to  and  determine  in  this  court  the 
amount  of  damages  which  each  of  these  appellants  have  or 
shall  sustain,  by  reason  of  the  establishment  of  a  highway 
in  controversy  in  this  action.''  A  trial  was  had;  verdict  and 
judgment  for  the  appellant  for  two  hundred  and  twenty-five 
dollars  damages.  Afterwards,  the  town  of  Wayne  served  a 
notice  on  the  appellant  to  show  cause  why  this  verdict  should 
not  be  set  aside  and  vacated,  and  the  proceedings  dismissed, 
for  want  of  jurisdiction  of  the  court  The  motion  was  based 
upon  the  affidavits  of  C.  8.  Palmer,  0.  Brandenburg,  and  John 
Alguire.  The  court  upon  hearing  the  motion,  made  an  order 
setting  aside  the  verdict  vacated  the  judgment  and  dismissed 
the  proceedings  for  want  of  jurisdiction.  From  this  order  the 
appeal  is  taken.    The  appellant  contends  that  the  question  of 
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jurisdiction  cannot  be  raised  by  motion  and  affidayits  after 
trial  and  judgment,  and  especially  after  the  filing  of  a  stipa* 
lation  signed  by  both  appellant  and  respondent,  waiving  all 
irregularities  in  the  proceedings  had  before  the  town  super- 
visors. This  contention,  no  doubt,  would  be  correct  if  the 
waiver  only  went  to  irregularities,  but  no  waiver  by  stipula- 
tion can  confer  ^*  jurisdiction  on  any  tribunal  to  hear  and 
try  a  cause  that  has  not  jurisdiction  of  the  subject  matter  of 
the  action.  When  judicial  tribunals  have  no  jurisdiction  of 
the  subject  matter  on  which  they  assume  to  act,  their  pro- 
ceedings are  absolutely  void  in  the  strictest  sense  of  that  term; 
but  when  they  have  jurisdiction  of  the  subject  matter,  irregu- 
larity or  illegality  in  their  proceedings  does  not  render  them 
absolutely  void,  though  they  may  be  avoided  by  timely  and 
proper  objection.  A  court  which  is  competent  by  its  own 
constitution  to  decide  on  its  jurisdiction  in  a  given  case  can 
determine  that  question  at  any  time  in  the  proceedings  of  the 
cause,  whenever  that  fact  is  made  to  appear  to  its  satisfaction, 
either  before  or  after  judgment  A  void  proceeding  is  a 
nullity. 

The  case  at  bar  iras  brought  to  the  circuit  court  by  an  ap- 
peal from  the  action  of  the  board  of  supervisors  of  Wayne 
township  in  assessing  damages  in  laying  out  a  road  across 
the  land  of  appellant  The  action  of  the  board  of  supervisors 
was  based  upon  sections  1296-1305  of  the  Compiled  Laws,  in* 
elusive,  relating  to  altering,  discontinuing,  and  laying  out 
roads.  The  altering  and  laying  out  of  roads  for  the  use  of  the 
public  is  taking  private  property  for  public  use,  and  every 
substantial  requirement  of  the  statute  must  be  complied  with 
by  the  supervisors  of  a  town;  otherwise  their  proceedings  will 
be  void. 

The  sections  above  enumerated  provide,  with  great  particu- 
larity, the  mode  and  manner  of  procedure.  Some  of  the  re- 
quirements pertain  to  private  individuals  alone,  and  as  to 
tbem,  the  manner  of  procedure  may  be  waived  by  the  par* 
ties  interested^  but  that  portion  of  the  statute  in  which  the 
public  have  a  general  interest  must  be  strictly  followed  in 
order  to  be  valid.  The  face  of  the  proceedings  bad  before  the 
board  of  supervisors,  as  disclosed  by  the  affidavits  of  one  of 
the  town  supervisors  and  the  town  clerk,  shows  clearly  that 
the  supervisors  failed  to  proceed  in  the  manner  prescribed  by 
the  statute.  It  is  not  necessary  to  examine  or  point  out  more 
than  one  of  these  irregularities  and  omissions  to  comply  with 
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the  statute  upon  the  part  of  the  town  supervisorSi  tf  that  is 
fatal  to  this  appeal. 

*^^  By  the  affidavits  of  Brandenburg,  the  town  clerk,  and 
of  Alguire,  one  of  the  town  supervisors,  it  will  be  seen  that 
no  order  was  ever  made  by  the  board  of  supervisors,  or  signed 
by  them,  in  any  manner  describing  the  said  highway,  and 
that  no  order  of  any  description  or  character  was  ever  made 
or  filed  with  the  town  clerk  by  said  board  of  supervisors,  as 
contemplated  by  section  1300  of  the  Compiled  Laws.  This 
section  provides  that,  *'  whenever  the  supervisors  shall  lay 
out,  alter,  or  discontinue  any  highway,  they  shall  cause  a  sur- 
vey thereof  to  be  made  when  necessary,  and  they  shall  make 
out  an  accurate  description  of  the  highway  so  altered,  discon- 
tinued, or  laid  out,  and  incorporate  the  same  in  an  order  to 
be  signed  by  them,  and  shall  cause  such  order,  together  with 
all  the  petitions  and  affidavits  of  service  of  notice,  to  be  filed 
in  the  office  of  the  town  clerk,  who  shall  note  the  time  of  filing 
the  same.  •  •  •  All  orders,  petitions,  and  affidavits,  together 
with  the  award  of  damages,  shall  be  made  out  and  filed  within 
five  days  after  the  date  of  the  order  for  laying  out,  altering, 
or  discontinuing  such  highway.  But  the  town  clerk  shall  not 
record  such  order  within  thirty  days,  nor  until  a  final  decision 
is  had,  and  not  then  unless  such  order  is  confirmed,  and  after 
such  order  is  confirmed,  and  such  order,  together  with  the 
award,  has  been  recorded  by  such  town  clerk,  the  same  shall 
be  sent  by  him  to  the  county  auditor,  or  county  clerk,  who 
shall  file  and  preserve  all  such  papers  thus  transmitted  to 
him,  and  in  case  the  board  of  supervisors  shall  fail  to  fill  such 
order  within  twenty  days,  they  shall  be  deemed  to  have  de- 
cided against  such  application.''  In  the  case  at  bar,  the 
twenty  days  having  elapsed,  and  no  final  order  being  filed 
with  the  town  clerk  laying  out  the  road,  and  the  statutory 
requirement  not  being  fulfilled,  all  of  the  proceedings  of  the 
board  in  relation  to  this  road  fell,  and  their  decision  was 
against  the  application  to  lay  out  and  vacate  this  road,  by 
operation  of  law. 

This  being  the  case,  there  was  nothing  for  the  appellant  to 
appeal  from  to  the  circuit  court.  The  action  of  the  board  in 
relation  to  assessing  damages  to  the  appellant  was  of  no  force 
or  effect.  A  highway  is  not  legally  laid  out  unless  the  board 
of  ^^  supervisors,  within  the  time  required  by  the  statute, 
file  with  the  town  clerk  this  order  describing  such  highway. 
This  was  an  omission  of  a  very  important  matter.    Independ« 
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ent  of  the  fact  that  it  is  the  command  of  the  atatate,  and 
must  be  performedi  there  ia  abundant  reason  why  it  shoald 
be  done,  if  it  were  not  required  by  law.  The  laying  out,  al- 
tering, or  diBContinuing  a  publio  highway,  ia  an  ezercise  of 
an  arbitrary  power  conferred  upon  the  board  of  aapervisors 
for  the  good  and  neceseity  of  the  general  public,  and  the  ex* 
erci^e  of  this  power  should  be  made  a  matter  of  public  record, 
00  that  private  and  public  rights  may  be  clearly  defined. 

The  making  and  filing  this  order  is  the  final  culmination 
of  the  proceedings.  Without  the  order,  no  conclusion  has 
been  arrived  at  by  the  board,  and,  without  the  record  of  it,  no 
publication  to  the  public  has  been  made  that  a  road  has  been 
established,  as  called  for  by  the  petition.  If  no  road  has  been 
laid  out,  or  land  taken  belonging  to  appellant,  for  public  n8e» 
she  has  no  claim  for  damages,  and  there  is  nothing  from 
whicli  she  could  appeal.  It  is  the  notice  of  appeal  which 
gives  the  appellate  court  jurisdiction,  and  from  this  it  appears 
that  there  has  never  been  any  filing  of  the  order  laying  out 
said  road,  in  the  office  of  the  town  clerk.  This  failure  leaves 
the  parties  in  the  same  condition  they  were  in  before  any  pro- 
ceedings were  had  in  relation  to  laying  out  the  road  in  ques- 
tion. There  being  nothing  to  appeal  from,  the  circuit  court 
took  jurisdiction  of  nothing,  and  could  determine  nothing 
Judgment  affirmed.    All  the  judges  concurring. 

JvaiSDionoir  Cannot  Bb  C6NVXRRn>  ar  Oonsbnt  when  il  dees  not  axlel' 
at  law:  Bent  t.  Oravet^  3  McCord.  280;  16  Am.  Dm.  632;  Blockr.  Benderwrn, 
32  Ga.  23;  U  Am.  St  Re{».  138,  and  note.  See  alio  the  notet  to  Keeter  t. 
8Uad,  7  Am.  St.  Rep.  323;  Alley  t.  Coepari,  6  Am.  St  Bep.  180,  and  Rof 
T.  Honley,  25  Am.  Rep.  639-541. 

JoBTflDicTTONs,  BrrBCT  OF  Want  OF.  — Jadgmenti  of  a  ooQii  leUng  wltl^ 
ent  jurisdiotion  are  mere  nullities:  OorJtqf  t.  OoUt  28  Md.  276;  9S  Am.  Dee. 
683,  and  note.  Any  act  judicial  in  its  nature,  is  Toid  when  attempted  to 
be  exercised  by  a  court  or  other  tribanal  having  no  jarisdiction:  Carrom  ▼. 
Martin,  26  N.  J.  L.  594;  69  Am.  Deo.  684,  and  note;  Orap  t.  Foob,  I  N.  J.  Sq. 
259;  22  Am.  Pec.  508;  Two  Rhen  M/g,  Oo.  ▼.  Sefer,  74  Wit.  210;  17  Am. 
8t  Rep.  131,  and  note.  Want  of  jnrisdiotion  makes  an  act  Told,  bat  a 
mistake  or  error  makes  it  erroneoos  only:  MiUarf.  Brmktrhqf^  4Deni<^  118f 
47  Am.  Deo.  242,  and  note. 

JoRiSDiCTiON.— Objbction  TO  Mat  Bi  Madb  AT  Ant  Timb:  Dttnifll  T. 
Comrfjyi,  2  Idaho,  809;  35  Am.  St  Rep.  267,  and  note  with  oases  oolleeted. 

HlQBWATS.— WhkTHEH  COIIDBMKATION  OF  LlVD  POB  Is  ▲  TaKIHO  Fto 

PiTBUO  XJsi  see  the  extended  note  to  VtmdmBp  ▼.  OmnH  UapUk^  16  Am* 
fll^  Bep.  614k  andthenotote  IFiUt.  Jhig,  13  Am.  Rep.  AQ^. 
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Simmons  Habdwarb  Company  v.  Waibbu 

|i  flovn  Dazoca,  Ml] 

BaanTBU— AppoxNTMBinp— DisoBanov  ov  Govbt. — Appoiatbg  or  rafodaf 
*  reoMver  if  within  the  soand  jndieial  dioorvtiiMi  of  the  ooarl  to  whUk 
ApplimtioQ  it  mada.  Tha  azeroisa  of  anoh  diaoroiion  wUl  aol  bo  iatar* 
farad  with  on  appaal  whan  tha  avidanoa  it  oonflioting  nnlav  moh 
diaoration  liaa  baan  elaarlf  abaiad,  bat  whan  anch  abuaa  ia  ahown  and 
Ifaa  avidanoa  ia  not  oonflioting  tha  Jndgmant  of  tha  lowar  ooui  will  ba 
roTaraad  or  modifiad. 

Tkai>i  SMRna—lMJUNoriOH  ahd  Bkohtxb  to  PROTior.->Tha  invantar 
nod  ownar  of  a  aecrat  coda  or  systani  of  lettara,  figaraa,  or  oharaotan 
ahowing  tha  oost  and  aalling  prioa  d  gooda  for  tha  nsa  of  himsalf  and 
hia  tmTaling  aalasman  haa  a  propar^  tharoin  which,  whan  tha  ramadf 
at  law  ia  inadeqaate,  will  ba  protaotad  in  aqnity  by  granting  a  tampo- 
raiy  injnnotion  and  appointing  a  laoeiTar  in  ordar  to  prarant  Irrapar* 
abla  injary  pendente  Hie,  If  a  oopy  of  anoh  ooda  and  of  tha  kay  tharato 
ia  WTongfally  and.  fraudaleatly  in  tha  poaaaaaion  of  a  third  paraon  tha 
aoort  abonld,  npon  propar  application,  taka  anoh  oopy  into  iti  poaaaa- 
■oo  through  a  reoairar  and  ratain  it  daring  tha  pandenay  of  tha  aotioB, 
Tha  refasal  of  tha  ooart  to  do  ao  ia  an  aboaa  of  diioratioa  whioh  wiO 
ba  oorraoted  on  appeaL 

Mauser  and  VoUnUh^  for  the  appellants. 

A.  B.  MelviUe  and  E.  J7.  Aplin^  for  the  respondents. 

«M  Corson,  P.  J.  On  March  1,  1889,  the  plaintiff  filed 
its  yerified  complaint  in  the  district  court,  in  which  itis  alleged, 
in  substance,  that  it  is  engaged  in  the.  wholesale  and  retail 
hardware  business  in  the  city  of  St.  Louis;  that  it  has  a 
large  amount  of  capital  invested  in  its  said  business,  several 
hundred  clerks  and  about  ninety  traveling  salesmen  engaged 
in  selling  its  wares  and  merchandise  in  nearly  all  the  states 
and  territories;  that  it  has  prepared  and  published,  at  great 
expense,  an  illustrated  and  printed  catalogue  containing 
about  fifteen  hundred  pages,  for  distribution  among  its  cus* 
tomers;  that  it  has  invented  and  prepared,  at  a  cost  of  many 
thousand  dollars,  a  secret  code  or  system,  represented  by 
letters,  figures,  and  characters,  showing  the  cost  and  sell* 
ing  price  of  its  many  articles  of  merchandise,  which  is  marked 
in  such  of  its  catalogues  as  are  intended  for  use  in  its  said 
business  by  its  traveling  salesmen,  and  which  said  secret 
code  or  system  is  not  marked  in  the  catalogues  distributed  to 
its  customers;  that  in  January,  1887,  it  employed  one  Frank 
Meech  as  one  of  its  traveling  salesman,  and  intrusted  to  him, 
as  such,  one  of  its  catalogues  containing  its  said  secret  coda  or 
system  of  letters,  figureSi  and  characters  marked  tbereiot 
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with  the  key  thereto;  that  in  his  bodneit  as  such  tntTdinf 
salesman,  said  Meech  frequently  visited  the  city  of  Haron,  im 
Dakota,  and  made  sales  of  goods  to  the  defendants,  who  were 
ouetomers  of  plaintiff,  and  engaged  in  the  hardware  business; 
that  daring  the  year  1888  the  defendants,  in  collusion  with 
said  Meech,  who  still  continued  in  the  employment  of  plain* 
tiff  as  such  traveling  salesman,  wrongfully  and  fraudulently 
obtained  from  said  Meech  the  said  privately  marked  cata* 
logue,  containing  its  secret  code  or  system  of  letters,  figures, 
^*^  and  characters,  showing  the  cost  and  selling  price  of  its 
said  wares  and  merchandise,  with  the  key  thereto,  and  copied 
the  same  therefrom  into  one  of  plaintiff 's  catalogues  that  had 
been  furnished  to  defendants  as  customers  of  plaintiff,  and  that 
defendants  thereby  wrongfully  and  fraudulently  became  pos* 
sessed  of  a  knowledge  of  plaintiff's  said  secret  code  or  system, 
and  a  copy  of  the  same;  that  plaintiff,  upon  ascertaining  said 
fact,  demanded  of  defendants  the  said  copy  of  its  secret  cata- 
logue  so  wrongfully  and  fraudulently  made  by  them,  and  that 
on  or  about  February  19,  1889,  defendants  returned  to  plain- 
tiff said  marked  copy,  but  before  doing  so  they  fraudulently 
and  wrongfully  copied  said  secret  code  or  system  into  one  of 
plaintiff's  said  catalogues  it  had  furnished  to  Shefier  Brothers, 
also  customers  of  plaintiff  from  whom  defendants  had  obtained 
it,  and  that  said  defendants  now  retain  said  last- mentioned  or 
Shefler  copy,  refuse  to  return  same  to  plaintiff,  and  threaten 
to  make  known  said  secret  code  or  system,  with  the  key 
thereto,  to  customers  of  plaintiff,  to  the  great  damage  and 
injury  of  plaintiff;  that  to  invent  and  prepare  a  new  code  or 
system  will  cost  the  plaintiff  several  thousand  dollars  and 
require  at  least  six  months'  time,  and  that  during  such 
change  of  system  plaintiff  will  be  greatly  embarrassed  in  the 
tranRaction  of  its  business.  An  injunction,  receiver,  etc.,  are 
prayed  for. 

On  filing  the  complaint,  and  two  supporting  affidavits,  the 
court  granted  ex  parte  a  temporary  injunction,  and  appointed 
a  receiver,  to  whom  defendants  were  required  to  deliver  said 
(Shefler)  copy  of  the  catalogue  alleged  to  have  been  copied  by 
them  from  the  former  copy  returned  to  plaintiff.  On  April 
18th  the  defendants  moved  the  court,  upon  the  affidavit  of 
defendant  Donaldson,  pleadings,  proceedings,  etc.,  in  the  case, 
to  vacate  said  order  made  March  1st.  The  court  on  the  hear- 
ing refused  to  vacate  said  order,  but  made  an  order  modifying 
it  by  directing  that  receiver  to  return  said  (Shefier)  copy  of 
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catalogue  to  defendants.  From  so  mach  of  said  order  of 
April  18th  as  required  the  receiver  to  return  said  copy  of  oata* 
logue  to  defendants,  plaintiff  appeals  to  this  courti  and  assigns 
such  modification  of  the  original  order  as  error. 

^**  The  appointing  or  refusing  a  receiver  is  within  the 
sound  judicial  discretion  of  the  court  to  which  application  is 
made,  and  this  court  will  not  interfere  with  the  exercise  of 
this  discretion  by  the  lower  court  when  the  evidence  is  con* 
flicting,  unless  this  court  is  satisfied  such  lower  court  has 
abused  its  discretion:  Maya  v.  Rose^  Freem.  (Miss.)  703; 
Chicago  etc.  M.  Co.  v.  United  States  P.  Co.^  67  Pa.  8t  83; 
Whelpley  v.  Erie  R.  R.  Co.,  6  Blatchf.  271;  Story's  Equity 
Jurisprudence,  sees.  831,  832;  High  on  Receivers,  sees.  7*25; 
Pomeroy's  Equity  Jurisprudence,  sec.  1331.  Was  there,  then, 
a  substantial  conflict  in  the  evidence  upon  the  material  facts 
in  this  case?  and,  if  there  was  such  conflict,  was  there  an 
abuse  of  discretion  by  the  court?  The  respondents  contend 
that  the  affidavit  of  Donaldson  denies  all  the  equities  of  the 
bill  relating  to  the  Shefler  catalogue,  and  invoke  the  rule  of 
the  courts  of  equity  applicable  to  injunctions,  that,  when  the 
equities  of  the  bill  are  denied  by  the  answer,  the  injunction 
will  be  denied:  Anderaon  v.  Reed,  11  Iowa,  177;  Stevens  t. 
Myers,  11  lowa^  184.  But  that  rule  does  not  apply  to  this 
case,  for  the  reason  that  the  receiver  was  appointed,  not  upon 
the  complaint  alone,  but  on  the  complaint  and  supporting 
affidavits,  and  upon  the  hearing  additional  affidavits  were 
read  on  the  part  of  the  plaintiff;  and  the  rule  itself  is  subject 
to  many  qualifications  and  exceptions  not  necessary  now  to 
be  noticed.  This  affidavit  will  therefore  be  considered  as  the 
other  affidavits  in  the  case. 

The  only  evidence  introduced  on  the  part  of  the  defendants 
on  the  hearing  was  the  affidavit  of  defendant  Donaldson,  be- 
fore referred  ta  This  affidavit,  while  it  denies  each  and 
every  allegation  in  the  complaint  in  general  terms,  does  not 
deny  the  various  allegations  of  the  complaint  and  supporting 
affidavits  in  that  clear  and  specific  manner  that  entitles  it  to 
much  weight  in  a  court  of  equity.  It  is  evasive  and  unsatis- 
factory,  and  leaves  upon  the  mind  the  impression  that,  while 
there  is  an  attempt  to  deny  the  allegations  of  the  complaint 
and  supporting  affidavits,  there  is  a  want  of  good  faith  on  the 
part  of  Donaldson,  and  an  effort  on  his  part  to  conceal  the 
real  facts  in  the  case.  All  the  material  facts  stated  in 
the  complaint  were  fully  sustained  by  affidavits  introduced 
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and  read  in  evidence  on  the  ^*'  part  of  the  plaintiff.  That 
defendant  Donaldson  did,  in  coUueion  with  Meecb,  plaintifT's 
traveling  salesman,  wrongfully  and  fraudulently  obtain  firom 
said  Meech  the  secret  catalogue  intrusted  to  him  by  tho 
plaintiff,  and  make  a  copy  of  the  same,  and  that  they  did  in 
the  same  manner  obtain  the  key  to  the  same,  and  did  thereby 
become  possessed  of  a  knowledge  of  plaintiff's  secret  code  or 
system  to  which  he  was  not  entitled,  ia  proved  by  too  clear 
and  satisfactory  evidence  to  admit  of  any  doubt.  That  be 
did  return  to  plaintiff  the  first  copy  so  made  is  admitted. 

The  only  question  remaining  is,  did  Donaldson,  before  r^ 
turning  the  said  marked  copy,  make  a  second  copy  therefrom 
in  the  Shefler  catalogue  now  in  controyersy?  After  a  careful 
examination  of  the  evidence  we  think  there  cannot  be  much 
doubt  upon  this  question.  It  may  be  true  that  there  were 
some  slight  changes  made  in  the  letters,  figures,  and 
characters  used  by  plaintiff  to  represent  the  cost  and  sell- 
ing prices  of  plaintiff  in  the  Shefler  copy;  but  we  think  it 
is  equally  true  that  in  the  changes  made,  if  any,  defendant 
Donaldson  had  so  arranged  them  that  he  preserved  in  sub* 
stance  the  plaintiff's  system.  H.  P.  Huckins  says  in  hit 
affidavit  that  he  is  one  of  the  traveling  salesmen  of  plaintiff^ 
and  is  fully  acquainted  with  the  private  and  secret  code  of 
plaintiff,  represented  by  letters,  figures,  and  characters  show 
ing  the  cost  and  selling  prices  of  plaintiff's  goods,  and  the 
key  thereto,  and  that  he  had  examined  the  Shefler  catalogue 
in  the  hands  of  the  receiver,  and  that  the  basis  of  the  prices 
marked  therein  is  throughout  the  said  cost  price  to  plaintiff| 
and  that  it  would  have  been  impossible  for  any  one  to  have 
marked  the  said  Shefler  catalogue  with  the  prices  marked, 
and  the  explanatory  remarks  therein*  contained,  unless  the 
person  who  so  marked  the  same  had  access  to  and  copied 
from  one  of  plaintiff's  private  catalogues.  In  connection 
with  this  testimony  are  to  be  considered  the  efforts  made  by 
Donaldson  to  obtain  one  of  plaintifl^s  catalogues  from  some 
one  of  plaintifi^s  customers  before  he  returned  to  it  his  own 
marked  copy.  After  efforts  by  himself  and  through  his  con* 
federate  Meech  he  obtained  one  from  George  C.  Shefler,  who 
says,  in  his  affidavit,  that  he  first  loaned  to  Donaldson  his 
^*^  catalogue  on  February  15,  1889,  and  that  when,  soon 
after,  he  requested  Donaldson  to  return  it  he  replied:  **I 
have  marked  the  price  of  my  goods  in  the  catalogue,  bnt  am 
expecting  a  catalogue  from  the  Simmons  Hardware  Company 
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•very  day,  and  as  quick  as  it  oomes  I  will  express  It  to  yoo*'^ 
It  is  tme  he  couples  the  admission  that  he  had  marked  the 
fihefier  catalogue  with  the  qualification  that  he  had  marked 
the  price  of  his  own  goods  in  it;  but  this  is  not  inconsistent 
with  the  fact  that  he  had  marked  the  prices  contained  in  plain* 
tiff's  secret  catalogue,  as  he  was  a  customer  of  plaintiff,  and 
was  then  in  possession  of  a  copy  made  from  one  of  plaintiff's 
catalogues  intrusted  to  Meech,  and  he  subsequently  took 
great  pains  to  obtain  a  bill  of  sale  of  this  catalogue  from 
Shefier.  Why  these  efforts  and  this  haste  to  get  another 
catalogue  before  he  returned  the  first  copy  marked  by  him  if 
he  did  not  require  it  in  which  to  make  another  copy?  We 
are  of  the  opinion  that  there  is  no  substantial  conflict  in  the 
evidence,  and  that  upon  the  facts  the  court  below  should  have 
retained  the  catalogue  in  question  in  the  hands  of  the  re- 
ceiver. 

It  is  contended  on  the  part  of  respondents  that  the  cata* 
logue  in  controyersy  was  the  absolute  property  of  defendants, 
and  that  the  court,  under  the  established  rules  of  equity,  was 
not  authorized  to  take  it  from  them,  and  place  in  the  hands 
of  a  receiver.  It  may  be  conceded,  as  claimed,  that  the  Shef* 
ler  catalogue  in  its  original  condition  was  the  absolute  prop* 
erty  of  defendants;  but  the  catalogue  in  controversy  had 
been  changed  from  its  original  condition  by  the  defendants 
by  incoporating  therein  the  private  code  or  system  invented 
and  prepared  at  great  expense  by  the  plaintiff.  The  original 
catalogue  was  of  itself  of  but  trifling  value,  but  with  the 
private  code  or  system  of  plaintiff  marked  therein  it  was  of 
great  value.  That  such  a  code  or  system  as  was  invented 
and  used  by  plaintiff  in  its  business,  and  described  in  its 
complaint,  was  its  property  is  well  settled  both  at  common 
law  and  under  our  own  code:  Comp.  Laws,  sec.  2676.  It  was 
the  product  of  the  skill  and  labors  of  the  plaintiff,  and,  as 
such,  is  property,  and  is  entitled  to  the  protection  of  the  law; 
and  when  the  injury  threatened  would  ^'^  be  irreparable,  and 
the  remedy  at  law  is  inadequate,  a  court  of  equity  will  inter* 
fere  to  prevent  a  party  who  has  wrongfully  obtained  posses* 
sion  of  the  secret  from  using  it  or  disclosing  it  to  others. 

And  when,  as  in  this  case,  a  party  has  not  only  obtained 
knowledge  of  the  secret  code  or  system,  but  has  wrongfully 
made  a  copy  of  the  secret  system,  a  court  of  equity  will,  in 
furtherance  of  justice  and  to  prevent  the  party  from  frauds* 
lently  making  a  disclosure  of  the  secret,  not  only  enjoin  hinii 
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but  will,  we  apprehend,  take  into  its  poeseBsion,  by  means  of 
a  reoeiver,  who  is  an  officer  of  the  court,  such  copy,  so  wrong- 
fully made,  to  prevent  fraud;  and  if  on  the  trial  the  facts  al- 
leged are  established,  the  court  will  be  authorized  to  place 
such  copy  in  the  hands  of  the  plaintiff,  or  at  least  see  that 
plaintiff's  secret  marks  therein  shall  be  erased  or  canceled. 
This  accords  with  the  spirit,  if  not  with  the  letter,  of  our  code: 
See  Comp.  Laws,  sees.  8213-3221.    These  sections  embody 
the  rules  of  the  civil  law  upon  the  doctrine  of  accessions  to 
personal  property,  except  perhaps  section  3219,  which  is  a 
rule  of  the  common  law:  SiUbury  v.  McCoon^  8  N.  Y.  879,  63 
Am.  Dec.  807.    That  courts  do  not  hesitate  to  grant  injunc- 
tions in  such  cases  is  well  settled  by  the  adjudged  cases.    In 
Yovatt  V.  Winyard^  1  Jacob  &  W.  894,  the  court  granted  an 
injunction  against  one  who  had  obtained  a  knowledge  of  a 
secret  by  a  breach  of  trust.    In  Moriion  v.  JKfoaf,  9  Hare,  241, 
the  court  restrained  the  defendants  from  using  a  secret  in 
compounding  a  medicine,  surreptitiously  obtained.     In  Pea* 
body  T.  Norfolk,  98  Mass.  452, 96  Am.  Dec.  664,  the  court  held 
that  an  injunction  to  restrain  a  party  from  communicating  a 
secret  imparted  to  him  in  the  court,  of  his  business,  was 
proper:  See  2  Story's  Equity  Jurisprudence,  sec.  952.    The 
court  was  therefore  clearly  right  in  granting  and  continuing 
the  tompory  injunction,  and  this  being  so,  we  are  unable  to 
see  any  legal  reason  why  the  court  should  not  have  retained 
in  the  hands  of  the  receiver  the  marked  catalogue  in  contro- 
versy in  this  action.    The  powers  of  courts  of  equity  over 
property,  the  title  to  which  is  involved  in  litigation,  is  broad 
and  comprehensive,  and  its  power  to  take  into  its  possession, 
through  its  receiver,  any  property  that  is  the  subject  of  litiga« 
tion,  is  ample  and  unquestioned. 

^'*  The  contention  of  defendants  that,  as  they  were  the 
owners  of  the  catalogue  of  trifling  value,  into  which  they  have 
copied  plaintiff's  valuable  secret  code  or  system,  it  cannot  be 
taken  into  its  possession  by  a  court  of  equity,  through  its  re- 
ceiver, and  held  pendente  lite  we  cannot  assent  to.  One  of  the 
grounds  upon  which  a  receiver  will  be  appointed  is  that  there 
is  no  other  adequate  remedy.  In  this  case  the  remedy  by  in- 
junction is  not  adequate  to  accomplish  the  ends  of  justice. 
The  plaintiff*,  by  its  complaint  and  affidavito,  shows  that  its 
business  extends  over  a  large  number  of  stetes  and  territories, 
in  which  it  has  many  customers.  Enjoining  a  party,  there- 
fore, from  using  or  communicating  the  plaintiff's  secret  code 
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or  system,  while  effectiye  bo  long  as  the  defendants  are  within 
the  jurisdiction  of  the  coart^  would  yet  be  of  little  efficacy  in 
case  defendants  should  go  beyond  the  jurisdiction  of  the 
court,  and  take  with  them  the  copy,  where  they  might  use 
this  secret  by  communicating  it  to  plaintiff's  customers,  to 
the  irreparable  injury  of  the  plaintiff.    The  flexible  nature  of 
the  equitable  jurisdiction  of  courts  of  equity  enables  that 
court  to  so  mould  and  administer  its  remedies  as  to  prevent 
such  fraudulent  and  wrongful  use  of  the  catalogue  in  questioui 
by  at  once  placing  it  within  the  control  of  the  court,  and  thus 
placing  it  beyond  the  power  of  the  defendants  to  make  any 
improper  disposition  of  it  pending  the  suit,  by  taking  it  beyond 
the  jurisdiction  of  the  court.    We  are  clearly  of  the  opinion 
that  under  the  established  jurisdiction  of  courts  of  equity  the 
power  exists  in  that  court  to  take  into  its  possession  this  cata- 
logue, and  we  think  under  the  evidence  it  was  clearly  the 
duty  of  the  court  to  do  so,  and  that  its  modification  of  its  order 
of  March  Ist  was  an  abuse  of  its  judicial  discretion.    The 
modified  order,  so  far  as  it  directed  the  return  of  the  catalogue 
to  defendants,  is  reversed.    All  the  judges  concurring. 


RiGBmBS.— DiaoRvnoir  ov  Ck>URT  ik  Appoihtxiioi   Sao  the  •ztendad 
note  to  OorUeifeu  t.  Hathaway^  S4  Am.  Deo.  482. 

IvjunonoN  to  RiSTBAni  Invringmbnt  or  Tradbhark:  Sea  the  notei 
to  lAogiU  ete.  Tobacco  Co.  v  Held  Tohaeeo  Co.,  24  Am.  St.  Rep.  816.  One 
who  by  unfair  means  disoovars  the  mode  of  manufactaiing  an  article  or  the 
formula  for  compounding  a  medicine  will  be  enjoined  from  using  it  himself 
or  imparting  it  to  others  to  the  injury  of  the  proprietor;  Tabor  v.  Hoffnumt 
118  N.  T.  80;  16  Am.  St.  Rep.  740,  and  note;  Peabody  T.  Nor/oUs,  98  Mi 
462|  06  Am.  Deo.  664^  and  note. 


Griswold  Linsbbd  Oil  Go.  v.  Lb& 

[1  South  Dakota^  58L] 

JusoMBNTS— VAOATiiro  DBTAULTS~EyiDBiroB.-^On  the  hearing  of  an  appli* 
oation  to  set  aside  a  judgment  rendered  by  default^  and  for  leave  to 
answer,  the  evidence  is  oonfined  to  the  question  whether  or  not  the 
Judgment  has  been  taken  throagh  the  inadvertence,  mistake,  surprise, 
or  excusable  neglect  of  the  defendant.  He  is  not  required  to  make 
more  than  such  a  prima  /aeie  showing  on  the  merits  as  arises  from  his 
own  affidavits;  and  evidence  to  controvert  the  merits  of  his  defense  is 
Irrelevant  to  the  issue,  and  inadmissible. 

Judombhtb—Vaoatino  Dbfaults— Rblibt  Whbn  Orahtbd. — ^A  judgment 
by  default  should  be  opened  and  leave  given  to  answer  upon  prompt 
•pplioation  therefor,  and  a  good  and  sufficient  showing  of  mistake^  inad* 
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▼•rlenofty  tiirpriMp  or  azoniabla  nagleet,  togallMr  wMi  mi  aflldmTil  «l 
mariti  itatiiig  that  tha  applioaat  prima  faek  bM  a  good  dafeiiM  Mid 
nmkaa  tha  application  ia  good  faith. 

JaDomNia— Vaoatiho  DstAULTa— Dibgbitioh  ov  Oovbt. — ^Tba  gnntiDg 
of  applioatioiu  for  reliaf  from  jodgmenta  by  default  u  antiralj  withia 
tha  diaeretioQ  of  tha  ooart  to  which  applioation  is  made. 

JuDOMBiTTS — Vaoativo  D^rAULn— Iicposnio  TsRm. — ^A  ooart  mmj,  apoa 
opening  a  judgmeat  rendered  by  default  impose,  in  addition  to  ooata  aa 
terma,  that  the  judgment  itand  as  security  for  any  judgment  finally 
recovered,  in  the  absence  of  a  good  and  sufiScient  bond  for  the  payment 
of  such  final  judgment. 

JvDOMBifTS— Vaoatimo  DBVAULTa — ^Imfosimo  Txems. — ^A  oonrt  can  modify 
a  default  judgment  by  depriving  it  of  its  ordinary  character  as  reaJuM^ 
teUa  and  leave  it  in  full  force  as  a  lien,  or  collateral  saoority*  for  any 
Jadgmeot  finally  recovered. 

Keiih^  Bate$f  Winsor^  and  Kiitridge^  for  the  appellant. 

McMartin  and  Carland^  for  the  respondent. 

**'  Corson,  P.  J.  This  action  was  instituted  by  the  plain- 
tiff to  recover  the  sum  of  seven  hundred  and  fifty-nine  dollars 
and  fifteen  cents,  alleged  to  be  due  from  defendant  for 
money  advanced  under  a  certain  contract  entered  into  be- 
tween plaintiff  and  defendant  on  July  13,  1887,  and  for  the 
sum  of  four  thousand  three  hundred  and  seventy-two  dollars 
and  fifty-eight  cents,  for  profits  received  by  defendant  on 
resale  of  flaxseed  alleged  to  have  been  purchased  by  defend- 
ant for  account  of  plaintiff,  interest,  etc.,  under  the  terms  of 
said  contract.  The  summons  and  complaint  were  personally 
served  upon  the  ^^^  defendant  in  Minnehaha  county  on  the 
twenty-fifth  day  of  March,  1890,  and,  defendant  failing  to 
serve  an  answer  within  the  thirty  days  allowed  by  law,  judg- 
ment was  entered  against  him  April  26,  1890,  for  the  sum  of 
four  thousand  six  hundred  and  forty-three  dollars  and  twenty 
cents,  an  execution  was  issued  thereon,  and  a  levy  made 
thereunder  on  the  property  of  the  defendant  On  May  6, 
1890,  the  defendant  obtained  from  the  court  below  an  order 
requiring  plaintiff  to  show  cause  why  the  judgment  should 
not  be  vacated  and  set  aside,  the  execution  and  levy  set  aside, 
and  the  defendant  have  leave  to  serve  an  answer  in  the 
action.  This  order  was  made  upon  the  affidavit,  affidavit  of 
merits,  and  proposed  verified  answer  of  defendant,  and  the 
pleadings  and  proceedings  had  in  the  action.  The  grounds 
upon  which  the  application  was  based  were  inadvertence,  sur- 
prise and  excusable  neglect  on  the  part  of  the  defendanti 
On  May  9th  a  hearing  was^  had,  an  order  made  discharging 
the  order  to  show  cause,  and  the  application  of  defendant 
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denied.  From  this  order  and  the  judgment  entered  in  the 
Aotiony  the  defendant  appeals  to  this  court. 

Appellant  assigns  several  errors,  which  may  be  condensed 
and  briefly  stated  as  follows:  1«  That  the  court  erred  in  dis- 
charging the  order  to  show  cause,  and  denying  to  defendant 
the  relief  applied  for;  and  2.  That  the  court  erred  in  enter* 
ing  judgment  for  the  plaintiff,  said  judgment  not  being 
supported  by  the  allegations  of  plaintiff's  complaint.  Pre- 
linoinary  to  the  discussion  of  the  first  assignment  of  error  is  a 
question  as  to  the  relevancy  and  admissibility  of  certain  evi- 
dence. On  the  hearing  of  the  order  to  show  cause,  in  the 
court  below,  the  respondent  introduced  and  read  in  evidence 
the  aflSdavits  of  Mr.  Garland,  Mr.  McMartin,  and  several  letters 
written  by  defendant  to  the  law  firm  of  McMartin  and  Car- 
land,  tending  to  controvert  the  affidavit  and  proposed  answer 
of  defendant  as  to  the  merits  of  his  defense,  and  also  tending 
to  show  that  the  defendant's  failure  to  answer  in  time  was 
not  excusable,  and  that  his  application  was  not  made  in  good 
faith.  Counsel  for  appellant  contend  that  the  evidence  con- 
troverting the  merits  of  defendant's  defense  was  not  ad  mis- 
eible,  and  that  such  evidence  should  not  have  been  considered 
by  the  court  below.  ^*^  But,  as  no  objection  was  taken  to 
this  evidence  in  that  court,  counsel  for  respondent  insist  that 
it  is  now  too  late  to  make  the  objection  in  this  court,  and 
cites  Warder  etc.  Co,  r.  Ingli,  1  S.  D.  155  (decided  by  this 
court),  as  authority  for  their  position. 

We  held  in  that  case  that,  where  incompetent  but  relevant 
evidence  was  admitted  in  the  court  below  without  objection, 
an  objection  to  it  could  not  be  taken  in  this  court,  but  this 
opinion  went  no  further.  On  the  hearing  in  the  court  below 
the  only  issue  properly  before  the  court  was  whether  or  not 
there  was  inadvertence,  surprise,  or  excusable  neglect  on  the 
part  of  the  defendant  in  failing  to  serve  his  answer  in  time; 
and  evidence  to  controvert  the  merits  of  defendant's  defense 
was  entirely  irrelevant  to  the  issue.  Mr.  Freeman,  in  his 
work  on  Judgments,  in  section  109,  states  the  rule  of  evi- 
dence applicable  to  such  a  hearing  as  follows:  ''The  hearing 
of  evidence  is  confined  to  the  question  whether  the  judgment 
has  been  taken  through  the  inadvertence,  mistake,  surprise, 
or  excusable  neglect  of  the  defendant  The  applicant  is  not 
required  to  make  more  than  such  a  prima  facie  showing  on 
the  merits  as  arises  from  his  own  affidavits.  The  code  did 
not  intend  that  there  should  be  two  trials  on  the  merits. 
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Therefore  the  defendant  !■  not  required  to  prove  Us  defenae 
M  he  would  on  the  trial,  nor  can  his  affidavit  of  merits  be 
controverted'';  Oracier  t.  TFetr,  45  CaL  68;  FraneU  y.  Cos^ 
83  Cal.  823;  HiU  t.  Crump,  24  Ind.  291;  Buck  t.  Havmu^  40 
Ind.  221;  Joem$  t.  La  Nieea,  76  Iowa,  706;  Hanfard  t.  Mc" 
JVair,  2  Wend.  286.  We  are  of  the  opinion  that  the  appel- 
lant's contention  is  correct,  and  that  the  connter-affidavits 
and  exhibits,  so  far  as  they  tended  to  controvert  the  merits  of 
the  defendant's  defense,  were  clearly  irrelevant  and  inadmis- 
sible, and  should  have  been  disregarded  by  the  court  below. 
Did  the  court  err  in  discharging  the  order  to  show  cause, 
and  denying  to  defendant  the  relief  sought  by  him  f  The  affi* 
davit  of  the  defendant  on  which  the  order  to  show  cause  was 
issues  denies  all  indebtedness  to  plaintiff,  and  states  fully  the 
facts  on  which  he  relies  to  show  inadvertence,  surprise,  and 
excusable  neglect.  This  affidavit  also  contained  an  affidavit 
***  of  merits,  and  was  accompanied  by  a  proposed  verified 
answer.  The  defendant,  among  other  things,  states  in  his 
affidavit  "that  he  did  not  understand  it  was  necessary  for 
him  to  put  in  an  answer  to  protect  his  rights,  but  thought 
that  the  matter  could  be  settled  up  without  suit;  •  •  •  •  that 
he  was  never  sued  before,  and  did  not  understand  that  plain- 
tiff's attorneys  could  enter  judgment  against  him  without 
further  notice;  and  that,  to  his  great  surprise  and  astonish- 
ment, the  next  day  [after  his  conversation  with  Mr.  McMartin, 
hereinafter  stated]  the  sheriff  came  to  him  with  an  execution, 
claiming  that  plaintiff's  attorneys  had  taken  judgment  against 
him  for  about  four  thousand  six  hundred  dollars**'  He  also 
states  that  in  a  conversation  with  Mr.  McMartin,  one  of  plain- 
tiff's attorneys,  about  the  time  judgment  was  taken  in  the 
case,  "he  understood  him  to  say  that  he  [defendant]  could 
have  thirty  days  more  time  in  which  to  make  a  settlement 
with  plaintiff."  Mr.  McMartin,  in  his  affidavit,  denies  that 
he  gave  defendant  further  time,  but  this  does  not  disprove 
defendant's  statement  that  he  so  understood  him.  While 
these  matters  stated  by  defendant  as  reasons  why  he  did  not 
answer  in  time  are  not  of  the  most  satisfactory  character,  yet, 
taken  in  connection  with  the  circumstances  surrounding  the 
case,  they  make,  we  think,  a  case  entitling  defendant  to  relief. 
It  appears  from  the  affidavit  of  Mr.  Garland,  and  letters  of 
defendant  written  by  him  to  the  law  firm  of  McMartin  and 
Garland,  that  he  was  exceedingly  apprehensive  of  the  effect 
of  litigation  upon  his  businesSi  and  that  he  was  continually 
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appealing  to  plaintiff's  attorneys  for  fbrther  time  In  which  to 
make  a  settlement  of  his  matters  with  plaintiff;  many  of  the 
letters  being  written  after  the  summons  and  complaint  were 
served  upon  him.  So  great  appears  to  have  been  his  anxiety 
upon  the  subject  of  this  litigation,  that  he  seems  to  have  had 
a  confused  idea  of  the  nature  and  object  of  the  proceedings 
taken  against  him,  and  of  the  duties  of  a  defendant  to  protect 
himself  against  such  proceedings  by  retaining  counsel  and 
acting  under  his  advice,  as  a  prudent  business  man  would 
have  done.  The  section  of  our  code  conferring  upon  courts 
the  power  to  grant  relief  in  such  cases,  is  section  4939,  which 
is  as  follows:  '^The  court  **^  may  likewise,  in  its  discretion 
and  upon  such  terms  as  may  be  just,  allow  an  answer  or  re- 
ply to  be  made,  or  other  act  to  be  done,  after  the  time  limited 
by  this  code,  or,  by  an  order,  enlarge  such  time;  and  may 
also,  in  its  discretion,  and  upon  such  terms  as  may  be  just, 
at  any  time  within  one  year  after  notice  thereof,  relieve  a 
party  from  a  judgment,  order,  or  other  proceeding  taken 
against  him  through  his  mistake,  inadvertence,  surprise,  or 
excusable  neglect,  and  may  supply  an  omission  in  any  pro- 
ceeding; and  whenever  any  proceeding  taken  by  a  party  fails 
to  conform  in  any  respect  to  the  provisions  of  this  code,  the 
court  may,  in  like  manner,  and  upon  like  terms,  permit  an 
amendment  of  such  proceedings,  so  as  to  make  it  conformable 
thereto." 

The  provisions  of  this  section  are  exceedingly  liberal  in 
their  terms,  remedial  in  their  character,  and  were  evidently 
designed  to  afford  parties  a  simple,  speedy,  and  efficient  relief 
in  a  most  worthy  class  of  cases.  The  power  thus  conferred 
upon  courts  to  relieve  parties  from  judgments  taken  against 
them  by  reason  of  their  mistake,  inadvertence,  surprise,  or 
excusable  neglect  should  be  exercised  by  them  in  the  same 
liberal  spirit  in  which  the  section  was  designed,  in  furtherance 
of  justice  and  in  order  that  cases  may  be  tried  and  disposed 
of  upon  their  merits.  When,  therefore,  a  party  makes  a  show- 
ing of  such  mistake,  inadvertence,  surprise,  or  excusable 
neglect,  applies  promptly  for  relief,  after  he  has  notice  of  the 
judgment,  shows  by  his  affidavit  of  merits  that  prima  facie  he 
has  a  defense,  and  that  he  makes  the  application  in  good  faith, 
a  court  could  not  hesitate  to  set  aside  the  default  and  allow 
hiiu  to  serve  an  answer  upon  such  terms  as  may  be  just  under 
all  the  circumstances  of  the  case:  8  Wait's  Practice,  665, 666; 
Security  Bank  v.  Bank  of  Commonwealth^  2  Hun,  28y[;  Com)' 
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mi$9umer$  y.  EMitUr,  2  Hilt  688;  Hia  r.  Crump,  24  Ind.  991; 
B^rUine  r.  Bauer,  26  Wis.  486;  Stafford  t.  MeMUlan^  26  Wis. 
666;  Zyncb  t.  Verity,  8  How.  Pr.  860;  Davenport  t.  jPmtu,  6 
Johns.  131;  Tallmadge  t.  Stockholm,  14  Johns.  842;  Packard 
r.  Hill,  4  Cow.  66;  ITMafui  t.  Shillock,  24  Minn.  846.    See 
also  Qraci$r  y.  ITetr,  46  Cal.  63;  Frande  y.  Coa^  83  Cal.  828; 
and  Joeme  y.  La  Nieca,  76  Iowa,  706,  before***^  cited.     Coqih 
eel  for  respondent  haye  cited  a  number  of  cases  f.om  the 
earlier  reports  of  California,  in  which  the  courts  of  that  state 
held  the  rule  against  setting  aside  defaults  quite  strictly,  but 
the  later  cases  of  Oraeier  y.  Weir,  46  Cal.  63,  and  Frande  y. 
Cox,  83  Cal.  823,  show  that  a  much  more  liberal  rule  has  since 
prevailed  in  that  state,  and  that  the  rule  as  laid  down  in  those 
earlier  cases  has  been  very  materially  modified.    We  recog^ 
nise  the  rule  that,  on  applications  for  relief  under  this  section, 
much  must  be  left  to  the  sound  judicial  discretion  of  the  court 
to  which  application  is  made,  but  we  are  of  the  opinion  that 
in  the  case  at  bar  the  defendant  was  entitled  to  relief,  and 
that  the  court  below  should  have  granted  iL    The  facts  should 
have  been  taken  into  consideration  by  the  court  that  the  judg* 
ment  is  for  quite  a  large  amount,  and  that  it  is  principally 
for  profits  alleged  to  have  been  received  by  defendant  on  re- 
sales of  flaxseed,  claimed  by  plaintifiF  to  have  been  purchased 
by  defendant  for  his  account.    Such  a  case  should  be  heard 
upon  its  merits.     But  the  setting  aside  the  default  and  per- 
mitting defendant  to  serve  an  answer  in  such  a  case  should 
be,  upon  the  terms,  in  addition  to  costs,  that  the  judgment 
stand  as  security  for  any  judgment  that  may  be  recovered, 
or,  in  lieu  thereof,  a  good  and  sufficient  bond  should  be  given, 
conditioned  for  the  payment  of  any  judgment  that  may  be 
recovered  on  a  trial  of  the  action,  such  judgment,  pending  the 
final  disposition  of  the  case,  to  have  no  other  efiect  than  as  a 
security.     In  pursuance  of  the  authority  conferred  by  the  pro- 
visions of  section  4939  of  the  Compiled  Laws,  as  well  as  by 
its  general  powers,  a  court  may  modify  a  judgment  "by  depriv- 
ing it  of  its  ordinary  character  as  ree  adjudicata,  and  leaving 
it  in  full  force  as  a  lien  or  collateral  security:  Mott  v.  Union 
Bank,  88  N.  Y.  18;  35  How.  Pr.  832;  Anonymoue,  6  Cow.  390; 
WiUon  V.  White,  7  Cow.  477.    The  order  of  the  court  below 
discharging  the  order  to  show  cause,  and  denying  the  defend* 
ant  leave  to  serve  an  answer  is  reversed,  and  the  court  is 
directed  to  enter  an  order  granting  defendant  leave  to  servo 
an  answer  upon  such  terms  as  may  be  just  and  as  will  secove 
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to  plaintiff  the  payment  of  any  jndgment  it  may  reooyer  tn 
the  aotion«    All  the  judges  ooncurring. 

JiFiMMinn  ST  DKrAuxjv^-GBOVNMi  fOB  ▼AOATiiio.^If  «  dtfeiidaat  Ibfle 
to  maka  kia  defeoM  to  an  aotion  because,  after  oonsalting  with  aa  attorney! 
he  18  advised  that  his  defense  is  not  good  in  law,  and  he  relies  on  that  adTioa^ 
ho  may  oo  motion  be  relieved  from  a  judgment  subsequently  entered  agaiasi 
bim  by  default:  Douglan  ▼.  Todd,  96  Cal.  6B6;  31  Am.  St.  Rep.  247;  WhartaU 
T.  MUit.  70  Wis.  2i)7s  6  Am.  St.  Rep.  164,  and  note.  A  jndgment  by  defaall 
ia  properly  set  aside  on  the  ground  of  surprise  or  excusable  neglect  when 
anoh  judgment  was  entered  through  the  failure  of  counsel  to  act  after  being 
engaged  by  the  defendant  to  enter  a  plea  for  him:  Taylor  ▼.  Pope^  106  N.  GL 
f67;  19  Am.  St.  Rep.  630,  and  note.  A  judgment  by  default  may  be  set 
aside  upon  sufficient  showing,  even  though  it  was  caused  by  a  mistake  whioh 
nlated  to  a  matter  concerning  which  the  party  ii  charged  with  notice  by 
law:  Jean  t.  ffennessy,  74  Iowa,  348j  7  Am.  St.  Rep.  486,  and  note.  See 
also  the  notes  to  the  following  cases,  RaU^w»  Baldwm^  92  Am.  Deo.  83S; 
•ad  Burmkam  ▼•  Hay^  68  Am.  Dea  S97* 
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[1  Sooth  Dakota,  M2.] 

OwiGiAL  Bonds— Liability  of  Saiurrr. — An  official  bond  in  which  the 
officer  is  named  as  principal,  but  which  is  not  ezecnted  by  him,  is  prmui 
fade  invalid,  and  not  binding  upon  the  sureties  named  therein. 

William  Oardner^  Schrader  and  Lem$^  and  W,  H.  MiteheU^ 
for  the  appellants. 

John  W.  Nowlin^  for  the  respondents. 

*^  CoBSON,  P.  J.  This  was  an  action  on  the  official  bond 
of  Bentley  B.  Benedict,  probate  judge  of  Pennington  county. 
A  ^^*  trial  was  had  before  a  jury,  and  a  verdict  and  judg- 
ment rendered  for  plaintiff.  A  motion  for  a  new  trial  was 
made,  and  overruled,  and  the  defendants  appeal  from  the 
judgment  and  order  overruling  the  motion  for  a  new  triaL 
The  bond  upon  which  the  action  was  based  is  as  follows: 

<<  OFFICIAL  BOND  AND  OATH  FOB  COUNTY  0FFICBB8. 

''Know  all  men  by  these  presents  that  we,  Bentley  B.  Ben- 
edict, as  principal,  and  Francis  J.  McMahon,  Joseph  B.  Gk>s* 
sage,  Abram  Boland,  Thomas  Sweeney,  Joseph  B.  Gossage, 
P.  B.  McCarthy,  Charles  Roberts,  Louis  Volin,  and  Herbert 
S.  Hall,  as  sureties,  of  the  county  of  Pennington  and  territory 
of  Dakota,  are  held  and  firmly  bound  unto  the  county  of  Pen* 
mngtouy  in  the  territory  of  Dakota,  in  the  penal  sum  of  five 
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thousand  dolIarSi  lawful  money  of  the  United  States,  to  ba 
paid  to  the  iaid  county  of  Pennington,  for  which  payment 
well  and  truly  to  be  made  we  bind  oureelyes,  our  executory 
and  administrators,  jointly  and  severally,  by  these  presents. 
Sealed  with  our  seals  and  dated  this  ninth  day  of  Janaary, 
A«  D.  1883.  The  condition  of  the  above  obligation  is  such 
that  whereas,  the  said  Bentley  B.  Benedict  has  been  elected 
to  the  office  of  probate  judge  within  and  for  the  county  of 
Pennington,  Dakota  territory;  Now,  therefore,  if  the  said 
Bentley  B.  Benedict  shall  faithfully  and  impartially  discharge 
the  duties  of  his  said  office  of  probate  judge,  and  render  a  true 
account  of  all  moneys,  verdicts,  accounts,  and  property  of  any 
kind  that  shall  come  into  his  hands  as  such  officer,  and  pay 
over  and  deliver  the  same  according  to  law,  then  the  above 
obligation  to  be  void;  otherwise  to  remain  in  full  force  and 
virtue.  *^  Francis  J.  McMahoN|        [ssal 

*' Joseph  B.  GossagBi  [seal 

**Abb  Boland,  [sbal 

*^  Thomas  Swbbnbt, 

**  Charles  RobertSi  [seal] 

"  P.  B.  McCarthy, 

"Louis  Volin, 

"Herbert  8.  Hall,' 
"Chas.  Roberts. 

"  Signed  in  the  presence  of  J.  F.  Schrader. 

•**  Territory  of  Dakota,  County  of  Pennington — ss.:  I, 
Bentley  B.  Benedict,  having  been  elected  to  the  office  of  pro* 
bate  judge  within  and  for  the  county  of  Pennington,  do 
solemnly  swear  that  I  will  support  the  constitution  of  the 
United  States,  and  the  act  organizing  this  territory,  and  that 
I  will  faithfully  and  impartially,  to  the  best  of  my  knowledge 
and  ability,  perform  all  the  duties  of  my  said  office  of  probate 
judge,  as  provided  by  the  condition  of  my  official  bond  written 
within.  Bentley  B.  Benedict. 

'*  Subscribed  and  sworn  to  before  me  this  ninth  day  of 
January,  a.  d.  1883.  J.  8.  Oantz,  County  Clerk, 

By  A.  P.  Sterlino,  Deputy.* 

The  bond  was  filed  January  9,  1883,  and  approved  Febru- 
ary 16,  1883. 

The  appellants  rely  for  a  reversal  of  the  judgment  upon 
four  propositions,  which  are  stated  in  their  brief  as  follows:  L 
This  is  no  bond  because  not  executed  by  principal;  2.  It  was 
not  given  to  cover  the  duties  of  trustee  of  the  townsite;  8.  If 
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giyen  to  cover  duties  of  trustee  of  the  townsite,  the  duties  of 
Buch  trustee  were  materially  changed,  and  his  responsibility 
increased  after  the  giving  of  the  bond;  and  4.  The  school 
board  is  not  a  party  to  the  contract,  and  cannot  sue  upon  th« 
bond. 

It  will  be  observed  that  while  the  name  of  Bentley  B.  Bene- 
dict is  inserted  in  the  body  of  the  bond  as  principal,  it  was 
not  executed  by  him.  The  first  proposition  of  counsel  for 
appellants  presents  the  important  question  as  to  the  liability 
of  sureties  upon  an  official  bond  when  the  name  of  the  officer 
appears  upon  the  face  of  the  bond  as  principal,  but  the  bond 
is  not  signed  by  him.  The  authorities  upon  this  question  are 
irreconcilably  conflicting,  and  it  therefore  becomes  the  duty  of 
the  court  to  follow  that  line  of  decisions  best  calculated  to 
subserve  the  ends  of  justice,  and  carry  out  the  intention  of 
the  lawmakers  in  providing  for  such  official  bonds.  Section 
1371  of  the  Compiled  Laws  provides  that  "all  civil  officers 
elected  by  the  people  •  •  .  •  shall,  before  entering  upon  duty, 
give  bond  *^*  conditioned  that  they  will  faithfully  and  im- 
partially discharge  the  duties  of  their  office "  Section 

1375  provides  that  *' every  official  bond  shall  be  given  with  at 
least  two  sureties."  These  sections  were  in  force  as  sections 
2  and  7,  chapter  5,  of  the  Political  Code  of  1877. 

The  fair  import  of  the  expression  "  give  bond  "  would  seem 
to  be  that  the  officer  giving  bond  should  be  a  party  to  the 
instrument  itself;  and  this  is  emphasized  by  the  fact  that 
such  bond  shall  be  given  '^  with  at  least  two  sureties."  The 
term  "  sureties"  contemplates  a  principal  for  whom  there  are 
to  be  sureties,  and  a  bond  not  signed  by  any  person  as  prin- 
cipal  can  hardly  be  said  to  be  given  with  sureties,  in  the 
strict  sense  of  that  term;  for  without  the  signature  of  the 
principal  the  persons  who  execute  it  nominally  as  sureties  are 
really  principals,  as  they  are  the  only  parties  primarily  liable 
upon  the  bond.  The  expression  "  give  bond,"  as  used  in  refer- 
ence to  official  bonds,  imports  a  very  different  meaning  from 
the  expression  '*  give  an  undertaking,"  as  used  in  the  sections 
of  the  statute  relating  to  undertakings  in  provisional  reme- 
dies, appeals,  etc.,  which  are  usually  executed  by  sureties 
only.  And  there  is  much  reason  for  this  distinction.  In  the 
case  of  the  giving  of  an  official  bond,  the  officer,  being  re- 
quired  to  *'  subscribe  his  official  oath  on  the  bond,"  is  pre- 
sumed to  be  present  when  the  bond  is  given,  and  acting  in 
person  in  giving  the  bond,  while  undertakings  in  the  class  of 
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cases  referred  to  are  frequently,  if  not  generally,  given  bj 
agents  or  personal  friends,  in'  the  absence  of  the  real  princi- 
pal. We  think,  therefore,  the  expression  ^give  bond,**  a» 
need  in  section  1881,  was  intended  by  the  legislature  to  re- 
quire the  officer  giving  the  bond  to  be  a  party  to  it  by  execnt* 
ing  it 

But,  without  placing  our  decision  upon  this  construction  of 
our  statute,  we  proceed  to  examine  the  authorities  bearing 
upon  this  question  in  other  states.  This  question  was  fully 
considered  in  Johnston  v.  KivibaU  Tp.^  89  Hich.  187,  83  Am. 
Rep.  872,  in  which  Mr.  Justice  Campbell,  speaking  for  tho 
court,  says:  ^  Our  statutes  plainly  contemplate  that  the  treas- 
urer shall  himself  be  a  party  to  his  own  official  bond;  .  .  •  • 
and  while  we  are  not  prepared  to  hold  that  a  bond  knowingly 
and  intentionally  given,  ^^  without  his  concurrent  liability! 
will  not  bind  the  obligors,  we  are  of  opinion  that  when  ho 
purports  to  be  obligor,  and  does  not  sign  the  bond,  there  must 
be  positive  evidence  that  the  sureties  intended  to  be  bound 
without  requiring  his  signature,  before  they  can  be  held  re* 
sponsible.  The  obligation  of  a  surety  cannot  fairly  be  ex* 
tended  beyond  the  scope  of  his  written  contract,  inasmuch  aa 
under  the  statute  of  frauds  his  agreement  must  be  in  writ* 
ing;  and  we  think  that  presumptively,  at  least  when  the  con* 
tract  which  he  signs  calls  for  the  signature  of  other  parties^ 
the  instrument  is  to  be  deemed  inchoate  and  imperfect  until 
they  sign  it.^  Again  he  says:  ''When  several  names  are 
written  as  co-obligors,  and  one  of  them  is  called  upon  to  sign 
it,  he  does  so  upon  an  implied  understanding  that  he  can,  in 
case  of  being  held  responsible,  not  only  have  his  right  of  con* 
tribution,  but  a  further  right  to  have  it  capable  of  proof  and 
enforcement  according  to  the  terms  of  the  contract  as  it  pur* 
ports  to  be  drawn  up."  See,  also.  Hail  t.  Parker^  89  Mich* 
287;  Green  v.  Kindy,  43  Mich.  279.  In  WeU$  7.  Dill,  1  Mart, 
N.  S.,  592,  the  court  says:  ''  The  contract  is  incomplete  until 
all  the  parties  contemplated  to  join  in  its  execution  affix  their 
names  to  it,  and  while  in  this  state  cannot  be  enforced  against 
any  of  them.  The  law  presumes  that  the  party  signing  did 
so  upon  the  condition  that  the  obligors  named  in  the  instru* 
ment  should  also  sign  it,  and  the  failure  to  comply  with  their 
agreement  gives  him  a  right  to  retract."  In  RuaM  t.  An^ 
nable,  109  Mass.  72;  12  Am.  Rep.  666,  the  court  says:  ''Tho 
instrument  is  incomplete  without  the  signature  of  each  part* 
ner,  or  proof  that  the  signature  affixed  [firm  name]  had  tho 
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awent  and  sanction  of  eaoh  of  them.  The  Bureties  on  a  bond 
are  not  holden  if  the  instrnment  is  not  ezecnted  by  the  per- 
son whose  name  is  stated  as  principal  therein.  It  should  ba 
executed  by  all  the  intended  parties/'  And  the  court  citei 
Bean  t.  Parker^  17  Mass.  691,  and  Wood  y.  Washburn^  2  Pick. 
24.  See,  also,  Bunn  y.  Jetmore,  70  Mo.  228;  85  Am.  Rep.  426; 
Ferry  y.  Burchard,  21  Conn.  602;  Wild  Cat  Branch  y.  Ball,  45 
Ind.  218;  Fletcher  y.  AuHin,  11  Vt  447;  84  Am.  Dec.  698; 
Johnson  y.  ErskinCy  9  Tex.  1;  Sacramento  y.  Dunlap,  14  Cal. 
421;  People  y.  HarUey,  •*♦  21  Cal.  685;  82  Am.  Deo.  768. 
In  the  case  of  Sacramento  y.  Dunlap^  14  Cal.  421,  the  court, 
speaking  through  Mr.  Justice  Field,  says:  ''The  liability  of 
the  sureties  is  conditional  to  that  of  the  principaL  They  are 
bound  if  be  is  bound,  and  not  otherwise.  The  yery  nature  of 
the  contract  implies  this. 

'^The  fact  that  their  signatures  were  placed  to  the  instm* 
ment  can  make  no  difference  in  its  effect.  It  purports  on  its 
face  to  be  the  bond  of  the  three.  Some  one  must  haye  written 
his  signature  first,  but  it  is  to  be  presumed  upon  the  under* 
standing  that  the  others  named  as  obligors  would  add  theirs. 
Not  haying  done  so,  it  was  incomplete,  and  without  binding 
obligation  upon  either.''  It  is  true  the  bond  in  that  case  was 
a  joint  bond.  Judge  Field,  in  referring  to  the  case  of  State  y. 
Bowman^  10  Ohio,  445,  and  some  other  cases  holding  a  con* 
trary  doctrine,  intimates  that,  as  the  bonds  in  those  cases  were 
joint  and  several,  a  distinction  might  be  drawn  between  a 
joint  and  a  joint  and  several  bond;  but  in  People  y.  Hartley^ 
21  Cal.  685;  82  Am.  Dec.  768,  Mr.  Justice  Field,  while  hold- 
ing that  the  bond  in  that  case  was  joint,  and  quoting  from 
his  former  opinion,  cites  Bean  y.  Parkerj  17  Mass.  691,  and 
Wood  y.  Washburn,  2  Pick.  24,  with  other  cases  as  authority. 
The  bonds,  however,  in  Bunn  y.  Jetmore,  70  Mo.,  228;  35  Am. 
Rep.  425,  and  RuaeeU  y.  Anhahle,  109  Mass.  72;  12  Ajn.  Sep. 
665,  were  joint  and  several;  and  in  the  Michigan  and  several 
other  cases  cited  this  distinction  is  not  referred  to,  but  the 
decisions  are  placed  upon  the  broad  doctrine  that  the  instru* 
ment,  as  delivered,  is  an  incomplete  and  imperfect  instrument, 
and  is  not  the  contract  contemplated  by  the  parties,  or  that 
the  sureties  understood  they  were  making  when  they  affixed 
their  signatures  to  the  instrument.  To  hold  that  a  surety 
who  signs  an  official  bond  with  the  name  of  the  officer  named 
therein  as  principal  intends  to  be  bound,  though  such  named 
principal  may  not  sign  it,  is  to  hold  directly  in  opposition  to 
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the  probable  actual  intention  of  such  enrety;  and  to  farther 
hold  that  he  must  be  bound  by  this  incomplete  and  imperfect 
instrument,  on  the  presumption  that  because  he  did  not  plaoe 
it  in  jBScrow  until  executed  by  the  principal,  as  is  held  in  some 
of  the  cases,  is  to  do  violence  to  all  reasonable  presumptions 
as  to  the  actual  intention  of  the  sureties  in  such  cases.  No 
necessity  exists  for  such  *^  a  rule.  The  obligee  always  has 
it  in  his  power  to  protect  himself  by  requiring  the  principal 
to  complete  and  perfect  the  bond  before  he  accepts  it,  and 
thereby  protect  the  sureties  as  well  as  himself.  If  the  obli- 
gee does  not  do  this,  he  has  no  right  to  complain  if  his  in* 
complete  instrument  is  not  held  good.  The  leading  cases 
opposed  to  this  doctrine  are  State  v.  Peck^  53  Me.  284;  StaU 
v.  Bowman^  10  Ohio,  445;  Loew  v.  Stacker^  68  Pa.  St.  226; 
Trusteei  etc.  v.  Sheik,  119  Til.  579;  69  Am.  Rep.  830.  The 
last  case  cited  was  decided  in  1888,  and  while  the  court  very 
fairly  reviews  the  decisions  in  support  of  the  doctrine  laid 
down  in  the  Michigan,  Massachusetts  and  Missouri  cases,  it 
finally  concludes  that  the  doctrine  as  laid  down  in  the  Ohio 
and  Peimsylviania  cases  enunciates  the  correct  rule.  The 
reasoning  of  the  court  in  coming  to  such  a  conclusion  is  not 
satisfactory  to  us,  and  as  the  doctrine  relied  on  is  well  stated 
in  that  case,  we  will  examine  it  at  some  length. 

The  court  says:  *^If  the  sureties  saw  proper  to  bind  them- 
selves without  the  principal  executing  the  bond  and  becoming 
bound,  we  think  they  may  do  so,  and  their  undertaking  is 
one  that  may  be  enforced  in  the  court  by  an  appropriate 
remedy.  It  may  be  true  that  if  sureties  see  proper  to  bind 
themselves  absolutely  without  the  signature  of  the  principal, 
though  named  as  such  in  the  instrument,  they  may  do  so; 
but  when  signing  an  official  bond,  with  the  name  of  the 
officer  inserted  as  principal,  have  the  sureties  not  the  right 
to  presume  that  before  the  bond  is  delivered  it  will  be  signed 
by  the  principal?  For  what  purpose  is  the  name  of  the  officer 
inserted  as  a  principal  in  the  bond,  if  he  is  not  expected  to 
sign  it?  Is  there  not  an  implied  understanding  in  such  a 
case  that  the  principal  shall  execute  the  bond  before  its  de- 
livery? We  think  there  is,  and  that  the  failure  to  sign  the 
bond  on  the  part  of  the  principal  is  a  fraud  upon  the  sureties. 
If  the  obligee  seeks  to  enforce  a  bond  against  the  sureties 
which  appears  upon  its  face  should  have  been  signed  by  the 
principal  to  make  it  a  complete  instrument  according  to  its 
purport,  it  devolves  upon  the  obligee  to  show  by  evidence  that 
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the  sureties  intended  to  be  bound  by  this  Incomplete  and  Im- 
perfect instrument,  without  *^*  the  signature  of  the  prln* 
cipal,  and  that  until  such  proof  is  made  the  sureties  may 
stand  upon  their  contract  as  it  is  made,  and  the  Implied 
agreement  of  the  principal  to  complete  the  instrument  by  his 
signature. 

The  insertion  of  the  name  of  the  principal  In  the  bond, 
and  his  failure  or  neglect  to  sign  it  is  notice  that  the  bond  is 
incomplete  and  imperfect,  and  puts  the  obligees  upon  inquiry 
as  to  the  cause  of  this  omission  of  the  principal's  signature, 
and  if  the  obligee  accepts  it  in  this  condition  he. does  so  with 
full  knowledge  that  he  is  accepting  an  incomplete  and  inper- 
fect  instrument  No  doubt  the  rule  is  that  if  the  bond  is 
perfect  on  its  face  when  delivered,  no  secret  understanding 
between  the  sureties  and  the  principal  that  other  persons 
should  sign  will  avail  as  a  defense,  unless  actual  notice  of 
such  an  agreement  is  brought  home  to  the  obligee;  but  when 
the  instrument  itself  shows  that  to  be  completed  and  per- 
fected other  parties  must  sign  it,  this  is  notice  to  the  obligee 
that  puts  him  upon  inquiry:  Wild  Cat  Branch  t.  Ball,  45  Ind. 
213;  Dair  t.  United  States,  16  Wall.  1.  Again,  the  court  in 
that  case  says:  "The  fact  that  the  principal  obligor  in  the 
case  failed  to  sign  the  bond  was  a  mere  technicality,  which 
ought  not  to  affect  the  rights  of  any  of  the  parties  concerned/' 
We  cannot  assent  to  this  proposition,  as  we  think  the  failure 
of  a  principal  to  sign  an  official  bond  and  become  bound  in 
the  instrument  is  a  matter  that  does  affect  the  rights  of  the 
sureties  in  many  important  respects.  The  sureties  may  have 
a  right  against  the  officer  to  be  reimbursed  the  amount  they 
are  compelled  to  pay,  whether  he  signs  the  bond  or  not,  but, 
as  said  by  the  court  in  Johnston  v*  Kirnball  Tp,y  89  Mich.  187, 
83  Am.  Rep.  872:  "  This  may  be  true,  but,  if  he  had  signed 
the  bond,  he  would  not  only  have  been  estopped  by  the  judg* 
ment  from  contesting  his  liability,  but  the  sureties  could  re« 
quire  recourse  to  his  property  to  satisfy  the  execution  before 
seizure  of  theirs.  These  are  not  barren  advantages."  They 
are  not  only  not  barren  advantages,  but  oftentimes  of  the 
very  greatest  importance  to  sureties.  It  affords  a  surety  but 
little  comfort  to  assure  him  that  he  can  collect  money  he  has 
been  compelled  to  pay  for  a  principal  by  the  process  of  long 
and  expensive  litigation,  when  this  ^^  could  have  been 
avoided  by  requiring  the  principal  to  do  what  he  virtually 
contracted  to  do  by  inserting  his  name  as  principal  in  the  in- 


774  Board  of  Bduoasiov  v.  Swuvkt.    [8.  Dakote. 

itrument,  and  by  requiring  the  obligee  to  see  that  it  ia  done— 
aee  that  the  instrument  he  accepts  is  complete  by  being  exe- 
cuted by  all  the  parties  named  as  such  therein.  The  case  of 
BoUman  v.  Pasewalkf  22  Neb.  761,  cited  by  counsel  for  respond- 
ent|  seems  to  have  been  decided  upon  the  facts  peculiar  to 
that  case,  as  the  court  in  its  opinion  says:  ^  Where  the  stat- 
ute requires  a  bond  to  be  signed  by  the  principal,  or  a  bond 
is  incomplete  on  its  face  when  deliveredi  it  is  probable  that 
the  sureties  might  insist  on  a  failure  to  perfect  the  instru* 
ment  before  delivering  it  to  the  obligee;  but  that  question 
is  not  before  the  court,  and  will  not  be  decided.'*  After  a 
careful  review  of  the  authorities,  and  the  reasoning  upon 
which  they  are  based,  we  think  the  better  rule  is  that  an  offi- 
cial  bond  in  which  the  officer  is  named  as  principal,  but 
which  is  not  executed  by  him,  is  prima /a^  invalid,  and  not 
binding  upon  the  sureties.  As  this  view  necessitates  a  re- 
versal of  the  judgment,  we  do  not  deem  it  necessary  to  con* 
sider  the  other  questions  presented.  Judgment  reversed, 
and  the  cause  remanded  to  the  court  below  for  such  further 
proceedings  as'  counsel  may  be  advised,  consistent  with  this 
opinion.    All  the  judges  concurring. 

OvnozAL  Bonds — LiAviLTrT  of  Surxtt.— The  ■ignatare  of  the  prineipal  !• 
MMntial  to  the  validity  of  a  bond  whieh  ia  tha  Joints  and  not  tha  Joint  and 
aaveral  bond  of  him  and  hit  suretiea,  and  without  hta  aignatora  it  haa  aa 
binding  foroa  upon  hia  nirotieas  PtopU  v.  ffarilejf^  81  Oal.  686;  SS  Am.  Daa. 
768,  and  aztanded  nota.  A  tnrety  ia  not  bound  by  an  offioial  band  not  aignad 
by  tha  prinoipal  named  therein,  bnt  delivered  without  the  surety *b  oonaant 
or  knowledge:  Johnton  v.  Kimball  Tp„  89  Mich.  187;  SS  Am.  Rep.  S7S;  and 
note;  Bwm  v.  Jtlmortt  70  Mo.  228|  86  Anv  Bap.  4S5|  AmmII  ▼•  iiiuMaii^ 
lOe  Maai.  7S|  12  Am.  Rep.  668^ 
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Btidbvob  Showxho  a  Monri  ov  a  Witubss  to  Tianrr  Faxaklt  Shovlb 
Not  Bb  Exolvdbb. — Hence  in  » trial  for  larceny,  it  ii  error  to  refoM 
to  permit  the  defendant  to  prove  that  an  important  witnees  for  tha 
prosecution  has  himself  been  arrested  on  a  charge  of  stealing  the  prop* 
orty  named  in  the  indictment. 

WmiBssxB^VBUOiTT— BviDKNOB  Is  ApmsMBUi  TO  Show  th#  repntatioa 
of  a  witnew  for  truth  and  veracity. 

AfpbaIt— A  JuDOifKNT  WiLL  NoT  Bs  Reyxbssd  beoaooe  an  improper  qnet* 
tion  is  asked,  if  the  witness  refuses  to  answer  the  question^  and  il  It 
not  insisted  npon. 

TBiAL^FoNonoNs  Of  CouBT  AHD  JuRT.— In  orimloal  oases  the  Jury  ■!• 
not  judges  of  the  law  as  well  as  of  the  facts. 

Indictment  for  larceny. 

Oibert  A.  Davis  and  Frank  H.  Clark^  for  the  respondent. 
W.  W.  Stiehney^  state's  attorney,  for  the  state. 

^  Thompson,  J.  The  witness  Potter  was  an  Important 
witness  for  the  prosecution.  He  had  slaughtered  the  cattle 
named  in  the  indictment.  He  testified  that  he  bought  them 
of  respondent  The  respondent  claimed  this  testimony  to  be 
untrue,  and  as  showing  a  motive  on  the  part  of  Potter  to 
falsify  in  this  respect,  ofiered  to  prove  that  Potter  had  been 
arrested  on  the  charge  of  stealing  the  cattle  in  question* 
The  evidence  offered  was  excluded.  In  this  there  was  error. 
If  Potter  had  a  motive  to  testify  falsely,  it  rendered  the  proof 
of  the  claim  that  he  had  done  so  more  probable.  If  he  was 
under  suspicion  of  having  committed  the  identical  crime  la 
question,  and  had  been  arrested  for  it,  he  was  testifying  as  it 
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were  with  a  rope  about  his  neck,  and  might  naturally  deain 
and  seek  to  screen  himself  in  the  account  he  gave  as  to  how 
the  cattle  came  into  his  possession.  It  has  been  repeatedly 
held  by  this  court,  that  '^  All  facts  and  circumstances  upon 
which  any  reasonable  inference  or  presumption  can  be 
founded  as  to  the  truth  or  falsity  of  the  issue  or  of  a  disputed 
fact  are  admissible  in  evidence":  Richardson  y.  Royalian  etc 
Turnpike  Co.,  6  Vt.  496;  Randall  v-  Preston,  62  Vt.  198; 
BeckUy  v.  Jarvis,  55  Vt  848;  Aiken  v.  *  Kenniaon,  58  Vt.  665; 
TaJU  V.  Toton  of  Chester,  62  Vt  856;  Armttrong  v.  Noble,  55 
Vt  428;  Tenney  v.  Harvey,  68  Vt  520. 

2.  The  evidence  of  Warren  Bailey  tended  to  prove  that  his 
general  knowledge  of  respondent's  witnesSi  Clark  Spaulding, 
was  such  as  to  include  a  knowledge  of  his  reputation  for  truth 
and  veracity,  and  it  was  not  error  to  allow  Bailey  to  state  what 
Spaulding's  reputation  was  in  that  respect 

8.  The  state's  attorney  put  aquestion  to  respondent's  witness, 
Mary  Poor,  which  the  court  ruled  she  might  answer,  to  which 
ruling  the  respondent  excepted.  Upon  the  refusal  of  the  wit- 
ness to  answer  the  question,  it  was  not  insisted  upon,  and  was 
not  answered.  It  is  not  necessary  to  decide  whether  the  ques- 
tion was  proper  or  not  Were  it  assumed  to  be  improper,  the 
defendant's  exception  cannot  avail  him.  A  judgment  will 
not  be  reversed  because  an  improper  question  is  asked,  if  no 
inadmissible  evidence  is  obtained  in  answer  to  it:  Randolph 
V.  Woodstock,  35  Vt  291;  Carpenter  v.  Corinth,  58  Vt  214; 
Smith  V.  Niagara  F.  Ins.  Co.,  60  Vt  682;  6  Am.  St  Rep.  144. 

4.  The  respondent  requested  the  court  below  to  charge  the 
jury  that  'Mn  a  criminal  case  the  jury  are  judges  of  the  law 
applicable  to  the  case  upon  the  testimony  given  in  court,  and 
that  the  jury  have  a  right  to  adopt  their  own  theory  of  the 
law,  instead  of  the  law  as  laid  down  by  the  court"  The  re- 
fusal of  the  court  to  charge  as  requested  raises  the  question 
whether,  in  criminal  cases,  the  jurors  are  paramount  judges 
of  the  law  as  well  as  of  the  fact. 

In  1829  this  question  was  incldently  before  this  court  in 
State  V.  Wilkinson,  2  Vt  480,  21  Am.  Dec.  560,  but  no  authori- 
ties were  cited  in  the  opinion  of  the  court  on  this  question, 
and  the  charge  of  the  court  below  was  so  construed  as  not  to 
raise  it  for  decision. 

In  1849  in  the  case  of  State  v.  Croteau,  23  Vt  14,  64  Adl 
Dec.  90,  the  *  question  was  raised  for  decision,  and  a  majority 
of  the  court  held  that  in  all  criminal  cases  the  jury  are,  by 
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the  oommon  law,  the  paramount  judges  both  of  the  law  and 
the  facts.  The  court  consisted  of  Royce,  C.  J.,  and  Bennett, 
Kellogg,  and  Hall,  J  J.  Bennett,  J.,  dissented  from  the  hold* 
ing  of  the  majority,  in  an  opinion  both  able  and  vigorous. 

In  1850  the  case  of  State  t.  Woodward,  23  Vt.  97,  was  de- 
cided. Royce,  C.  J.,  and  Redfield  and  Kellogg,  JJ.,  consti- 
tuted the  court.  In  this  case,  the  respondent  was  indicted 
for  a  nuisance  by  inclosing  a  portion  of  a  public  common  in 
the  town  of  Westford.  The  respondent  contended  that  it  was 
for  the  jury  to  say  whether  the  act  complained  of  constituted 
a  nuisance.  On  this  point  the  court  said:  **It  is  argued  that 
the  question,  whether  the  act  charged  upon  the  respondent 
was  a  nuisance,  should  have  been  submitted  to  the  jury,  and 
in  support  of  it  several  cases  are  cited,  which  are  claimed  as 
sustaining  the  proposition.  Whether,  in  cases  of  this  kind, 
the  question  should  be  put  to  the  jury  must  depend  upon  the 
character  of  the  nuisance  charged  in  the  indictment.  If  the 
act  complained  of  does  not  divest  the  property,  or  any  part  of 
It,  from  the  use  of  the  public,  or  in  any  manner  impair  the 
public  use  and  enjoyment  of  it,  but  the  act  was  done  for  the 
purpose  of  making  the  use  more  beneficial  to  the  public,  there 
would  seem  to  be  a  manifest  propriety  in  submitting  the  same 
to  the  jury.  And  the  cases  which  we  have  examined,  where 
the  question  has  been  submitted  to  the  jury,  seem  to  have 
been  of  this  character.  But  where  the  act  complained  of  is 
the  taking  of  property  dedicated  to  the  use  of  the  public,  and 
appropriating  it  to  private  use,  thereby  wholly  excluding  the 
public  from  the  enjoyment  of  it,  we  are  not  aware  of  any  rule 
of  law,  that  requires  such  an  act  to  be  submitted  to  the  jury, 
to  say  whether  it  is  a  nuisance.  Such  is  the  character  of  the 
act  with  which  the  respondent  is  charged;  and  in  the  judg- 
ment of  the  court,  it  is  ipso  facto^  in  law,  a  nuisance,  *  for  the 
commission  of  which  there  can  be  no  justification.  It  is  diffi- 
cult to  see  how  this  holding  can  be  reconciled  with  the  doc- 
trine adopted  without  reservation  or  exception  in  State  v. 
CroUau,  23  Vt  14,  54  Am.  Dec.  90. 

In  StaU  V.  Paddock^  24  Vt  812,  heard  in  1852,  and  which 
was  a  prosecution  for  selling  spirituous  liquors,  the  court  be- 
low "directed  the  jury  to  return  a  verdict  of  guilty,  for  each 
act  of  selling,"  to  which  the  respondent  excepted.  In  pass- 
ing upon  this  exception  this  court  say:  ^'  It  is  argued  that 
the  jury,  in  cases  of  this  character,  are  judges  of  the  law  and 
fact,  and  that  under  this  charge  that  right  was  taken  from 
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titb  jury.  Id  eriminal  caseB  it  is  the  doty  of  the  court  to  aid 
and  iDBtruot  the  jury,  and  decide  apon  the  law  arising  in  the 
case.  But  the  jury  are  the  ultimate  judges  of  both  the  law 
and  the  fact,  and  this  right  cannot  be  taken  from  them*  •  •  •  • 
If  it  appeared  that  the  court  were  requested  to  charge  or  in- 
form the  jury  that  they  were  the  judges  of  the  law  and  the 
fact,  and  the  court  neglected  or  refused  so  to  do,  and  directed 
them  as  to  the  verdict  they  were  to  bring  in,  the  exceptions 
would  have  been  well  taken.  But  as  the  matter  now  rests, 
that  direction  in  the  choice  of  the  court  must  be  considered 
as  an  expression  simply  of  his  opinion  of  the  law  in  the  case, 
and  which  it  was  his  duty  to  give,  and  as  informing  the  jury 
that  it  was  their  duty  to  return  such  a  verdict,  without  in 
any  way  controverting  their  ultimate  right  of  exercising  their 
own  judgment  in  the  case.  For  the  want  of  positive  error, 
affirmatively  appearing  in  the  exceptions,  this  objection  is 
overruled/'  If  the  jury  had  the  legal  right  to  ignore  the 
instructions  of  the  court,  and  substitute  their  own  judgment 
as  to  the  law  for  that  of  the  court,  it  could  not  have  been 
their  legal  duty  to  return  such  a  verdict  as  the  court  directed. 
Hence,  the  court  in  this  case  is  left  in  the  position  of  holding 
that  it  is  not  error  for  the  court  below  to  charge  the  jury  that 
it  is  their  duty  to  do  a  thing,  although  it  is  not  their  legal 
duty  to  ^  do  it.  Again,  it  is  not  easy  to  reconcile  the  rea- 
soning in  this  case  with  the  well-settled  rule  in  this  state, 
that  'Mt  is  the  duty  of  the  court  to  charge  fully  upon  all  the 
points  of  law  in  the  case/'  without  being  requested  to  do  so: 
State  V.  Hopkins,  56  Vt.  250, 

In  State  v.  McDonneliy  82  Vt.  491,  decided  in  January,  ▲«  d. 
1860,  and  which  was  an  indictment  for  murder,  the  court 
below  instructed  the  jury  that  they  were  the  judges  of  the  law 
and  the  facts  under  the  law  of  this  state,  but  that  it  was  ''  a 
moat  nonsensical  and  absurd  theory," and  that  the  jury '*  would 
be  amply  and  fully  justified  in  relying  upon  the  court  for  the 
law  that  should  govern  the  case,  and  holding  them  account* 
able  for  that."  This  was  urged  as  error,  in  this  court,  but 
the  objection  was  not  sustained.  In  passing  upon  this  ex- 
ception the  court  said:  ''  We  see  no  objection,  where  the  inter- 
ference of  a  jury  is  directly  invoked  in  a  criminal  case,  to  the 
judge  stating  to  the  jury,  in  his  own  way,  that  this  rule  is  not 
intended  for  ordinary  criminal  cases;  that  it  is  a  matter  of 
favor  to  the  defendant,  and  should  not  be  acted  upon  by  the 
jury,  except  after  the  most  thorough  conviction  of  its 
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•ity  and  propriety;  that  any  departure  by  the  jury  from  the 
law  laid  down  by  the  court  must  be  taken  solely  upon  their 
own  responsibility;  and  that  the  safer,  and  better,  and  fairer 
way,  in  ordinary  criminal  cases,  is  to  take  the  law  from  the 
court,  and  they  are  always  justified  in  doing  so.  This  is  sub- 
etantiaUy  what  was  done  by  the  court  below,  and  we  see  no  just 
ground  of  exception  to  the  mode  in  which  it  was  done.'' 

In  State  v.  Haynes,  86  Vt  667,  while  the  rule  laid  down  in 
State  Y.  Croteau^  23  Vt.  14,  54  Am.  Dec.  90,  was  recognised, 
it  was  held  that  records  of  former  convictions,  to  enhance  the 
penalty,  need  not  be  offered  to  the  jury,  as  the  law  then  stood, 
but  might  be  introduced  after  verdict  to  aflfect  the  sentence 
only.  Poland,  C.  J.,  in  delivering  the  opinion  of  the  court 
Baid:  '*  To  say  that  the  defendants  must  have  an  opportunity 
to  *  have  this  question  of  law  submitted  to  the  jury,  so  as  to 
have  the  benefit  of  the  chance  of  their  deciding  it  contrary  to 
law,  seems  to  us  a  very  great  absurdity." 

In  State  v.  Barron,  37  Vt.  57,  decided  in  1864,  the  court 
said:  '^  We  think  the  rule  is  now  settled  in  this  state  that  in 
<;riminal  cases  the  jury  are  judges  of  the  law.  It  is  the  duty 
of  the  court,  however,  to  instruct  the  jury  as  to  the  law  ap- 
plicable to  the  case  on  trial,  and  if  the  jury  disregard  the 
instructions  or  mistake  the  law,  and  render  a  verdict  that  is 
olearly  in  violation  of  law,  the  court  may  for  that  reason  set 
aside  the  verdict,  if  the  respondent  is  convicted."  The  court 
thus  in  effect  held  that  jurors  are  judges  of  the  law  to  acquiti 
but  not,  in  the  discretion  of  the  trial  court,  to  convict. 

In  StaU  V.  Hopkins,  56  Vt.  263,  decided  in  1883,  this  court 
affirmed  the  ruling  of  the  court  below,  denying  to  respond, 
ont's  counsel  the  right  and  privilege  of  reading  to  the  jury 
authorities  in  support  of  the  rule  of  law  for  which  he  con- 
tended. In  passing  upon  this  question  the  court  say:  ''It 
does  not  follow  that  because  the  jury  are  judges  of  the  law, 
that  counsel  can  read  what  they  please  to  them.  This  rule, 
that  the  jury  are  judges  of  the  law,  does  not  affect  the  course 
or  order  of  procedure  of  the  trial  in  the  least;  it  is  the  result 
of  the  power  of  the  jury  rather  than  of  any  abstract  inherent 
right,  and  the  trial  should  be  conducted  in  the  usual  course 
of  proceedings." 

In  Stcte  V.  Meyerj  58  Vt.  457,  heard  in  January,  1886,  and 
which  was  an  indictment  for  murder,  the  court  below  in- 
fltructed  the  jury  that  they  had  the  right  to  adopt  their  theory 
of  the  law  instead  of  that  of  the  court,  with  the  qualification 
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that  they  must  not  adopt  a  rale  of  law  more  prejudicial  to 
the  respondent  than  the  law  laid  down  bj  the  coart  In  paao- 
ing  upon  this  point  this  court  say:  '*  The  charge  was  clearly 
more  favorable  to  the  respondent  than  the  request  or  the  law, 
and  he  cannot  complain. 

<*  There  is  no  qualification  of  the  right  of  the  jury,  in  a  ^* 
criminal  cause,  to  disregard  the  law,  as  given  them  by  the 
court,  and  adopt  their  own  theory;  and  they  may,  in  the 
exercise  of  this  power,  with  the  same  propriety,  adopt  a  rule 
of  law  more  prejudicial  to  the  respondent  as  well  as  one  lees 
prejudicial." 

In  State  v.  Freeman^  63  Vt  496,  heard  in  May,  1891,  which 
was  a  complaint  for  profane  swearing,  based  upon  the  Revised 
Laws,  section  4254,  the  respondent  claimed  in  the  trial  below, 
that  it  should  be  submitted  to  the  jury  to  say,  as  a  matter  of 
law,  whether  the  words  used  by  him  were  profane  curses  or 
not,  and  it  was  so  submitted  to  the  jury,  and  they  found  the 
respondent  guilty.  In  this  court  he  contended  that  the  jury 
made  a  mistake  as  to  the  law.  Upon  this  contention  the 
court  say:  *'The  respondent  evidently  was  not  satisfied  with 
the  judgment  of  the  court  in  respeot  to  the  law,  but  insisted 
that  the  jury  should  pass  upon  both  law  and  fact,  and  they 
were  permitted  to  do  so;  if  they  judged  correctly,  he  is  not 
harmed,  if  erroneously,  as  it  was  a  matter  of  his  own  seeking, 
he  should  not  now  be  permitted  *  to  unravel  the  whole  pro- 
ceedings,' to  be  relieved  from  a  misfortune  which  he  has 
brought  upon  himself.  If  he  was  erroneously  convicted  it  is 
only  another  instance  of  *  the  engineer  hoist  with  his  own 
petard.'" 

The  views  expressed  in  State  v.  Meyer^  68  Vt.  457,  and 
State  Y.  Freeman^  68  Vt.  496,  are  in  accord  with  the  opinion 
of  the  court  delivered  by  Barrett,  J.,  in  State  v.  Clari,  87  Vt. 
471,  although  that  case  cannot  be  considered  an  authorityi  as 
it  was  held  that  it  was  not  properly  before  the  court 

These  are  all  the  cases  in  this  state  in  which  the  question 
whether  jurors,  in  criminal  cases,  are  judges  of  the  law  and 
the  fact,  has  been  passed  upon,  and  they  all  substantially 
follow  the  doctrine  laid  down  in  State  v.  CroteaUy  23  Vt.  14, 
54  Am.  Deo.  90,  and  are  based  upon  it,  with  the  exception  of 
State  Y.  Woodward^  28  Vt  97.  It  will  be  observed,  however, 
that  in  the  later  oases  there  has  been  a  tendency  to  give  this 
rule  such  ^^  effecti  even  to  its  extreme,  logical  results  as  to 
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discourage  and  perhaps  deter  respondents  from  Invoking  it 
In  their  behalf. 

Neither  the  constitution  of  this  state  nor  its  statutes  con- 
fer, in  express  terms,  this  power  upon  jurors,  if  they  possess  it. 

Revised  Laws,  section  689,  provides  that  ''so  much  of  the 
common  law  of  England  as  is  applicable  to  the  local  situation 
and  circumstances,  and  is  not  repugnant  to  the  constitution 
or  laws,  shall  be  law  in  this  state." 

Therefore,  in  this  state,  jurors  do  not  possess  the  legal  right  to 
judge  of  the  law  as  well  as  of  fact,  unless  jurors  had  such  right 
at  common  law.  If  such  right  existed  at  common  law,  but  is 
repugnant  to  the  constitution  and  laws  of  this  state,  then  the 
common  law  does  not  confer  such  right.  In  other  words,  to 
establish  that  jurors  have  such  right,  it  must  appear  that  it 
existed  at  common  law,  and  that  it  is  not  repugnant  to  our 
constitution  and  laws. 

The  decisions  of  the  courts  of  justice  contain  the  most  cer- 
tain and  authoritative  evidence  of  what  the  rules  of  the  com- 
mon law  are:  1  Blackstone's  Commentaries,  69-78;  1  Kent's 
Commentaries,  478.  TJiat  respondents  on  trial  have  claimed 
jurors  to  be  judges  of  the  law,  or  that  jurors  in  some  instances 
have  returned  verdicts  apparently  contrary  to  the  law  as  laid 
down  by  the  court,  affords  no  evidence  of  what  the  common 
law  is  on  this  subject 

In  State  v.  Croteau^  23  Vt.  14,  64  Am.  Dec.  90,  the^  major- 
ity opinion  does  not  cite  a  single  English  decision  which  sup- 
ports the  rule  laid  down.  De  Lolme  on  the  English  constitu* 
tion  is  there  cited  in  support  of  the  doctrine.  This  work» 
strictly  speaking,  was  only  an  essay.  It  has  been  well  said 
that  itp  author  "  must  be  regarded  simply  as  a  learned  for- 
eigner, and  sometimes  showing  that  want  of  thoroughness  and 
precision  which  even  a  learned  man  may  display  when  writ- 
ing ^'  on  subjects  which  his  previous  education  had  not  fitted 
him  to  appreciate,  and  especially  when  discussing  such  a  sub- 
ject as  the  common  law  of  England."  He  cites  no  authority 
in  support  of  what  he  says  in  regard  to  jury  trials  in  criminal 
cases. 

The  court,  in  State  v.  Croteauj  also  rely  upon  the  Statutes 
of  Westminster,  2,  chapter  80,  18  Edward  I.  (a.  d.  1285)  as 
showing  that  the  common  law  is  as  stated  in  the  majority 
opinion.  It  is  difiicult  to  see  how  it  can  be  said  to  be  an  au« 
thority  for  the  doctrine  there  declared  to  be  the  common  law* 
This  statute,  so  far  as  it  relates  to  this  subjecti  is  as  follows: 
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''The  Justices  assigned  to  take  assiiea  aball  not  compel  Urn 
jurors  to  say  precisely  whether  it  be  disseisin  or  not,  so  thai 
they  do  show  the  truth  of  the  fact,  and  require  aid  of  the  jus- 
tices; but  if  they,  of  their  own  accord,  are  willing  to  say  that  it 
is  disseisin  or  not,  their  verdict  shall  be  admitted  at  their 
own  peril";  2  Coke's  InetituteSi  421,  422. 

In  commenting  upon  this  statute,  the  court  in  Pierce  t. 
State^  13  N.  H.  536,  well  say:  ''Now  in  giving  construction  to 
this  act,  Lord  Coke  says  that  the  first  question  was,  whether 
in  case  of  assize,  if  the  issue  were  joined  upon  a  collateral 
matter  out  of  the  point  of  the  assize,  upon  this  special  issue, 
the  jury  might  give  a  special  verdict.  And  it  was  resolved 
that  in  all  actions  the  jury  might  find  the  special  matter  of 
fact  pertinent,  and  pray  the  direction  of  the  court  for  the  law: 
2  Inst  425.  If  any  collateral  matter,  distinct  from  the  gen- 
eral issue  of  nul  dtsmnn,  etc.«  were  pleaded,  then  the  assize 
was  turned  into  a  jury,  instead  of  a  separate  recognition  to 
try  the  fact:  Olanville,  lib.  18,  o.  20,  21.  The  collateral  mat- 
ter was  determined  by  the  same  recognition  in  modum  jura* 
tor.  The  jury  were  therefore  limited  to  the  collateral  matter 
of  fact  out  of  the  point  of  assize.  But  Glanville  says  that  the 
assize  could  not  decide  upon  the  law  connected  with  disseisin. 
He  states  that  if  the  demandant  object  to  pot  himself  upon 
the  grand  assize,  he  ^'  must  show  some  cause  why  the  assize 
should  not  proceed.  If  the  objection  be  admitted,  the  assize 
itself  shall  thereby  cease,  so  that  the  matter  shall  be  verbally 
pleaded  and  determined  in  court,  because  it  is  then  a  ques- 
tion of  law,  etc.  If  the  assize  could  not  determine  questions 
of  law  it  would  be  most  groundless  assumption  to  say  that 
they  could  be  determined  by  the  jury,  who  were  to  find  only 
collateral  facts  out  of  the  points  of  assize. 

"The  citation  from  Glanville  is  a  strong  authority  against 
the  right  of  the  jury  to  decide  the  law  upon  the  general  issue 
involving  law  and  fact.  The  implication  from  the  latter 
part  of  the  clause  cited  from  Statutes  of  Westminster,  2,  is 
a  strong  argument  against  it.  If  the  jury  'of  their  accord, 
are  willing  to  say  that  it  is  disseisin  or  not,  their  verdict 
shall  be  admitted  at  their  own  peril.'  But  what  peril  could 
they  incur  if,  by  deciding  the  law,  they  simply  exercised  a 
right  given  to  them  by  the  statute?  This  phraseology  is  most 
singular,  if  the  statute  was  intended  to  submit  the  law  to 
them.  The  reasonable  construction  of  it  is,  that  if  the  jury 
will  undertake  to  decide  the  law,  they  shall  be  subject  to 
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•neb  penaltj  as  may  be  imposed  upon  tbem  for  exceeding 
their  juriBdiction.  If  tbej  should  incur  a  penaltj,  the  act 
for  doing  which  the  penalty  is  imposed  must  be  illegal,  for 
nothing  is  better  settled  than  that  a  penalty  attached  to  the 
performance  of  an  act  makes  the  act  itself  unlawful/' 

In  his  great  argument  in  support  of  a  motion  for  a  new 
trial  in  the  case  of  King  t.  Dean  of  St.  Asaph^  3  Term  Rep. 
428,  note  a;  1  Erskine's  Speeches  (ed.  1870)  170,  Lord  Ersk- 
ine  contended  that,  from  the  words  of  this  statute,  the  right  of 
the  jury  to  decide  the  law  upon  the  general  issue  was  vested 
in  them  by  the  English  constitution.  But  notwithstanding 
all  the  learning  and  genius  with  which  he  sought  to  maintain 
this  proposition,  he  does  not  cite  a  single  adjudged  case  in 
support  of  it 

The  court,  in  State  v.  Croteau,  23  Vt  14;  54  Am.  Dec.  90, 
also  cite  Littleton's  Tenures,  sec.  368,  ^^  and  Coke  on  Little- 
ton, 228  b,  as  supporting  their  holding.  After  speaking  of 
giving  a  general  verdict  in  an  assize,  Littleton,  in  section  868, 
says:  ^'In  such  case,  where  the  inquest  may  give  their  ver- 
dict at  large,  if  they  will  take  upon  themselves  the  knowledge 
of  the  law,  they  may  give  their  verdict  generally,  as  is  put  in 
their  charge:  as  in  the  case  aforesaid,  they  may  well  say 
the  lessor  did  not  disseise  the  lessee,  if  they  will." 

The  comments  of  the  court  in  Pierce  v.  State^  13  N.  H.  636, 
upon  this  passage  from  Littleton  are  so  sound  that  we  quote 
them.  The  court  say:  '*Now  it  is  to  be  remembered  that 
Littleton,  in  the  section  cited,  was  not  examining  the  rights 
or  powers  of  juries.  He  was  discussing  matters  very  differ- 
ent The  passage  was  introduced  in  explaining  the  pleadings 
in  real  actions  relative  to  estates  upon  condition.  His  re- 
marks are,  in  brief,  that  after  an  estate  tail  is  determined  for 
default  of  issue,  the  donor  may  enter  by  force  of  the  condition. 
But  in  the  pleadings  he  must  vouch  a  record,  or  show  a  writ- 
ing under  seal,  proving  the  condition;  but  though  no  writing 
was  ever  made  of  the  condition,  a  man  may  be  aided  upon 
such  condition  by  a  verdict  taken  at  large  upon  an  assize  of 
novel  disseisin,  for  as  well  as  the  jury  may  have  conusance 
of  the  lease,  they  also  as  well  may  have  conusance  of  the 
condition  which  was  declared  and  rehearsed  upon  the  lease. 
And  in  all  actions  where  the  justices  will  take  the  verdict  at 
large,  there  the  manner  of  the  whole  entry  is  put  in  issue. 
He  then  adds:  ^If  they  will  take  upon  them  the  knowledge 
of  the  law  upon  the  matter,  they  may  give  their  verdict 
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generallji  as  put  in  their  charge.'  An  extended  examinai- 
tion  of  the  rights  of  juries  would  have  been  foreign  to  tht 
particular  matter  in  hand,  and  it  was  necessary  for  him 
merely  to  state  the  effect  of  a  general  verdict  relative  to 
estates  upon  condition.  Littleton's  treatise  was  written  in 
the  reign  of  Edward  IV.,  between  the  years  1461  and  1483, 
and  his  remark  is  nothing  more  than  a  cursory  statement  of 
^^  the  provision  of  the  Statutes  of  Westminster,  2.  It  is 
plain  from  Lord  Coke's  Commentaryy  that  he  did  not  under- 
stand Littleton  as  laying  down  the  limits  of  the  duties  of 
jurors,  or  meaning  to  go  any  further  than  to  allude  to  this 
statute.  Coke  says:  ^Although  the  juries,  if  they  will  take 
upon  them  (as  Littleton  here  saith)  the  knowledge  of  the  law, 
may  give  a  general  verdict,  yet  it  is  dangerous  for  them  so  to 
do,  for  if  they  doe  mistake  the  law,  they  runne  into  the 
danger  of  an  attaint':  Co.  Litt.  228  a.  This  by  no  means 
admits,  but  substantially  denies,  the  right  of  juries  to  decide 
the  law.  If  they  may  settle  tlie  law,  their  conclusion  is  the 
law,  and  they  cannot  'runne  into  the  danger  of  attaint."' 

We  do  not  think  the  authorities  support  the  decision  in 
State  V.  Croieau,  23  Vt.  H;  54  Am.  Deo.  90. 

In  State  v.  Croteau^  after  citing  several  early  English  oasAS 
in  which  jurors  had  been  fined  or  imprisoned  for  disregard- 
ing the  instructions  of  the  judges  as  to  the  law,  the  court 
cite  DusheWs  Case,  Vaughn,  185  (6  State  Trials,  999),  as  the 
final  vindication  of  the  claim  that  jurors,  at  common  law, 
are  judges  of  the  law  in  criminal  cases.  This  was  not  the 
ground  of  the  decision  in  that  case.  That  case  arose  in  this 
way:  William  Penn  and  William  Mead  were  tried  together 
at  the  Old  Bailey  before  a  court  of  oyer  and  terminer,  for  a 
breach  of  the  peace  in  being  concerned  in  a  tumultuous  and 
unlawful  assembly.  The  proof  tended  to  show  that  two  or 
three  hundred  persons  had  quietly  and  peaceably  met  in 
Grace  street,  London,  and  listened  to  the  preaching  of  Penn. 
Penn  contended  that  there  had  been  no  breach  of  the  peace. 
The  court  charged  against  the  prisoners,  but  disregarding 
the  charge,  the  jury  returned  a  verdict  of  not  guilty.  The 
court  thereupon  fined  them  forty  marks  each,  and  committed 
them  to  Newgate.  Bushell,  one  of  the  jurors,  brought  his 
writ  of  habeas  corpus  to  the  court  of  common  pleas.  The  re» 
turn  upon  the  writ  was  that  Bushell,  being  one  of  the  jury, 
had  acquitted  Penn  and  ^^  Mead  against  evidence,  and 
"  that  the  jury  did  acquit  against  the  direction  of  the  court 
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in  matter  of  law.**  The  court  pat  its  decision  upon  {he  nar> 
row,  thou^,  for  the  case,  conclusiTS,  ground,  that  the  genenl 
issue,  embracing  fact  as  well  as  law,  it  can  never  be  proved 
that  the  jury  believed  the  testimony  on  which  the  fact  d^ 
pended,  and  in  reference  to  which  the  direction  was  given, 
and  so  they  cannot  be  shown  to  be  guilty  of  any  legal  misde- 
meanor in  returning  a  verdict,  though  apparently  against  the 
direction  of  the  court  in  matter  of  law.  The  relator  was  a<^ 
cordingly  discharged,  and  it  has  been  the  settled  law  from 
that  day  to  this  in  England  and  this  country  that  jurors  can- 
not be  called  to  account  for  their  verdict  This,  however,  is 
far  from  saying  that  it  is  their  legal  province  to  override  the 
law  laid  down  by  the  court,  and  to  declare  it  for  themselves. 

We  think  such  a  rule  contrary  to  the  fundamental  maxims 
of  the  common  law,  and  to  adjudged  cases  in  England  and 
the  uniform  practice  of  its  highest  courts. 

In  his  able  work  on  Trial  by  Jury,  Mr.  Forsyth  says:  ^^It 
was  early  provided  that  the  jury  should  not  entangle  them- 
selves with  questions  of  law,  but  confine  themselves  simply 
and  exclusively  to  facts.  This  rule  was  afterwards  ex- 
pressed by  the  well-known  maxim,  called  *that  deeaniatum 
in  our  books,'  *ad  qumstionem  faeti  nan  refpondent  jvdices^  ad 
gxMsstianem  jurii  non  respondent  juratoree ' — it  is  the  office  of 
the  judge  to  instruct  the  jury  in  points  of  law— of  the  jury  to 
decide  on  matters  of  fact:  Broom's  Legal  Maxims,  6th  Am. 
ed.,  80.  **An  invaluable  principle  of  jurisprudence,  which 
more  than  anything  else  has  upheld  the  character  and  main* 
tained  the  efficiency  of  English  juries  as  tribunals  for  the 
judicial  investigation  of  truth":  Forsyth's  Jury  Trials,  Mor- 
gan's ed.,  216.  In  further  discussing  the  claims  of  some 
writers  that  'Uhe  jury  are  entitled  in  all  cases,  where  no 
special  pleas  have  been  put  on  the  record,  to  give  a  general 
verdict  according  to  their  own  views  of  the  law,  in  ^^  crim- 
inal as  well  as  civil  cases,"  he  says  (pp.  217-219):  **Butit 
is  impossible  to  uphold  the  doctrine.  It  is  founded  on  a  con- 
fusion between  the  ideas  of  power  and  right  ....  Although 
juries  have  undoubtedly  the  power  in  such  cases  to  take  the 
law  into  their  own  hands,  and  so,  it  may  be,  defeat  the  ends 
of  justice,  or  do  what  they  believe  to  be  substantially  justice^ 
they  do  so  at  a  sacrifice  of  conscience  and  duty.  The  law 
cannot  depend  upon  a  verdict  of  a  jury,  whose  office  is  sim- 
ply to  find  the  truth  of  disputed  facts;  and  yet  such  must  be 
the  result  if  they  may  decide  contrary  to  what  the  judge,  the 
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Mitiiorlied  expounder  of  the  lew,  Ujs  down  tor  their  gidd- 
ance.  This  would  inirodooe  the  moet  mieerable  onoertainty 
Ai  to  our  rights  and  liberties,  the  mUera  $emims  of  vaguw^jma^ 
and  be  the  most  fatal  blow  that  coold  be  struck  at  the  exist- 
ence  of  trial  by  jury.  Can  it  fDr  a  moment  be  contended 
that  twelve  men  in  a  jury-box  are  to  determine  that  not  to  be 
an  offense  which  the  law»  under  a  penalty,  forbids?  May 
they  pronounce  that  to  be  manslaughter  or  justifiable  homicide 
which  the  law  declares  to  be  murder?  If  so,  then  they  may 
by  their  Terdict  abrogate,  by  rendering  ineffective  every  en- 
actment of  the  legislature,  and  they  become  a  court  of  appeal 
from  the  solemn  decision  of  parliament  and  the  crown.  That 
they  can  do  so  is  not  disputed,  but  so  can  the  judges  give 
judgments  contrary  to  law,  if  they  choose  to  disregard  their 
oaths  and  yield  to  the  influence  of  corrupt  motives.  In  both 
cases  the  law  presumes  that  men  will  act  according  to  their 
duties. 

^Indeed,  it  is  difficult  to  understand  how  anyone  ac- 
quainted with  the  principles  and  settled  practice  of  the 
English  law,  can  assert  that  it  sanctions  the  doctrine  which 
is  here  combated.'' 

Mr.  Forsyth,  after  showing  that  juries  became  unpopular 
and  fell  into  disuse  in  Scandinavia  and  Germany,  for  the 
reason  that  they  there  were  invested  with  the  whole  judicial 
power,  the  right  to  determine  the  law  as  well  as  the  facti 
says  ^*  (pages  9,  10) :  "  Far  otherwise  has  been  the  case  in 
England.  Here  the  jury  never  usurped  the  functions  of  the 
judge.  They  were  originally  called  to  aid  the  court  with  in* 
formation  upon  questions  of  fact,  in  order  that  the  law  might 
be  properly  applied;  and  this  has  continued  to  be  their  prov- 
ince to  the  present  day.  The  utility  of  such  an  office  is  felt 
in  the  most  refined,  as  well  in  tbe  simplest,  state  of  jurispru- 

denoe Hence  it  is  that  the  English  jury  flourishes  still 

in  all  its  pristine  vigor,  while  what  are  improperiy  called  the 
old  juries  of  tbe  continent  have  either  sunk  into  decay  or 
been  totally  abolished.'' 

In  TotDnBen<P$  Case^  1  Plow.  Ill, decided  about  a.  d.  1554,  the 
jury  undertook  to  decide  a  point  of  law  as  to  a  remitter,  and 
the  finding  was  held  void,  because  it  was  not  the  duty  of  the 
jury  to  judge  what  the  law  is.  The  case  of  WiUion  v.  Berkley^ 
1  Plow.  223,  is  express  upon  the  same  point.  The  court 
there  said:  ''At  the  beginning  of  our  law  it  was  ordained  that 
matters  of  fact  should  be  tried  by  twelve  men  of  the  country 


1892.]  Stats  9.  Burpms.  787 

where  the  matter  arises,  and  matters  of  law  by  twelve  judges 
of  the  law,  for  which  purpose  there  were  six  judges  here 
and  six  in  the  king's  bench,  who,  upon  matters  of  law,  used 
to  assemble,  together  in  a  certain  place,  in  order  to  discuss 
what  the  law  was  therein,  so  that  if  a  traverse  should  be 
here  taken,  it  would  be  to  make  twelve  ignorant  men  of  the 
country  try  that  whereof  they  are  not  judges,  and  which  does 
not  belong  to  them  to  try."  The  case  of  Orendon  v.  Bishop  of 
Lineolfij  2  Plow.  493,  is  also  to  the  same  effect 

In  1649  John  Lilburne  was  tried  for  treason.  At  his  trial 
he  retorted  upon  the  judges  by  saying:  ''  You  that  call  your* 
selves  judges  of  the  law  are  no  more  but  Norman  intruders; 
and  in  deed  and  in  truth,  if  the  jury  piease,  are  no  more  but 
cyphers  to  pronounce  their  verdict,"  a  doctrine  which  caused 
Jermin,  J.,  to  exclaim,  '^  Was  there  ever  such  a  damnable, 
blasphemous  heresy  as  this  is,  to  call  the  judges  of  the  law 
^^  cyphers?"  The  jury  were  instructed  that  they  were  not 
judges  of  the  law,  and  that  they  ^' ought  to  take  notice  of  it^ 
that  the  judges,  who  are  twelve  in  number,  and  who  are 
sworn,  have  ever  been  the  judges  of  the  law,  from  the  first 
time  that  we  can  ever  read  or  hear  that  the  law  was  truly  ex- 
pressed in  England,  and  the  jury  only  judges  of  matter  of 
fact":  2  Hargrave's  State  Trials,  19,  70;  Forsyth's  Trial  by 
Jury,  220. 

In  Algernon  Bidney^s  Can,  8  Harg.  St  Tr.  818,  tried  in 
1688,  and  in  Bex  v.  Onehyy  2  Strange,  766,  tried  in  1727,  th« 
jury  were  instructed  to  the  same  effect 

In  King  v.  Poole^  Hardw.  28,  determined  in  1784,  and 
which  was  a  criminal  information  in  the  nature  of  a  quo  toar- 
ranto  to  try  the  validity  of  an  election  to  a  corporate  office, 
and  which  had  been  submitted  to  a  jury,  a  motion  was  made 
to  set  aside  the  verdict  as  against  law.  In  passing  upon  this 
motion  Lord  Hardwicke  said:  ^The  thing  that  governs 
greatly  in  this  determination  is  that  points  of  law  are  not  to 
be  determined  by  juries;  juries  have  a  power  by  law  to  deter* 
mine  matters  of  fact  only;  and  it  is  of  the  greatest  consequence 
to  the  law  of  England,  and  to  the  subject,  that  these  powere 
of  the  judge  and  jury  are  kept  distinct;  that  the  judge  deter» 
mine  the  law  and  the  jury  the  fact;  and  if  they  ever  come  to 
be  confounded,  it  will  prove  the  confusion  and  destruction  of 
the  law  of  England." 

The  case  of  Bex  v.  Dean  of  St.  Asaph^  8  Term  Rep.  428,  noto 
a,  was  determined  in  1784,  and  was  an  indictment  for  libeL 
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Mr.  Erekine  defended  hira»  and  insisted  that  the  jury  had  th« 
right  to  pass  upon  the  whole  issuey  including  the  law  as  well 
as  the  fact  But  BuUer,  J.,  instructed  the  jury  that  the  judges 
were  appointed  to  decide  the  law,  the  jury  to  decide  the  fact, 
and  that  whether  the  publication  charged  in  the  indictment 
was  a  libel  or  not  was  merely  a  question  of  law,  with  which 
the  jury  had  nothing  to  do:  1  Erskine's  Speeches,  ed.  1870) , 
132.  Erskine  moved  for  a  new  trial  on  the  ground  of  misdi- 
rection, *^  and  in  support  of  the  motion  is  said  to  have  made 
one  of  the  most  captivating  arguments  ever  listened  to  in 
Westminster  Hall.  But  the  judges  unanimously  sustained 
the  ruling  of  the  court  below.  In  delivering  his  opinion  in 
this  case,  Lord  Mansfield,  who  had  been  chief  justice  of  the 
king's  bench  for  twenty-eight  years,  said:  ^*  The  fundamental 
definition  of  trial  by  jury  depends  upon  a  universal  maxim 
that  is  without  an  exception.  Though  a  definition  or  maxim 
without  an  exception,  it  is  said,  is  hardly  to  be  found,  yet 
this  I  take  to  be  a  maxim  without  an  exception:  Ad  ^uass- 
tionem  juris  non  resporuient  juratory;  ad  quassiionem  fadi  non 
respondent  jiidicee. 

'*  Where  a  question  can  be  severed  by  the  form  of  pleading, 
the  distinction  is  preserved  upon  the  face  of  the  record,  and 
the  jury  cannot  encroach  upon  the  jurisdiction  of  the  court; 
when,  by  the  form  of  the  pleading,  the  two  questions  are 
blended  together  and  cannot  be  separated  upon  the  face  of 
the  record,  the  distinction  is  preserved  by  the  honesty  of  the 
jury.  The  constitution  trusts  that  under  the  direction  of  a 
judge  they  will  not  usurp  a  jurisdiction  which  is  not  in  their 
province.  They  do  not  know,  and  are  not  presumed  to  know, 
the  law;  they  are  not  sworn  to  decide  the  law;  they  are  not 
required  to  decide  the  law.  .  •  •  •  But  further,  upon  the  rea- 
son of  the  thing  and  the  eternal  principles  of  justice,  the  jury 
ought  not  to  assume  the  jurisdiction  of  the  law.  As  I  said 
before,  they  do  not  know,  and  are  not  presumed  to  know, 

anything  of  the  matter It  is  the  duty  of  the  judge,  in 

all  cases  upon  general  issues,  to  tell  the  jury  how  to  do  righti 
though  they  have  it  in  their  power  to  do  wrong,  which  is  a 
matter  between  God  and  their  own  consciences. 

^'  To  be  free  is  to  live  under  a  government  of  law.  •  •  •  • 
Miserable  is  the  condition  of  individuals,  dangerous  is  the 
condition  of  the  state,  if  there  is  no  certain  law,  or  which  is 
the  same  thing,  no  certain  administration  of  laW|  to  protect 
individuals  or  to  guard  the  state,'' 
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*^  We  have  been  nnable  to  find  any  English  case  since  ths 
Dean  of  St  Asaph's  case  holding  that  that  case  was  not 
decided  in  accordance  with  the  common  law  lad  the  uniform 
conrse  of  decision. 

The  controversj  in  England  over  the  qnestion  whether 
jurors  are  judges  of  the  law  originated  largely  from  the  course 
of  procedure  in  procsecutions  for  libel.  Under  the  law  as  it 
stood  at  the  time  of  the  Dean  of  St  Asaph's  case,  and  for 
some  years  after,  if  the  respondent  made  no  attempt  at  justi- 
fication on  trial,  the  only  questions  submitted  to  the  jury 
were  whether  the  respondent  was  guilty  of  publishing  the 
alleged  libel,  and  whether  the  innuendoes  were  true  as  charged. 
The  judges  in  such  cases  were  accustomed  to  direct  the  jury 
to  return  a  verdict  of  guilty  upon  proof  of  publication  and 
the  truth  of  the  innuendoes,  without  instructing  them  as  to 
whether  the  paper,  if  they  so  found,  was  or  was  not  a  libel. 
The  question  of  the  malicious  intent  charged  in  the  indict- 
ment was  not  submitted  to  the  jury.  If  the  verdict  was 
guilty,  whether  the  publication  was  libelous,  was  determined 
by  the  court,  and,  if  held  to  be  libelous,  then  malicious  in- 
tent was  applied  as  a  matter  of  law,  and  need  not  be  proved. 
The  respondent  was  thus  put  to  the  trouble  and  expense  of 
moving  in  arrest  of  judgment,  or  suing  out  a  writ  of  error,  if 
he  thought  the  publication  innocent  The  doctrine  of  im- 
plied malice,  which,  when  applied  to  homicides,  has  been 
questioned  by  some  of  the  ablest  jurors  in  this  country  and 
in  England,  was  very  obnoxious  to  respondents  when  thus 
applied  to  libels.  It  was  strenuously  contended  that  the 
intent  with  which  an  alleged  criminal  act  was  done  was  not 
a  question  of  law,  but  one  of  fact,  to  be  determined  by  the 
jury,  and  that  the  jury  should  be  permitted  to  pass  upon 
the  malicious  intent  in  libel  cases  the  same  as  in  other  crimi- 
nal cases.  After  a  discussion  of  this  question  in  the  courts 
and  Parliament  for  over  half  a  century  in  England  it  was 
finally  settled  in  A.  D.  1792,  by  statutes  82,  »»  George  HI., 
chapter  60.  known  as  '^  Fox's  Libel  Act,'*  which  provides  that 
in  prosecutions  for  libel  the  jury  may  give  a  general  verdict  of 
guilty  or  not  guilty  upon  the  whole  matter  put  in  issue,  and 
they  shall  not  be  required  or  directed  by  the  court  to  find  the 
respondent  guilty  merely  on  proof  of  publication  and  of  the 
truth  of  the  innuendoes.  This  act  further  provides  that  on 
every  such  trial  the  court  shall,  according  to  their  discretion, 
give  their  opinion  and  direction  to  the  jury  on  the  majtter  in 
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issue,  in  like  manner  ai  in  other  oriminal  oases;  that  nothing 
in  the  act  shall  prevent  jurors  from  finding  a  special  yerdict 
in  their  discretion,  as  in  other  criminal  cases,  and  that  ia 
'Oase  the  respondent  is  found  guilty  bj  the  jury  he  may  moyo 
an  arrest  of  judgment  on  such  ground  and  in  such  manner  as 
by  law  be  might  have  done  before  the  passage  of  the  acii 

It  has  been  claimed  that  this  act  made  jurors,  at  least  in 
libel  cases,  judges  of  the  law,  and  declared  such  to  be  the 
common  law.  But  such  is  not  the  construction  given  to  it 
in  England.  In  Rex  v.  Burdett,  4  Barn.  &  Aid.  131, 6  B.  G.  L. 
Rep.  420,  Best,  J.,  says:  "The  judge  is  the  judge  of  the  law 
in  libel  as  in  all  other  cases*':  Regina  v.  Parish^  8  Car.  A  P. 
94;  34  E.  C.  L.  Rep.  628;  Parmiter  v.  Coupland,  6  Mees  A  W. 
105;  Levi  v.  Uilne^  4  Bing.  195;  FonyM$  Trial  by  Jury 
(Morgan's  ed.),  233. 

After  a  careful  examination  of  the  authorities  Judge  Curtis, 
in  United  States  v.  Morris^  1  Curt.  63«  says:  "  Considering  the 
intense  interest  excited,  the  talent  and  learning  employed, 
and  consequently  the  careful  researches  made  in  England 
near  the  close  of  the  last  century,  when  the  law  of  libel  was 
under  discussion  in  the  courts  and  in  Parliament,  it  cannot 
be  doubted  that  if  any  decision  having  the  least  weight  could 
have  been  produced  in  support  of  the  general  proposition  that 
juries  are  judges  of  the  law  in  criminal  cases  it  would  then 
have  been  brought  forward.  I  am  not  aware  that  any  such 
was  produced.  And  the  decision  *'  of  the  king's  bench  in 
Rex  V.  Dean  of  St  Asaph^  3  Term  Rep.  428,  note,  and  the  an« 
swers  of  the  twelve  judges  to  the  questions  propounded  to 
them  by  the  House  of  Lords,  assume,  as  a  necessary  postu- 
late, what  Lord  Mansfield  so  clearly  declares  in  terms,  that 
by  the  law  of  England  juries  cannot  rightfully  decide  a  ques- 
tion of  law. 

Passing  over  what  was  asserted  by  ardent  partisans  and 
eloquent  counsel,  it  will  be  found  that  the  great  contest  oon- 
cerning  what  is  know  in  history  as  Mr.  Fox's  Libel  bill,  was 
carried  on  upon  quite  a  different  ground  by  its  leading  friends; 
a  ground  which,  while  it  admits  that  the  jury  are  not  to  de- 
cide the  law,  denies  that  the  libellous  intent  is  matter  of  law; 
and  asserts  that  it  is  so  mixed  with  the  fact  that,  under  the 
general  issue,  it  is  for  the  jury  to  find  it  as  fact:  84  Annual 
Register,  p.  ISO;  29  Parliamentary  History  Debates  in  the 
House  of  Lords,  and  particularly  Lord  Camden's  speeches. 
Such  I  under,  uitid  to  be  the  effect  of  that  great  famous  di- 
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claratory  law:  Statntes  32,  Geo.  III.,  o.  60.  The  defendant's 
counsel  argued  that  this  law  had  declared  that  on  trials  for 
libel  the  jury  should  be  allowed  to  pass  on  law  and  fact»  as  in 
other  criminal  cases.  But  this  is  erroneous.  Language 
somewhat  like  tliis  occurs  in  the  statute,  but  in  quite  a  difTer- 
cnt  connection,  and,  as  I  think,  with  just  the  opposite  mean- 
ing. 

The  court  or  judge  before  whom  such  indictment  or  in- 
formation shall  be  tried  shall,  according  to  their  or  his  di^ 
cretion,  give  their  or  his  opinion  and  directions  to  the  jury, 
on  the  matter  in  issue  between  the  king  and  the  defendanti 
in  like  manner  as  in  other  criminal  cases.  This  seems  to 
me  to  carry  the  clearest  implication  that  in  this  and  all  other 
criminal  cases  the  jury  may  be  directed  by  the  judge;  and 
that  while  the  object  of  the  statute  was  to  declare  that  there 
was  other  matter  of  fact  besides  publication  and  the  innuendoes 
to  be  decided  by  the  jury,  it  was  not^  intended  to  interfere 
with  the  proper  province  of  the  judge,  to  decide  all  matters  of 
law. 

'^  In  1  Russell  on  Crimes,  8th  Am.  ed.,  sec.  268,  it  is  said: 
**  In  criminal  cases  the  judge  is  to  define  the  crime,  and  the 
jury  are  to  find  whether  the  party  has  committed  that  offense. 
This  act  made  it  the  same  in  cases  of  libel,  the  practice  hav- 
ing been  otherwise  before.  It  has  been  the  course  for  a  long 
time  for  the  judge,  in  cases  of  libel,  as  in  other  cases  of  a 
criminal  nature,  first  to  give  a  legal  definition  of  the  offense, 
and  then  leave  it  to  the  jury  to  say  whether  the  facts  neces- 
sary to  constitute  that  offense  are  proved  to  their  satisfactiont 
and  that  whether  the  libel  is  the  subject  of  a  criminal  prose- 
cution or  a  civil  action.'' 

The  old  common-law  oath  of  jurors  would  seem  to  indicate 
that  they  were  not  the  judges  of  the  law.  By  it  they  are 
sworn  ^*a  true  verdict  to  give  according  to  the  evidence":  4 
Blackstone's  Commentaries,  865.  This  must  mean  that  they 
jire  to  decide  the  facts  according  to  the  evidence.  If  they 
may  decide  the  law,  they  may  act  as  to  that  without  the 
obligation  of  an  oath.    The  law  is  not  given  in  evidence. 

It  has  been  urged  that  because  jurors  have  the  power,  there- 
fore they  have  the  legal  right  to  ignore  the  law  as  laid  down 
by  the  court,  and  to  decide  it  according  to  their  own  notion. 
This  argument  proves  too  much,  and  is  based  upon  a  confu- 
sion of  the  idea  of  physical  power  to  do  a  thing,  as  distin- 
guished from  the  moral  and  legal  right  to  do  ik    A  judge  has 
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the  power  to  render  a  judgment  which  ia  oorrupt  and  contraij 
to  law,  but  when  he  does  ao  he  goes  bejond  his  legal  right  bb 
judge,  and  violates  his  oath  of  office.  No  one  claims  that  in 
civil  cases  jurors  are  judges  of  the  law,  yet  they  have  the 
same  power  in  an  action  of  trespass  or  trover  to  return  a  ver> 
diet  contrary  to  the  instructions  of  the  court  as  to  the  law,  that 
they  have  in  a  criminal  case.  If  the  physical  power  to  do  a 
thing  makes  jthem  jud^^s  of  the  law  in  the  one  case,  it  is  not 
apparent  why  it  should  not  have  the  same  effect  in  the  other, 
and  therefore  make  them  paramount  judges  of  the  law  in  all 
cases,  civil  and  criminal. 

'^  If,  at  the  common  law,  jurors  are  the  paramount  judgea 
of  the  law  in  criminal  cases,  the  respondent  must  have  the 
legal  right  to  have  such  supreme  judges  pass  upon  the  law  of 
his  case  when  he  puts  himself  upon  his  country  for  trial.  By 
the  common  law,  however,  jurors  in  such  a  case  may,  if  they 
so  elect,  return  a  special  verdict  setting  forth  the  facts  which 
they  find,  and  leave  it  for  the  court  to  pass  upon  and  apply 
the  law:  4  Blackstone's  Commentaries,  sec.  361. 

Notwithstanding  the  doctrine  laid  down  in  State  v.  Ctvtecni^ 
23  Vt.  14|  64  Am.  Dec.  90,  we  have  seen  that  under  the 
decisions  of  this  oourt,  cited,  it  is  not  error  for  the  trial  court 
to  attempt  to  persuade  jurors  not  to  act  as  judges  of  the  law, 
thus  without  doubt,  in  a  great  majority  of  cases  actually 
depriving  the  accused  of  his  right  to  have  them  pass  upon 
the  law  as  well  as  the  facts  of  his  case,  if  they  are  the  parar 
mount  judges  of  the  law. 

Again,  if  jurors  are  the  judges  of  the  law,  if  in  them  i» 
vested  the  right  and  supreme  power  by  the  law  to  declare 
what  the  law  is  which  shall  govern  and  decide  each  case  as 
it  oomes  before  tiiem,  it  seems  inconsistent  and  absurd  to- 
bold,  as  do  the  courts  in  this  and  other  states,  that  the  court 
may  direct  a  verdict  of  acquittal,  when  in  its  opinion  the 
evidence  will  not  justify  a  conviction,  and  may  also  set  aside 
a  verdict  convicting  the  accused,  if  it  thinks  the  verdict  ie 
contrary  to  law  or  not  warranted  by  the  evidence. 

As  before  suggested,  this  practice  in  effect  makes  jurors- 
paramount  judges  of  the  law  only  in  case  they  acquit,  as  in 
that  event  the  court  cannot  set  aside  the  verdict,  nor  can  the- 
accused  be  again  pat  upon  trial  for  the  same  offense.  But 
the  doctrine  of  autrefois  acquU  la  in  no  wise  dependent  oo 
jurors  being  judges  of  the  law.  A  verdict  of  acquittal  in  a. 
oriminal  case  is  final,  ''  not  because  the  jury  li«fe  a  right. 
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finally  to  decide  the  Uw,  bnt  because  of  the  role  ne  M$  idem^ 
fiimiliar  to  all  jurieprudence,  that  no  man  is  to  be  tried  tm 
**  an  offense  of  which  he  has  been  acquitted'':  1  Grim.  Law 
Mag.  54 

In  the  opinion  of  the  eourt  in  State  ▼.  CroteaUy  23  Vt.  14, 
54  Am.  Dee.  90,  considerable  stress  is  laid  upon  the  idea  that 
in  the  past  jurors  have  been  the  palladium  of  the  liberties  of 
the  subject  against  the  encroachments  of  the  government,  and 
the  usurpation  of  unjust  judges  in  its  behalf,  and  that  the 
mutation  of  time  may  bring  in  a  day  when  our  judges  will 
become  corrupt  and  the  tools  of  tyranny  in  high  places,  and 
tiiat  then  the  rule  that  jurors  are  judges  of  the  law  will  prove 
to  be  the  conservator  of  the  rights  of  individuals.  When 
examined  in  the  light  of  facts,  this  argument  is  without 
weight  This  is  a  *^  government  of  the  people,  by  the  people, 
for  the  people."  In  this  state  the  making  of  constitutions 
and  the  enacting  of  laws  is  vested  in  the  people.  However 
elected  or  appointed,  our  judges  are  the  servants  of  the  people, 
to  administer  justice  according  to  law  and  equity,  and  it 
would  be  sufficient  to  say  that  they  have  never  been  recreant 
to  the  trust  imposed  upon  them.  Whenever  a  rule  of  law  as 
administered  by  the  courts  becomes  obnoxious  to  the  people, 
or  they  think  it  detrimental  to  their  best  interests,  they  have 
only  to  exercise  their  power  to  abolish  or  modify  it  to  rid 
themselves  of  it. 

In  times  of  public  commotion  or  excitement,  a  respondent 
charged  with  the  commission  of  crime  often  has  just  cause  to 
fear  popular  passion  and  predjudice,  which  may  be  repre* 
sented  more  or  less  by  the  jury,  more  than  anything  else  in 
the  case  against  him,  and  it  is  then  that  he  has  occasion  to 
rely  upon  the  court  to  protect  him  from  the  vox  popult,  and 
to  see  that  he  is  tried  and  judged  according  to  the  law,  and 
not  by  the  passions  or  caprice  of  a  jury. 

The  theory  that  jurors  have  always  proved  a  protection  to 
the  individual  against  the  corruption  and  oppression  of  those 
of  influence  and  of  those  in  power  is  not  sustained  by  the 
fiaots  of  history. 

**  In  Queen  Elizabeth's  time,  trial  by  jury  was  not  much 
in  favor  among  the  middle  and  lower  classes  on  account  of 
the  eoriuption  of  juries  and  their  subserviency  to  the  upper 
classes;  1  Brodie^s  Constitutional  History  of  England,  227. 
Says  Wharton  (1  Criminal  Law  Magazine,  54):  **The  despo* 
tism  of  which  William  Penn  complained  was  exercised  not 
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through  courts,  but  through  juries.  •  ...  In  Bogland,  not 
only  during  the  Stuarte,  but  for  many  yean  after  the  Btuait 
dynasty  ceased,  it  was  the  rule  that  after  a  conviction  by  m 
jury  there  could  be  no  new  triaL  Convictions  were  thus  aa- 
similated  to  acquittals.  A  verdicti  when  rendered  in  a  crim- 
inal case,  could  not  be  disturbed But  who  were  the 

juries?  ....  They  were  virtually  the  appointees  of  the  crown. 
*The  juries,'  says  Macaulay  (4  History  of  England,  185,  Har- 
per^s  ed.),  'carefully  selected  by  sheriffs  whom  the  crown  had 
named,  were  men  animated  by  the  fiercest  party  spirit — ^men 
who  had  as  little  tenderness  for  an  Bxclusionist  or  a  Dissenter 
as  for  a  mad  dog.'  Quakers,  of  course,  being  among  the  mad- 
dest  of  mad  dogs,  were  convicted  under  such  a  system  on  the 
most  frivolous  evidence  and  in  defiance  of  law,  and  when 
appeal  was  made  to  the  court,  the  answer  was,  *  Verdicts  in 
criminal  cases  are  final.'  It  was  to  this  rule  that  many  in* 
famous  convictions  in  the  reign  of  Charles  IL  and  James  IL 
are  to  be  charged." 

The  doctrine  that  jurors  are  judges  of  the  law  is  contrary 
to  a  great  preponderance  of  authority  in  this  country.  Among 
the  more  important  authorities  against  it  are:  Proffatt's  Jury 
Trials,  sees.  873  et  seq.;  Cooley's  Constitutional  Limitations, 
4tb  ed.,  897-402;  2  Thompson  on  Trials,  sees.  2182  et  seq.; 
8  Greenleaf  on  Evidence,  8th  ed.,  sec  179;  Walker's  American 
Law,  6th  ed.,  696;  8  Wharton's  Criminal  Law,  6th  ed.,  sees. 
8094  et  seq.;  1  Benn.  A  H.  Crim.  Cas.,  2d  ed.,  428;  note  to 
State  V.  Croteau,  28  Vt  14;  54  Am.  Dea  90;  StaU  v.  Wrighi, 
58  Me.  828;  Pierce  v.  StaU,  18  N.  H.  686;  Lord  t.  State,  16 
N.  H.  826;  41  Am.  Dec.  729;  Commonwealth  v.  Porter^  10  Me^ 
268;  Commonwealth  v.  Anthee,  5  Qray,  185;  12  Gray,  29;  Com- 
monwealih  v.  Roeh,  10  Gray,  4;  ^  Commonwealth  v.  ThomUey, 
6  Allen,  445;  Dorr's  Trial,  121;  People  v.  Pine,  2  Barb.  566; 
Carpenter  v.  People,  8  Barb.  610;  Safford  T.  People,  1  Park. 
474;  Duffy  v.  People,  26  N.  Y.  588;  Penmylvania  v.  BM,  Addis. 
166;  1  Am.  Dea  298;  HiehoUon  t.  Commonwealth,  96  Pa.  8t 
508;  State  v.  JeandeU,  5  Harr.  (Del.)  475;  Davenport  t.  Com^ 
monwealth,  1  Leigh,  588;  Commonwealih  v.  Oarth,  8  Leigh,  761; 
Dejamette  v.  Commonwealth,  75  Va.  867;  State  T.  Peace,  1  Jones, 
261;  State  v.  Drawdy,  14  Rich.  87;  State  v.  Syphrett,  27  S.  C. 
29;  18  Am.  St  Rep.  616,  and  note;  Ridenhour  v.  Staie^  75  Ga. 
882;  DanfoHh  v.  State,  75  Ga.  614;  58  Am.  Rep.  480;  Pieroon 
V.  State,  12  Ala.  158;  Batre  v.  State,  18  Ala.  119;  Waehington 
V.  StaU,  68  Ala.  185;  85  Am.  Rep.  8;  WiUiame  v.  Staie^  82 
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Miss.  389;  66  Am.  Deo.  615;  Nd$  v.  StaU,  2  Tex.  280;  1I£0' 
Oawan  y.  State^  9  Yerg.  184;  Montee  ▼.  Commonwealth^  8  J.  J. 
Harsh.  149;  Commonwealth  ▼.  Van  Tuyl^  1  Met.  (Ey.)  1;  71 
Am.  Dec.  455;  PleasatU  y.  State^  IS  Ark.  860;  Sweeney  y.  State^ 
35  Ark.  585;  Montgomery  y.  State^  11  Ohio,  424;  Bobbins  y. 
Sto<^,  8  Ohio  St  181;  Adams  y.  State,  29  Ohio  St.  412;  Ham^^ 
iUon  y.  P«opJ«,  29  Mich.  173;  Hardy  v.  StaU,  7  Mo.  607;  Siae^ 
y.  Jaeger,  66  Mo.  178;  State  y.  Hosmer,  85  Mo.  553;  Parru&  y. 
5/a<e,  14  Neb.  60;  People  y.  ilnderson,  44  GaL  65;  People  y. 
Ivey,  49  Gal.  56;  5(a(«  y.  Ford,  37  La.  Ann.  443, 465;  State  y. 
Hannibal,  37  La.  Ann.  619;  <Sea<e  y.  MiUer,  53  Iowa,  156. 

In  the  federal  courts  the  doctrine  is  denied  in  United  States 
y.  Shive,  1  Bald.  512:  United  States  y.  Battiste,  2  Sumn.  243; 
United  States  y.  Fenwick,  4  Granch  C.  C.  675;  Stettinius  y. 
United  States,  5  Granch  G.  C.  573;  United  States  y.  Morris,  1 
Gurt  53;  I7m(«d  5tofM  y.  Biley,  5  Blatchf.  204;  United  States 
y.  Greathouse,  4  Saw.  457;  and  United  States  y.  ilrUAony,  11 
Blatchf.  204. 

For  an  able  discussion  of  this  question  and  for  a  yigorous 
statement  of  reasons  against  the  rule  adopted  in  Stats  y.  Cro- 
teau,  23  Vt.  14,  54  Am.  Dec.  90,  also  see  an  article  by  Wade, 
G.  J.,  of  Montana,  **  in  3  Griminal  Law  Magazine,  484,  and 
a  criticism  in  1  Griminal  Law  Magazine,  51,  by  Francis  Wkar- 
ton,  of  the  opinion  of  Sharswood,  G.  J.,  in  the  case  of  Kane  y. 
Commonwealth,  89  Pa.  St.  522,  83  Am.  Rep.  787,  which  opin- 
ion and  decision  is  explained  in  Nicholson  y.  Commonwealth^ 
96  Pa.  St.  603. 

In  the  trial  of  a  criminal  case  in  the  United  States  circuit 
court  in  the  city  of  New  York,  Thompson,  J.,  was  requested 
to  instruct  the  jury  that  they  were  the  judges  of  the  law  as 
well  as  of  the  fact,  which  he  refused  to  do,  in  the  terse  but 
not  ambiguous  language.  *'I  shan't;  they  ain't":  2  Wharton 
on  Griminal  Law,  sec.  3100. 

We  are  not  able  to  learn  that  this  question  has  been  before 
the  supreme  court  of  the  United  States,  but  Baldwin,  Curtis, 
Field,  Story,  and  Thompson,  judges  of  that  court  and  emi- 
nent juristSi  baye  emphatically  denied  the  right  of  jurors  to 
determine  Om  law  in  ciyil  or  criminal  oases. 

Maryland,  Louisiana,  Dlinois,  Indiana,  and  Oeorgia  haye 
an  express  constitutional  proyision  by  which  jurors  are  de- 
clared to  be  judges  of  the  law  in  criminal  cases.  Yet  in  some 
of  these  states  the  supreme  court  has  held  that  it  is  not  error 
to  charge  the  jury  that  it  is  their  duty  to  take  the  law  from  the 
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court:  See  StaU  ▼.  Ford,  87  La.  Ann.  443;  State  t.  EannSbalg 
87  La.  Ann.  619;  Ridenhour  y.  State^  75  Oa.  882;  Danfmih  ▼. 
Aa<tf,  75  Qa.  614;  58  Am.  Bep.  480;  1  Grim.  Law  Mag.  68. 

Under  a  provision  of  the  constitution  of  Maryland,  the 
language  of  which  was:  "  In  the  trial  of  all  criminal  casea 
the  jury  shall  be  judges  of  the  law  as  well  as  fact,"  it  waa 
held  in  Franklin  y.  State,  12  Md.  236,  that  this  language  did 
not  authorize  the  jury  to  judge  of  the  constitutionality  of  an 
act  of  the  assembly,  and  that  counsel  for  the  respondent  had 
no  right  to  argue  that  question  to  them.  It  is  difficult  to 
see  the  logic  of  this  limitation,  or  to  understand  why  jurors 
may  not  pass  upon  the  fundamental  law  embodied  in  the 
constitution,  and  on  the  statute  and  common  law,  as  occasion 
may  require,  if  they  are  the  paramount  judges  of  the  law. 

'^  By  statute  in  Connecticut  jurors  are  made  judges  of  the 
law  in  criminal  cases:  State  y.  BtteUey^  40  Conn.  247. 

By  an  examination  of  the  authorities  above  cited,  it  ap* 
pears  that  every  American  case  cited  by  the  court  in  State  y* 
Croteau,  23  Vt.  14,  54  Am.  Dec  90,  not  turning  upon  a  statu- 
tory or  constitutional  provision,  baa  since  been,  expressly  er 
in  effect,  overruled. 

While  a  jury  are  out  deliberating  upon  a  criminal  case,  it 
18  reversible  error  for  the  court  to  furnish  them  with  the  stat- 
utes of  the  state  that  they  may  read  certain  sections  desig- 
nated by  the  court  touching  the  case  under  consideration* 
In  such  a  case  the  rule  is  the  same  if  the  jury  attempt  to 
enlighten  themselves  as  to  the  law  by  reading  the  statutes 
or  other  law  books,  whether  they  do  so  with  or  without  the 
knowledge  or  consent  of  the  court:  State  y.  Pattenon^  45  Vk 
816;  12  Am.  Rep.  200;  State  y.  Smith,  6  B.  L  88. 

The  doctrine  that  jurors  are  judges  of  the  law  in  criminal 
cases  is  repugnant  to  article  4  and  article  10  of  chapter  1  of 
the  constitution  of  Vermont,  which  guarantee  to  every  person 
within  this  state  ^a  certain  remedy''  for  all  wrongs  conform- 
ably to  the  laws,  and  that  he  shall  not  be  **  deprived  of  his 
liberty  except  by  the  laws  of  the  land.'' 

In  United  States  y.  BattieU,  2  Sum.  248,  Mr.  Justice  Story 
said:  ^*  If  the  jury  were  at  liberty  to  settle  the  law  for  them- 
selves, the  effect  would  be  not  only  that  the  law  itedf  would 
be  most  uncertain,  from  the  different  views  which  juries 
might  take  of  it,  but,  in  case  of  error,  there  would  be  na 
remedy  or  redress  of  the  injured  party;  for  the  court  would 
not  have  any  right  to  review  the  law,  as  it  had  been  settled 
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by  the  jary.  Indeed,  it  would  be  almoBt  impracticable  to 
aeoertain  what  the  law,  as  settled  by  the  jury,  actually  was. 
On  the  contrary,  if  the  court  should  err  in  laying  down  the 
law  to  the  jury,  there  is  an  adequate  remedy  for  the  injured 
party  by  a  motion  for  a  new  trial  or  a  writ  of  error,  as  the 
nature  of  the  jurisdiction  of  the  particular  court  may  require. 
Every  person  accused  as  a  criminal  has  a  *^  right  to  be  tried 
according  to  the  law  of  the  land — the  fixed  law  of  the  land — 
and  not  by  the  law  as  a  jury  may  understand  it  or  choose, 
from  wantonness  or  ignorance  or  accidental  mistake,  to  inters 
pret  it." 

With  great  force  and  clearness,  Justice  Campbell,  in  Hamil* 
ton  V.  People^  29  Mich.  178,  on  this  subject  says:  *'  It  is  neces- 
sary for  public  and  private  safety  that  the  law  shall  be  known 
and  certain,  and  shall  not  depend  on  each  jury  that  tries  a 
cause;  and  the  interpretation  of  the  law  can  have  no  perma* 
nency  and  uniformity,  and  cannot  become  generally  known 

except  through  the  action  of  the  courts If  the  court  is 

to  have  no  voice  in  laying  down  these  rules,  it  is  obvious  that 
there  can  be  no  security  whatever,  either  that  the  innocent 
may  not  be  condemned,  or  that  society  will  have  any  defence 
against  the  guilty.  A  jury  may  disregard  a  statute  just  as 
freely  as  any  other  rule.  A  fair  trial  in  time  of  excitement 
would  be  almost  impossible.  All  themischief  of  ^po<t/acto 
laws  would  be  done  by  tribunals  and  authorities  wholly  irre- 
sponsible, and  there  would  be  no  method  of  enforcing  with 
effect  many  of  our  most  important  and  legal  safeguards 
against  injustice.  Parties  charged  with  crime  need  the  pro- 
tection of  the  laws  against  unjust  convictions  quite  as  often 
as  the  public  needs  it  against  groundless  acquittals.  Neither 
can  be  safe  without  having  the  rules  of  law  defined  and  pre* 
served,  and  beyond  the  mere  discretion  of  any  one." 

Chief  Justice  Wade  strikingly  sums  up  this  phase  of  this 
question.  He  says:  *'  The  end  of  all  good  governments  is  the 
honest  and  uniform  administration  of  good  laws.  Safety 
comes  to  a  people,  and  life,  liberty,  and  property  are  secure 
when  no  one  can  be  deprived  thereof  except  by  *  due  process 
of  law,'  and  when,  in  the  adjudication  of  public  and  private 
rights,  judicial  authority  speaks  the  pure  voice  of  the  law — 
^  the  law  of  the  land.*  The  doctrine  that  jurors  are  judges  of 
the  law  in  criminal  cases  abolishes  the  sacred  'law  of  the  '* 
land,'  which,  since  the  days  of  King  John  and  Magna  Charta^ 
has  been  the  birthright  of  all  English  speaking  people,  and 
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tends  to  the  exercise  of  irresponsible  arbitrary  power.  Tbey 
are  judges  whose  decision  cannot  be  reviewed.  Their  decrees 
are  irrevocable  and  final.  If  they  set  aside  a  constitution  or 
a' statute,  their  act  cannot  be  questioned.  If  in  tbe  jury  •room 
they  legislate  and  enact  a  law  for  the  oaae  in  hand,  it  never 
sees  the  light  of  day;  it  is  a  mystery  and  a  myth;  no  one  can 
lay  his  hands  upon  it;  no  one  can  construe  or  interpret  it;  it 
affords  no  guide  for  the  future,  for  it  vanishes  into  nonenity 
the  moment  the  verdict  is  returned,  and  the  verdict  makes  no 
sign;  the  decision  and  the  judges  quickly  disappear. 

'The  showman  and  the  ahoWt 
Themselvea  bnt  sfaadowi,  into  ■hadowa  go.'* 

8  Crim.  Law  Mag.  497. 

Wharton  says:  '^  We  must  hold,  to  enable  us  to  avoid  the 
inconsistency,  that,  subject  to  the  qualification  that  all  acquit- 
tals are  final,  the  law  in  criminal  cases  is  to  be  determined 
by  the  court.  In  this  way  we  have  our  liberties  and  rights 
determined,  not  by  an  irresponsible,  but  by  a  responsible, 
tribunal;  not  by  a  tribunal  ignorant  of  the  law,  but  by  a 
tribunal  trained  to  and  discipined  by  the  law;  not  by  an 
irreversible  tribunal,  but  by  a  reversible  tribunal;  not  by  a 
tribunal  which  makes  its  own  law,  but  bv  a  tribunal  that 
obeys  the  law  as  made*  In  this  way  we  maintain  two  funda- 
mental maxims.  The  first  is,  that  while  to  facts  answer 
juries,  to  the  law  answers  the  court.  The  second,  which  ia 
still  more  important,  is  '  nullum  critMn^  ntMa  pssnUf  rine  legeJ 
Unless  there  be  a  violation  of  law  preannounoed,  and  this  by 
a  constant  and  responsible  tribunal,  there  is  no  crimoi  and 
can  be  no  punishment":  1  Crim.  Law  Mag.,  56. 

In  Commonwealth  v.  Anthes^  6  Gray,  195,  that  able  judge 
and  profound  jurist,  Chief  Justice  Shaw,  said:  ^  It  is  a  funda- 
mental principle  of  the  common  law  that  the  adjudication  of 
the  highest  **  tribunal,  or  court  of  last  resort,  in  matters  of ' 
law,  shall  stand  as  rules  of  law  in  all  similar  oases,  whioh 
makes  it  necessary,  in  every  system  of  jurisprudence  follow- 
ing the  common  law,  that  all  decisions  in  matters  of  law  made 
by  subordinate  courts  and  judges,  shall  in  some  mode  be  re* 
examinable,  and  in  some  form  be  brought  before  the  court  of 
last  resort,  to  one  tribunal,  one  judicial  mind  and  judgment, 
whether  vested  in  one  or  many  persons,  in  order  that  the  rules 
of  law  may  be  uniform  throughout  the  whole  extent  of  terri- 
tory subject  to  the  same  government,  that  all  the  inhabitants 
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alike  owing  allegiance  shall  stand  eqnal  before  the  law,  alike 
entitled  to  its  protection  and  benefits^  and  alike  amenable 
and  punishable  for  its  violation.'' 

This  principle  is  recognized  in  our  system  of  jorispnidenoei 
and  is  embodied  in  Revised  Laws,  sections  1699  and  1700, 
which  provide  that  after  a  verdict  of  guilty  in  a  criminal  case 
all  questions  of  law  arising  therein,  decided  by  the  county 
court,  shall,  upon  motion  of  the  respondent,  be  allowed  and 
placed  upon  the  record,  and  that  the  same  shall  thereupon 
pass  to  the  supreme  court  for  a  final  decision. 

The  doctrine  that  jurors  are  the  paramount  judges  of  the 
law  is  repugnant  to  these  provisions  of  our  statute  law. 

Juries  are  usually  composed  of  honest  men,  who  desire  to 
perform  their  duties  to  the  best  of  their  abilities,  but  they  are 
usually  unlearned  in  the  law.  For  the  sake  of  illustration  we 
will  assume  that  a  criminal  case  is  on  trial,  in  which  the  jury 
think  the  court  has  erred  in  its  statement  of  the  law,  and  they 
set  about  to  correct  it.  The  case  is  submitted  to  them.  What 
follows?  Under  our  procedure  they  are  put  in  charge  of  an 
officer,  and  are  not  allowed  to  separate  until  they  have  agreed 
upon  a  verdict  and  delivered  it  in  court,  or  have  been  dis* 
charged  from  a  further  consideration  of  the  case,  nor  are 
they  allowed  to  speak  to  anyone  about  the  case  but  to 
their  fellow-jurors,  nor  is  anyone  permitted  to  speak  to  them 
about  it.  Debarred  from  access  to  law  books  of  *^  authority, 
from  which  they  might  hope  to  obtain  some  light  to  aid  them^ 
not  even  permitted  to  read  the  statutes  which  perchance  they 
are  attempting  to  construe,  unaided  by  precedent,  and  utterly 
ignorant  of  the  law  of  the  case,  they  are  left  to  evolve  it  from 
their  *' inner  consciousness.*'  When  thus  evolved  and  applied 
by  them  to  the  case,  their  decision  as  to  the  law  cannot  be 
placed  upon  the  record  pursuant  to  the  requirements  of  the 
statute,  for  it  can  never  be  known,  except  by  inference  or  oon- 
jeoture,  what  they  held  the  law  to  be. 

Article  6  of  the  constitution  of  the  United  States  makes  it^ 
and  all  laws  and  treaties  made  in  pursuance  thereof,  the 
supreme  law  of  the  land,  and  declares  that  judges  in  every 
state  shall  be  bound  thereby,  notwithstanding  anything  in  the 
constitution  or  laws  of  any  state  to  the  contrary.  The  judges 
of  the  supreme  court  of  the  United  States  are  the  final  arbiters 
to  adjudicate  and  determine  all  questions  of  law  arising  under 
this  supreme  law  of  the  land:  1  Sto.  Consti  CooL  ed.,  sec.  376 
eiseq. 
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In  SUUe T.  Wright,  68  Me.  828,  the  oourt  well  said:  ""To allow 
Juries  to  revise,  and,  if  they  think  proper,  oyermle,  thoee  ad- 
jadicaiions  would  deprive  them  of  their  final  and  authoritar 
tive  diaracter,  and  thus  destroy  the  constitutional  functions 
of  the  court '*  On  this  ground  the  court  in  that  case,  and  in 
Pierc$  y.  StaU,  18  N.  H.  596,  held  that  the  doctrine  that  jurm* 
are  the  paramount  judges  of  the  law  is  in  oontrayention  of 
the  constitution  of  the  United  States,  and  therefore  nncoosti- 
tutionaL  We  think  this  view  is  sound.  These  courts  support 
it  by  reasoning  which,  so  far  as  we  are  able  to  find,  remains 
unanswered* 

We  are  thus  led  to  the  conclusion  that  the  doctrine  that 
jurors  are  the  judges  of  the  law  in  criminal  cases  is  untenable; 
that  it  is  contrary  to  the  fundamental  maxims  of  the  common 
law  from  which  it  is  claimed  to  take  its  origin;  contrary  to 
the  uniform  practice  and  decisions  of  the  courts  *^  of  Great 
Britain,  where  our  jury  system  had  its  beginning  and  where 
it  matured;  contrary  to  the  great  weight  of  authority  in  this 
country;  contrary  to  the  spirit  and  meaning  of  the  constitu- 
tk>n  of  the  United  States;  repugnant  to  the  constitution  of 
this  state;  repugnant  to  our  statute  relative  to  the  reservation 
of  questions  of  law  in  criminal  cases,  and  passing  the  same  to 
the  supreme  court  for  final  decision;  and,  as  was  said  by 
Walton,  J.,  in  Stat$  y.  Wright,  fi8  Me.  328, ''  Contrary  to  rea- 
son and  fitness,  in  withdrawing  the  interpretation  of  the  lawa 
from  those  who  make  it  the  business  and  the  study  of  their 
lives  to  understand  them,  and  committing  it  to  a  class  of  men 
who,  being  drawn  from  nonprofessional  life  for  occasional  and 
temporary  service  only,  possess  no  such  qualification,  and 
whose  decision  would  be  certain  to  be  confiicting  in  all  doubt- 
ful oases,  and  would  therefore  lead  to  endless  confusion  and 
perpetual  uncertainty." 

It  is  the  province  and  duty  of  the  court  in  the  trial  of  a 
criminal  cauee  to  decide  all  questions  of  law  which  arise,  and 
if  there  is  a  verdict  of  guilty  to  place  them  upon  the  record, 
and  pass  them  to  the  supreme  oourt  for  final  decision  on  mo- 
tion of  the  respondent.  If  the  question  of  law  touches  mat- 
ters affecting  the  course  of  the  trial,  such  as  the  competency 
of  witnesses,  the  admissibility  of  evidence  and  the  like,  the 
jury  receive  no  direction  concerning  it;  it  afifoots  the  mate- 
rials out  of  which  they  are  to  form  their  verdiet^  bat  they 
have  no  more  to  do  with  it  than  they  would  have  had  if  it 
had  arisen  in  some  other  triaL    The  presiding  judge  it  to 
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imtract  the  jury  as  to  the  law  and  its  nltitDate  application  to 
the  facte  of  the  case,  if  proved  to  their  satisfaction  beyond  a 
reasonable  doubt  by  the  evidence  sabmitted  to  them,  and 
they  are  legally  and  morally  bound  to  consider  that  they  are 
correctly  told  the  law  by  the  judge.  That  law  they  are  to 
apply  to  the  facts  which  they  find,  and  from  both  frame  their 
verdict  of  guilty  or  not  guilty. 

**  Thus  trial  by  jury  is  seen  to  be  as  so  aptly  described  by 
Ohief  Justice  -Shaw,  when  he  said:  "In  my  judgment  the 
true  glory  and  excellence  of  the  trial  by  jury  is  this,  that 
the  power  of  deciding  fact  and  law  is  wisely  divided;  that 
the  authority  to  decide  questions  of  law  is  placed  in  a  body 
well  qualified,  bjr  a  suitable  course  of  training,  to  decide  all 
questions  of  law;  and  another  body,  well  qualified  for  the 
duty,  is  charged  with  deciding  all  questions  of  fact,  definitely; 
4md  whilst  each,  within  its  own  sphere,  performs  the  duty 
entrusted  to  it,  such  a  trial  affords  the  best  possible  security 
far  a  safe  administration  of  justice,  and  the  security  of  publio 
and  private  rights.'^ 

We,  therefore,  have  no  hesitation  in  holding  that  it  was  not 
«rror  for  the  court  below  to  refuse  the  instruction  requested, 
although  in  so  doing,  we,  on  this  question,  overrule  State  ▼• 
Croteau,  23  Vt  14;  64  Am.  Dec.  90,  and  the  cases  in  this  state 
which  have  followed  it 

For  the  error  indicated  the  exceptions  are  SDStained,  jadg- 
meni  reversed,  verdict  set  aside,  and  cause  remanded  for  trial. 


WraKiMff^  BviDayoB  to  Show  iNTiRwr. — ^The  motiTai,  intesMt^  or 
Aniiniu  of  a  witnoM  may  be  ihown  aad  oonaideired  by  the  jnry  io  estimating 
his  aredibility:  Eidridge  v.  StaM,  27  Fla.  162;  OhidnnaU  tie.  R  B.  ▼.  NMe$, 
77  Chu  676;  Joy  ▼•  Dit/endorf,  130  K.  Y.  6;  27  Am.  St.  Bep.  484;  New 
Crkam  dc  R.  R.  Co.  ▼.  AUbritlon,  3S  Miss.  242;  76  Am.  Deo.  98.  Sm  also 
ihe  exteadad  note  to  Dtmjt  ▼.  PiopU,  86  Am.  Decu  329. 

WrrMBSSKS— By  Whom  Mat  Bs  IiiPSACHaDL--Xo  impeaeh  a  witness  by 
proof  that  another  witness  would  not  believe  the  former  on  oath,  the  latter 
invst  first  testify  that  lie  knows  the  former^  reputation  among  his  neighbors 
ibr  truth  and  Tsraflity,  and  that  it  is  badx  8pie»  y.  Peopk,  122 IXL  I;  8Am.8t, 
Rep.  320;  Benueh  y,  Waggner,  12  OoL  634;  18  Am.  St.  Bep.  264,  and-note; 
Stanton  t.  Parker,  6  Rob.  (La.)  108;  39  Aul  Deo.  628,  and  note;  HolmBB  v. 
StaU,  88  Ala.  26;  16  Am.  St.  Rep.  17,  and  note.  See  further  Montgomery 
w.  Crossihwait,  90  Ala.  553;  24  Am.  St  Rep.  832,  and  note,  and  the  extended 
siote  to  BhM  T.  Zirfiy,  16  Am.  Dee.  96. 

Afpbal— NoNBSVBBaiBLS  ERaoH. — A  qnestloD,  thongh  improper.  If  not 

•hown  to  have  been  answered  by  the  witness  to  whom  it  was  pat  is  not 

ground  for  reversal:  Smith  t«  Niagara  «<&  /ns.  OAi,  60  Vt  682;  6  Am.  St. 

Bep.  144. 

An.  9r.  Rbp.,  You  ZXXVL— SL 
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Tkb  Jvet  Arb  Not  JuDon  ov  tbm  Law;  it  ia  the  proriDoe  of  tiie  Jv^fi 
lo  expound  and  explain  the  law,  and  the  province  of  the  jury  to  determins 
the  facta:  MeCany  ▼  King,  S  Hamph.  267;  39  Ain.  Dec  165;  Rolh  t.  Bufah 
ife;  J?.  /2.  On,  84  N.  Y.  548;  90  Anu  Dea  736,  and  note;  Mankatttm  Oa.  t. 
Lpdig.  4  Johna.  377;  4  Am.  Dec  289;  Lord  v.  State,  16  N.  H.  325;  41  Am. 
Dec.  729;  Waahington  ▼.  State,  63  Ala.  135;  35  Am.  Rep.  8.  In  the  following 
eaaea  it  ia  held  that  in  a  criminal  case  the  jury  may  disregard  the  law  as 
given  them  by  the  court  and  render  a  verdict  of  not  guilty:  State  t.  Cfroieau, 
23  Vt  14;  54  Am.  Dec  90,  and  note;  C&mmonweaUh  ▼.  Van  Tu^l,  1  Met. 
(Ky.)  1;  71  Am.  Dec  455,  and  note;  Kane  ▼.  Commonwealtk,  89  Pa.  St.  522; 
33  Am.  Rep.  787,  and  note,  and  the  note  to  MUektU  t.  State,  68  Am.  Oe& 
601. 


GiLsoN  V.  Delaware   and  Hudson  Canal  Co. 

(66  TnifoiiT,  211] 

NioLioiNOS— pROXiMAn  AVD  Rbmoti  Caubx— DiyKBSioir  ov  Watkb* 
ouuBtfS. — A  railroad  company  which,  for  purpoaee  of  ita  own,  wrong- 
fully turna  a  atream  from  ita  natural  channel,  ia  bound  to  aee  that  no 
harm  ia  thereby  done,  and  cannot  avoid  ita  liability  for  the  flooding 
of  a  neighboring  quarry  through  the  eacape  of  unusual  quantitiee  of 
water  accumulated,  aa  the  reault  of  such  wrongful  act,  in  another  quarry, 
between  the  one  injured  and  the  company'a  embankment^  by  ahowiug 
that,  at  aome  previoua  time,  the  plaintiff 'a  anceatora,  in  working  the 
quarry,  had  encroached  on  the  land  of  the  adjoining  proprietor,  and 
thua  weakened  the  barrier  which  aeparated  it  from  the  one  in  which  the 
lood« waters  gathered.  Such  weakening  of  the  barrier  cannot  be  deemed 
the  proximate  cauae  of  the  injury. 

OovTBiBUTORT  NiOLiosifos  Is  Prxdicablb  Oult  ov  Cabmb  in  which  the 
paintiff  owee  the  defendant  the  duty  of  being  careful  in  reapeot  to  the 
act  or  omission  which  ia  alleged  to  constitute  such  negligence.  There- 
fore  the  fact  that  the  ancestors  of  the  plaintiff,  in  an  action  to  recover 
damagea  for  the  flooding  of  a  quarry  caused  by  the  accumulation  of 
waters  which  have  been  wrongfully  diverted  by  a  railroad  company,  en- 
croached at  aome  previoua  time  upon  the  premises  of  an  adjoining  land- 
owner, while  they  were  working  the  quarry,  and  thua  weakened  the 
barrier  through  which  the  flood- watera  made  their  way,  ia  not  such  con- 
tributory negligence  as  will  deprive  the  plaintiff  of  his  right  to  compen- 
•ation  from  the  railroad  company. 

Action  on  the  case  for  damages  caQsed  by  the  flooding  of 
the  plaintiflf'8  quarry  by  the  divereioa  of  an  ancient  water- 
cotlrse.  The  defendant's  road  had  been  constructed  on  a  steep 
hillside  above  the  quarry,  crossing  by  an  embankment  the 
watercourse  in  question,  which  received  the  drainage  of  a  con« 
siderable  area  during  the  wet  season,  but  was  for  a  large  part 
of  the  year  entirely  dry.  No  provision  had  been  made  in  the 
construction  of  the  road  for  the  passage  of  the  water  in  this 
watercourse  under  the  embankment    The  land  between  the 
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plaintiff's  quarry  and  the  road  belonged  to  the  Vermont  Mar- 
ble Company,  and  upon  it  were  two  abandoned  quarries.  The 
lower  one  adjoined  the  plaintiff's  quarry,  being  separated 
therefrom  by  an  apparently  solid  wall  of  rock,  which  was  of 
such  a  height  that  water  accumulating  in  the  abandoned 
quarry  would  flow  over  the  defendant's  track  before  it  ran 
over  into  the  plaintiff's  quarry.  The  water  in  the  water- 
course, being  deflected  by  the  embankment,  ran  down  along- 
side it  into  the  higher  of  these  abandoned  quarries,  out  of  which 
it  was  conducted  under  the  track  by  a  culvert,  which,  in  or- 
dinary seasons,  was  sufficient  to  carry  off  all  the  water  that 
accumulated.  In  1888,  however,  an  extraordinarily  heavy 
freshet  occurred,  and  the  culvert  being  inadequate  to  dispose 
of  the  flood-waters,  they  overflowed  into  the  lower  of  the 
abandoned  quarries,  and  buret  through  the  dividing  wall 
which  separated  it  from  the  plaintiff's  quarry,  inflicting  the 
damage  complained  of.  At  some  time  before  the  building  of 
the  railroad  the  ancestors  of  the  plaintiff,  while  working  the 
quarry,  had  carried  their  excavations  several  feet  over  thei 
boundary  line  of  the  lands  of  the  Vermont  Marble  Company^ 
and  the  defendant's  testimony  went  to  show  that  if  the  divid- 
ing wall  had  not  been  thus  weakened,  it  would  have  withstood 
the  pressure  of  the  water.  The  defendant  accordingly  asked 
the  court  to  instruct  the  jury  tliat  if  the  plaintiff's  ancestors 
had  thus  trespassed  on  the  adjoining  premises,  and  by  so 
doing  had  caused  that  weakening  of  the  dividing  wall  which 
led  to  the  injury  complained  of,  the  plaintiff  could  not  recover. 
The  court  refused  to  give  this  instruction,  and  charged  the 
jury  that  for  the  determination  of  the  defendant's  liability  it 
was  immaterial  whether  there  had  or  had  not  been  such  an 
encroachment,  and  that,  if  there  had  been,  the  fact  would  not 
be  available  as  a  defense  in  the  action.  To  this  charge  the 
defendant  excepted. 

C.  A.  Proutyf  for  the  defendant* 
F.  (?.  Swiningtanj  for  the  plaintiff. 

***  RowEix,  J.  It  is  a  maxim  of  the  law  that  the  imme- 
diate, not  the  remote,  cause  of  an  event  is  regarded.  In  the 
application  of  this  maxim  the  law  rejects,  as  not  constituting 
ground  for  an  action,  damage  not  flowing  proximately  from 
the  act  complained  of.  In  other  words,  the  law  alwayfe  refers 
the  damage  to  the  proximate,  not  to  the  remote,  cause. 

It  is  laid  down  in  many  cases  and  by  leading  textwriterSi 
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that  in  order  to  warrant  a  finding  that  negligence  or  an  act 
Bot  amounting  to  wanton  wrong  ia  tha  proximate  caaee  of  an 
injury,  it  muat  appear  that  the  injnij  waa  the  natural  and 
probable  eequence  of  the  negligenea  ar  the  wrongful  aci|  *^^ 
and  that  it  was  such  as  might,  or  ought  to,  have  been  foreeeen 
in  the  light  of  the  attending  circumstancea.  But  this  rule  ia 
no  test  in  cases  where  no  intervening  efficient  cause  is  ibund 
between  the  original  wrongful  act  and  the  injurions  conae- 
quenees  complained  of,  and  in  which  such  consequences,  al- 
though not  probable,  have  actually  flowed  in  nnbrdceo 
sequence  from  the  original  wrongful  act.  This  is  well  illus- 
trated by  Stevem  v.  Dudley^  56  Vt.  158,  which  waa  this:  De- 
fendant was  a  marshal  at  a  fair,  and  in  clearing  the  track 
for  a  race  he  turned  off  a  man's  team  so  negligently  that  the 
man  was  thrown  from  his  wagon,  his  horse  broke  loose  and 
ran  against  plaintiff's  wagon  and  injared  him.  The  court 
below  charged  that  defendant  waa  not  liable  nnless  he  might 
seasonably  have  expected  plaintiff's  injury  to  result  from 
bis  act.  Held  error,  and  that  the  court  should  have  charged 
that  if  the  defendant  negligently  turned  the  team  off  the 
track,  and  thereby  the  team  was  deprived  of  the  control  of 
a  driver  and  became  frightened  and  ran  over  plaintiff's  team 
and  caused  the  injury,  without  any  superior  uncontrollable 
force,  or  witliout  the  negligence  of  a  responsible  agent  having 
intervened,  the  defendant  would  be  liable,  although  he  did 
not  anticipate,  and  might  not  have  anticipated,  such  conse* 
quenees  from  his  negligent  act  In  other  words,  that  the 
court  should  have  charged  that  if  defendant's  act  was  negli* 
gent,  and  in  the  natural  order  of  cause  and  effect  the 
plaintiff  was  injured  thereby,  the  defendant  was  liable: 
Smiih  ▼.  London  etc.  By.  Co.,  L.  B.  6  Com.  P.  14,  in  the  ex« 
chequer  chamber,  is  to  the  same  effect  There  the  com- 
pany's workmen,  after  cutting  the  grass  and  trimming  the 
hedges  bordering  the  railway,  placed  the  trimmings  in  heaps 
between  the  hedge  and  the  line,  and  allowed  them  to  remain 
therefor  several  days  during  very  dryireather,  which  had  con- 
tinued for  some  weeks.  A  fire  broke  out  between  the  hedge 
and  the  rails  and  burnt  some  of  the  heaps  of  trimmings  *^^ 
and  the  hedge,  and  apread  to  a  atubble  field  beyond,  and  was 
thetice  carried  by  a  high  wind  across  the  stubble  field  and 
over  a  road,  and  burnt  plaintiff's  cottage  two  hundred  yarfls 
away  from  where  the  fire  began.  There  was  evidence  that 
an  engine  had  passed  the  spot  shortly  before  the  fire  was  first 
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ieeoy  bat  no  eTrSeneer  tSiai'  it  bad  emitted  eparh;  nor  anj 
farther  evidence  that  the  fire  originated  from  the  enghie,  nor 
was  there  any  eridenoe  that  the  fire  began  in  the  heaps  of 
trimmfaigB  and  not  on  the  parched  gronnd  around  them.  The 
court  below  held  that  the  plaintiff  oonld  not  reeover,  beoanee 
no  reasonable  roan  would  hare  foreseen  that  the  fire  would 
consume  the  hedge  and  pass  across  a  stubble  field,  and  so  get 
to  plaintiff's  cottage  at  a  distance  of  two  hundred  jards  from 
the  railway,  crossing  a  road  in  its  passage.  In  the  exchequer 
chamber,  Chief  Baron  Kelley  said  that  he  felt  pressed  at 
first  by  this  yiew,  becauso  he  then  and  still  thought  that 
any  reasonable  man  might  well  have  failed  to  anticipate  such 
a  concurrence  of  circumstances  as  the  case  presented;  but 
that  on  consideration  be  thought  that  was  not  the  true  test 
of  defendant's  liability;  that  it  might  be  that  defendant  did 
not  anticipate,  and  was  not  bound  to  anticipate,  that  plain* 
tiff's  cottage  would  be  burnt  as  the  result  of  its  negligence; 
but  yet,  if  it  was  aware  that  the  heaps  were  lying  by  the  side 
of  the  rails,  and  that  it  was  a  dry  season,  and  that  tiierefoie 
by  being  left  there  the  heaps  were  likely  to  catch  fire,  defend* 
ant  was  bound  to  provide  against  all  circumstances  that  might 
result  from  this,  and  was  responsible  for  all  natural  conse- 
quences of  it.  And  with  this  agreed  all  the  judges.  Channel^ 
B.,  said  that  where  there  is  no  direct  evidence  of  negligence,  the 
question  what  a  reasonable  man  might  forsee  is  of  importance 
in  considering  whether  there  is  evidence  for  the  jury  of  negli- 
gence or  not.  And  Mr.  Justice  Blackburn  said  that  what  the 
defendant  might  reasonably  anticipate  was  material  only  with 
reference  to  the  question  whether  it  was  *^^  negligent  or  not, 
but  could  not  alter  its  liability  if  it  was  negligent. 

In  Rylands  v.  Fletcher,  L.  B,  8  H.  L.  832,  in  the  House  of 
Lords,  Lord  Cranworth  says  that  in  considering  whether  a  de- 
fendant is  liable  to  a  plaintiff  for  damage  that  the  latter  has 
sustained,  the  question  in  general  is,  not  whether  the  defend- 
ant has  acted  with  due  care  and  caution,  but  whether  his  acta 
occasioned  the  damage;  that  this  is  all  well  explained  in  the 
old  case  of  LainAeri  v.  Beaseyy  T.  Raym.  421;  that  the  doctrine 
is  founded  in  good  sense;  for  where  one,  in  managing  his  own 
affairs,  causes,  however  innocently,  damage  to  another,  it  is 
obviously  only  just  that  he  should  be  the  party  to  suffer;  that 
he  is  bound  so  to  use  his  own  as  not  to  injure  another. 

In  Smith  ▼.  Fletcher^  L.  R.  7  Ex.  805,  defendants'  mines  ad- 
joined and  communicated  with  plaintiff's  mines,  and  on  the 
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tarface  of  defendaDtt'  land  were  certain  hollows  and  openingB, 
partly  canaed  by  defendants'  workings,  and  partly  made  to 
facilitate  them.  Across  the  sar&ce  of  defendants'  land  there 
ran  a  brook,  which  they  had  diverted  from  its  original  conrse 
into  an  artificial  channel  they  had  made,  and  which  by  reason 
of  exceptionally  heavy  rains  overflowed  its  banks,  and  qoan- 
tities  of  water  poured  from  it  into  said  hollows  and  openings, 
where  already  the  rains  had  caused  an  unusual  amount  of 
water  to  collect,  and  thence,  through  fissures  and  cracks,  war 
ter  passed  into  defendants'  mine,  and  so  into  plaintiff's  mine. 
If  the  land  had  been  in  its  natural  condition,  the  water  would 
have  spread  over  the  surface  and  done  no  harm.  The  de- 
fendants tendered  evidence  to  show  that  they  had  taken  every 
reasonable  precaution  to  guard  against  ordinary  emergencies* 
and  that  they  had,  by  diverting  and  improving  the  water- 
course and  otherwise,  greatly  lessened  the  chanoe  of  water 
escaping  from  the  surface  of  the  land  into  their  own  mines, 
and  thenoeinto  the  plaintiff's  mine;  and  contended  **^  that 
they  were  not  liable  for  the  consequences  of  an  exceptional 
flood.  It  was  conceded  that  they  had  not  been  guilty  of  any 
personal  negligence.  But  the  court  ruled  that  they  were  ab- 
solutely liable  for  the  consequences,  and  rejected  the  evidence, 
and  a  verdict  was  taken  for  the  plaintiff,  which  was  allowed 
to  stand.  Baron  Bramwell,  in  disposing  of  the  case  in  bane^ 
said  that  the  defendants,  for  their  own  purposes,  and  without 
providing  the  means  of  its  getting  away  without  hurt^  brought 
the  water  to  the  place  whence  it  escaped  and  did  the  mischief^ 
and  that  that  made  a  case  against  them  calling  for  an  answer, 
and  that  they  answered:  "  We  brought  the  water  there,  in- 
deed, and  did  not  provide  a  sufficient  outlet  for  it,  but  had  we 
not  altered  the  original  course  of  the  stream,  it  wduld  have 
escaped  in  greater  quantities  and  done  more  mischief,"  which, 
he  said,  was  no  answer:  See  CahiU  t.  Easimanj  18  Minn.  824; 
10  Am.  Rep.  184. 

In  the  case  at  bar,  the  defendant,  for  purposes  of  its  own, 
wrongfully  turned  the  brook  from  its  natural  channel,  and  let 
it  flow  towards  plaintiff's  quarry,  not  knowing  what  would 
happen,  whereby  large  and  unusual  quantities  of  water  were 
brought  to  and  accumulated  in  the  Marble  Company's 
abandoned  quarries,  and  it  was  the  duty  of  the  defendants  to 
see  that  no  damage  was  thereby  done;  and  the  fact  that  it  did 
not  know  and  had  no  reason  to  suspect  that  the  plaintiff's 
predecessors   had  worked  their  quarry  out  of  bounds  and 
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thereby  weakened  the  wall  between  it  and  the  adjacent  quarry, 
makes  no  difference,  unless  such  fact  constitutes  contributory 
negligence  imputable  to  the  plaintiff. 

Now,  an  act  or  omission  of  a  party  injured,  or  of  those  for 
whose  acts  and  omissions  he  is  responsible,  in  order  toconsti* 
tute  contributory  negligence,  must  have  related  to  something 
in  respect  of  which  he  or  they  owed  to  the  defendant,  or  to 
those  in  whose  place  he  stands,  the  duty  of  being  careful,  and 
have  been  negligent,  and  in  the  production  ••^  of  the  injury 
have  operated  as  a  proximate  cause,  or  as  one  of  the  proxi- 
mate causes,  and  not  have  been  merely  a  condition.  It  fol- 
lows, therefore,  that  when  there  is  no  duty  there  can  be  no 
negligence. 

In  working  their  quarry  the  plaintiff's  predecessors  did  not 
know,  and  could  not  possibly  anticipate,  the  then  nonexistent 
circumstances,  that  years  afterwards  the  defendant  would 
build  a  new  road  where  it  did  in  1884,  and  wrongfully  turn 
the  brook  into  the  quarries  above,  whereby  their  quarry  would 
be  endangered  if  they  weakened  the  wall  by  working  out  of 
bounds.  Their  act  in  this  respect  was  not  wrongful  as  to  the 
defendant,  and  they  owed  the  defendant  no  duty  concerning 
it,  and  therefore  negligence  is  not  predicable  of  it,  even  though 
it  was  wrongful  as  to  the  Marble  Company,  with  the  rights  of 
which  the  defendant  in  no  way  connects  itself.  The  state  of 
the  wall,  legally  considered,  was  not  a  proximate  cause  of  the 
injury,  but  was  merely  a  condition  that  made  the  injury  pos- 
Bible. 

Judgment  affirmed. 

Proximate  and  Samote  Oanse.* 
1.  The  legal  theory  of  causal  connection  ii  that  which  If  briefly  let  forth 
in  Lord  Baooo's  oft-cited  gloss  npon  the  maxim  In  Jttre  nan  remota  eaum 
§ed  proxima  gpeetcUur-^**  It  were  infinite  for  the  law  to  consider  the  cauee 
of  causes  and  their  impulsions  one  of  another;  therefore  it  eontenteth  itself 
with  the  immediate  cause,  and  judgeth  of  acts  by  that,  without  looking  for 
any  further  degree."  Mr.  Wharton  (Negligence,  sec.  73),  by  comparing  with 
this  passage  the  classification  of  causes  in  another  of  the  great  philosopher's 
works,  shows  it  to  be  very  probable  that  the  "proximate  cause"  of  the 
maxim  was  regarded  by  him  as  synonymous  with  "efiBcient  cause. "  Whether 
this  inference  is  correct  or  not,  there  is  no  doubt  that,  in  the  practical  appV 
• — ^ 

*aKPBRKllCI  TO  MONOOaAPHIO  NOTES. 

Contributory  negligence  must  be  proximate  cause  of  injnry  to  excuse  defend- 
ant: Note  to  Freer  y,  Cameron,  65  Am.  Dec.  668-^70. 

Defect  in  highway,  when  proximate  oanse  of  injuries  to  traveler:  Note  to  Mom 
W.  Tovm  of  Richmond,  98  Am.  Deo.  006-912. 

Concurrent  liability:  Note  to  ViUagt  af  CarUrvUU  y,  OooUt^  16  Am.  Bt  Bep. 980-607. 
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iiiHon  of  tli6  maiiiB  bj  Um  Mort^  tfaia  oonvertilMlfty  of  tftii  twow  i» 
Uwaji  mnQintd.  **Th«  proximate  casM  is  tho  effioioDt  oanta^  tbo  one  Ikai. 
neoenarily  ■ato  the  others  in  iiiotioii"s  itmuxmee  0<k  t.  Boom,  05  U.  8L  117. 

Tbo  priiioiple  embodied  in  the  maxim  baa  been  foand  naefnl  in  tho  eol«» 
tioB  of  two  diatinct  elaaaea-of  oaaea:  1.  Thoee  whidi  reqnire  the  determiiM* 
tioe  of  tiw  lesponaibility  for  a  wrongf ol  aet,  whether  a  tort  or  a  brBaoh  of 
ooatraet;  aad  2»  Tboae  in  whiob  it  la  nooeaeary  to  aaeertaiii  whether  » 
oataatropbo  inrolTing  the  loia  of  property,  life,  or  bodily  capacity  baa  beoa 
oansed  by  a  peril«  the  oonseqaenoea  of  which  have  been  aMamed  by  an  ta- 
■orer.  The  fandamental  diffsrenoe  between  these  claases  is  that  in  tho 
latter,  tho  inTestigation  eeasso  when  the  nearest  oanae  adeqnate  to  prodnoo 
the  reanlt  in  qnestioo  has  been  diaooTered,  while  in  the  former,  the  object  ia 
to  connect  the  cirenmstance  which  is  the  snbjeot  of  the  action  with  a  reapon* 
mUe  haman  will*  Theae  two  classes  of  cases  will  be  disonssed  separately 
in  this  note. 

Proxinutto  mad  Bomoto  Oauao  In  Oaaoa  ZnTol^inv  Wronsftil  Acta. 

SL  In  every  action  in  which  redress  for  an  injury  is  aonght,  two  principal 
qnestions  are  raised:  1.  Who  is  responsiblo  for  tho  injury}  and  2L  What 
ooapeoaation  is  to  be  awarded?  The  determination  of  tho  latter  point  may 
require  an  examination  of  Tarioua  anbsidiary  injuriee  springing  from  tho 
one  which  forms  the  subject  of  the  action,  and  it  is  therefore  OTident  that 
the  maxim,  in  its  most  comprehensive  sense,  appliee  to  easqi  inrolTing 
merely  the  measure  of  damages,  which  are  granted  or  not^  according  aa 
they  are  proximate  or  remote.  Properly  speaking,  however,  the  award  of 
compensation  involves  a  determination  of  the  extent  of  tho  injury,  and  not 
its  authorship,  and,  as  the  form  in  which  the  maxim  is  couched  comtem- 
platea  rather  a  retrospective  than  a  prospective  view  of  the  chain  of  cauaa> 
tion,  it  aeems  preferable  to  oonifaie  ita  application  to  cases  in  which  tiio 
queatioa  raised  is  strictly  one  of  reapoosibility  lor  tho  failnra  of  duty 
alieged.  This  test  will  exdnda  all  cases  of  breach  of  contract^  inaamudi 
aa  the  anthorahip  of  the  wrong  is,  in  such  esses,  never  in  doubt.  An  ex. 
oepticn,  however,  may  properly  be  made  in  regard  to  tho  eases  in  which  tho 
oiroumstancca  give  the  plaintiff  the  option  of  suing  in  tort  or  in  contract-^ 
that  is,  where  the  facta  show  both  a  common-law  duty  and  an  obligation  to 
perform  a  contract:  Riek  v.  New  York  0ml.  ele.  B.  R,  Co,.  87  N.  T.  382. 
That  large  dass  of  causa  involving  tho  negligence  of  earners  ia  the  moal 
atriking  instaaeoof  this  double  remedy:  Batomy.  BoUomMe.  B.  Co.,  11  Ailon, 
600;  87  Am.  Deo.  730}  Warrtm  v.  FiUkhurg  B,  B.  Co.,  8  Allen,  827;  85  Am. 
Deo.  700;  JfcAtrey  v.  NoMkm  otc.  B,  BOo.,4  Cush.  400;  50  Am.  Dea  794; 
SmUiMm  V.  FkUadelphia  He.  &  &  Ox,  30  P^  St.  234;  72  Am.  Dea  69a  la 
these  caaea  tho  rule  of  du^  is  said  to  be  the  same^  whether  the  plaintiff  sues  ia 
tort  or  ia  contract,  bat,  aa  will  bo  pointed  oat  Utei^  thia  principle  haa  not 
been  universally  acted  upon. 

The  subject  of  proximate  and  remote  damagaa  ia  actions  for  breaohea  of 

contract  wma  treated  in  the  aotea  to  SmUom  v.  JfdcDonaltf;  60  Am.  Kep. 

48S-496;  Orifim  v.  Cobfor,  69  Am.  Dea  724-727;  MciRnmm  v.  McBwan,  42 

Am.  Rep.  461-465;  ifai«r«m  t.  if^qfor  ^  BrooMjfn,  42  Am.  Dea  48^1; 

We$Um  Umkm  T$L  Co.  w.  Cooper,  10  Am.  St.  Rep.  778-790. 

3.  Statbmkmtb  ov  thb  Rvli  ab  to  PaonMATS  Ain>  Ruora  OAun.— 
(a)  <7«M€ni%~**Tho  proaeima  eamoa  waa  originally  the  same  as  the 
cmiMiM,  or  cause  neoeesarily  producing  tho  reeult.    But  the  praotloal 
structioa  of  *  praximate  eaasa '  by  tho  eonrte  haa  oona  to  ha  tha  oaaaa  whloh 
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\  in  peodmcing,  tha  resalt*'t  State  t.  Manchester  etc.  B.  R.  Cfo.,  62  H.  H. 

Tcp$imm  T.  ZMwip  6ft  Ma.  449;  Im.  Oa,  w.  Boom,  96  U.  &  117.     ''By 

^  rozhnata  causa'  ia  intandad  an  act  whisk  diroafcij  prodaocdy  or  aoaonmd 

directly  in  pfodooiBg^  tha  injncy.    By  '  remote  cause '  ia  intcaded  that  whiob 

may  have  happened,  and  yet  no  injury  hare  ocearred,  notwithstanding  that 

no  injary  oonld  hare  oocarred  if  it  had  not  happened":  Bal&more  etc,  i?»  M. 

Co,  T.  Traimr,  33  Md.  642;  adopted  in  TVoy  t.  Cope  Fear  B.  B*  <7a,  99 

N.  G»  298;  6  Am.  St.  Rep.  621.     **A  proximate  cause  is  one  without  which 

the  aootdent  would  not  have  occomd  ":  Taylor  r,  Baldwin,  78  CaL  517. 

PnxBimate  Cause  is  One  </  Which  the  Injury  ie  a  Naiaral  and  Probable  (7a»* 
segaen^.— The  necessity  for  connecting  an  injury  with  a  responsible  egenl 
before  coflapansation  can  be  awarded  has  led  to  the  identification  of  the  rule 
embodied  in  tha  maxim  with  another  legal  principle  whieh  bears  more  di- 
rectly upon  the  question  of  accountability,  via.,  that  "every  man  must 
be  taken  to  contemplate  the  probable  conaequencea  of  the  act  he  doea"i 
Toumsend  t.  Wathen,  9  ESast»  277.  In  other  words,  the  construction  now 
generally  accepted  for  the  maxim,  so  far  at  least  as  it  appliea  to  negligent 
aots,  ia  that,  "in  determining  what  ia  tha  proximate  cause,  the  true  rale  ia 
that  the  injary  muat  be  the  natural  and  probable  consequence  of  the  negli- 
gence:  Boag  w.  Lake  Shore  etc  By,  Co.,  85  Fa.  St  293;  27  Am.  Rep.  653; 
Pemmylvania  B.  B>  Co.  ▼.  Kerr,  62  Pa.  St  353;  1  Am.  Rep.  431;  West  Ma> 
honoy  Tp.  ▼.  Wagner,  116  Fa.  St  844;  2  Am.  St  Rep.  604;  Milwaukee  etc. 
By.  Co.  T.  Kellogg,  94  U.  S.  469;  PtUnam  ▼.  Broadway  etc  B.  B.  Co.,  66 
N.  Y.  108;  U  Am.  Rep.  190;  Sharp  y.  Powell,  L.  R.  7  Com.  P.  263.  Tha 
reasoning  by  which  thia  identification  of  the  two  principlea  ia  effected  ia 
thua  clearly  expressed  in  Addison  on  Torts,  sac.  6:  "If  the  wrong  and  the 
resulting  damage  are  not  known  by  common  axperienoe  to  be  natnraUy  and 
usually  in  acqnenoe,  and  the  damage  doea  not,  according  to  the  nanal  oonraa 
of  events,  follow  from  the  wrong,  then  the  wrong  and  tha  damage  are  not 
sufficiently  conjoined  or  concatenated  as  oauae  and  effect  to  aupport  an  ac- 
tion."    (Cited  with  approval  ia  Cooley  on  Torta,  69.) 

(6)  Varioue  Forma  €/  the  General  Expression. — A  few  expreaafona  ia  tha 
reporta  may  be  quoted  to  ahow  the  varioua  shades  of  meaning  attached  by 
the  courts  to  the  rule.  Thus  a  liability  ariaea  if  the  reanlt  of  the  act  ia  '*  di- 
rect and  natural  "i  Topeka  v.  Tuttle,  6  Kan.  311;  or  if  it  ia  "auoh  aa  might 
probably  ensue  in  the  natural  and  ordinary  course  of  aventa":  Bast  Tennessee 
etcB.  B,  Co.r.  Hesters,  79  Ala.  315;  Oerhard  r.  Bates,  2  EL  ft  a  490;  or 
''ordinary  and  natural"!  Henry  v.  Southern  Pac  B  B.  Co.,  60  CaL  176;  or 
**  snch  aa  aooording  to  common  experienoe  ia  likely  to  reault  **:  Smethurst  r, 
CotigregathmU  Church,  148  Maaa.  261;  12  Am.  St  Rep.  650;  or  "auch  aa^ 
aooording  to  oommon  axperience  and  the  usual  oonrse  of  events,  might  raa- 
aonably  ba  antioipated*!  Hoadley  r.  Transportation  Co.,  115  Maaa.  804;  16 
Am.  Rep.  106}  Derrf  t.  Flitner,  118  Maaa.  131;  or  anch  aa  are  known  by 
oommon  axperienoe  to  ba  nanally  in  aeqnenoe":  Boey  r.  Felton,  11  Coul  B., 
N.  Si,  143;  or  anch  aa  follow  according  to  the  nanal  experience  of  mankinds 
Lane  r,  Atlantte  Works,  111  Mass.  136;  or  such  as  are  "legal  and  natural ": 
Vicars  ▼.  WUeoeks,  8  ESasti  Ip  a  phraaa  which,  in  view  of  the  later  decisions^ 
seems  somewhat  tautologicid,  aince  an  act  ia  not  legally  connected  with  tha 
injury  unleaa  the  oonnection  ia  naturaL  In  Smith  v.  Orun^  I*  R.  1  C.  P.  D. 
92,  Justice  Cb'ove  was  of  opinion  that  the  axpreasion  ''natural"  waa 
unsatisfactory,  and  remarked  that  "normal,  or  likely  or  probable  of  oooni^ 
rence  in  the  ordinary  oourae  of  thinga"  would  perhapa  be  preferable.    In 
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Buriom  ▼•  Pinierton.  L.  B.  S  Ez.  840,  JmUm  Bramwell  nniArktd  tfaal 
dAmagei  to  be  raoovenble  **  miut  ineyitably  iow  from  tbo  terfcioai  Ml  «l 
Iho  defendaut^**  bat  this  didum  teema  to  ba  Mvoelj  WBmatad  bj  tho  •«- 
thoritie%  and  ia  directly  oontradioted  by  MUkt  t.  8L  LquIb  afe.  i^.  Ox,  W 
Mo.  888^  wbera  tho  ooart  aaid  that  it  waa  not  naoeaaary  that  tha  ranlt 
ahould  ba  inevitable,  if  it  waa  nAtaral." 

(e)  Tiit;  Thai  the  Remit  Might  Have  Been  iPoreM^n.— Many  oaaea  make  tlw 
teat  of  liability  the  faot  that  the  oonseqaenoe  of  the  act  waa  "  aneh  aa,  mat* 
der  the  aorronnding  oiroamatanoaa  of  the  eaae,  might  and  onght  to  have  beaa 
(oreaeen  by  the  wrongdoer  aa  likely  to  flow  from  hia  acta":  Pemmjfhmua 
S.  B.  0(K  w.  Hope,  80  Pa.  St  373;  21  Am.  Rep.  100;  Atchimn  etc  B.  B.  C<^ 
▼.  Stafford,  12  Kan.  354;  16  Am.  Rep.  362;  Poeppere  ▼.  Mieaouri  Pac,  By, 
Oa.,  67  Ma  716;  29  Am.  Rep.  618;  Mtiherr,  Winona  eie,  B.  B.  Co,,  81  Minn. 
401;  Pennsylvania  B.  B.  Co.  t.  Kerr,  62  Pa.  St  863;  1  Am.  Rep.  431;  Jiarri- 
eon  ▼.  Davis,  20  Pa.  8t  171;  57  Am.  Dec.  695;  Lynch  r.  Knigfd,  9  H.  L. 
Gaa.  577;  Crater  ▼.  Binninger,  83  N.  J.  L.  613;  97  Am.  Dea  737;  McGrem 
T.  Stone,  63  Pa.  St  436;  Henry  ▼.  Southern  Pae,  B  B.  Co.,  50  Cal.  176; 
DoggeU  t.  Bickmond  etc,  B.  B.  Co.,  78  N.  G.  806;  Stanley  r.  Union  Depot 
B,  B.  Co.,lU  Mo.  606;  Weick  w.  Lander,  76  III  93;  DameU  t.  BaOentine,  S3 
Ohio  St  532;  18  Am.  Rep.  264;  Pent  ▼.  Toledo  etc.  By,  Co.,  69  IlL  349;  14 
Am.  Rep.  13;  Greenland  ▼.  Chaplin,  6  Ex.  243.  In  Atkinson  ▼.  Goodrich  etc 
Co.,  60  Wia.  141;  60  Am.  Rep.  352,  the  fall  extension  waa  given  to  thia 
principle.  "It  ia  not  enough  to  show  that  the  injury  ia  the  oatnral  conse* 
qnence  of  the  defendant's  act  It  mast  appear  that,  nnder  all  the  circnm- 
ataneea,  it  might  reasonably  have  been  expected  by  a  man  of  ordinary 
intelligence  and  pmdence  that  such  injury  would  result " 

{d)  Precise  Form  qf  Injury  Need  Not  Have  Been  Foreseen  to  Boise  a  Liability, 
On  the  other  hand  it  appears  to  be  an  accepted  principle  that  the  liability 
of  the  defendant  does  not  depend  upon  whether,  by  the  exercise  of  ordinary 
prudence,  he  could  or  could  not  have  foreseen  the  precise  form  in  which  the 
injury  actually  resulted,  and  that  he  may  be  held  for  anything  which,  after 
the  injury  ia  complete,  appears  to  have  been  a  natural  and  probable  conse« 
qnence  of  his  act:  HiU  v.  New  River  Co.,  9 Best  &  S.  303;  HiU  v.  Winsor,  118 
Mass.  251;  Lane  v.  Atlantic  Works,  HI  Mass.  1S6;  Bunting  r,  Hoggsett,  139 
Pa.  St  363;  23  Am.  St  Rep.  192;  Oil  CUy  Gas  Co,  v.  Bo^dnson,  99  Pa.  St  I; 
Higgins  T.  Deioey,  107  Mass.  49i;  9  Am.  Rep.  63;  Smith  v.  London  dt  South- 
western  By.  Co,,  L.  R.  6  Com.  P.  14;  5  Com.  P.  98;  Louisville  etc  By,  Co,  t. 
Wood,  113  Ind.  644;  Alabama  etc  B.  B.  Co,  v.  Chapman,  80  Ala.  615;  Quig- 
ley  V.  Delaware  etc  Canal  Co.,  142  Pa.  St  388;  24  Am.  St  Rep.  504;  PuU» 
man  Palace  Car  Co.  v.  Laack,  143  111.  242;  Galveston  ▼.  Posnainsky,  62  Tex. 
118;  50  Am.  Rep.  517.  The  reasoning  npon  which  thia  rule  is  founded  la 
that  the  law  regards  only  the  general  oharacter  of  the  act:  Louisville  etc  By, 
Co.  V.  Wood,  113  Ind.  644;  for,  aa  waa  remarked  in  West  v.  Ward,  77  Iowa, 
823;  14  Am.  St  Rep.  284,  "when  there  is  danger  of  a  particalar  injury 
which  actually  occnra,  we  most  surely  say  that  ia  the  nsnal,  ordinary,  natural, 
and  probable  result  of  the  act  exposing  the  person  or  thing  injured  to  the 
danger."  If  we  combine  thia  principle  with  the  one  atated  in  the  preceding 
paragraph,  the  result  seems  to  be  that,  when  tha  act  complained  of  waa  such 
that,  in  view  of  all  the  dronmatancea,  it  might  not  improbably  oauae  damage 
of  acme  kind  the  doer  of  the  act  cannot  ahalter  himaelf  nnder  the  defenaa, 
that  tha  actual  oonaequenoa  waa  out  wkkk  larely  foUowi  from  that  partioa* 
lar  act 
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(«)  Tkm  or  Diitana  Not  a  Dedshe  TeH  qf  PrwAv^  of  OcMm^^W  mom 
to  be  Tory  gontrally  agreed  that  the  "  proximate  oanee"  of  the  iDazim  haa  bo 
■eeewnry  oonneotion  with  time  or  diatanoe.  It  meami  "  eloeeneaa  o(  eaual 
relatioii,  not  nearness  in  time  or  distanoe  ":  Dtlawart  ote,  B,  B*  (Mk  r,  Sal- 
iMm»  39  K.  J.  L  299;  23  Am.  Rep.  214;  Pullman  Palace  Car  Co.  t.  Laadk^ 
143  HL  242;  Pennm/lcania  R.  R,  Co,  t.  Kerr,  62  Pa.  St.  353;  1  Am.  Rep.  431| 
Hoag  ▼.  Lake  Shore  etc.  R^.  Co,,  85  Pa.  St  293;  27  Am.  Rep.  653;  Havorkf 
▼.  biaU  Idne  etc  R,  R,  Co.,  135  Pa.  St  50;  20  Am.  St  Rep.  848.  At  the 
same  time  it  may  be  presumed  that  both  time  and  diatauce  may  be  tmpor* 
tant  as  bearing  npoti  the  qnestion  of  improbability.  In  Sneetibjf  r,  LaneasMn 
etc,  Rp,  CCfh,  R.  9  Q.  &  263,  Jastice  Grove  remarked  that  lapse  of  time 
may  make  a  cause  remote,  and  it  will  be  seen  in  aanoceeding  section  that  in 
determining  responsibility  for  damage  done  by  fires,  some  oonrts  have  a^ 
eribed  a  decisive  importance  to  the  intervention  of  space. 

(/)  D^endaM  Not  Liable/or  all  Poseible  Consequencee  qf  Wrongful  ilet— In 
Greenland  v.  Chaplin,  5  Bx.  243,  decided  in  1850,  Chief  Baron  Pollock  said 
that  he  "entertained  considerable  doubt,  whether  a  person  who  is  guilty  of 
negligence  is  responsible  for  all  the  consequences  which  may  under  any  cir* 
cu Distances  arise,  and  in  respect  of  mischief  which  could  by  no  possibili^ 
have  been  foreseen,  and  which  no  reasonable  person  would  have  anticipated," 
this  expression  of  doubt  being  a  statement  of  his  own  views  and  not  that  of 
the  rest  of  the  court,  and  in  Rigby  v.  Hewitt,  5  Bx.  240,  the  same  learned 
judge  used  similar  language.  The  modern  development  of  the  law  of  negli- 
gence has,  we  think,  settled  any  doubt  of  this  kind  in  favor  of  the  defend* 
ant.  Thus  it  was  said  in  Belding  ▼.  Johnson,  86  Qa.  177,  with  reference  to 
the  Georgia  code,  which  excludes  "possible  or  imaginary"  dangers,  that  this 
provision  was  merely  declaratory  of  the  oommon  law.  Indeed,  if  language 
has  any  definite  meaning,  it  is  difiBcult  to  see  how  it  oonld  ever  have  been  a 
matter  of  doubt  whether  a  liability  for  "probable**  consequenoes  oonld 
have  been  deemed  equivalent  to  a  liability  for  *'all  possible"  consequences. 
See,  however,  the  cases  illustrating  the  exception  to  this  principle  where 
goods  are  wrongfully  intermeddled  with  or  there  is  a  deviation  by  a  carrier: 
Sees.  8,  26  (c)  poet, 

3b  Vaouinus  ov  thi  Gbnbral  Rulu  Proposbd.— From  a  review  of  the 
foregoing  summary  of  the  attempted  generalizations  of  principles,  it  will  be 
seen  that  the  courts  have  not  as  yet  succeeded  in  formulating  any  rule  ez* 
pressed  in  terminology  scientifically  exact  The  words  naed  have  no  moan- 
ing except  snch  as  they  acquire  from  a  reference  to  considerations  by  which 
that  rather  shadowy  personage,  the  man  of  ordinary  caution  and  prudence, 
la  supposed  to  regulate  his  oondnct  This  unsatisfactory  condition  of  the 
law  of  oansal  connection  has  frequently  been  commented  on  by  the  courts. 
Thus,  it  has  been  said  by  an  eminent  English  judge,  that  the  task  of  the 
courts  la  "  something  like  having  to  draw  a  line  between  night  and  day**! 
Hcltibe  ▼.  London  etc  Rp.  Co.,  L.  R.  10  Q.  &  111.  Compare  the  remarks  of 
Chief  Justice  Thompson  in  Pennsylvania  R,  R,  Co,  r,  Kerr,  02  Pa.  St  853; 
1  Am.  Rep.  431.  In  WiO^  v.  Belfast,  61  Me.  576,  it  was  said,  that  "  much 
depends  on  the  common  sense  of  the  thing,"  and  in  a  ease  of  the  very  highest 
authority  the  oourt  declared  that^  after  all,  each  oaae  must  be  "decided 
largely  on  the  special  facts  belonging  to  it,  and  often  on  the  very  nicest 
discriminations":  Inturance  Co.  ▼.  Ikoeed,  7  Wall  52;  Page  ▼.  Budkeport,  64 
Ma.  58;  18  Am.  Rep.  239.  "The  law  looks  to  a  practical  rule,  adapted  to 
the  rights  and  duties  of  all  persons  in  society,  in  the  oommon  and  ordinary 
•onoems  of  actual  and  real  life":  Marble  ▼.  Citp  f^  Woreeeter,  4  Gray,  395. 
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(l^Sbaw,  O.  J.)  *"nie  law  regardt  prsetieal  distiset{oii%  iMm  Hum 
thoM  wbteb  m  merely  theoretiod  ":  lf««(iflife  ««&  On.  t.  AkUmgS^JL  <h^ 
109  Meae.  277;  If  Am.  Rep.  689.  (Per  (Aapman,  a  J.)  •^Ilie  tanM 
'prozimato'  and  *reinote'are  really  need  by  the  oovrte  in  llieir  orfioaiy 
aMl  popular  senae*s  Atchhom  eta  JL  B.  Ok  r,  ^at^/wrd,  12  Kan.  8M;  19 
Ao.  Rep.  902. 

In  fact,  after  all  the  efforta  of  the  moet  learned  fndgea  and  tezi-writen  is 
England  and  the  United  States,  it  eeema  ImpoeeiMe  not  to  admit  the  jvatioe 
of  the  following  remarks  of  Mr.  Jnstioe  Earl  in  BkrgoU  T.  Mayor  etc  t/Nem 
York,  96  N.  T.  264.  48  Am.  Rep.  622:  "  It  is  sometimes  said  that  a  party 
charged  with  a  tort,  or  with  breach  of  contract^  is  liable  for  such  damages  ae 
may  reasonably  be  supposed  to  hate  been  in  the  contemplation  of  both 
parties  at  the  time,  or  with  soch  damages  aa  may  reasonably  bo  ^rpected  to 
result  under  ordinary  etrcumstanoes  from  the  misconduct,  or  with  snch 
damages  as  ought  to  hate  been  foreseen  or  expected  in  the  light  of  the  sor* 
rounding  circumstances,  or  in  the  ordinary  oourse  of  things.  Those  various 
modes  of  stating  the  rule  are  all  apt  to  bo  misleading,  and  in  most  cases  are 
absolutely  worthless  as  guides  to  the  jury.  •  .  .  The  tree-  rule,  broadly 
stated,  is,  that  a  wrongdoer  is  responsible  for  the  damages  caused  by  his  mis- 
conduct. But  this  rule  must  be  practioable  and  reasonable^  and  henoe  its 
limitations." 

4.  QiNBHAL  Pbimoiplss  Statbd. — Under  these  circumstances  it  is  be- 
lieved that  the  method  of  generalization  which  is  likely  to  give  the  clearest 
idea  of  the  present  state  of  the  law  of  proximate  and  remote  cause  wiU  bo 
to  analyze  the  meaning  of  the  term  "  natural  consequenoea"  so  as  to  indi- 
cate, with  as  much  precision  as  the  circumstances  admit,  the  proper  stand- 
point from  which  to  examine  each  of  the  great  groups  under  which  the 
naturally  falL 

The  rule  that  a  wrongdoer  Im  liable  for  the  "natural  and  probable 
quences"  of  his  misconduct  involves  the  following  propositions: 

1.  Everyone  is  presumed  to  know  that  inorganio  matter  is  goyemed  1^ 
certain  fixed  laws,  and  that  no  portion  of  that  matter  can  be  mado  the  sab* 
ject  of  human  activity  without  the  production  of  results,  the  character  of 
which  is  determined  by  the  character  of  the  particular  portion  oi  matter 
affected. 

2.  Everyone  im  presumed  to  know  that  the  bodies  of  all  animals,  inolnd* 
ing  human  beings,  are  so  constituted  that  they  may  be  injured  in  many 
ways  by  external  violence,  and  that  if  exposed  to  certain  unhealthy  condi- 
tions are  reasonably  certain  to  become  diseased. 

3.  Everyone  is  presumed  to  know  that  all  animals^  including  human 
beings,  are  controlled  more  or  less  strongly  by  yarious  appetites^  impulseov 
instincts,  feelings  and  emotions,  each  of  which,  if  worked  upon  in  a  certain 
manner,  will  be  likely  to  induce  a  certain  kind  of  oonduck  Where  the 
lower  animals  are  concerned  this  presumption  is  carried  to  its  logical  con- 
clusions with  as  much  strictness  aa  where  the  lawa  regulating  inorganio 
matter  have  to  be  reckoned  with.  In  the  case  of  human  beings  the  problema 
introduced  by  the  fact  that  those  appetites^  eta,  are  to  some  extent  under 
the  control  of  an  intelligent  mind,  oapable  of  distinguishing  between  right 
and  wrong,  raise  questions  of  great  difficulty  to  which  the  oases  do  aoi 
furnish  a  consistent  or  satisfactory  answer. 

The  following  note  will  be  a  discussion  of  the  aztont  to  whioh  tha  oovrti 
haTo  given  effect  to  the  three  foregoing  preaumptiona. 
Before  entering  upon  the  general  treatment  of  the  snbjoo^  howerar^  il  ii 
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toiioUM*i»D«ttaMiBwIiloli,AU]ioii^ih6Mft4ir  tii«  def endaat  li 
la  A  vafjr  imImiim  41m  mxm»ni  the  plaintiff*fl  lajnry,  Iha  Utter  is  aever- 
IhelMS  aefe  ftUewed  to  noovwr  lUtnagei  in  a  ocmrt  of  jnetioe.  A  plaintiff 
naj  ieil  to  make  good  hie  oaee;  (1)  If  lie  is  not  the  person  in  whose  iaTor 
the  dnijy  alleged  to  have  been  viobtedy  is  inpoeed  upon  the  defendant; 
«(8)  If  the  daty  imposed  npon  the  defsiidaadas  ikot  a  doty  to  refrain  from 
inflieting  the  partionlar  damage  of  which  the  plaintiff  complains.  In  both 
theee  oaaas  the  kgal  ceaneotion  is  not  eetablished,  althongh  it  may  be  per- 
feetly  clear  that  the  injury  would  not  have  oconrred  bnt  for  the  defendant's 
act. 

6.  AonoM  lom  Tobt  Not  MAnrTAuriBLB  Uhlsbs  Dxtendant  Own  ▲ 
Dorr  90  PLADiTify.— In  the  first  class  of  cases  an  injury  may  be  proxi« 
matdy  and  direetiy  oaused  by  a  wrongful  aot,  but  the  plaintiff  cannot  re* 
cover  damages,  because  the  defendant  owes  him  no  daty,  whether  contraotnal 
er  inferred  from  the  relations  of  the  parties.  The  leading  case  on  this  point 
is  WinteHfottom  w,  Wtigbi.  10  BAees.  4  W.  109.  There  A  ooutraoted  with 
the  pGBtmaster*general  to  provide  a  mail  coaeh  to  oarry  the  mails,  and  B  and 
others  also  contraoted  to  furnish  the  horses  for  the  eoadi.  B  and  his  co-eon« 
tiaotors  hired  O  to  drive  the  coaefau  HM^  That  C  could  not  maintain  an  ac- 
tion against  A  for  an  injury  snatained  by  him,  while  driving  the  coach,  from  ito 
breaking  down,  owing  to  latent  defeats  in  its  construction.  Among  other 
thingi  Lord  Abinger  said:  "There  is  no  privity  of  contract  between  these 
parties;  and  if  the  plssntiff  aan  sne,  every  paesenger,  or  even  any  person 
pesHing  along  the  road,  who  was  ii^ured  by  the  upsetting  of  the  coach  might 
bring  a  similar  action.  Unless  we  confine  the  operation  of  such  contracts 
to  .the  parties  who  entered  into  them,  the  most  absurd  and  outrageous  con- 
sequences, to  which  I  can  see  no  limit,  would  ensue. "  Referring  to  the  allega- 
tion in  the  declaration  that  the  defendant  was  under  a  "  duty"  to  keep  the 
eoach  in  a  safe  condition,  Eolfe,  B.,  pointed  out  that  the  only  duty  arising 
from  the  contract  was  a  duty  to  the  poetmaster-general,  and  that  the  case 
was  one  of  those  "in  which  there  was  certainly  cbzmaiim,  but  damnum  ofttgue 
ufiaria.  The  mere  fact  that  the  poetmaster-general  oould  not  be  made  liable 
was  no  reason  for  allowing  an  action  to  be  maintained,  and  thus  breaking 
in  npon  the  general  rule.  The  principles  enunciated  in  this  case  have  fre- 
quently been  recognised.  "  Contractors  and  manufacturers  do  not  owe  a 
duty  to  the  whole  world  that  their  productions  or  works  shall  have  no  hidden 
defect":  OurUn  v.  8<mer9ei^  140  Pa.  St.  70;  23  Am.  St.  Rep.  220.  See  CoUi$ 
V.  Selden,  L.  K  3  Com.  P.  495;  Loop  v.  LUehfiM,  42  H.  Y.  351;  1  Am.  Rep. 
«43;  CotuUek  v.  Standard  OU  Co.,  122  N.  Y.  118;  10  Am.  St.  Rep.  475;  Bo/- 
tuigle  V.  ^cie  York  Cent  B.  A  Oo.^  66  N.  Y.  608;  Beiser  v.  Kmgdamd  tie. 
Mfg.  Co,,  110  Me.  606;  33  Am.  St.  Rep.  48^  sad  eases  cited  in  note.  A 
fortiori,  if  one  do  a  lawful  act  on  one's  own  premises,  he  cannot  be  held 
responsible  for  injnxions  consequences  resulting  therefrom,  unless  the  act  is 
so  done  as  to  constitute  negligence.  Thus  there  is  no  liability  to  a  neighbor 
injured  by  the  bursting  of  a  steam  boiler:  Spenoer  ▼.  Campbell,  9  Watts  k 
&  32;  Loaeo  v.  duU^  61  K.  Y.  494;  10  Am.  Rep.  638;  Xosee  v.  Buchamn,  51 
N.  Y.  476;  10  Am.  Rep.  623.  But  Judge  Thompson  (Negligence,  233)  thinks, 
-with  considerable  reason,  that  steam  boilers  should  properly  be  placed  in  the 
list  of  dangerons  artidss.  (See  next  section,)  See  also  i?odbooo(f  v.  WiUon, 
11  Cnsh.  221f  sustaining  the  same  general  principla.  On  analogous  grounds 
no  breach  of  duty  is  shown  where  a  taz-ooUector  ezhibite  to  an  intending 
purchaser  a  receipt  for  a  check  for  the  amount  of  the  taxes,  and  the  pur- 
ehaser,  after  paying  a  price  lised  on  the  supypositioa  that  the  taxes  have 
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been  satisfied,  flnds  that  the  check  Is  worthless^  and  is  eompened  to  pay  th* 
taxes  himself.  The  sole  do^  of  the  collector,  il  was  reoiarked,  was  to  fjtf 
aoqnittances  to  the  taxpayers.  Nor  can  A  recorer  damages  from  B^  wh« 
has  assaulted  one  of  the  paupers  of  a  town  whom  A  has  contracted  to 
support  in  health  and  sickness,  and  thereby  put  A  to  increased  expenses 
Anthony  ▼.  SUud,  11  Met.  290.  Kor  can  an  insurance  company,  unless  by 
being  subrogated  to  the  rights  of  the  insured,  maintain  an  action  against  ono 
who  has  caused  a  loss  which  is  covered  by  a  policy  issued  by  such  company: 
Insurance  Co.  ▼.  Brame^  95  U.  8b  754;  Rockingham  MuL  Fire  Ina.  Co,  T. 
Bosher,  39  Me.  253;  G3  Am.  Dea  618;  CotmecUeut  MuL  L\fe  Ine,  Co.  t.  Nem 
Haven  etc  /?.  B,  Co.,  25  Conn.  265;  65  Am.  Dec  671.  Nor  is  the  failure  of 
a  railroad  company  to  furnish  cars,  in  pursuance  of  a  contract  with  a  com- 
press company — the  result  being  that  the  cotton  accumulates  on  the  prem- 
ises of  the  latter  company — the  juridical  cause  of  damage  done  to  the 
property  of  a  neighbor  by  a  fire  communicated  from  one  which  broke  out 
among  the  cotton  from  some  unknown  source:  Martin  ▼.  8L  Louie  etc  By, 
Co.,  55  Ark.  610.  And  when  cotton  was  destroyed  under  circumstance! 
similar  to  those  just  mentioned,  it  was  held  that  there  was  no  liability  o« 
the  part  of  the  railroad  company  for  the  loss,  and  therefore  no  ground  for 
applying  the  principle  of  subrogation  in  favor  of  an  insurance  company 
which  had  indemnitied  the  owners  of  the  cotton:  8L  Louie  etc  By,  Co.  ▼• 
Commercial  U.  Ine,  C^,  139  U.  S.  223,  the  conrt  saying  that  the  loss  by  fire 
was  not  proximately  caused  by  the  carrier's  breach  of  contract 

6.  Modification  ov  Thu  Pbincipls  nr  thb  Casb  of  DuroiRona  Abti* 
CLKS. — In  many  instances,  on  the  other  hand,  the  law  raises  a  liability  which 
is  independent  of  privity  of  contract  The  most  striking  illustration  of  this 
is  furnished  by  the  rule  that  *'a  person  who  negligently  uses  a  dangerous  in- 
strument or  article,  or  causes  or  authorizes  its  nse  by  another  person,  in  such 
a  manner  or  under  such  circumstances  that  he  has  reason  to  know  that  it  is 
likely  to  produce  injury,  is  responsible  for  the  natural  and  probable  conse- 
quences of  his  act  to  the  person  injured,  who  is  not  himself  in  fault ":  Ceurter 
V.  Towne,  98  Mass.  567;  96  Am.  Dec.  682,  per  Gray,  J.,  who  relies  princi- 
pally on  the  English  case  of  Dixon  v.  Bell,  6  Manle  ft  S.  198,  where  the  de- 
fendant was  held  liable  for  intrusting  a  loaded  gun  to  an  unfit  person,  tho 
result  being  that  the  plaintiff's  son  was  severely  wounded  by  its  dis- 
charge. A  leading  decision  in  the  United  States  is  Thomae  v.  WincheeUTf 
6  N.  Y.  397,  57  Am.  Dec.  455,  where  the  defendant,  a  wholesale  druggist,  sold 
as  an  innocent  drug  a  deadly  poison  which,  by  the  negligence  of  the  vendor's 
servant,  had  been  wrongly  labeled.  The  vendee,  a  retail  druggist  sold  the 
drug  to  a  country  practitioner,  who  administered  it  to  a  patient^  and  the 
latter  became  seriously  ill  in  consequenoe.  The  wholesale  druggist  was  held 
liable  to  the  consumer.  The  same  principle  was  applied  in  Norton  v.  Sewattt 
106  Mass.  143;  8  Am.  Rep.  298;  Wellington  ▼.  Downer  Keroeene  OH  Co.,  104 
Mass.  64;  Elkiwi  ▼.  MeKean,  79  Pa.  St  493;  Binford  v.  Johndon,  82  Ind.  426; 
42  Am.  Rep.  508;  Oeorge  v.  Skiirington,  L.  R.  6  Ex.  1;  Lomgmad  v.  HoUiday, 
L.  R.  6  Ex.  761;  Pippin  v.  SJteppard,  11  Price,  400.  In  Davtdeon  v.  NicMe, 
11  Allen,  514,  a  distinction  was  taken  in  a  case  where  A  sold  a  chemical  in- 
nocent in  itself,  erroneously  supposing  it  to  be  another  chemical  equally 
innocent,  and  his  vendee  sold  it  to  B,  who,  assuming  it  to  be  what  it  pur- 
ported to  be,  mixed  it  witn  another  substance  and  thus  produoed  a  dangerous 
explosive,  which  subsequently  injured  him.  It  was  held  that  B  could  not 
recover  against  A.  Compare,  for  other  applications  of  the  rule.  Bird  v.  Hol-> 
lro<^  4  Bing.  628^  where  a  landowner  who  set  spring  guns  without  giving 
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notice  was  held  liable  for  injuries  resulting  io  a  trespasser,  and  the  oases 
cited  in  Carter  ▼.  Toume,  98  Mass.  667»  96  Am.  Deo.  682,  affirming  the  lia- 
bility of  persons  who  deliTer  dangerous  articles  to  carriers.  A  later  case  is 
Boston  etc  i?.  i?.  Co,  ▼.  Shanty,  107  Mass.  668,  where  two  manufaoturers 
shipped  dangerous  explosiYSs  bj  the  same  carrier  to  a  customer,  neither  of 
them  being  aware  of  the  other's  consigiimeut.  The  articles  exploded,  and 
the  manufacturers  were  held  responsible.  Lanffridger.  Levy,  2  Mees.  ft  W. 
619,  was  decided  on  the  ground  of  fraudulent  misrepresentation  rather  than 
careless  handling  of  a  dangerous  article.  There  a  defective  gun  was  sold  to 
the  plaintiff 's  father  for  the  use  of  the  plaintiff,  the  result  being  that  the 
latter  was  injured  by  its  explosion,  and  the  vendor  was  held  liable;  but  in 
the  masterly  judgment  of  Brett,  M.  B.,  in  the  recent  case  of  Heaven  v.  Pender^ 
L.  R.  1 1  Q.  B.  Div.  603,  it  is  classed  with  other  oases  in  which  a  duty  is  im* 
plied  independently  of  privity  of  oontract.  This  judgment  contains  the 
clearest  discussion  yet  given  of  the  question,  **  What  is  the  proper  definition 
of  the  relation  of  two  persons,  other  than  the  relation  established  by  contract 
or  fraud,  which  imposes  on  the  one  of  them  a  duty  towards  the  other  to  ob« 
serve,  with  regard  to  the  person  or  property  of  such  other,  such  ordinary 
care  or  skill  as  may  be  necessary  to  prevent  injury  to  his  person  or  prop- 
erty." The  reasoning  of  the  learned  judge  is  too  lengthy  to  quote  at  large,  but 
the  proposition  which  he  deemed  deducible  from  the  cases  was,  that  '*  when- 
ever one  person  is  by  circumstances  placed  in  snch  a  position  with  regard  to 
anovher,  that  everyone  of  ordinary  sense  would  at  once  recognize  that,  if  he 
did  not  use  ordinary  care  and  skill  in  his  own  conduct  with  regard  to  thotoe  cir- 
cumstances, he  would  cause  danger  of  injury  to  tfie  person  or  property  of  the 
other  a  duty  arises  to  use  ordinary  care  and  skill  to  avoid  such  injury."  The 
other  justices  of  appeal  declined  to  concur  in  such  an  extended  principle,  and 
Mr.  Pollock  thinks  that,  so  far  as  the  judgment  of  the  master  of  the  rolls  pur- 
ported to  exhibit  the  rules  defining  the  duties  of  the  occupiers  of  real  prop- 
erty, this  dissent  was  well  founded:  Pollock  on  Torts,  p.  354,  note.  But 
with  this  limitation,  there  is  probably  no  good  reason  to  question  the  cor- 
rectness of  the  principle  announced:  Shearman  and  Redfield  on  Negligenos^ 
sec.  116. 

7.  Nbckssart  Coitnbction  Betwbin  Dbfbnd ant's  Act  and  PLAiVTirr's 
Injury— (a)  Oenerally, — It  is  well  established  that,  although  the  defendant 
may  have  been  negligent,  and  the  plaintiff  may  have  suffered  an  injury,  the 
latter  must  fail  in  an  action  against  the  former  unless  the  connection 
between  the  negligence  and  the  injury  can  be  made  out:  Holmee  v.  City  qf 
Fond  du  Lae,  42  Wis.  282;  Adkina  v.  Atlanta  etc.  By,  Co.,  27  S.  C.  71;  Daniel 
V.  Metropolitan  By,  Co,  3  C.  P.  215;  WilUama  v.  Oreat  We^rn  By,  Co,,  L.  R. 
9  £x.  157,  and  the  cases  cited  in  the  following  paragraphs.  The  test  of 
such  a  connection  is  either  that  the  wrongful  act  must  have  been  the  causa 
fine  qua  non  of  the  injury,  a  cause  without  the  existence  of  which  the  injury 
would  not  have  been  suffered:  Walker  r.  Cfoe,  3  HurL  &N.  395;  4  Hurl.  &  N. 
350;  Hayes  v.  Michigan  Cent.  B,  B.  Co.,  Ill  U.  a  228;  or  that  the  injury  i» 
one  of  those  which  it  was  the  purpose  of  the  law  to  prevent^  when  it  imposed 
upon  the  defendant  the  duty  which  he  im  charged  with  having  infringed. 
Thus  the  negligence  of  a  railway  company  in  allowing  a  train  to  be  over- 
crowded is  not  the  proximate  cause  of  the  crushing  of  the  thumb  of  a  passen* 
ger,  who  was  trying  to  keep  out  intruders,  and  leaning  upon  the  door-lintel, 
when  a  porter  suddenly  closed  the  door  and  caught  his  hand.  It  was  sa 
accident  which  might  no  less  have  happened,  if  the  oar  had  not  been  over- 
erowded  at  alli  Metropolitan  By*  Co,  v.  Jackson,  8  App.  Gas.  198.    Nor  i» 
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IIm  wrongMexpiiklmi  4 'Hit  pfauntW "froB a  nulwaj «aririlhMl 
Miy  TiolMiot  Uia  proximaita  etmrnni  tiia  kM  of  a  pair  ggflridglimi  wfcldi 
tlwpl«atiffl«flUfaiBdUni:  Mwer  t.  LomAm  «fe  JSjr.  Ob..  L.  a8Q.&& 
Tbert  ii  no  oomieolioii  Iwtweaa  llie  onuMiOB  of  m  ooniacter  to  gtvo  aa 
oxpooted  ■igml  regarding  tbo  BMToaenl  of  »  tnun  and  an  iajnry  to  tiM 
•nginoar,  who^  in  laaoing  out  of  Ina  ongina  for  tbo  pnrpoaa  of  wateliiBg  fior 
^a  aignAl,  waa  atmek  by  «  water-onuia:  O9M  r,  Ckkago  He.  X.  B,  Oik  ^W 
Iowa,  690;  nor  bolwoan  an  omlaaion  to  foioa  a  right  of  way  and  aninjatyto 
an  animal  which  got  apon  the  track  and  injured  itaelf  by  patting  ita  foot  in 
a  rery  amall  hole,  ainoe  aneh  an  accident  might  have  occurred  anywhem 
Ifeb(m  ▼.  Cfhhago  tte»  i?.  B,  Co.,  80  Minn.  74;  nor  between  a  oarrier^ia  want 
of  aktll,  or  a  defect  in  hia  Toaael,  and  a  loaa  oanaed  by  a  anddenaqnal),  nnleaa 
thcae  eonditiona  aetaally  contributed  to  the  loaa:  HaH  t.  AUm,  2  Watta,  IMj 
nor  between  the  omimion  of  an  engineer  to  aonnd  a  whiatle  and  alaekon  the 
epeed  of  the  train,  upon  diaoovering  an  animal  on  the  track,  and  the  roaning 
orer  of  the  animal,  if  it  appeara  that  the  accident  wRoold  have  happened, 
oven  If  thoee  precantionB  had  been  obeei^odi  FUme§  ▼.  Ckkago  etc  ii.AOo., 
86  Iowa,  191 ;  nor  between  the  omieaion  of  the  engineer  of  «  gntTcl  train  to 
giTO  a  atartiag  aignal,  and  an  injvry  to  a  laborer,  who  atepa  ontaido  the 
track  to  avoid  the  train,  and  ia  forced  nndemeath  tiie  wheeb  by  the  waif^t 
of  a  maae  of  aand  which  auddenly  falla  from  the  aide  of  tin  pit:  Hamdehm'w, 
Bwriington  He  Rjf,0%,^  72  Iowa,  709,  nor  between  the  derailment  of  a  traia 
and  the  negligent  leaving  of  pilea  of  anew  between  the  raila,  when  the 
•evidenoe  ahowa  that  aomething  ontaide  the  traek  nniat  hare  oanaed  the 
accident:  McClamqf  ▼.  Chicago  He.  B.  B.  Co.,  80  Wia.  277;  nor  between  the 
obstmotion  of  a  highway  by  a  timin,  and  an  injury  reoeived  in  attempting  to 
paas  over  the  track  at  a  place  where  there  ii  no  regular  eraeaing;  Jadmm  t. 
BoUway  Co,,  18 Lea,  491;  49  Am.  Rep.  608;  PkUHmrgkHcB.  B.  Co.  t.  Siakg^ 
41  Ohio  St.  118;  62  Am.  Rep.  74;  nor  between  the  negligenoe  of  the  plain- 
tiT  in  standing  en  the  platform  of  a  car  and  an  injury  received  by  htm  alter 
alighting,  by  Mawn  of  the  negligent  backing  of  another  train  withont  a  aig- 
nal: Qad^den  t.  CantiUr  (Ala.  Sap.  Ot  Feb.  %  1898.  Oompato  Henarg  v. 
St.  Low$  tie.  By.  Co.,  76  Mo.  288;  43  Aol  Rep.  762);  nor  between  thene^- 
genee  of  a  railroad  eompany,  in  allowing  moving  oara  to  aeparata»  and  an 
injury  to  a  peraon  walking  on  the  track,  who  had  atepped  aaide  to  allow  tiie 
train  to  paaa,  and,  not  obaerving  ita  aeparation  into  two  parta,  went  on  to 
the  track  after  the  firat  had  paaaed  and  waa  run  over  by  the  aeoond:  Potion 
V.  BaH  Tenn.  eic.  B.  /?.  Co.,  89Tenn.  870;  (Mbetton  He.  B.  B.  Co,  f.  OkoMben, 
73  Tex.  296;  nor  between  the  omieaion  of  a  atreet-car  company  to  azpal  a 
drunken  paaaenger,  and  an  asaault  oommitted  by  him  on  another  paasen- 
ger,  after  they  had  both  left  the  car:  Prntnam  r.  Broadway  etc,  B.  A  Co., 
V  N.  7.  108;  14  Am.  Rep.  190.  The  question  of  proximate  eanae  waa 
left  to  the  jury,  where  an  engineer  broke  hia  arm  in  revetaing  the  lever 
of  a  locomotive,  for  the  purpose  of  aaving  a  train  whiidi  had  been  de- 
railed by  a  defective  track:  Knapp  v.  8Umx  City  H/e.  B.  B.  Co.,  66  Iowa, 
91 ;  64  Am.  Rep.  1,  and  alao  where  a  horae  eacaped  through  the  barbed* wire 
fence  of  a  right  of  way,  and  waa  ao  aoared  by  a  hand*oar  that  ha  ran  into 
the  fence:  Savage  v.  Chicago  He.  By.  Co,,  31  Minn.  419,  though  it  would 
aeem  that,  in  the  former  oaae,  decisive  weight  ahould  have  been  given  to 
the  fact,  that  the  injary  waa  received  in  an  attempt  to  aare  life  and 
property,  and  that  in  the  latter  the  likelihood  of  the  horae'a  being  frightened 
1^  aouie  moving  object  on  the  track  waa  sufficiently  atroag  to  jnstii^  the 
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«out  k  aayiiig,  m  a  matter  «l  Uw,  that  tha  non-npair  of  the  fenoa  was 
4he  omea  af  the  aooident. 

<^)  Bnaehi/Siakaor^  ZHi^l— The  genaial  nde  ia  tiiat,  if  a  breaah  af  ft 
«tatata  ia  wked  upan  i>y  tha  plaintiff  as  a  oaaea  of  action  ha  moat  ehow 
Bot  anlj  that  ha  ia  one  of  the  olaae  for  whoee  oenefit  the  itatate  ereated  a 
4aty,  OUiBom  w,  Leonard,  143  111.  182;  86  Am.  St.  Bap.  876  (citing  eeTaral 
aaaet),  bat,  alac^  that  the  breach  of  the  etatnte  b  the  proximate  oanse  of  tha 
injuy:  X^yCm  etc  Powder  Co.  T.  Teame^  131  111.  322;  19  Am.  81  Rep.  3i. 
'*  The  qneetion  ia»  was  the  breach  a  cotcea  eine  qua  non,  a  aanee  which,  if  it 
liad  not  existed,  the  injurj  woald  not  have  taken  place";  Hayee  ▼.  Miekif/ain 
€eM.  R.  R,  Co,,  111  U.  8.  228.  To  the  same  general  effect»  aee  Couek ▼• 
Steel,  8  EL  &  K  402;  Galena  etc.  R.  Co.  t.  Loomie,  13  HI.  648;  66  Am.  Dea. 
471;  Holman  ▼.  C,  R.  L  etc  R.  R.  Co.,  62  Mo.  664;  Wailaee  ▼.  8L  LomU  etc. 
R.  R.  Co,,  74  Mo.  697;  Powell  v.  Mieeouri  Pac.  R.  R.  Co.,  76  Mo.  82;  i^rtHD* 
ion  T.  Hannibal  etc  R.  R,  Co,,  77  Mo.  467;  PenneyUtania  Co.  ▼.  HennH,  70  Ind. 
■669;  36  Am.  Rep.  188.  The  doctrine  held  in  some  early  oaaea,  that  a 
breach  of  atatatory  duty  waa  CTidence  not  only  of  negligence,  bat  also  that 
each  negligence  canied  the  injury  complained  of,  ia  now  abandoned:  Shear- 
man and  Redfield  on  Negligence,  aection  27.  The  question  of  natural  eon* 
sequence  does  noX,  it  would  seem,  ariM  in  this  class  of  cases,  the  only 
condition  of  reeoyery  being  proof  that  the  breach  ot  the  statute  was  tha 
efficient  oanse  of  the  injury.  For  this  reason  it  is  difficult  to  admit  the 
aonndness  of  the  ruling  in  Poland  ▼.  Barhart,  70  Iowa,  286,  where  the  de- 
fendant sold  a  revolver  to  a  minor,  in  contravention  of  a  law  making  soeh 
sales  a  misdemeanor,  and  the  vendee,  in  using  the  weapon,  shot  himself  in  tha 
hand.  The  court  held  that  there  could  ba  no  recovery  unless  there  was  some- 
thing in  the  minor's  disposition  or  want  of  experience  from  whieh  the  da- 
fendani  might  reasonably  have  anticipated  that  such  an  aooident  would 
happen.  It  seems  to  us  that  the  aooident  was  preeisaly  one  af  thoaa  wkiofa 
the  statute  was  designed  to  prevent. 

(c)  OmiBmon  by  Railroad  Companiee  to  Oive  Signah  ai  0^iom<N(^— Tha  gaa- 
aral  rale  has  been  often  applied  to  oases  of  omiadoa  on  the  part  of  tha  aenr- 
ants  of  railroad  companies  to  give  signals  on  approaching  croeaings:  Jaekmm 
▼.  Chicago  etc  Ry.  Co,,  86  Iowa,  461;  Indiane^Hilie  etc  R.  R.  Co,  w.  Rtadb' 
man,  63  111.  117;  Sioneman  v.  Atlantic  etc  R.  R.  Co,,  68  Ma  608;  Hohnamr. 
Ohkago  etc  R.  R.  Co.,  62  Mow  664;  Chicago  etc  R.  R.  Co.  v.  Bendenon,  66 
HL  494;  lUinoie  Cent  R.  R.  Co.  v.  Phelpe,  29  111.  447;  Roe^fordeU.  R.  R,  Co. 
T.  Linn,  67  111.  109;  Quiney  etc  R.  R.  Co.  v.  WeUhoener,  72  HI  60.  Thia 
breach  of  duty  may  be  taken  advantage  of  even  by  one  who  haa  passed  a 
crossing,  and  whose  horses  are  startled  by  the  unexpected  sound  of  a  warn- 
ing whistle  within  the  prescribed  distance,  so  that  they  run  away  and  strike 
the  train:  Wakefield  v.  Cottnediad  etc  R,  R.  Co,,  37  Vt  830;  86  Am.  Dea 
711,  but  not  by  a  trespasser  on  the  track:  Parker  v.  Wilmington  etc  R.  R. 
0)u,  86  N.  a  221;  Roden  v.  Chicago  etc  Ry.  Co.,  133  III.  72;  28  Am.  St  Rep. 
685.  Where  the  question  of  the  connection  is  doubtful,  it  should  be  sub- 
mitted to  the  jury:  Chicago  etc  R.  R.  Co.  v.  McDanieU,  63  HI  122;  and  a 
general  finding  for  the  plaintiff  will  be  construed  as  a  finding  that  the  neces- 
sary connection  exists:  Creutfy,  Pacyic  CoaetRy.  Co.,  86  Gal.  291. 

{d)  The  Cbetruciion  qf  a  Highway  by  a  Train,  in  oontravention  of  an  ordi- 
nance or  other  statutory  provision,  will  not  render  the  oompany  liable  for 
the  fright  of  horses,  caused  by  the  appearanoe  of  the  oars  themselves,  thai 
result  not  being  the  one  which  the  statute  was  designed  to  obviate:  Clem* 

land  etc  Ry.  Co.  v.  Wynant,  114  Ind.  626;  6  Am.  St.  Rap.  644;  nor  for 
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fright  caused  by  noisM  procMding  from  another  train:  Stanton  ▼•  Lod^ 
viUe  tie.  Ry.  Co.,  91  Ala.  382;  StUeck  ▼.  Lake  Shore  eie.  Rg.  Osi,  68  Midi. 
195;  though,  on  the  other  hand,  if  tho  noiae  proceeda  from  tha  obafcmot* 
iiig  train  itaelf,  the  frightening  of  %  team  is  aotionable,  if  the  obatrao- 
tion  has  continued  an  unreaaonable  length  of  timet  Andrtwe  ▼•  Matom  CUf 
etc  R.  R.  Co.,  77  Iow%  669.  Nor  ia  anch  aa  obatmction  the  proximate  eavae 
of  an  injury  to  a  peraon  who^  in  mnning  to  go  lonnd  the  train^  after  il  be- 
gioa  to  move,  stnmblea  and  falla  underneath  the  eara:  BarUeif  ▼•  Minouri 
Pae.  Rjf.  O0.9  96  Mo.  367;  nor  of  an  injury  to  one  who  triea  to  paai  between 
the  oara:  Hudson  t.  Wabaeh  etc  R*  R.Co.,  101  Ma  13.  In  another  caae  the 
qneation  of  proximate  eanae  waa,  under  aimilar  eircnmatanceo»  aaid  to  be 
one  for  the  jury:  Penngyloatda  R.  R.  Oo.r.  Kelly,  31  Pa.  St.  877. 

(«)  l/nltttqful  Speed  qf  Traine. — Similar  rulea  are  applied  where  the  injnry 
la  alleged  to  have  occurred  on  aoconnt  of  the  unlawful  speed  of  the  train: 
Philadelpkia  etc  R.  R.  Co,  w.  StMing,  62  Md.  604;  PloMter  r.  IlUnoU  CemL 
A  R.  Co.,  86  Iowa»  449;  Svane  etc  Brkk  Co,  t.  SL  LouU  otc  R.  R.  Co.,  ^7 
Mo.  App.  624;  Story  w,  Chieoffo  etc  Ry.  Ox,  79  Iowa,  402;  Weetem  Ry.  COk 
qf  Alabama  t.  Maieh  (Ala.  Sop.  Ct,  Deo.  I,  1892);  Winstanley  ▼.  Chkago  etc 
Ry.  Co.,  72  Wia.  876;  Crowley  ▼.  Burlktgtom  etc  R,  ACo.,^  Iowa,  668. 

(/)  Other  Breaekee  qf  SttUutory  Duty. — ^The  same  principles  are  illustrated 
In  many  other  oases,  such  aa  a  failure  to  feaoe  a  right  of  way:  Maker  t. 
Winona  etc  R.  R.  Co.,  81  Minn.  401;  or  to  fence  in  stock:  Orcutt  ▼.  Pacijte 
CoaH  Ry.  Co.,  86  GaL  291;  or  to  maintain  a  gate  at  a  railroad  erossingi 
WUUanu  r.  Great  Weeterm  Ry.Co.,lj.IL9  Ex.  167;  or  to  put  a  atreet  in 
good  oonditiou  after  laying  a  traok  for  street-cars:  McOandlett  ▼.  CMeagoetc 
Ry.  Co.,  71  Wia.  41;  or  to  fasten  horaee  properly  in  a  town:  Siemen  ▼• 
Eieem,  64  OaL  4ia 

tor)  VMathn  qf  Law  hy  Pid<iU{f.^Whether  the  plaintiif 's  bieaofa  of  a  stai- 
Bte  is  in  such  a  sense  the  proximate  oause  of  his  injury  aa  to  disable  hia 
from  recovery  is  a  question  upon  which  there  is  much  conflict  of  authority. 
That  the  plaintiff  ia  so  disabled,  if  he  is  obliged  to  lay  the  foundation  of  hia 
action  in  hia  own  Tiolation  of  tho  law,  is  on  all  hands  admitted:  Oreffg  t. 
Wyman,  4  Gush.  822;  Way  t.  Footer,  1  Allen*  408;  MorHeom  w.  Oeiurai 
Steam  Nan.  Co,,  8  Ex.  733;  Heland  r.  Lowell,  3  Allen,  407;  81  Am.  Deo.  670| 
Thorp  T.  Hammond,  12  Wall  408;  nor  is  the  conyerse  of  this  proposition 
open  to  dispute,  vis:  that  the  mere  fact  that  he  is  engaged  in  an  unlawful 
act  is  not  enough  to  bar  his  action  unless  the  transgression  of  the  law  has 
contributed  to  the  accident:  Steele  ▼.  Burl^rdt,  104  Mass.  69;  6  Am.  Rep. 
191;  Klipperr.  Coffey,  44  Md.  117;  Welch  ▼.  ITesson,  6  Gray,  805;  Baberr. 
Porthnd,  68  Me.  199;  4  Am.  Rep.  274;  Spofford  r.  Harlow,  3  Allen,  176; 
Keame  t.  Sowden,  104  Mass.  63  n.;  Norrie  t.  LitchJUld,  35  N.  U.  271;  69 
Am.  Dec.  646;  Damon  ▼.  ScUuate,  119  Mass.  66;  20  Am.  Rep.  316;  Blan» 
tkard  ▼.  Ely,  21  Wend.  342;  84  Am.  Dec.  250  (citing  Hoffmann  ▼.  Union 
Ferry  Co.,  47  K.  Y.  176;  7  Am.  Rep.  435);  The  Farragui,  10  Wall.  334; 
Smith  V.  Conway,  121  Mass.  216:  Wrinn  t.  Jonee,  111  Mass.  360;  Kidder  y. 
Dumtablo,  11  Gray,  34*2;  TtOtle  r.  Lawrence,  119  Mass.  276;  Oale  t.  Lisbon, 
62  N.  H.  174;  Ftagg  v.  Hudson,  142  Mass.  280;  66  Am.  Rep.  674.  Where 
a  breach  of  statutory  duty  is  shown,  the  burden  of  proving  that  it  did  not 
oontribute  to  the  injury  ia  on  the  plaintiff:   The  Penneyhania,  19  Wall.  125. 

To  violations  of  the  Sunday  law  the  courts  have  applied  these  general 
principles  with  different  results  in  different  states.  Thus  in  some  jurisdic- 
tions the  mere  fact  that  the  plaintiff,  at  the  time  he  was  injured,  was  trans* 
greasing  that  law  by  traveling  ia  sufficient  to  deprive  him  of  hia  right  ol 
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ftetloii  for  an  injary  raiUiatd  through  a  defect  in  the  highways  Jehnmm  ▼• 
irtutmrgh,  47  V t.  28;  19  Am.  Rap.  Ill;  J<me»  t.  Andover,  10  Allen,  19;  HimA» 
kg  r.  Penobteoi,  42  Me.  89;  Connolly  ▼.  Boiton^  117  Man.  64;  19  Am.  Rep^ 
196;  ffamiUom  w.  Boston,  14  Allen»  476.  And  thii  disability  to  maintain  an 
action  haa  been  extended,  even  to  cases  where  the  plainti£f  waa  traveling  on 
a  alreet-cart  Stanton  ▼.  MetropoUian  R.  R.  Oo.^  14  Allen,  485;  or  working  in 
the  wheel-pit  of  a  mill:  McOrath  ▼.  Menoin^  112  Mass.  467;  17  Am.  Rep. 
129;  or  is  hart  while  crossing  a  railroad  through  the  negligence  of  the  com* 
pany's  servants:  8mUh  w,  Boston  etc  R.R.C0.,  120  Mass.  490;  21  Am.  Rep. 
638;  or  seeks  to  recover  for  an  injury  to  his  horse,  which  was  hitched  at  the 
side  of  the  road  and  mn  into  by  a  team:  Lyons  v.  Duotelle,  124  Mass.  387. 
The  Massachusetts  and  other  courts  which  have  carried  this  doctrine  to  such 
an  extreme  do  not  deny  that  a  breach  of  the  Sunday  law  stands  on  the 
same  footing  as  other  breaches  of  statute,  where  the  plaintiff  is  not  obliged 
to  aid  his  case  by  showing  his  illegal  act.  Thus  in  EaU  t.  Corcoi-on,  107 
Mass.  251;  9  Am.  Rep.  80,  il  was  held,  after  an  elaborate  review  of  tho 
authorities,  that  the  owner  of  a  horse  from  whom  it  is  hired  on  a  Sunday  to 
drive  to  a  particular  place  may  sue  tho  bailee  for  conversion,  if  he  drives 
the  animal  to  another  place.  In  several  other  courts  the  Massachusetts 
doctrine,  as  it  may  be  called,  has  been  emphatically  repudiated:  Mohney  ▼• 
Cook,  26  Pa.  St  342;  67  Am.  Dec.  419,  approved  in  Philadelphia  €te.Ry.  Co. 
V.  Philadelphia  etc.  Towboat  Co,,  23  How.  209;  Sutton  v.  Wauwaiosa,  29  YHm, 
21;  9  Am.  Rep.  634;  MeArthur  v.  Canal  Co.,  84  Wis.  139;  DuUon  v.  ITear^ 
17  N.  H.  34;  43  Am.  Dea  690.  In  thsae  courts,  there  is  of  course  no  dif« 
ficulty  in  holding  a  defendant  liable  under  a  state  of  facta  like  that  in  Hatt 
V.  Corcoran,  Vfl  Mass,  261;  9  Am.  Rep.  30;  see  Woodman  v.  Hubbard^  20 
N.  H.  67;  67  Am.  Dea  310. 

8.  Unlawful  and  Nsoligxiit  Acts,  Whbthu  Msasusb  ov  Liabiutt 
DiFFBRS  nr  RsoARD  TO. — Some  oases  seem  to  oountenanoe  the  theory  thai 
one  who  willfully  commits  an  unlawful  act  is  liable  even  for  remote  and  on- 
likely  consequences.  The  strongest  instanoe  is  SaUdmry  v.  Htrckenrodorf  106 
Mass.  468;  8  Am.  Rep.  364,  in  which  the  defendant  had  suspended  a  heavy 
sign  in  a  street^  thereby  contravening  a  oity  ordinanoa,  and  il  waa  blown 
down  during  a  gale  of  extraordinary  violence,  inilioting  the  injuries  com- 
plained of.  The  oourt^  after  remarking  that  if  the  defendant  had  merely 
been  negligent  he  oould  not  have  been  held  liable,  decided  against  him  on 
the  ground  that  his  act  was  illegal,  and  that  this  circumstance  prevented  his 
taking  advantage  of  the  abnormal  nature  of  the  agency  by  which  the  dam* 
age  was  ultimately  done.  The  two  cases  chiefly  relied  on  are  Didtinson  ▼• 
Boyle,  17  Pick.  78^  28  Am.  Deo.  281,  and  Woodward  v.  Atom,  36  Me,  27I9 
68  Am.  Dec.  699.  The  former  was  a  case  where  the  defendant  broke  into  m 
neighbor's  close  and  dug  away  a  portion  of  a  river-bank  near  a  dam— (the  facts 
are  incorrectly  stated  in  the  opinion  In  Salisbury  v.  Htrehenroder,  106  Mass. 
468, 8  Am.  Rep.  864)^the  consequence  being  that  a  flood  which  occurred  three 
weeks  afterwards  forced  a  passage  round  the  end  of  the  dam  and  damaged 
the  plaintiff's  property.  The  only  point  raised  waa  whether  the  fact  thai 
the  damage  done  was  not  actually  oonsummated  till  the  three  weeks  elapsed 
disabled  the  plaintiff  from  suing  in  trespass  vl  ot  arrnk,  and  it  waa  held  that 
it  did  noi^  Nothing  waa  said  about  the  abnormal  nature  of  the  agenoy*  nor 
ia  there  anything  kk  lbs  statement  of  the  ease  ts  show  that  the  flood  was  al 
all  out  of  ths  soBunon.  In  Woodward  v.  Ahom,  36  Me.  271,  68  Am.  Dea 
699,  the  gist  oi  the  action  was  negligence,  and  the  very  brief  opinion  of  Chief 
Justice  Shepley  concludes  with  the  remark  that  "  a  person  should  not  places 
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or  negligeiitly  aUoiv,  a  detoriouiabataiiM  to  remaia  where  the  nsefiil  wale« 
•f  Another  may  be  oornipted  either  by  ihe  erdinary  or  extMMrdiiiei7«  ym 
wA  very  anoommon,  action  of  the  elemente."  In  faet  it  ie  not  eaey  to  jm 
that  the  oironmetanoee  in  Maiuimry  v.  HkxikuiToder.  106  MMa.  tfS,  B  Am, 
Rep.  954,  require  the  application  of  any  broader  doctrine  than  that  one  who 
maintaine  a  nniaanoe  is  liable  for  all  the  oooeequenoee  which  flow  *^'y^^^ 
thevefrom,  and  an  of  the  kind  which  it  wae  the  intention  to  proTent  by  do- 
daring  the  act  in  question  to  be  a  nnisance;  and  such  a  doctrine  is  plainly  m 
oorollary  of  the  ordinary  principle,  that  the  question  of  care  ie  not  inrolTed 
in  an  action  for  injuries  reeulting  from  a  nuisance:  See  cases  cited  in  La/Urn 
tic  Powder  Co.  t.  Teamqf^  131  IlL  322;  19  Am.  St.  Rep.  34.  If  a  municipal 
oorporation  forbids  the  suspension  of  a  dangerous  object  in  a  position  whese 
it  will  be  likely,  in  the  long  mn,  to  harm  travelers^  it  is  reasonable  to  ei^ 
poee  that  high  winda  were  among  the  perils  against  which  it  waa  designed 
to  guard.  The  ordinary  laws  of  probability  then  become  inwnafcnrial,  for  the 
anthorities  having  expressly  declared  that  the  Tielent  action  of  the  demeate 
ie  sufficiently  within  the  range  of  practical  possibilities  to  be  taken  into  aiv 
oonnt,  the  courts,  in  passing  upon  aueh  a  qmm%  are  absolutely  bound  by  each 
declaration  as  a  rule  of  evidence. 

On  the  other  hand,  the  cases  assuming  that  the  liability  for  unlawful  aoti 
involves  the  question  whether  the  results  complained  of  are  nataral  and  prob> 
aUo  are  numerous:  City  ^  AlUigheny  ▼.  Zhnmermpmn,  96  Fk.  St  287;  40 
AnuRep.  649;  ^taicT.  i?«nl»%3&C.438;  16  Am.  Rep.787.  SoinJDerryT. 
Winer,  118  Mass.  131,  it  was  said,  in  a  case  where  the  owner  of  a  Teesel  had 
unlawfully  taken  possession  of  a  place  of  ehelter,  and  so  caused  the  wreak  of 
the  Teesels  of  another  peraon  who  had  received  permission  to  occupy  it,  that 
'*one  who  commits  a  tortions  act  is  liable  for  any  injury  which  is  the  nstnnl 
and  probable  consequence  of  his  misoonducti''  In  Brown  t.  Ckieago  ele.  My. 
Co.,  64  Wis.  a42,  41  Am.  Rep.  41,  the  liability  for  a  trespass  was  etated  to  bo 
that  *•  legitimately  flowing"  from  it,  and  in  The  S.  D,  HoUon,  66  Fed.  Rep. 
1010,  '*  reasonable  anticipation"  was  mentioned  as  the  test  Such,  too^  seomi 
to  be  the  principle  of  Rewner  v.  Cat^Uli,  86  Minn.  90;  1  Am.  St  Rep.  654^ 
where  it  was  held  that  the  shooting  of  a  dog  on  a  highway,  though  an  un- 
lawful act,  was  not  the  proximate  eanse  of  the  illneee  of  a  woman  who  was 
terrified  by  the  report  A  atill  stronger  ease  is  Sharp  t.  Powell^  Law  R.  7 
Com.  P.  268^  where  the  defendant,  contrary  to  the  proviaiona  of  a  polieo 
atatute,  caused  his  Tan  to  be  washed  in  a  public  atreet  The  water  laa 
down  a  gutter,  and,  but  for  a  hard  f roet  which  prevailed,  would  have  flowed 
harmlessly  through  a  grating  into  a  sewer;  but^  ae  the  grating  happened  to 
be  f  roaen  over,  the  water  spread  out  and  f roae  into  a  aheet  of  ice,  on  whidi 
the  plaintiff's  led  horse  slipped  and  injured  himselt  In  holding  that  tho 
defendant  was  not  liable,  the  court  used  such  ezpressiona  as  that  the  dam* 
sge  was  not  *' within  the  ordinary  consequences"  of  snob  an  act,  nor  "<mo 
whioh  the  defendant  could  fairly  be  ezpectod  to  anticipate  ae  likely  to  ensue 
from  his  act,"  and  laid  stress  upon  the  fact  that  the  **  water  would  aoeumulato 
and  freese  at  the  spot  where  the  accident  happened."  This  atandard  of 
liability  Mr.  Pollock  believes  to  be  the  right  one  (Torts,  page  48},  and  statea 
that,  in  his  opinion,  the  observations  of  the  court  in  the  later  case  of  CktHk 
▼•  Chamber*,  L.  R.  3  Q.  R  D.  327  (the  facts  of  which  will  be  giyen  in  a  snb- 
floquent  seotion),  are  opposed  to  the  general  weight  of  authority,  so  far  aa 
they  oonntenanee  the  principle,  that  the  liability  of  a  wrongdoer  may  ok* 
tend  even  to  remote  and  unlikely  consequences,  where  the  original  wrong  ia 
a  willful  trespass.    Such  a  principle^  however,  waa  not  neoessaiy  for  tha 
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decisioii  of  tliiB  case,  wliicli  may  fairly  b«  rested,  as  will  be  teen  (mc  28^ 
fKMt),  on  other  groooda,  and  was  not;  in  faet^  made  to  tnni  entirely  on  thai 
principle.  The  mling  in  Sharp  r,  Powett,  is  strongly  supported  in  Begha  ▼• 
BemieU,  4  Jar.,  K.  8.,  1088.  The  defendant  was  engaged  in  mannfaotaring 
fireworks,  contrary  to  statnte.  By  the  negligence  of  his  senranti^  a  fire 
broke  oat  which  caused  an  explosion  of  the  flreworkSt  and  a  rocket  flying 
across  the  street  ignited  a  house,  ttie  result  being  that  a  person  was  burned 
to  death.  Under  these  facts,  the  defendant  was  held  not  guilty  of  man* 
slaughter.  (For  oases  in  which  the  connection  between  the  unlawful  aot 
and  the  injury  is  involTcd  rather  than  the  measure  of  the  liability,  see  sec- 
tion 7,  anie.) 

The  above  summary  of  the  cases  seems  to  Justify  the  conclusion  that  there 
is  no  essential  difference  between  the  measure  of  liability  for  willful  and 
negligent  torts,  and  that  in  both  cases  the  injury  complained  of  must  be  a 
natural  and  direct  result.  To  this  rule  there  is,  however,  an  important  ex« 
ceptbn  in  those  cases  in  which  the  willful  tort  consists  in  the  unlawful  a^ 
sumption  of  dominion  over  another's  property.  If  A  intermeddles  with  or 
appropriates  what  belongs  to  B  he  olearly  does  so  at  his  peril,  and,  being 
liable  for  the  full  value  of  the  goods,  is  precluded  from  rai^ng  the  question 
whether  the  loss,  whether  total  or  partial,  which  ensues  while  they  are 
under  his  control  was  or  was  not  due  to  an  extraordinary  or  even  irresist- 
ible force.  Sooh  seems  to  be  the  doctrine  deducible  from  Harrison  v.  Beth' 
ley,  1  Strob.  626,  47  Am.  Dec.  678,  cited  approvingly  in  King  v.  Shanks,  12 
B.  Mon.  410;  WilhUe  v.  Speabnan,  79  Ala.  400;  EUn  t.  Luysier^  80  K.  T. 
253.  By  an  analogous  principle  a  carrier  who  deviates  from  his  route  is 
liable,  absolutely  and  in  all  events,  for  a  loss  of  goods  during  such  devia- 
tion, irrespective  of  any  exceptions  in  the  bill  of  lading;  PhiUips  t.  Brig- 
ham,  26  Ga.  617;  71  Am.  Dea  227;  Potoers  v.  Davenport,  7Blackf.  497;  43  Am. 
Deo.  100;  Crotiby  v.  Fitch,  12  Conn.  410;  31  Am.  De&  745;  Haind  ▼.  Baynm^ 
4  Whart  204;  83  Am.  Deo.  64;  DooIm  t.  Garrett^  6  Bing;  716;  Williame  v. 
Oram,  I  Conn.  487;  7  Am.  Dea  236;  RaUroad  Co.  O'JhnneU,  49  Ohio  St. 
489;  84  Am.  St  Rep.  679. 

The  general  rule  seems  to  be  subject  to  the  limitation  that  the  loss  in- 
curred by  the  misappropriation  is  suffered  in  regard  to  the  goods  theai- 
seWes.  Thus  in  Vedder  v.  Bildreih,  2  Wis.  427:  A  unlawfully  took 
possession  of  B*s  wagon  and  horses  while  he  was  on  his  way  to  settle  in  an- 
other state.  At  the  time  of  the  taking  the  roads  were  hard  with  frost  and 
in  a  good  condition  for  traveling;  but  during  the  detention  a  thaw  came^ 
and  B  was  consequently  unable  to  proceed,  and  lost  his  opportunity  for  put- 
ting in  a  crop.  It  was  held  that  this  was  too  remote  a  consequence  of  the 
original  trespass,  the  change  of  weather  not  being  an  occurrence  which  A 
was  bound  to  anticipate. 

9.  LiABiLnr  as  Dstebmined  bt  thb  Opbbatioh  ov  "Sobual  Pkxbigal 
Lawil — The  general  principle  is  thus  snecinctly  stated  in  Jordan  v.  Wyat^ 
4  Gratt.  161,  47  Am.  Deo.  720:  *'  He  who  gives  m  mischievous  impulse  to 
matter  is  the  actor,  by  whatever  instrument  or  agent  he  aots^  and  whether 
he  uses  muscular  strength  or  mechanical  force,  or  even  moral  power,  as  if  be 
commands  or  procures  another  to  do  the  aot;  or  whether  he  excites  or  in^ 
flames  into  action  seme  dormant  quality  or  property  of  a  substance,  natural 
•r  artificial,  animate  or  inanimate"  Thus  everyono  must  take  notice  at  his 
peril  of  such  ordinary  results  of  the  operation  of  physical  laws  as  ths  effect 
of  rain  upon  earth  newly  replaced  in  an  excavation:  Johnaon  t.  Friel,  60 
R  T.  679;  the  falling  of  the  tides  BohannoM  ▼•  Hammond,  42  CaL  227;  the 
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pooible  lilting  vp  of  a  riTer  m  th«  reralt  of  diTortiaf  Hi  w»ten:  Cftflswt  ▼. 
DankUy,  80  Ghu  114;  the  powibility  of  damago  to  ripulaa  proper^  M  tho 
rotolt  of  the  removai  of  grmTol  from  the  bed  of  a  ■tream:  Didtbum  ▼•  Bcfie^ 
17  Pick.  78;  28  Am.  Deo.  281;  the  flooding  of  land  by  the  obstraotion  of  m 
river:  Hine$  r.  JarreU,  26  8.  0.  480;  the  poesible  aggraration  of  the  ill  ri- 
enlte  of  each  obstraotion,  in  oonseqnenoe  of  the  more  rapid  denudation  of  tlM 
■oil  above  by  a  wider  onltivation  thereof:  MiasMppi  etc  JR.  B.  Oo.  r.  An^ 
hold,  67  Mias.  38;  the  action  of  water  in  carrying  anbetanoee  of  a  eert^a 
•pecifio  gravity:  Woodtoard  T.  Abom,  36  Me.  271;  68  Am.  Deo.  699;  tlM 
deatructive  effects  of  letting  loose  water  which  has  been  dammed  np:  PolkU 
T.  Long,  56  N.  Y.  200;  the  increased  percolation  of  water  which  may  follow 
an  alteration  of  the  surface  of  ground:  Hindman  r.  North  Eatlem  Rf/,  Ox. 
L.  11.  3  C.  B.  D.  168;  or  from  the  collection  of  the  water  in  a  reaerroir,  eo 
as  to  augment  the  pressure:  WiUon  t.  City  of  New  Bedford^  108  Mass.  261; 
1 1  Am.  Kep.  352;  the  possibility  that  a  dam  may  be  formed  by  the  break- 
iiig  up  of  ice  upon  which  a  quantity  of  logs  have  been  negligently  left: 
Oeorge  t.  Futh,  32  N.  H.  32;  the  possibility  that  the  accumulation  of  snow 
upon  an  awning  may  break  it  down:  Day  ▼.  Mil/ordf  5  Allen,  98;  the  effect 
of  water  of  a  certain  temperature  in  melting  ice;  Union  Ice  Co,  w,  OroweU, 
65  Fed.  Rep.  87  (Ct,  of  App);  the  ordinary  effect  of  a  thaw  is  oausiog 
masses  of  snow  to  slip  from  the  roofs  of  houses:  SmftJiurst  ▼.  Congrtgational 
Churdi,  148  Mass.  261;  12  Am.  St.  Rep.  650;  the  fact  that  the  f reesing  of 
water  in  a  pipe  frequently  breaks  it:  Shrdet  ▼.  Hall,  4  Bing.  607;  the  dan- 
gerous properties  of  electricity  passing  along  a  wire:  Ahem  ▼.  Oregon  TdO' 
phone  Co.  (Oregon  Supreme  Court,  June,  1893);  the  certainty  that  a  hard 
■nbstauce  striking  against  another  will  rebound:  Harttrig  ▼.  North  Paeyic 
Logging  Co.,  19  Or.  622;  the  probability  that  a  boat  turned  adrift  without 
anyone  to  control  it  will  damage  itself  by  stranding  or  otherwise:  Heaney  ▼. 
Heaney^  2  Den.  C.  C,  625;  the  certainty  that  gas  under  pressure  will  escape 
from  a  defective  pipe,  and  produce  a  dangerous  ezplosiye,  when  mixed  with 
the  air:  BurrovM  ▼.  Maixii  Oae  etc,  Co,,  L.  R.  6  Ex.  67;  7  Ex.  96.  In 
Chamberlain  ▼.  Oshkosh,  84  Wis.  289,  36  Am.  St  Rep.  post,  a  city  was  held 
not  liable  for  personal  injuries,  caused  by  stepping  on  ice  formed  in  a  deprea- 
■ion  on  a  sidewalk,  but  it  is  difficult  to  see  how  such  a  ruling  can  be  sus- 
tained on  general  principles,  or  how  the  causal  connection  can  be  broken  bj 
the  accumulation  of  water  in  a  hole  and  the  consequent  formation  of  a  dan- 
gerously smooth  surface  by  the  normal  action  of  frost.  The  case  is  directly 
opposed  to  Atchison  t.  Kingt  9  Kan.  550,  and  probably  depends  on  the 
peculiar  doctrine  adopted  in  Wisconsin  regarding  liability  for  defects  in 
streets:  See  Bing  ▼.  Cohoee,  77  N.  Y.  83;  33  Am.  Rep.  574.  A  similar  re- 
mark may  be  made  in  regard  to  Bi-andon  v.  Man^factu^'ing  Co.^  61  Tex.  121. 
There  the  plaintiff's  cotton  was  wetted  by  the  defendants'  negligence,  and  in 
thb  condition  shipped  to  New  York.  On  the  way  the  water  in  the  cotton 
f  roie  and  the  latter  was  damaged.  The  court  said  that  the  cold  weather  was 
the  proximate  cause  of  the  loss,  and  that  the  defendant  was  therefore  not 
liable.  In  Alabama  etc,  B.  B,  Co,  ▼.  Chapman,  80  Ala.  615,  a  locomotive 
■truck  a  cow  and  threw  her  against  the  plaintiff.  The  defendant  was  hold 
liable  (subject  to  proof  that  the  collision  was  dne  to  negligence),  on  the  gen- 
oral  principle  that  injuries  produced  by  instnimontalities  put  in  operation  by 
negligent  acts  are  proximate  consequences  ol  snob  acts.  In  McAfee  r.  Cr<if' 
ford,  13  Uow.  447«  the  defendant  abducted  sereral  of  the  plaintiff's  slaves, 
and  the  rest  were  so  frightened  that  they  ran  away  and  hid  themselves.  As 
a  part  of  his  damages  the  plaintiff  was  allowed  to  show  that  a  river  running 
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pait  fail  plantation  was  swollen  by  heavy  rains,  whQe  his  sUym  were  thnt 
■disiiig,  and  carried  away  or  spoilt  a  large  quantity  of  firewood;  and  also  thai 
bj  reason  of  tho  plantation  being  thns  left  nngnarded,  droret  of  oattle  brokt 
§tk  and  destroyed  a  portion  of  his  oom  erop.  This  is  oritioised  as  an  aztrema 
Mse  in  8eoU  t.  Bunter,  46  Pa.  St.  192;  84  Am.  Dec.  542;  but,  althongh  tht 
•oart  does  not  state  the  grounds  of  its  decision,  there  seems  no  difficulty  in 
saying  that  the  defendant  was  fairly  chargeable  with  knowledge,  that  the 
aotion  of  the  elements  may  at  any  timo  raise  a  river,  and  that  animals  are 
aocnstomed  to  stray  and  to  seek  their  food  without  any  regard  to  the  rights 
of  property.  Qases  based  on  the  latter  propensity  will  be  found  in  another 
section,  and  that  the  flood  and  its  oonsequenoes  were  something  reasonably  to 
be  anticipated  seems  clear  from  the  oases  just  eited.  This  principle  that,  if 
a  person  deprives  another  of  the  means  of  protecting  his  property,  he  must 
respond  in  damages  for  any  injury  which  that  property  suiSers  in  conse- 
quence of  the  normal  operation  of  natural  forces  was  also  exemplified  in 
Tke  Oeorge  and  Rkhard^  I*  R.,  3  Adm.  466,  where  a  ship  lost  her  masts 
by  a  ooUiaion  which  occurred  through  the  defendant's  negligenoe  and  was 
afterwards  wrecked  while  in  that  helpless  condition.  8o^  too^  where  the 
defendant  supplied  a  chain-cable,  warranted  to  last  two  years,  and  it  broke 
within  that  time,  and  an  anchor  afllzed  thereto  was  lest,  it  was  held  that 
the  value  of  the  anchor,  as  well  as  of  the  cable,  might  be  recovered:  BorrO' 
daile  ▼.  Bruniom,  8  Taunt,  6.36.  Compare  PUttbwrg  v.  Qrieft  22  Pa.  St.  64; 
60  Am.  Dea  66.  • 

10.  Thb  Growth  or  VioETiTiON  in  places  where  its  presence  may  cause 
injury  to  person  or  property  may  also  raise  a  liability,  as  where  a  railroad 
allows  weeds  to  grow  so  high  at  a  crossing  as  to  obstruct  the  view  along  the 
track,  and,  as  a  result,  a  train  runs  over  stock:  IndianapolU  eic.  R,  R,  Co,  v. 
Smith,  78  HI.  112L    Compare  Eame»  v.  Texcu  eU.  R.  R.  Co,,  63  Tex.  660. 

11.  Spread  of  Firbs.— (a)  C^eneral  Prineiplea, — ^The  theory  of  causal  con- 
nection, where  natural  forces  are  concerned,  has  been  discussed  most  fre* 
qaently  in  determining  the  limits  of  liability  for  injuries  by  fire.  Prima 
/ode  it  would  appear  that  decisions  based  upon  the  well-known  phenomena 
of  combustion  should  be  entirely  harmonious.  Fire  will  spread  as  long  as  it 
finds  any  aliment  in  its  path,  and  since  the  intervals  over  which  it  will  leap 
depend  upon  such  ordinary  considerations  as  the  heat  of  the  flame^  the  dry* 
ness  of  the  weather,  the  strength  of  the  wind,  and  the  like,  there  docs  not 
seem  to  be  much  room  for  difference  of  opinion.  Logically,  the  originator 
of  the  fire  should  have  no  defense  except  the  occurrence  of  some  abnormal 
event,  like  an  explosion  or  the  prevalence  of  a  wind  so  strong  as  to  amount 
to  vi9  major.  Perhaps  the  weight  of  authority  is  in  favor  of  this  view,  but 
many  courts  have  shrunk  from  the  consequences  of  carrying  out  this  theory 
consistently,  and  have  put  forth  decisions  which  seem  to  have  no  support 
but  the  supposed  expediency  of  not  imposing  too  severe  a  penalty  upon  tho 
wrongful  actor,  though  it  is  not  very  apparent  upon  what  principle  a  tort- 
feasor should  be  thu«  favored.  If  any  extraneous  oonsideration  is  to  be  re- 
garded, it  would  seem  that  the  innocent  person  who  loses  by  the  wrongful 
act  has  a  decidedly  stronger  claim  upon  the  bounty  of  the  law  than  the  per* 
aon  who  has  caused  the  loss:  See  ffoyt  r.  J^ers,  80  Mich.  181. 

Up  to  a  certain  point  the  cases  are  in  harmony.  If  a  fire  is  started  on  tho 
plaintiff's  premises  by  the  defendant's  negligent  use  of  his  property,  or  if 
the  fire  sturts  on  the  defendant's  premises  and  spreads  directly  to  the  plain* 
tiff's,  the  defendant's  liability  is  not  disputed  even  in  the  states  which  have 
•onfined  that  liability  within  tho  narrowest  limits:  WM  r,  Rome  eie,  R*  M* 
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Co.,  40  N.  Y.  420;  10  Am.  Bep.  889;  Woodrnf'*  due,  4  Md.  242;  88  Abu 
Deo.  72;  Baiihnort  etc  R.  M.Ch.  T.  Daneif^  87  Md.  10;  AmtapoUi  ete,  R.  JL 
OtK  T.  OanU.  88  Md.  116;  R^oht.  €frm$,  68  Md.  877;  PhUade^pUa €ie,  R.  A 
Co.  T.  CimakUiie,  80  Md.  140;  BaUimon  ete.R.&OtKr.  Bhipkg,  80  Md.  9Mf 
KeUofig  t.  Chkago  Uc  R.  R  Co.,  26  Wis.  228;  7  An.  Bep.  68;  OU  Crtdt  «te 
A.  R.  Co.  T.  KdghroH,  74  Pk.  St.  820;  Htmry  T.  SottfAem  Pa&  R.  R,  Co.,  0I> 
GftL  176.  The  faot  tluit  the  lire  diee  away  and  raiolden  for  two  daji^  and 
them  atarta  afreah,  doea  not  abow  any  break  of  oanaation:  Kripjmer  ▼.  BkH 
28  Minn.  130;  nor  ia  the  defendant  leaa  liable  becanae  the  fire  doee  not  apraad 
immediately  after  breaking  out:  Haverly  t.  BtaU  Line  ttcR,  R,Co.,  ISO  Pa* 
St.  60;  20  Am.  8t  Rep.  848;  nor  ia  it  material  that  the  defendant  did  not 
antieipate  that  the  fire  wonld  be  oommanicated  in  the  partionlar  direetioB 
in  which  it  aotnally  apread:  HiggiM  t.  Dewey,  107  Maaa.  4M ;  0  Am.  Rep.  88L 

(h)  IntervenUom  qf  Spaee,  Dwernty  tff  Ownenlhip,  eie. — ^The  rule  most  eon- 
aiatent  with  principle  ia  that  atated  in  CindmnaU  ete,R»R,Co,  T.  Barber  (Ky. 
Ct  of  App.  Feb.  16, 1803):  "  If  the  fire  apreada  from  the  matter  firat  ignite^ 
the  intervention  of  oonsiderable  apace^  diTeraity  of  ownership,  or  Tarion* 
phyaioal  objeots,  doea  not  preolnde  recovery.*  To  the  aame  effect  aee  Perky 
V.  EoMiem  R.  R,  Co.,  08  Maaa.  414;  08  Am.  Bea  645;  Jordan  r.  WyaU,  4 
Oxatt.  161;  47  Am.  Deo.  720;  Ciemene  t.  Hannibal  etc  Ry.  Co.,  63  Ma  866; 
14  Am.  Rep.  460  (space  of  fifty  yards);  HooikeeU  ▼.  Concord  R.  R.  Co,,  88 
N.  H.  S42  (apace  of  fifty  feet);  Atdumm  eU.  R  R.  Co,  r.  Baiee,  16  Kan.  282; 
^il^woA  etc.  R.  R.  Co.  v.  8taf\ford,  12  Kan.  354;  15  Am.  Rep.  362;  Adamm 
r.  Toang,  44  Ohio  St  80;  58  Am.  Rep.  780;  QuigUy  ▼.  StoMridye  etc  R.  R. 
Cc.  8  Allen,.  438;  Grand  Trumk  R  R  Oo.  r.  Rkhardeon,  01  U.  S.  454;  Dela^ 
ware  etc  Ry.  t.  Salmon,  80  N.  J.  L.  208;  28  Am.  Eep.  214;  CramdaU  ▼.  Good* 
rick  TrawporCation  Co.,  16  Fed.  Rep.  75;  JngertoU  t.  Stoekbridgo  etc  R.  R 
Co.,  8  Allen,  438;  Lomsville  etc  Ry.  Co.  ▼.  Krinning,  87  Ind.  351;  JaekeomnUe 
etc  Ry.  Co.  r.  Pentneular  Land  etc  Co.,  27  Fla.  1;  Smiiik  ▼.  London  ete.  Ry. 
Oa,  L.  R.  5  Com.  P.  88;  6  Com.  P.  14.  Other  caaea  hold  that  where  the  fira 
is  communicated  indirectly  to  the  plaintiff's  property  it  should  be  left  to  tho 
jury  to  say  whether  the  connection  of  canse  and  effect  is  made  oat:  Perry  t. 
Southtm  Pae.  R.  R.  Co.,  50  CaL  578;  ffenry  r.  Southern  Pac  R.  R  Oc,  60 
CsL  183;  Qreen  Ridge  R  R  Co.  r.  Brinkman,  64  Md.  52;  54  Am.  Rep.  755^ 
eapeoially  when  the  distance  is  greats  Atkumon  T.  Ooodriek  etc  Co.,  60  Wis. 
141;  56  Am.  Rep.  352. 

(c)  Wind,  Whether  Breaks  Cam9ation.^8omo  anthoritiea  adopt  the  logical 
doctrine  that  no  wind,  unless  it  be  an  extraordinary  one,  ia  an  intervening 
cause  sufficient  to  excuse  the  defendant:  Ineuranee  Co.  r.  Tweed,  7  WalL  52;. 
BattTenneMe€Ry.Co.v.  Heetere,  90  QtL.  11;  CSUoago  etc  R.R.  Co.  r.  WUHame, 
131  Ind.  30,  overruling  the  earlier  case,  Penneylvania  Co.  ▼.  WkUlodt,  00  Ind. 
16;  50  Am.  Rep.  71;  AUieon  t.  Com  Shxhange  im.  Co.,  57  N.  T.  87;  Lonie^ 
wile  etc  R  R.  Co.  r.  Niteehe,  126  lud.  220;  22  Am.  St  Rep.  582.  In  other 
cases  a  mere  qualified  liability  is  laid  down.  Thns  in  ifarsia  t.  Chicago  etc 
R  R.  Co.,  70  Wis.  140,  it  was  held  that  a  heavy  wind  suddenly  arising  and 
carrying  a  burning  brand  a  considerable  distance  is  an  intervening  cause 
which  will  relieve  the  defendant  In  Penneylvanln  etc  R.  R.  Cc  r.  Looey, 
80  Pa.  St  459,  it  was  said  that  under  snch  oircnmstances  the  questioa  should 
be  left  to  the  jury;  and  such  seems  to  be  the  effect  of  T'Oledo  ete.  Ry.  €c  t. 
Pindar,  53  IlL  447;  5  Am.  Rep.  57.  Bat  in  Toledo  etc  Ry.  Cc  ▼.  Mntker- 
baugh,  71  III  572,  the  court  took  stronger  groond,  and  adc^ting  an  illnatta- 
tion  used  in  the  earlier  case,  Fent  ▼.  Toledo  etc  Ry.  Cc,  50  HL  810,  14  Anb 
Rep*  13,  set  aside  a  verdict  for  the  plaintiff  where  the  evidenoe  sbenred  thak 
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R  ttroiig  whid  had  carried  training  branda  a  dittanoa  of  ona  bnndxad  ffoda 
cHwr  Aapaaa  Id  wbioh  thara  waa  no  aoraboatibla  matter. 

lb*  faol  that  the  wind  dropa  aad  then  riaaa  again  doaa  not  break  tha 
nanwtlaut  Poeppen  ▼.  Miuomri  tie.  B*Ji.  Cc^  07  Mo.  716;  29  Am.  Rep.  618f 
BamriifT.  8UmU  Lhm  etc  B.  IL  Co.,  135  Pa.  St.  60;  20  Am.  St.  Rep.  848, 
the  latter  eaae  holding  that  ancfa  a  circnmstanoe  waa  merely  one  to  be  con- 
sidered by  the  }nry.  In  Karthem  Pat.  R,  R.  Co.  ▼.  LewlM^  51  Fed.  Rep.  868 
(Ot  of  App.,  0^  Oircnit),  a  change  of  wind  waa  said  not  to  break  the  caaia* 
tion,  while  Oram ▼.  ^or^Ami  Pac  R.  R.  OtK^lN.  Dak.  252,  makea  anoh  a 
cironmatanoe  merely  a  portion  of  the  evidenoe  for  tha  jury. 

(d)  Rnling§  im  New  York  and  Pennsylmma. — ^Two  conrta  whote  anthoritj 
la  eecoad  to  none  in  the  nnion  have  gone  very  far  in  regard  to  intervening 
aganeiea.  In  tiie  following  oaaas  the  doctrine  was  announced  that,  if  the 
fire  atartad  by  the  defendant  paasea  through  the  premises  of  one  or  mora 
parties  before  reaching  the  property  of  the  plainti£^  the  chain  of  causation 
ia  broken:  Ryan  ▼.  New  York  Cent,  R.  R.  Co,,  35  N.  Y.  210;  01  Am.  Dee. 
49;  Roadr.  NkhoU,  118  N.  T.  224;  Pennsylvania  R.  R.  Co.  r.  Kerr,  62  Fa.  St 
853;  1  Am.  Rep.  431.  In  the  later  case  Pennsylvania  R.  R.  Co.  ▼.  Hope,  80 
Pa.  St.  873;  21  Am.  Rep.  100^  the  court  referred  with  some  temper  to  the 
critioisma  leveled  at  Pennsylvania  R.  R.  Co.  r.  Kerr,  62  Pa.  St.  353;  1  Am. 
Rep.  431,  and  asserted  that  it  was  not  intended  to  lay  down  the  broad  rula 
deduced  from  it,  the  decision  merely  being  that,  where  the  court  waa  asked 
to  aay,  on  a  queation  reserved,  whether  the  burning  of  the  second  building 
was  a  "direct  and  necessary*'  oonsequence  of  the  ignition  of  the  first,  no 
other  answer  eoold  be  given  than  it  was  not  such  a  consequence.  Since  how- 
ever Ryan  r.  New  York  Cenk  R.  R.  Co,,  35  N.  T.  210,  91  Am.  Dee.  49,  waa 
expressly  approved  in  Pennsylvania  R.  R.  Co.  v.  Kerr,  62  Pa.  St  358;  I  Am. 
Rep.  431,  it  seema  little  leas  than  certain  that^e  case  turned  on  something 
mora  anbatantial  than  a  verbal  distinction,  and  that  the  inference  drawn  in 
other  atatea  aa  to  tha  purport  of  tha  deeiBon  waa  the  correct  one:  PesmtyU 
vamiaR.  R.  Co.  t.  Hope,  80 Pa.  St  373;  21  Am.  Rep.  100,  therefore,  ia  priaoi^ 
pally  noteworthy  aa  ahowing  that  the  extreme  doctrine  of  the  earlier  eaaa  ia 
no  longer  law  in  the  court  from  whidi  it  emanated.  The  influence  of  that 
caaa  iaatill  traceable  in  JTbag  r.  Lake  Shore  ete.  R.  R.Co,SbTtL  St  293,  27 
Am.  Repk  663;  in  which  a  train  waa  derailed  by  a  collision  with  a  suddenly 
developed  landslide.  Tha  oil  tanks  in  the  train  burst  and  the  oil,  bar* 
ing  taken  fire,  waa  carried  down  stream  to  the  plaintiff 'a  property  and  burnt 
it  Tha  court  held  the  water  be  an  intervening  agency  which  broke  tha 
chain  of  eanaation.  Thia  ruling  ia,  en  general  principlas,  only  justifiable,  if 
the  fact  thai  tha  intervening  agency  ia  of  a  aamewhat  unusual  kind  ahaolvea 
the  deleadaDt^  a  poaition  which  would  probably  not  be  admitted  in  statea 
whidi  adopt  tha  more  lagieal  doctrine.  Thna  in  Kukn  v.  JeweU,  82  N.  J. 
Bq^  647,  the  defendant  waa  held  liable  under  a>  precisely  similar  state  of  facta. 

Tha  deeiaian»in  New  York  and  Pennajrlvania  have  been  very  generally 
Cdndemned  as  contrary  to  sound  principle  (see,  for  example,  in  Perky  v. 
Easkrm  RiR.Co.,9A  Mass»  414;  96  Am.  Rep.  645,  a  aucoinot  and  appar- 
enftly  nnaasweraUe  critioiam  of  Ryan  v.  Nem  York  CenL  R.  R.  Co.,  85 
K.  Y.  210;  91  Am.  Dec  49),  but  hare  found  a  strong  advocate  in  Mr. 
Wfaarton„  who  haa  even  attempted  the  difficult  feat  of  reconciling  the  two 
oaaea  last  mted.  Tha  learned  commentator  adopts  tha  viow  that  when 
*'the  dMnage  is  not  *  ptobabla  or  ordinary  result  of  the  negligence,  causal 
aoanaation  eeasea  when  tlMfO  ia  interpesed  between  the  negligence  and  tha 
daaaga  an  objeot  whiah,  if  due  eara  had  bean  taken,  would  have  prevented 
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the  damage^**  aad  states,  aa  ta  illastratioii,  that  "if  a  honaa  ia  praperlj 
built,  if  it  is  properly  watched,  if  a  proper  fire  apparatoa  ia  la  eperatioav  II 
can  be  preTented,  when  a  fire  approaohea  from  a  aeighborlng  detached  ko«M^ 
from  catching  fire."  He  also  refere  to  negligence  in  leaving  oombnatible 
matter  on  premises  near  the  traokt  ai  being  sufficient  to  break  the  eansal 
connection.  As  for  the  first  illustration  it  is  not  apparent  why  A  should  be 
subjected  to  loss,  because  no  sufficient  fire  apparatus  has  been  anppUed  %& 
prevent  the  burning  of  B's  house.  It  would  be  hard  to  find  any  support  for 
the  theory  that  one  failure  of  duty  can  be  excused  by  another,  under  sneh 
circumstances:  See  the  next  subdivision.  If  the  negligence  of  the  interven- 
ing  person  is  actionable,  the  case  seems  to  be  plainly  one  of  concurrent 
liability.  If  it  is  not  actionable,  it  cannot  affect  the  responsibility  either 
way.  The  illustration  of  combustible  matter  left  near  the  track  of  a  rail- 
road is  not  a  happy  one,  for  it  will  be  been  in  the  following  sectiou  that  snok 
an  act  is  not  deemed  to  be  negligent.  Mr.  Wharton's  axgnments  have,  how- 
ever, been  adopted  in  DoggeU  v.  Rithmond  eie.  B.  B.  Co,^  78  N.  C.  806» 
There  the  defendant  was  held  not  liable,  where  the  fire  passed  along  a  eon* 
tinuous  line  of  fence  belonging  to  four  owners,  the  plaintiff  being  the  last^ 
The  court  placed  its  decision  on  the  ground  that  the  fire  had  been  checked, 
and  was  supposed  to  have  been  extinguished  by  thoee  who  had  been  con- 
tending with  it^  and  afterwards  broke  out  afresh.  It  was  said  that  "  if  they 
did  not  contemplate  a  renewed  outbreak  of  the  fire,  upon  no  reasonable 
hypothesis  coald  it  be  assumed  that  the  defendant  contemplated  it  as  a 
necessary  or  probable  result  of  the  first  cause.*'  We  doubt  if  any  authority 
can  be  found  for  the  view  that  the  opinion  of  thcee  engaged  in  a  transaction 
is  binding  on  the  court  or  jury  to  this  extent.  The  theory  of  Mr.  Wharton 
as  to  the  effect  of  intervening  negligence  was  also  referred  to  with  approval, 
and  the  linking  together  of  ^he  four  fences,  instead  of  having  them  "die* 
connected,  each  surrounding  the  land  of  its  own  proprietor,  as  the  defendant 
had  a  right  to  expect,"  made  the  spread  of  the  fire  to  the  land  of  the  plain* 
tiff  a  sufficiently  improbable  consequence  to  absolve  the  defendant.  For 
«-hat  reason  the  defendant  had  a  right  to  expect  that  the  fences  should  be 
so  disconnected  we  are  not  informed.  Certainly  not,  it  would  seem,  on  the 
ground  of  the  prevalence  of  such  a  usage.  We  think  the  case  an  unsound 
one  as  regards  both  the  reasons  assigned  for  it,  and  that  it  shows  very 
plainly  the  difficulties  to  which  Mr.  Whsrton's  principles  must  lead. 

{t)  AcU  qf  Landovmer*  and  Other*. — As  a  landowner  has  a  right  to  do 
what  he  pleases  on  his  own  premises  so  long  as  he  does  not  inflict  some  posi- 
tive injury  upon  hie  neighbor,  it  is  not  negligence  in  such  landowner  to  place 
combustible  materials  near  a  railroad  track  or  other  place,  from  which  a  fire 
is  likely  to  start.  The  position  of  the  combustible  matter  ia  merely  a  oon- 
dition,  not  the  proximate  cause  of  the  fire:  FUch  v.  Paeyic  B,  B,Oo.,iA  Mo. 
322;  Johnson  v.  Chkago  etc  B  BOfK^tl  Minn.  67;  Delaware  ele.  R^,  Oo,  v. 
Salmon,  39  N.  J.  I^  299;  23  Am.  Bep.  214;  Jackmmmlk  etc  B^.Oo.t.  Ptmk^ 
iular  Land  etc  Co.,  ^  Fla.  1.  In  Pennsylvania  such  a  oircnmstanoe  ntakee 
the  question  of  proximate  cause  one  for  the  Jury:  Lehigh  Valleif  B,  B.  Otk 
V.  MeKeen,  90  Pa.  St  122;  35  Am.  Rep.  644.  Nor  ia  tho  failure,  though 
culpable,  of  a  third  party  owning  the  intervening  premises  to  extinguish  the 
fire  an  independent  cause:  Wilejf  v.  Weit  Jer»e^  B,  B.  Ox,  44  N.  J.  K  847; 
Small  V.  Chicago  etc  B.  B.  Co.,  56  Iowa,  632.  If  the  defendant  aooedee  to 
the  request  of  a  third  person  to  allow  the  fiie  to  bum,  such  requeet  will  not 
relieve  him  from  liability  for  damage  to  another's  premises  by  a  subsequent 
epread  of  the  fire:  Simmonda  v.  New  York  CenU  B,  B,  On.,  52  Ckmn.  264;  68 
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Am.  Rep.  587.  Back  firei,  if  twallowed  up  in  the  advancing  flame,  do  nol 
break  the  causal  couneotion:  PerUy  ▼.  Ecu*em  etc  R,  R,  OSd.»  08  Siaea.  4M| 
9i>  Am.  Dec  645.  The  setting  of  anoh  iirea  merely  raisei  a  neceaaity  for 
clearer  evidence  of  the  connection  between  the  act  of  the  defendant  and  th« 
damage  done:  Marvin  v.  Chicago  eic  B,  B.  Co.,  79  Wia.  14<X 

(/)  InmrabU  InUrtt  qf  Bailroad  Oompanie$  im  Property  AdjaeaU  to  ih$ 
track, — In  view  of  the  oircamstanoo  that  in  a  large  majority  of  the  oaaea 
in  which  the  liability  for  negligent  flree  cornea  in  question  railroad  oom- 
panics  have  been  the  defendants,  the  legislatures  in  some  states  have  oonoeded 
to  those  companies  the  right  to  secure  partial  protection  by  intnring  prop- 
erty adjacent  to  their  lines.  Laws  for  the  purpose  hare  been  passed  in  Maaia* 
chusetta,  New  Hampshire,  Connecticut,  Maine,  and  perhaps  in  other  stateas 
Perleif  t.  Eattem  etc  S.  IL  Co,,  98  Mass.  414;  96  Am.  Dec.  646;  Hoohdt  ▼. 
Ooneard  R.  R,  Co.,  38  N.  H.  242;  Simmonds  t.  New  York  CenL  R.  R.  Co.,  68 
Conn.  264;  62  Am.  Rep.  687;  Chapman  t.  Atlantie  etc  R.  R.  Co.,  87  Me.  9& 
Since  theae  atatntea  do  not  limit  the  distance  within  which  property  may  bo 
insured,  it  has  been  held  that  the  ordinary  rules  as  to  casual  connection  are 
not  thereby  affectedx  Perlqf  ▼•  Eastern  R.  R.  Co.,  98  Mass.  413;  96  Am. 
Dec  645. 

ig)  Lability  for  Preventing  tht  Extingiiishment  of  ^rei.-^la  MetaUie  Com* 
pression  Casting  Co,  t.  Fitchburg  R.  R.  Co.,  109  Mass.  277, 12  Am.  Rep.  689, 
a  railroad  company  was  held  liable  for  negligently  cutting  in  two  a  fire  hose, 
which  had  been  laid  across  its  track,  and  thus  oausing  the  destruction  of 
the  plaintiff 'a  building.  In  Boach  v.  Burlington  etc  R,  R.  Co.,  ^  Iowa,  402; 
24  Am.  Rep.  754,  on  the  other  hand,  where  a  railroad  company  had  ille- 
gally taken  possession  of  a  street  on  a  river-bank,  and  by  filling  out  into  the 
channel  created  an  obstruction  which  prevented  the  firemen  from  reaching 
the  water  so  as  to  play  with  their  hose  upon  the  plaintiff's  house,  it  was  held 
that  the  company  was  not  liable  for  the  consequent  destruction  of  the  house, 
the  occupation  of  the  streets  being  an  independent  act,  not  connected  with 
the  fire.  This  case  seems  to  discountenance  the  doctrine  already  discussed 
that  the  commission  of  an  illegal  act  involved  a  larger  measure  of  liability 
than  mere  negligence.  The  Massachusetts  case  was  followed  in  WluU  t. 
Colorado  C-enL  R.  R.  Co.,  5  Dill.  429,  where  a  railroad  company's  negligence 
in  storing  gunpowder  in  a  building  with  other  goods  was  held  to  be  the 
proximate  cause  of  the  loss  of  the  goods  by  fire,  on  the  ground  that  the  fire- 
men were  thereby  deterred  from  approaching  the  building. 

12.  AcrriON  ov  Maohinert. — Principles  analogous  to  those  which  deter- 
mine the  limits  of  responsibility  where  purely  natural  forces  are  concerned, 
are  applied  in  cases  where  those  forces  have  been  subjected  to  the  use  of 
man  by  Liechanical  devices.  In  other  words,  if  machinery  acts  as  it  might 
be  expected  to  do^  the  person  who  made  it  potent  for  mischief,  or  does  some- 
thing which  deprives  it  of  its  usefulness  at  a  time  when  its  services  are 
needed,  is  responsible  for  the  resulting  damage  The  first  branch  of  the 
rule  is  illustrated  in  Bunting  r.  Hogtett,  139  Pa.  8t  363,  23  Am.  St  Rep. 
192,  where  the  engineer  of  a  donkey  engine,  running  on  a  track  which 
crossed  a  railroad,  saw  that  a  collision  with  a  train  was  imminent,  closed 
the  throttle,  and  leaped  from  the  engine  to  save  his  life.  The  throttle  was 
reopened  by  the  shock,  and  the  donkey  engine  started  round  the  railroad 
track  in  the  opposite  direction  and  collided  a  second  time  with  the  train  a' 
another  crossing,  doing  the  damage  complained  of.  Held,  That  the  engineerll 
negligence  in  causing  the  first  collision  was  the  natural,  primary,  and  proxi- 
mate caas«  of  the  oocurrentM.    The  other  branoh  of  the  rule  ia  illustrated  by 
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Eh9  T.OModdL  JK.  Cb..  9  ¥%6l  Usp.  799,  wImm  it  wm  hdd  tha*  *• 
iKNakdown  of  «  pari  of  tlio  maohinory  ol  «  otoaiMr,  owing  to  tbo  uddoa 
nooMsity  for  a  ohango  of  ooonc^  oanaad  bjr  tho  nogl^noo  ol  tba  dafandart 
in  not  oponing  a  drawbridgo,  aa  tlio  maatar  liad  a  rtglit  to  antJoipata^  ia  aal 
anoli  an  interreniag  eanaa  aa  will  azooao  to  tiia  injnzy  aanaod  bj  n  onHiiiaM 
ol  tha  diaablad  ataamar  with  a  bridge-piar* 

IS,  SicEinsB  OS  Orssn  Phtbical  iHOApAonr  RMuunna  Fbom  Wrovo* 
FVL  Acn.— Tha  ganeral  prinoipla  ia  that  ill  haalth  and  the  Tariooa  Idnda  ol 
mental  or  physical  diaaUility  which  follow  tha  negligent  ezpoanro  of  tha  plain- 
tiif  to  inaalabrioaa  surronndinga  or  the  infliction  of  a  direot  bodily  injnry, 
are  anch  nataral  and  probable  conaeqaeDcea  of  the  injury  as  the  tort-feaaor 
mnst  anawer  for:  Bradshaw  ▼.  Laneaskbre  ete.  iTiy.  Co.,  L.  R.  10  Com.  P.  189; 
WiUiamg  ▼.  VanderbUt,  28  K.  T.  217;  84  Am.  Deo.  833;  Wad$  r.  Lenf,  29 
How.  34;  Nebraska  CUy  t.  Campbell,  2  Black,  590;  BaUom  ▼.  Farmnn^  11 
Allen,  72;  New  Jeruy  Baep.  Co,  t.  NkhoU,  S3  N.  J.  L.  484;  97  Am.  Doo. 
722;  SmUh  ▼.  SL  Paul  etc  By.  Co.,  80  Minn.  169;  HaicksU  ▼.  KLmbtvugk^  4 
Jones,  163;  Blake  ▼.  Lord,  16  Gray,  387;  Clifford  t.  Denver  cCe.  J?.  Gx  9 
Col.  333:  Baltimore  Pan.  By.  Co,  ▼.  Kemp,  61  Md.  619;  48  Am.  Bep.  134; 
Dkkion  T.  HoUhUr,  123  Pa.  St  421;  10  Am.  St.  Bep.  533;  BtewaH  w.Ckyef 
Bipon,  38  Wis.  594;  Oliver  t.  Town  qf  La  Vills,  36  Wia.  592.  The  liabttity 
of  the  defendant  does  not  depend  npon  whether  the  particular  form  which 
the  actual  disease  assumed  was  such  as  might  be  contemplated  or  foreeeeni 
Sloan  T.  Edwards,  61  Md.  89,  where  the  Tiotim  of  an  assault  became  snbjeot 
to  coofnlsions  and  fits;  nor  is  it  material  that  the  effect  of  the  original  injury 
does  not  appear  until  after  a  conaiderable  interval:  SehmUU  ▼.  PfiU,  24  Wiau 
452;  Delie  v.  Chicago  etc  B.  B.  Co,,  51  Wis.  400.  Under  the  atatutes  allow, 
ing  recovery  of  damages  by  the  repreaentatirea  of  a  person  negligently 
killed,  the  defendant  ia  responaible  although  an  illneas  intenrenea  between 
the  original  injury  and  the  death  of  the  Tictim,  provided  that  svoh  illnoas  ia 
of  a  kind  that  may  reasonably  be  expected  to  follow  the  injuryt  Jweter  ▼. 
Chicago  etc  By.  Co,,  52  Wia.  151;  and  tha  aame  rule  prevails  in  eriminal 
cases:  Kelley  ▼.  State,  58  Ind.  811.  That  physical  injury  resulting  from  n 
nervous  shock  is  a  sufficiently  probable  consequence  upon  whidi  to  found  a 
claim  for  damages  haa  been  affirmed  in  Bell  v.  Oreai  Northern  By.  Cb.,  26 
L.  Bk  Ir.  428,  following  an  earlier  oaae  Byrne  ▼.  Chtal  Southern  etc  By.  Gx 
(not  reported),  and  in  PttreeU  v.  SL  Paul  CUy  By.  Co.,  48  BCinn.  134;  but 
denied  in  Victorian  By.  Commrs.  v.  CouUas,  13  App.  Cas.  292.  The  miscar- 
riage of  a  woman  is  not  a  natural  and  reasonable  consequence  of  the  defend- 
ant's conduct  in  quarreling  and  abusing  her  husband,  she  not  being  present 
and  the  defendant  having  no  knowledge  that  she  waa  within  hearing  or  waa 
pregnant.  This  case  can  only  be  sustained  on  the  ground  that  the  defend* 
ant  dil  not  know  that  he  was  overheard,  for  it  seems  certain,  on  principle  aa 
well  as  authority,  that  if  he  had  acted  in  the  presence  of  the  woman  ao  aa 
to  frighten  her,  he  would  have  been  liable:  See  Barber  ▼.  i?ees^  60  Miss. 
906.  Where  a  si  miliar  consequence  resulted  from  alarming  a  woman  by  tha 
imprisonment  of  her  husband,  it  was  hdd  that  no  damages  were  reooveraUs^ 
when  it  was  ascertained  that,  owing  to  the  hnabaad's  being  impriaoned  in  a 
county  different  from  that  in  which  he  was  arreatad,  the  impriaonment  waa 
technically  illegal:  ElUs  v.  Cleveland,  56  Vt.  S5a  If  a  person  negligently 
Injures  another  he  is  bound  to  be  reasonably  prudent  to  seonra  tha  tnjurad 
person  from  further  hurt  Thus  where  a  passenger  was  thrown  off  a  train 
owing  to  its  being  negligently  started  while  he  was  alighting,  and  tha 


1892.]         QiuoH  if.  DsLAWABs  ETC.  Caval  Ca  629 

ante  «f  tito  «oBipaajr  knowiag  thai  1m  Iim  been  eo  dand  by  the  ehcMk  m  to 
be  ineapeble  of  belpiog  hioMelf,  left  him  on  the  treek  where  be  wee  after* 
varde  nm  oTer»  the  ^ooipa&jr  waa  held  liable  ior  hia  deathi  Okiehmatt  afei 
i^  Cb.  T.  Cooper,  120  Ittd.  468;  16  Am.  St  Rep.  334.  A  aimiliar  obligatioa 
azieta  when  a  peiaon  to  whom  the  defendant  owea  a  duty  ii.  thoagh  not 
aotnallj  injured,  eo  paralyaed  by  lear  aa  to  be  incapable  of  .earing  for  him* 
aelf:  8mMh  t.  IMM  efe.  A  &  Ob.^  86  N.  Y.  408^  where  a  female  paaaengar 
cm  a  ateamer  waa  eo  terrified  by  the  fall  of  a  tier  of  bertha  that  ahe  beeamo 
inei^Ue  of  taking  eace  of  herwU^  and  the  def eadant'e  aervanta  negleotod 
to  pat  her  in  a  plaoe  of  aafety,  the  result  being  that  she  waa  thrown  down 
by  the  motion  of  the  ateamer  and  serioosly  iojared. 

14.  NnaLiamT  TsxAmiiT  or  Dbxtvexk  Mxk.— The  priadplee  iBas- 
trated  by  the  deeieions  cited  at  the  end  of  the  preceding  paragraph  are  to 
eome  extent  applicable  when  the  person  to  whom  the  dnty  ia  owed  ia  in  a 
peculiarly  helpleee  oondition  through  hia  own  faulty  aa  by  intoziisation*  In 
aeyeral  cases  of  the  expulsion  of  drunken  men  from  traiaa,  who  were  aftei^ 
wards  run  over,  the  queetion  baa  been  discussed,  how  fsr  the  original  act  ia 
to  be  coaaidered  the  proximate  cause  of  the  resulting  injury.  Of  course,  if 
the  man  is  so  drunk  aa  to  be  incapable  of  taking  care  of  himself  there  muet 
be  a  olear  liability  for  putting  him  in  a  dangerona  position:  LouimUe  wte, 
A  R,Co.r,  SuUivan,  81  Ky.  624;  60  Am.  Rep.  186.  Otherwise  there  is  no 
liability:  LouiwUle  etc  B.  B.  Co,  ▼.  Johnson,  02  Ala.  204;  25  Am.  St  Rep. 
35,  citing  Railway  Co,  ▼.  VaUeky,  32  Ohio  St.  345;  30  Am.  Rep.  601,  espe- 
cially if  he  ia  placed  at  a  safe  distance  from  the  track,  and  it  is  apparent  that 
he  mnat  put  himaelf  in  danger  by  afterwards  wandering  back  to  it:  MeOleU 
land  T.  LoKkmlU  #<&  By.  Oo,,  04  Ind.  276.  Even  if  he  was  left  in  a  danger* 
one  place^  the  company  cannot  be  declared  negligent,  as  a  matter  of  law, 
where  the  evidence  showa  that  he  was  run  over  half  a  mile  from  the  apot 
where  he  waa  put  otL  The  queetion  ehould  then  be  given  to  the  Jury  under 
proper  inatmctiona:  Halqf  v.  Oiicago  etc  R.  B.  Oa,  21  Iowa,  15.  See  further 
on  thia  aubjeot  the  note  to  LoummlU  etc  By.  Co,  ▼.  Joh$uon,  25  Am.  St  Rep, 
4(M3. 

lAi.  Ftjaaspoamm  to  DnujiB  Ko  Dxrvsk. — Whereyer  aicknesa  or 
other  bodily  incapacity  is  produced  by  a  wrongful  act^  it  ia  no  defense  that 
the  injured  person  is  in  a  feeble  state  of  health  temporarily,  or  ia  weaker 
and  more  susceptible  to  dieeese  than  the  aversge  human  being,  whether  con- 
etitutionally  or  by  reason  of  a  previous  injury,  or  that  he  has  a  predispoei- 
tion  to  the  particular  disease  which  actually  results  from  the  injury,  and  it 
ia  immaterial  whether  the  eonditien  of  anch  person  was  known  to  the  de« 
lendant  or  not:  Brownr.  Cikagoetc  By.  Oa,  54  Wis.  342;  41  Am.  Rep.41| 
iheene T.  Kamoao Cky  etc  B.  JL  Ok.,  05  Mo.  160;  6  Am.  St  Rep.  30;  Tieer. 
Mumn,  04  K.  Y.  621;  McNumara  t.  CUniommlle,  60  Wis.  207;  51  Am.  Rep. 
722;  LonienUe  etc  By.  Cc  r.  Fcdvey,  104  Ind.  400;  Jeffereontfaie  etc  By.  Co, 
▼.  BUey,  30  Ind.  568;  LoMMoiUe  etc  B.  B,  Cc  v.  Jonee,  83  Ala.  376;  LapUtne 
▼.  Morgan  etc  8,  8,  Co.,  40  La.  Ann.  661;  Terre  HcuUe  etc  B,  B.  Co,  ▼. 
.atid^  06  Ind.  346;  40  Am.  Rep.  168;  BaM  Tenn.  etc  B,  B.  Co,  v.  Loekhart,  70 
Ala.  315;  AUison  v.  Chicago  etc  By,  Co,,  42  Iowa,  274;  Drieee  v.  Frederick, 
73  Tex.  460;  Ohio  etc  B.  U,  Co,  v.  Hecht,  115  Ind.  443;  LouietfiUe  etc  B,  B, 
Co.  r.  Northington,  01  Tenn.  56.  The  only  case  opposed  to  these  ia  Pull' 
mem  Palace  Cmr  Co.  r.  Barker,  4  CoL  344,  34  Am.  Rep.  02,  which  seems  to 
have  never  been  cited  except  with  disapprovaL  Nor  ia  the  causal  conneo- 
ftion  broken  merely  by  reaaon  of  the  faot^  that  the  injured  person  contraote 
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an  illnera  which  ii  not  directly  due  to  the  original  injury,  bnt  to  the  weikly 
etate  of  bodily  health  prodaoed  by  the  aicknesa  which  followed  the  injury: 
Beaehamp  v,  Saginaw  Min.  Co»,  60  Mich.  163;  46  Am.  Rep.  30.  The  condi* 
tion  of  the  plaintiff 'a  health  may  be  proved  in  aggravation  of  the  damage^ 
without  being  specially  alleged:  Beim  v.  McCaugha%  82  Mid*.  17;  66  Am. 
Deo.  583.  Similar  principlea  are  applicaMe  where  the  wrongful  act  raiaes  a 
criminal  liability:  Comfnonwealih  r.  Fox,  7  Gray,  585.  Nor  is  the  defendant 
absolved,  because  the  sicltness  which  follows  the  inflicti<m  of  a  wound  and 
thus  produces  death  might  have  been  avoided  by  caret  McAlUtter  v.  StaU^ 
17  Ala.  434;  62  Am.  Dea  180,  citing  I  Hale's  Pleas  of  the  Crown,  428; 
I  Russell  on  Crimes,  529.  In  Sch^er  t.  Railroad  Cbu,  105  U.  &  249,  how- 
ever,  an  important  limitation  was  put  upon  the  liability  for  oonseqnential 
damages  incurred  by  one  who  inflicts  bodily  injuries  upon  another.  There 
the  plaintiff,  by  reason  of  the  sufferings  he  endured  as  a  result  of  a  railroad 
accident,  became  insane,  and  committed  suicide.  It  was  held  that  the  com* 
pany  was  not  liable  to  bis  representatives  for  his  death. 

16.  Mkasurs  or  Carribr's  Ltabilitt  vob  Causivq  Sigkhos  Uvdbb 
DiFTEBENT  FoRMS  07  AoTioN. — lu  Murdock  T.  BosiOH  eie,  B.  B,  Co.,  133 
Mass.  15;  43  Am.  Hep.  480,  it  was  held,  on  the  authority  of  BobUr,  Londom 
tie.  Bff,  Co.,  L.  R.  10  Q.  B.  Ill,  that  whan  a  passenger  is  wrongfully 
arrested  by  a  carrier  and  detained  in  prison,  where  he  becomes  sick,  this  sick- 
ness cannot  be  proved  as  an  element  of  damages  in  an  action  for  breach  of 
contract.  As  the  English  case  has  been  virtually  overruled  in  JiacMakonr, 
Field,  L.  R.  7  Q.  B.  D.  591,  and  the  form  of  action  under  such  cfrcumstancea 
would,  on  general  principles,  seem  to  be  immaterial  (see  section  2;  ante),  the 
distinction  here  taken  by  the  Massachusetts  ooort  is  probably  not  sna- 
tainable. 

17.  LiABTLiTT  foB  Causivo  Bodilt  LfOArAorrT  wr  ScrpLTmo  Iivrozx* 
OATiMO  Liquors. — By  the  statutes  giving  a  right  of  action  for  injuries  arising 
from  the  sale  of  intoxicating  liquors,  an  act  which  at  common  law  could  not^ 
with  some  rare  exceptions  noticed  below,  be  made  the  basis  of  a  olaim  for 
damages,  has  been  converted  into  a  tort,  for  which  compensation  may  be 
obtained  whenever  the  injury  is  the  natural  and  probable  consequence  of 
reducing  the  plaintiff,  or  the  person  in  whose  name  tha  plaintiff  sues,  to  a 
state  of  intoxication:  Dunlap  v.  Wagner,  86  Ind.  629;  44  Am.  Rep.  42.  At 
oommon  law  the  only  cases  in  which  an  action  of  this  kind  seema  to  have 
been  sustained  are  one  in  which  a  slave  was  made  drunk,  and,  being  unable 
to  take  care  of  himself,  died  from  exposure  to  inclement  weather:  Barriaom 
V.  Berkley,  1  Strob.  525;  47  Am.  Dec  578  (a  decision  evidently  depending  on 
the  principle  that  the  act  complained  of  was  an  injury  to  property);  and  a 
late  case  in  Pennsylvania,  where  an  intoxicated  person  attaohed  a  piece  el 
burning  paper  to  the  clothes  of  a  eompanion  also  intoxicated,  and  the  latter 
was  severely  burned.  The  proprietor  of  the  saloon  where  tiie  incident  oo« 
ourred  was  held  liable  on  the  ground  that  he  owed  a  duty  to  aU  his  cus- 
tomers to  protect  them  against  such  assaults:  i?oiiifiie/  v.  Sckambaeker,  15B0 
Fa.  St.  579.  For  the  decisions  under  the  statutesi  whioh  can  only  be  of  ioi 
terest  to  the  citizens  of  states  where  the  innovation  in  the  law  has  beaa 
made,  reference  must  be  made  to  the  reports  of  the  several  states.  Tha 
following  cases  will  show  how  they  have  been  applied  under  various  oiroam- 
stances.  The  general  tendency  has  been  to  give  them  a  very  liberal  constmo* 
tion:  Belding  v.  Johnson,  86  Ga.  177;  Sehroeder  v.  Oraw/wd,  94  UL  867;  34 
Am.  Rep.  236;  Collier  r.  Early,  54  Ind.  559;  Mulcahey  ▼.  OhenM,  116  Ind.  S86| 
Baekee  t.  DaiiU,  55  Ind.  181;  Kraeh  v.  BeUman,  53  Ind.  617;  JBngSA  n 


1892.]         GiLflov  «.  DsLAWABB  sra  Canal  C!a  881 

Beard,  61  lad.  489;  Schhsaer  r.  States  66  Ind.  82|  Switi/in  t.  Lowrp,  tl  Ifina. 
846;  ^in(7  t.  ^irfey,  86  III  106;  29  Am.  R«ik  14;  EtrMLf  ▼.  O'JMTt  74 
N.  Y.  609;  80  Am.  Rep.  322;  Muifard  t.  CleweU,  21  Ohio  St.  191;  DNrof  ▼• 
^^MM,  11  Ohio  St  331;  Bamaby  ▼.  Wood,  60  Ind.  406:  WooiksaOer  r.  BUkf. 
88  Iowa,  486;  Bemmeni  ▼.  BenUqf^  82  Mich.  89;  Shugari  t.  Jb^n,  86  HL 
66;  26  Am.  Rep.  369;  Sehmidi  t.  Jftlc^ti;  84  111.  195;  23  Am.  Rep.  446| 
DasU  T.  JuUke,  81  Ohio  St  869;  67  Am.  Rep.  614;  leo  alio  note  to  8hugar$ 
T.  Xagan,  26  Am.  Rep.  86Z 

18.  Gaubinq  tsb  Spbxad  ov  Disxasb. — ^The  principle  !•  well-eetablished 
that  the  person,  by  whote  fault  animals  suffering  from  a  oontagions  disease 
are  placed  in  a  position  where  they  wilL  >a  the  natoral  oonrse  of  things, 
oommnnioate  the  disease  to  other  animals,  must  respond  in  damages  to  the 
owner  of  the  latter,  if  he  is  on  his  part  free  from  negligence.  This  principle 
is  frequently  illustrated  by  the  cases  where  there  has  been  a  sale  of  diseased 
animals  to  a  rendee,  who  is  not  informed  of  their  condition,  or  to  whom  they 
are  represented  as  being  eound:  Faria  ▼.  Lewi$,  2  B.  Mon«  876;  Jtffrty  r. 
Bigehw,  13  Wend.  618;  28  Am.  Dec.  478;  /oy  ▼.  Biiser,  77  Iowa,  73;  WinU 
T.  MorriMm,  17  Tez.  872;  67  Am.  Dea  668;  FuUkv.  Wya^,  26  Ind.  321; 
Bouth  r.  Caron,  64  Tez.  289;  MuUeU  T.  Ifasoii,  L.  R.  1  Com.  P.  669;  Smith 
T.  Oreen,  L.  R.  1  a  P.  D.  92;  Knotoiet  t.  Nuntu^  14  L.  T.  R.  692;  Wheeler 
T.  Bandall^  48  III  182;  Sherrod  t.  Langdon,  21  Iowa,  618;  Broquei  v.  Tripp^ 
86  Kan.  700;  Bi-adley  ▼.  Bea^  14  Allen,  20;  Long  r.  Clapp,  16  Neb.  417; 
Pochard  ▼.  Slack,  32  Vt  9.  A  similar  rule  holds,  where  A'p  diseased  sheep 
trespass  on  B's  field,  and  there  infect  B's  sheep:  Banutm  t.  Vanduaen,  16 
Conn.  20a 

19.  DiTSBioBATioN  XH  THB  Vai^ub  ow  Animau  may  also  be  recoTered 
for  on  the  same  principles  as  those  which  hare  been  aboTe  illustrated  in  the 
case  of  injuries  to  human  beings.  Thus  where  a  horse  is  injured  by  the  de- 
fendant's wrongful  act,  and  is  rendered  timid,  nnsound,  and  onkind,  these 
effects  are  prozimate  results  of  the  wrongful  act:  WhUeleg  t.  CUna,  61  Me. 
199.  So  also  is  the  non-thriying  of  cattle  in  oonsequenoe  of  the  oonstmction 
of  a  railroad  through  their  pasture:  BcUUmore  tie.  B,B»Co.  t.  Thompeon,  10 
Md.  76;  and  the  depreciation  of  the  ralne  of  horsee  caused  by  their  ezposnre 
to  inclement  weather  through  being  turned  out  of  a  stable,  for  the  use  of 
which  the  plaintiff  had  oontraoted  with  the  defendant,  the  expulsion  being 
the  act  of  a  third  person,  to  whom  the  defendant  had  let  the  same  stable^ 
and  of  a  servant  of  the  defendant:  MacMahanr.  Fkld,  L.  R.  7  Q.  K  D.  691. 
Compare  with  this  ease  Lange  t.  Wagner^  62  Md.  810|  86  Am.  Repi  880^ 
where  an  injunction  preTented  the  erection  of  a  stable,  and  it  was  held  that 
the  plaintiff^  in  an  action  on  the  injunction  bond,  might  reoorer  for  the  eon- 
sequent  ezposure  el  his  cow  to  inclement  weather,  and  the  diminution  el 
her  milk. 

20.  AllIMAU^PROXIMITr  OF   CAVn   II   DmSHDTBD   BT  tBB   HaBR^ 

InanHOia,  sra,  ov.— The  principle  underlying  the  cases  in  which  injuries 
are  caused  by,  or  inflicted  on,  animals,  is,  that  for  the  purpose  of  proTcnting 
them  from  doing  harm  to  themselres,  or  to  the  peraons  or  property  of  other 
citizens^  Hbetj  an  kept  under  more  er  less  complete  eontrol  by  their  owners^ 
and  therefore  anyone  through  whose  fault  they  escape  from  that  eontrol, 
and  are  enabled  to  follow  the  promptings  of  their  instincts  and  appetitea^ 
is  liable  for  all  the  consequences  which  naturally  result  up  to  the  time  when 
they  are  again  brought  nnder  control.  Thus,  if  they  are  enabled  to  indulge 
their  propensity  to  stray,  the  person  who  gives  them  their  freedom  is  aoi 
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whmMb,  m  ^general  rnb*  lor  tba  dMiiage  wUefa  Um^  may  do  to 
Mooik  ▼.  Wam%  1  Barn,  ft  AU.  60;  Wetl  t.  IFord;  77  low.  SSS;  14 
St  Bop.  384;  PoweU  r.  SaUAur^,  2  Yoaoga  ft  J.  a01|  OHmm  ▼•  Mtnpmm 
«<&  i?.  S.  Ca>t  60  Me.  236;  or  to  proper^,  sooli  m  oropt,  «r  oibv  thingi 
whieh  they  ere  oepahle  of  dam^png,  Mid  aot  vnlikely  to  chuBago:  JiUiar  r. 
BL  Loms  etc  A  JL  (?•.,  00  Mo.  880  ^fire  ima  looomotire  deetRkyed  the 
pUinldrs  iancei,  end  atook  broke  into  hie  field);  Bridgen  ▼.  DiU,  07  K.  a 
222;  HeiU^  t.  NmI,  2  Homph.  661;  SkkarcUom  ▼«  Northmp,  06  Berh.  Oi; 
Keenam  t.  Cavanagh^  44  Vt  268  (treepeaeing  cattle  deekoyed  treee,  and 
thie  waa  held  an  actionable  ii^QX7»  though  not  the  kind  vhich  oatde  «■• 
prone  to  do).  On  the  other  hand,  in  Berrjf  v.  ^oa  FrcmciBoo  ete.E,B,  Co^CO 
Oal.  436,  where  the  defendant  had  torn  down  fenoea  in  making  anrveyi^  evi- 
denoe  that  hogs  had  thereafter  invaded  the  plaintiff 'a  land  and  deatrojod 
hia  oropa  waa  held  inadmiaaible.  Thia  oaae  ia  directly  oppoeed  to  JiiUtr  r« 
81,  Louii  etc  i^.  i?.  Co.,  00  Ma  380,  cited  above,  and  aeema  impoaaible  to  ane- 
tain  on  general  principlea.  In  SingkUm  ▼.  WiUiammm,  7  HnrL  and  N.  410^ 
it  waa  held  that  a  person  into  whoae  field  cattle  have  atrayed,  owing  to  a 
defect  in  fenoea  which  he  waa  bound  to  keep  in  repair,  cannot  distrain  them 
damage  feaaant  in  another  field  into  which  they  have  made  their  way  by 
breaking  through  a  hedge  which  he  had  kept  in  good  repair.  In  anch  a 
caae,  hia  own  negligence  ia  the  original  canae  of  the  mischieL  So^  too^  a 
railroad  company  ia  liable  if  a  horse  gets  upon  the  right  of  way  where  il 
ahould  have  been  fenced,  and,  being  frightened  by  a  train,  rona  againat  a 
barbed- wire  fence,  either  near  the  r^ghtof  way  (HiaaoicriPae.  Bf.  Oo»  ▼•  Bdhei^ 
40  Kan.  704),  or  croaaing  it:  Miammn  Pae.  By.  Co.  v.  OiU,  40  Kan.  441.  A 
aimilar  liability  ariaea  if  the  animal,  under  such  circumstances,  runs  along  the 
track  and  Jumps  upon  a  bridge:  AtchiwH  eicB.B.Ca.r,  Jone^  20  Kan.  527. 
6o,  too,  if  a  train  ia  derailed  by  running  into  a  drove  of  hcga  which  atart  ao 
auddenly  out  of  a  clump  of  buahea,  which  the  company  negligently  allowa  to 
remain  oloae  to  the  track,  that  the  engineer  haa  no  time  to  atop  the  locomotive^ 
injuriea  anffered  by  a  paaaenger  from  the  derailment  are  not  too  remote: 
flbmea  v.  Texas  He.  B.  B.  Cb.,  63  Tex.  600.  Hie  propenaity  of  animala  to 
return  to  a  place  to  which  they  have  been  acenatomed  waa  made  the  ground 
for  recovery  in  8l,  LomU  etc  B.  B.  Co.  r.  MeKxtuBug^  78  Tex.  206, 22  Am. 
fit  Rep.  64,  where  fencea  had  been  wrongfully  deatroyed,  and  the  fact  thai 
the  animab  had  been  brought  from  a  great  diatanoe  waa  held  to  be  no  ea- 


21.  OojmQnmcn  ovFuoBrnrxKO  AirmAXA—There  are  a  large  number 
of  caaee  in  the  booka  Ulnatrating  the  principle  that  a  peraon  who  wantonly 
or  negligently  alarma  an  animal  ao  that  he  ia  deprived  of  the  guidance  which 
he  ordinarily  reoeivee  from  hia  own  inatincta  and  habiti^  or  la  taken  out  ol 
the  control  of  hia  owner,  muat  reapond  in  damagee  for  auch  injuriea  aa  fol- 
low in  regular  and  natural  aequence  from  the  original  act.  The  extent  to 
which  auch  a  liability  ia  carried  ia  well  illnstrated  in  Barrk  v.  MM^  K  R. 
S  Kx.  D.  208.  There  the  defendant  negligently  left  a  house-van  cm  a  high* 
way,  and  the  mare  di  the  plaintiff's  testator  shied  at  it  while  passings 
and  galloped,  kicking  continually,  about  a  hundred  and  fifty  yards,  when 
ahe  got  her  leg  over  the  shafts,  fc^l,  and  kicked  her  driver  aa  he  rolled  out  ol 
the  cart.  The  plaintiff  waa  held  entitled  to  recover.  Denman,  J.,  referring 
to  the  contention  of  the  defendant'e  counsel  that  the  owaa  ptXBfnui  of  the 
injury  waa  the  kicking  of  the  mare,  which  waa  not  a  neceaaary  or  a  natural 
consequence  of  the  running  away,  and  that,  although  it  might  be  true^  ia 
some  aenae,  that  the  van  and  plough  being  there  led  to  the  accident^  it  Wit 
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ont  trne  that  tbeir  being  there  wae  meterial  to  the  eocident  or  oansed  it^  la 
en  eh  a  sense,  as  to  make  the  defendant  responsible,  said:  *'  Looking  «t  the 
nndispnted  facts  in  the  case,  I  think  it  is  clear  that  though  the  immediate 
•aose  of  the  accident  was  the  kioking  of  the  mare^  still  the  unauthorised  and 
<iai}geroa8  appearance  of  the  van  and  plough  on  the  side  of  the  highway  was^ 
within  the  meaning  of  the  law,  the  proximate  cause  of  the  accident.  •  •  #  • 
Was  the  kicking  which  caused  the  death  a  natarol  and  necessary  consequenM 
«f  the  act  complained  off  I  think,  upon  the  whole,  that  it  was.  The  Tan 
was  there,  and  in  fact  frightened  the  deceased's  msre  so  that  she  swerved  to 
nm  away,  and  haying  got  one  wheel  on  the  footpath  kicked  violently,  and 
within  a  hundred  and  fifty  yards  fell,  and  injured  the  deceased  so  that  he 
^ed.  The  whole  transaction  is  within  a  few  seconds,  and  originates  in  the 
fright  of  the  mare  caused  by  the  Tan.  •  •  •  •  It  cannot  be  laid  down  as  the 
tight  of  the  defendant  to  assume  that  no  nenrous  or  runaway  o?  kicking 
liorse  would  come  along  the  highway.  It  is  only  in  the  ease  of  horses  liable 
to  bo  frightened  that  any  danger  exists;  and  where  a  horse  has  once  been 
frightened  by  a  dangerous  apparition,  unlawfully  placed  on  the  highway, 
running  away  and  kicking  can  hardly  be  considered  to  be  unusual  or  un« 
aatr.ral  consequences  of  the  fright.*  If  a  team  is  frightened  by  a  negligent 
ooliision  with  a  Tehiele  it  is  attached  to,  and  runs  away,  and  throws  the 
occupant  out,  fatally  injuring  him,  the  person  responsible  for  the  collision 
may  bo  held  in  a  civil  or  criminal  action:  Leame  t.  Bray,  3  East,  593;  Belk 
T.  People^  125  IH  584.  So  where  a  runaway  horse  comes  into  collision 
with  another  hone,  or  with  a  trsTcler  on  the  highway,  the  person  who  caused 
the  runaway  is  liable  for  the  injury:  McDonald  v.  SndUng,  14  Allen,  290;  92 
Am.  Dee.  768;  Billman  t.  Indianafiolk  etc  R.  B,  Co,^  76  Ind.  166;  40  Am. 
Rep.  230;  Lee  t.  Union  R.  B.  Co.,  12  R.  I.  883;  34  Am.  Rep.  668;  Wasmer 
T.  Delaware  etc.  B.  R.  Co.,  80  I(.  Y.  212;  86  Am.  Rep.  608;  Childrese  ▼. 
ToMrkf  Meigs,  561;  Fontey  ▼.  Oeldmachert  75  Mo.  113;  42  Am.  Rep.  388; 
Pemuyhanki  B.  B,Co.r.  ^anteU,  59  Fft.  St  259;  96  Am.  Dec  846;  Oibbom 
T.  Pepper,  S  Salk.  637*  In  such  a  case,  the  act  of  the  driver  in  trying  to 
oontrol  the  horse  does  not  break  the  causal  connection  between  the  original 
«et  and  the  injury:  Lowery  t.  Manhattan  B.  B.  Co.,  99  N.  Y.  168;  52  Am. 
Rep.  12;  Sherman  T.  Favour,  1  Allen,  191;  nor  is  the  connection  broken  by 
the  fact  that  the  runaway  team  collides  with  a  second  team,  which  there- 
upon runs  away,  and  does  the  damage  complained  oft  QHgge  v.  FUekenttein, 
14  Minn.  81;  100  Am.  Rep.  199. 

In  Lynch  v.  Northern  Pae.  B.  B.  Co.,  84  Wis.  348;  there  was  held  to  bo  no 
liability  where  a  train  frightened  a  horse  on  a  highway  which  ran  nearly 
parallel  to  the  track,  but  finally  approached  and  crossed  it^  and  the  horse, 
having  reached  the  crossing  before  the  train,  leaped  over  a  cattle-guard,  and. 
running  along  the  track,  became  entangled  in  a  bridge.  This  case  is  clearly 
distinguishable  from  those  cited  in  the  preceding  subdivbion,  in  which  the 
failure  to  maintain  a  fence  enabled  the  frightened  animals  to  get  on  the  right 
«f  way. 

In  Sneetiby  v.  Lanoathire  eU.  By.  Co.,  Ln  R.  9  Q.  B.  263»  the  negligence  of 
the  defendant's  servants  caused  some  cattle  to  break  away  from  the  drovers 
«t  a  crossing.  They  ran  down  a  neighboring  road,  made  their  way  into  an 
orchard,  and  thence  broke  through  to  a  hedge  on  to  the  defendants'  track, 
where  they  were  run  over  by  a  train.  It  was  held  that  the  defendant  was 
liable  for  the  loss  of  the  cattle.  Blackburn,  J.,  saying  that  ho  thought  the 
OOM  might  be  treated  as  if  the  oattlo  had  boon  killed  on  another  lino  of 
AM.  8r.  Rv.,  Vol.  ZXXVL— fi 
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railway  inttead  of  the  defendants',  said:  "In  a  ease  like  Ilia  preeeni  thk 
much  la  clear,  that,  eo  long  as  the  want  of  eontrol  over  the  cattle  remaina 
without  any  fault  of  the  owner,  the  eamaproxima  (of  the  loss)  ia  that  which 
eaoaed  the  escape^  lor  the  consequence!  of  which  he  who  caused  the  escape 
is  responsible.  •  •  •  •  It  if  the  most  natural  consequence  of  cattle  being 
frightened  that  they  go  galloping  about  and  get  into  a- dangerous  poeition, 
and,  being  in  the  neighborhood  of  railways^  should  get  on  the  line  and  ba 
run  orer  by  a  passing  train,  whether  that  of  the  defendants  or  not  ia  imma- 
terial. When  once  it  is  established  that  the  cattle  were  driven  out  of  the 
control  of  the  plaintiflf  by  the  defendants'  negligence,  and  that  the  control 
could  not  be  recovered  until  they  were  killed,  which  was  the  natural  conse- 
quence of  their  being  nncontroUed,  the  liability  of  the  defendanta  is  beyond 
dispute." 

In  Wetl  Mahanoy  Tovonsliip  t.  IFotfon,  116  Pa.  8t  S44,  2  Am.  St.  Rep. 
604,  a  case  which  seems  to  involve  precisely  the  same  principle,  the  original 
tort  feasor  was  held  not  liable.  There  a  team  was  frightened  by  an  ash- 
heap  on  a  highway  and  ran  away.  Making  their  way  on  to  a  railroad  track 
the  horses  were  struck  by  a  train,  and  taming  round  continued  their  flight 
in  the  opposite  direction  until  they  were  run  over  by  another  train.  The 
oourt  based  its  decision  upon  the  two  facts,  that  the  coorae  of  the  team  was 
entirely  changed  by  the  stroke  received  from  the  first  engine,  and  that  the 
actual  and  immediate  cause  of  the  destruction  of  the  plaiutiff's  property 
was  its  collision  with  the  second  engine.  The  former  fact  was  held  to  be  aa 
intervening  cause  sufficient  to  break  the  connection.  The  inflnence  of  the 
former  rulings  of  the  court  on  the  subject  of  the  spread  of  fires  is  distinctly 
traceable  in  this  decision,  and,  indeed,  these  are  the  only  authorities  cited. 
No  allusion  was  made  to  the  precedents  in  Bngland  and  the  other  states 
which  have  been  controlled  by  the  general  principle  that,  aa  Mr.  Justice 
Blackburn  remarked  in  the  passage  above  quoted,  **it  ia  the  most  natural 
consequence  of  cattle  being  frightened  that  they  go  galloping  about  and  get 
into  a  dangerous  petition. "  It  is  not  easy  to  see  why  the  chance  stroke  of 
the  first  engine  should  interrupt  the  chain  of  causation,  any  more  than  a 
turn  in  the  road  or  any  kind  of  obstruction  which  compelled  or  induced 
them  to  change  their  course.  On  the  whole  we  think  the  soundness  of  this 
ease  is  fairly  open  to  question. 

In  Oilbertion  t.  Jiiehardion,  5  Com.  B.  602,  A's  carriage  was  driven 
against  the  wheel  of  B's  chaise.  C,  an  occupant  of  the  chaise,  was  thrown 
by  the  shock  of  the  collision  against  the  dashboard  of  the  chaise,  which  fell 
on  the  horse's  back  and  caused  him  to  kick  and  damage  the  chaise.  BeH 
That  B  might  recover  in  trespass  for  the  whole  injury  as  an  immediate  con- 
sequence of  the  act,  Maule,  J.,  remarking  that  "the  effect  of  the  collision 
was  to  induce  that  which  the  horse  might  be  expected  to  do."  This  case' is 
an  excellent  illustration  of  the  general  rule  already  referred  to,  that  the  lia- 
bility of  the  defendant  depends  rather  upon  the  general  character  of  the 
act  than  upon  the  particCilar  form  in  which  the  injury  finally  results. 

For  the  liability  of  towns  and  cities  for  frightening  teams  by  defects  in 
highways,  see  cases  cited  in  section  25,  po9k 

22.  Attacks  bt  Animals  oil  Human  Bbinos  OROrHxa  Animals.— The 
eases  in  which  the  owners  of  vicious  or  dangerous  animak  are  held  liable 
for  injuries  inflicted  by  them  have  been  treated  in  various  notes  in  this 
series:  See  especially  the  note  to  KnowUa  t.  Mulder,  16  Am.  St.  Rep.  631. 
The  cases  where  the  owners  have  been  held  to  answer  on  the  simple  prin- 
ciple that  tha  attack  was  the  ordinary  consequence  of  the  animal's  being 
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aHowed  io  escape  from  control  are  fewer  in  namber,  bnt  rest  on  the  principle 
that  some  attacks  are  natural  and  some  are  not  Thas  one  who  tarns  a  horses 
loose  in  a  highway  where  he  can  kick  another  horse  is  liable  if  an  injnr]f 
results  from  his  negligence:  Bamu  t.  C%ap*fi»  4  Allen,  444;  81  Am.  Dea  710|; 
Lu  ▼.  ROey,  18  Com.  B.,  N.  8.,  722;  BUit  t.  Lqftu9  Iv<m  Cb.,  L.  R.  10  Com* 
Bw  10;  but  it  is  held  not  to  be  an  ordinary  consequence  of  a  horse's  escape 
from  control  that  he  should  kick  a  human  being;  C<a  ▼.  BurbUge^  13  Conw 
P.,  N.  8»,  430.  Whether  the  goring  of  horses  by  a  bull  making  his  way^. 
through  the  defe]i'lant*s  negligence,  into  their  pasture^  is  a  question  for  th^* 
jury:  Saxton  t.  Bticon^  81  Vt.  610. 

23.  Injuribs  Arising  From  thb  Pbopbnsitt  ov  Animals  to  Sbbk  Thbi» 
Food  Whkrkybb  Obtain ablb. — Where  the  defendant  was  bound  to  main» 
tain  a  fence,  and  a  breach  was  negligently  made  therein  by  one  who  had  par» 
chased  the  right  to  fell  timber  on  the  land,  the  defendant  was  held  liabl# 
for  the  loss  of  cows  which  strayed  through  the  fence  and  ate  th^i  poisonou* 
leaves  of  a  yew-tree:  Latorenee  t.  JenJdna^  L.  B.  8  Q.  B.  274r    So  also  th» 
defeudajit  is  liable  if  he  kills  dogs  by  attracting  them  into  traps  by  th»» 
scent  of  meat  put  therein  as  a  bait  for  vermin t  Towntend  t.  WcUJten,  9  East^. 
277;  or  allows  a  wire  fence  to  decay  so  that  portions  thereof  fall  on  an  ad»- 
joining  field,  and  are  swallowed,  with  fatal  results,  by  cattlet  Firth  t.  Bcw^ 
ting  Iron  Co.,  L.  R.  3  C.  P.  D.  254. 

24.  Liability  tor  Injuries  Recbiybd  bt  CniLDRBN. — In  Mangan  v.. 
AUerton,  1  L.  R.  Ex.  239,  the  defendant  was  held  not  liable  for  leaving  t^. 
machine  with  dangerous  co:^- wheels  unguarded  in  a  public  place,  the  conse* 
quence  being  that  two  children  set  it  in  motion,  and  one  was  injured  by- 
crushing  his  hand  in  the  cogs.     But  this  case  was  overruled  in  Clark  v.. 
Ch'tmbera,  L.  R.  3  Q.  B.  D.  327;  and  the  principle  now  generally  accepted^ . 
wliere  chihlren  are  concerned,  is  that,  to  use  the  words  of  an  earlier  English « 
case — Lynch  v.  Nurdin,  1   Q.  R  29 — where  a  person  leaves  a  dangeroo^^ 
article  where  he  '*  knows  it  to  be  extremely  probable  that  it  will  be  unjus* 
tifiably  set  in  motion  to  the  injury  of  another,  the  injured  person  may  re^ 
cover  damages  against  the  former."    As  it  was  tersely  put  in  Bir\ford  Ti. 
Johnston,  82  Ind.  426;  42  Am.  Rep.  598:   "  One  who  deals  with  childreis< 
must  anticipate  the  ordinary  behavior  of  children."    This  rule  has  heetk^ 
applied  to  charge  with  liability  one  who  puts  in  a  position,  where  children, 
are  likely  to  be  attracted  by  them  for  the  purposes  of  play,  such  articles  nm- 
a  swing-gate:  Birge  v.  Gardiner,  19  Conn.  607;  50  Am.  Deo.  261;  a  trucic 
loaded  with  iron:  Lanev,  AtlarUie  Works,  111  Mass.  138;  a  signal  torpedor 
IJan-iman  v.  Pittsburg  etc.  By.  Co.,  45  Ohio  St.  11;  4  Am.  St.  Rep.  607  (in  thi» 
case  the  children  had  implied  permission  to  pass  along  the  railroad  track);  ft. 
detonator:  Power$  v.  Harlow,  63  Mich.  507;  61  Am.  Rep.  164  (in  this  case  also> 
the  children  were  technically  trespassers,  but  accustomed  to  play  in  th* 
place  where  the  detonator  was  found);  a  railroad  turntable:  Otdf  etc  Byi. 
Co.  V.  MeWhirter,  77  Tex.  357;  19  Am.  St.  Rep.  755;  Keffe  v.  Milwaukee  etc 
By.  Co,,  21  Minn.  207;  18  Am.  Rep.  393;  Koon»  ▼.  St.  Louis  etc  By,  Co.,  65r 
Ma  692;  Nagel  v.  Missouri  Pac  By,  Co.,  75  Mo.  653;  42  Am.  Rop.  418^ 
Bailroad  Co.  t.  Stent,  17  Wall.  667.     The  general  rule,  however,  is  subject 
to  the  limitation  that  the  object  which  injures  the  child  must  be  such  as  im 
likely  to  produce  that  result.    Thus,  where  a  child,  In  trying  to  clamber  oa 
to  a  heavy  oonnter  left  on  a  broad  sidewalk  out  of  the  ordinary  line  of  travel^ 
pulled  it  down  on  himself,  it  was  held  that  the  city  was  not  Eabls  foe  Ihii 
Injnrias  raceivadt  C^kago  t.  Starr,  42  III  174;  89  Am.  Dm.  4Sti 
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Nor  !•  Um  prrndpU  tluit  «*oim  «1io  dMk  with  ehildraB  miut  ftntieipato 
ordinary  behaviiir  of  ofaildren"  ooafiMd  to  Ofttet  likt  the  abore.  Thiu,  in 
Drah  w,  Kiel^.  03  Pa.  St.  492,  il  WM  held  thata  raUroad company  was  liable 
lor  the  ticknev  «f  a  boy  two  yean  dd  who  was  fordbly  pat  on  board  a 
freight-train  by  the  brakemaa,  and,  after  being  carried  five  milee  against 
hie  will,  was  allowed  to  leave  the  train«  and  was  so  alarmed  at  his  sitaation 
that  hs  ran  nearly  all  the  way  home.  So  also  it  has  been  held  that  where 
a  child  passenger  has  been  carried  past  her  destination,  she  may  recover 
damages  for  fright  and  all  the  consequences  of  trying  to  regain  the  station 
by  walking  along  the  track:  BaM  Temuuet  €k.  Ji.  IL  Co,  r»  Loekhart^  79 
Ala.  815. 

25.  DariCT  i»  Hiohwat*  Whsn  Dbsmbd  Pboxixats  Causb  ov  Imjubt 
vo  TaAVBLKB.— See  generally  note  to  Morte  v.  Town  qf  Richmmid,  98  Am. 
Dea  606^12.  For  later  cases  see  notes  to  UorUkk  v.  DumkU^  27  Am.  St. 
£ep.  685;  North  M.  Tp,  v.  Arwohi,  4  Am.  St.  Rep.  650;  Sekaeferr.  Jaekmm 
Tp,^  30 Am.  ^t. Rep.  792;  PraU^.  WeymmUh^  9  Am.  St.  Rep.  691;  Mahogany 
T.  Ward.  27  Am.  St.  Repu  753;  JTerr  v.  Xetenen,  34  Am.  St  Rep.  603;  JatJ> 
mm  V.  Woffntr.  14  Am.  St.  Rep.  833;  Pl^mautk  v.  Oraver,  11  Am.  St  Rep.  867; 
Harris  v.  C/tatea,  8  Am.  St  Rep.  842;  Burrell  Tp.  v.  Uncapher.  2  Am.  St  Rep. 
664;  CkamJmrlam  ▼.  OMosh,  poai,  928;  JoJkt  v.  Sluifeld,  aate  453.  The  decisions 
in  the  different  states  are  reviewed  by  Mr.  Justice  Earl  in  Bing  v.  CUy  qfCkh 
hoes,  77  N«  T.  83;  33  Am.  Rep.  574,  and  the  general  principles  npon  which  the 
liability  of  municipalities  depends  are  expounded  with  great  clearness.  The 
learned  judge  shows  that  the  rule  applied  by  those  courts,  which  are  not 
controlled  by  .statutory  provisions  may  be  formulated  thus:  **  When  two 
causes  combine  to  produce  an  injury  to  a  traveler  im  a  highway,  both  of 
which  are  in  their  nature  proximate^  the  one  being  a  culpable  defect  in  the 
highway  and  the  other  some  occurrence  for  which  neither  party  is  responsible 
—the  municipality  is  liable,  provided  the  injury  would  not  have  happened 
but  for  such  defect"  The  Massachusetts  doctrine,  which  impcees  a  more 
qualified  description  of  liability,  is  admitted  to  be  irreconcilable  with  general 
principles  of  law,  and  to  depend  entirely  upon  provisions  of  the  highway 
statutes:  McDomUd  v.  SneiUng,  li  Allen,  290;  92  Am.  Deo.  768.  The  man* 
ner  in  which  the  stricter  and  the  more  qualified  standards  of  responsibility 
have  been  applied  under  the  various  combinations  of  facts  will  be  readily 
understood  by  referring  to  the  cases  cited  in  the  notes  above  mentioned.  A 
detailed  examination  of  the  subject  soarcely  falls  within  the  limits  of  the 
present  note. 

26.  Iim&Tximro  CAUBis^-lBRBSPOBmBL*  AaBNOUS— (a)  ^8aeraZ^.--In 
the  foregoing  sections  a  large  number  of  cases  have  been  dted  which  tend  to 
establish  the  proposition  that,  so  long  as  the  intervention  of  an  intelligent 
will  is  not  perceptible  in  a  series  of  oansee  and  effiscta,  the  person  who  put 
the  first  of  the  causes  in  operation  is  to  be  held  legally  responsible  for  any 
injury  to  another  person  which  ultimately  results.  Logically,  only  one  ex« 
oeptioD  to  this  rule  should  be  recognized,  via:  the  case  in  whioh  that  ab- 
normal exhibition  of  physioal  energy  which  is  known  as  an  aet  of  Ood  is 
interposed  between  the  original  act  and  the  final  wrong.  To  the  scientist 
the  eo-called  act  of  Qod  is  a  phenomenon  not  less  inevitably  foreordained  to 
occur  than  the  more  ooromon  every-day  events  whioh  the  play  of  natural 
forcee  preeents  to  the  obeervation  of  mankind.  But  the  law,  taking  as  its 
•taadard  the  ordinary  ideas  of  the  avesage  member  of  the  commuai^  as  to 
inch  mattei%  ver/  proper^  declares  that  such  extnaidanary  phenomans  ens 
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nol  inoinded  among  those  nataral  cnd^probable  ocpiiieqii«iioet  of  ■■  aet^  for 
whifih  tiM  doer  of  the  aot  must  snewor. 

At  tiw  Mune  time  it  oniet  be  ftdmitted,  fhst  Kmie  omnrte  ■laiue  in  Hieit 
ralinge  that  tiie  liability  of  a  wrongdoer  stope  far  diori  of  thia  pointy  and 
have  rendered  decieiona  irhioh  can  only  be  jnetifled  on  the  hypotheaia  thai 
*'  natnral  and  probable**  are  to  be  regarded  aa  ajmonymoQa  wiMi  ^  naaalt*  or 
"more  likely  than  not  to  happen  under  the  eironmstanoea."  Thia  dootriiia 
ia  especially  noticeable  in  aome  of  the  caaea  dealing  with  tiie  apread  of  fira% 
but  it  has  been  applied  eonaiatently  in  other  oonneotiona  alao  by  lAie  oonrta 
of  sereral  states.  It  seems  to  as  tliat  the  ineritable  result  of  each  a  doctrine 
most  be  to  render  it  virtaally  impossible  to  refer  the  liability  of  wrongdoera 
to  any  fixed  principles,  and  to  make  the  "personal  aqnation"  of  Jndgea  and 
jorora  the  controlling  factor  in  each  case. 

To  show  the  extent  to  which  these  two  doctrines  elaah  with  one  another 
it  will  be  snfficient  to  sapplement  the  cases  already  giren  with  three  othera* 
Li  South  Side  Pats.  Ry.  Co,  ▼.  Trich,  117  Pa.  St  890,  2  Am.  St.  Rep.  672» 
the  defendant  was  held  not  liable  for  an  injury  to  one  who,  while  getting 
on  a  car,  was  thrown  off  by  the  audden  atarting  of  the  horseo,  and,  after 
falling  safely  on  his  feet,  was  run  over  by  a  runaway  team.  Might  it  nol 
be  fairly  argued  that,  in  aucb  a  case,  the  poaeibility  that  a  toam  might  paaa 
just  at  that  moment  was  sufficiently  strong  to  raise  a  question  for  the  jury 
at  least?  The  accident  might  have  happened  just  aa  readily  if  the  team 
had  been  under  control,  and  the  driver,  aasuming  that  the  passenger  waa 
already  safely  mounted  on  the  car,  had  taken  no  nieasuree  to  meet  tha 
emergency.  In  Bansier  v.  Minnea'poUt  He,  R.  R,  Co.,  82  Minn.  331,  a  defect* 
fre  brake  caused  a  train  to  separato,  and  the  after  section  aubeeqnently  ran 
into  the  forward  part,  and  killed  the  conductor  who  waa  in  the  oabooae, 
knowing  nothing  of  what  had  happened.  It  waa  held  that  the  event  waa 
one  which,  under  the  eircumstancea,  waa  not  nnlikely  to  happen,  and  that  a 
verdict  against  the  company  could  not  be  disturbed.  That  a  defective  braka 
should  cause  a  train  to  aeparato  is  certainly  at  leaat  aa  uncommon  an  ocour* 
rence  aa  that  a  pasaenger  auddenly  thrown  off  a  street-oar  would  be  run  over 
by  a  passing  toam.  Both  cases  seem  to  fall  under  the  rule  already  referrad 
to  that  if  mischief  of  some  aort  is  likely  to  result  from  the  defendant's  ael 
it  is  not  necessary  that  the  precise  form  of  it  ahoold  not  have  been  foreaeen. 
Sharp  V.  Fowell,  L.  R.  7  Com.  P.  253,  the  facte  of  which  have  been  already 
atated  (section  8),  is  a  still  stronger  case,  for  if  a  person  cannot  be  charged 
with  a  knowledge  of  such  an  ortiinary  result  of  the  operation  of  physical 
laws  as  that  wator  which  ia  set  flowing  in  a  street  daring  the  prevalence  of 
a  hard  froet  will  be  likely  to  accumulate  somewhere  and  harden  into  ice,  it 
is  difficult  to  aee  upon  what  principle  the  boundary  line  between  excusable 
and  nonexcusable  ignorance  in  such  matters  ia  to  be  drawn.  In  that  oase^ 
it  ia  true,  the  formation  of  the  dangeroua  sheet  of  ice  happened  in  a  some- 
what unexpected  fashion;  but  if  there  is  one  rule  more  firmly  established 
than  another  in  regard  to  this  perplexing  subject^  it  is  that  a  wrongdoer  ia 
not  to  be  excused  merely  because  the  final  injury  comes  in  a  shape  which 
would  beforehand  have  seemed  somewhat  unlikely:  Sec.  8  (cf),  ante.  The 
court  seems  to  have  been  principally  influenced  by  the  fact  that  the  defend- 
ant's  servant  was  not  aware  of  the  existence  of  the  obstruction  in  the  grat- 
ing which  caused  the  mischief,  and  had  no  reasonable  means  of  aoqniring 
Ika  necessary  knowledge.  But  this  qualification  of  responsibility  is  quito 
opposed  to  the  general  current  of  authority  in  this  country,  as  will  be  seen 
from  tiie  cases  cited  in  the  section  of  this  noto  just  referred  tow 
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ib)  Ao^denL^TSloT  ii  It  eaiy  to  leo  how  taeh  deoiiiona  m  Umm  Jut  ro- 
ItfTdd  to  OMi  bo  reoonciled  with  that  lino  of  oamo  in  whioh  it  has  boon  hold 
ihat^  oron  if  on  oTont  of  tho  nnooaal  kind  which  ii  oommoiily  tonnod  oooi* 
^Unt  oononn  with  tho  negligonoo  of  tho  def oodaot  to  prodnoo  tho  injnrj,  ho  io 
atm  liablo.  A  loading  oaae  on  thia  point  ia  TJU  Lord*  BaUff-JuraU  qfRomm^ 
Manh  t.  CarporaiUm  of  Trinitp  Hcme^  L.  R.  6  Bx.  204;  7  Bx.  247;  Thompoon 
on  Negligence,  1063,  There  the  defendant's  ship,  owing  to  the  negligonoo  of 
the  orew,  fonndered  on  a  aandbank,  and,  becoming  nnmanagoable^  waa  driToa 
by  a  strong  wind  and  a  flool  tide  upon  tho  seawall  of  the  plaintifEs.  It  wao 
4ield  that  the  interposition  of  the  nnusoal  natural  forces  whioh  cansod  tho 
4njury  did  not  absoWe  the  defendant.  To  the  same  eflfect  see  Waheman  ▼• 
Jtobinitm,  1  Bing.  213;  AtuUn  ▼.  New  Jerttey  Steamboat  Oo.^  43  K.  T.  75;  3 
Am.  Rep.  663;  The  Oeorge  and  Richard,  L.  B.  3  Adm.  466.  In  DtmU^ 
^,  Merchant*  CoUon  Prtn  Co.,  90  Tenn.  306;  it  waa  held  that  if  a  oarrier 
delays  the  forwarding  of  goods,  whioh  are  subsequently  lost  by  a  firo 
-not  dae  to  his  negligenoe,  is  liable,  though  there  is  a  firo  clause  exemp* 
-tion  in  the  bill  of  lading;  but  under  similar  circumatances,  in  Hoadltg  v. 
Jiorthera  Tramp.  Co,,  1 15  Mass.  304,  15  Am.  Bop.  106,  tho  oarrier  waa  ab- 
oolved.  And  it  should  be  notioed  that  tho  conflict  of  authority  upon  which 
we  hare  been  oommenting  is  traceable,  where  an  intervening  accident  is  im 
terms  alleged:  Schaeffer  r.  Jaekaon  7>.,  150  Pa.  St.  145;  30  Am.  St  Repw 
792;  McOrew  ▼.  Stone,  53  Pa.  St.  436;  LewU  t.  FUtU  etc  Rf,  Co,,  54  Mich. 
55;  6'i  Am.  Rep.  790.  In  the  last  caae  there  was  held  to  bo  no  liability 
where  the  plaintiff  was  carried  past  a  station  at  night,  and,  being  put  o£& 
sunder  took  to  find  his  way  to  the  road,  but,  owing  to  a  "  visual  deception," 
4nistook  his  distance  from  a  cattle-guard,  and  fell  into  it  But  here  it  might 
be  fairly  said  that  the  plaintiff  undertook  the  responsibility  for  all  that 
occurred  after  leaving  tho  train,  and  the  defendant  to  bo  not  liable  for  that 
reason. 

(c)  Aei  qfOod,  When  Deemed  Proximate  CoMue  qf  Injury. — ^Thero  is  no  dio- 
^ute  aa  to  the  proposition  that,  if  the  defendant  is  not  in  fault  in  his  man* 
«gement  of  the  thing  which  causes  an  injury,  it  ia  a  complete  defense  that 
•ouch  injury  resulted  from  the  act  of  God,  or  soma  extraordinary  operation 
•of  natural  forces  amounting  to  vie  major:  Blyth  r.  Birmingham  W.  W.  Co^ 
11  Ex.  781  (overflow  caused  by  the  bursting  of  water-pipes  in  an  oxoeption* 
«lly' severe  frost);  BlyihA  t.  Demeer  etc.  Ry*  Co.,  15  CM.  333;  22  Am.  Sk 
Rep.  403  (railway  car  upset  by  tornado  and  ignited  by  the  fire  in  the  stove); 
Saltimore  etc  R.  R.  Co.  r.  Sulphur  Springe  DieL,  96  Pa.  St.  65;  42  Am.  Rep. 
^29  (culvert  burst  by  flood);  Fhri  w.  City  qf  St.  Louie,  69  Mo.  341;  33  Am. 
Rep.  504  (building  overthrown  by  tempest  and  causing  injury);  KtM  ▼• 
JAght,  76  Pa.  St.  268  (growth  of  grass  in  millpond  caused  water  to  hack 
op  and  overflow  land  above).  For  other  casea  of  flooding,  Borchardt  v. 
Wauaau  Boom  Co,,  54  Wis.  107;  41  Am.  Rep.  12;  NichoU  v.  Marshland,  L. 
B.  2  Ex.  D.  1;  NUro- Phosphate  eU.  Co.  v.  London  etc  Dorks,  L.  R.  9  Ch.  Div. 
503,  may  be  consulted.  Similar  rules  are  applied  where  there  is  irresistible 
force  used  by  a  body  of  soldiers  belongiug  to  the  United  States  Army:  Watkine 
-w,  Roberta,  28  Ind.  167  (bailee  excused  for  not  returning  hired  property);  or 
where  a  great  public  calamity  has  occurred,  such  as  the  Chicago  fire:  Mkhijan 
^knt.  R,  R.  Co.  V.  Burrows,  33  Mich.  5,  or  the  Johnstown  flood:  Long  v.  PewneyU 
wania  R,  R.  Co.,  147  Pa.  St.  343;  30  Am.  St  Rep.  732,  and  note.  See  also 
siote  to  Chicago  etc  Ry.  Co.  v.  Sawyer,  18  Am.  Rep.  618-621. 

But  in  regard  to  cases  in  whioh  there  has  been  negligenoe  als'i  on  the  part 
<i.  the  defendant,  a  notable  conflict  of  opinion  exists  betweoa  the  oonrtii 
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Th«  matter  baa  been  dieciused  aloMwt  entirely  in  oonneotlon  with  the  oon- 
tract  of  oarriage^  and  where  the  negligenoe  oonaiate  merely  in  a  delay  In  tha 
forwarding  of  the  goods,  the  larger  number  of  anthoritiea  ■natain  the  prin* 
•iple  that  the  carrier  cannot  be  held  liable,  if  the  gooda  thna  delayed  are  de» 
■troyed  by  the  act  of  God,  though  bnt  for  the  delay  they  would  have  reached 
a  place  of  safety,  the  ground  assigned  being  that  the  delay  beoomes  a  remote 
eanse  of  the  loss,  when  a  calamity  which  conld  not  hare  been  anticipated 
interyenes:  if  on-won  t.  DavU,  20  Pa.  St.  171;  57  Am.  Dec.  695;  Denny  t.  New 
York  Cent.  Ry.  Co.,  13  Gray,  48;  74  Am.  Dec  645;  McClary  t.  Sioux  CUg 
cte.  B.  R.  Co,,  3  Neb.  44;  19  Am.  Kep.  631;  Michigan  Cent,  R.  R.  Co.  t. 
Rw-rom,  33  Mich.  6;  DanieU  t.  BaUentine,  23  Ohio  St.  532;  13  Am.  Rep. 
264;  Clark  r.  Paeifie  R,  R.  Co.,  39  Mo.  184;  90  Am.  Dec.  456;  Railroad  Co, 
T.  Reeves,  10  Wall.  176. 

On  the  other  hand  some  cases  hold  that,  nnder  such  circumstances,  the 
carrier  ia  liable:  MichatU  t.  New  York  CenL  R.  R  Co.,  30  N.  Y.  564;  86 
Am.  Dec  415;  Ready.  Spaulding,  80  N.  Y.  630;  86  Am.  Dec  426;  MerriU 
T.  BarU,  29  N.  Y.  115;  86  Am.  Deo.  292;  Bostwlek  t.  Baltimore  etc.  B.  B. 
Co.,  45  N.  Y.  712;  Condict  r.  Grand  Trunk  B.  B.  Co.,  54  N.  Y.  500;  PruiU 
T.  Hannibal  etc  R.  R.  Co.,  62  Mc  527;  Rodgere  T.  Central  Pae,  R.  R.  Co., 
67  Cal.  607;  McGraw  v.  BaUimore  etc.  R.  R.  Co.,  18  W.  Va.  361;  41  Am. 
Rep.  696.  These  decisions  are  based  upon  the  supposition  that  the  rule 
which  disables  a  carrier  from  excusing  himself  for  a  loss  by  the  plea  of  an 
act  of  God  applies  to  cases  of  negligence  consisting  merely  in  delay.  But  it 
can  scarcely  be  said  that  the  authorities  relied  on  justify  any  larger  doctrine, 
than  that  such  a  plea  will  not  avail,  if  the  carrier  has  been  guilty  of  negli- 
gence or  misconduct  in  the  active  duties  of  forwarding  the  gooda — as  by 
furnishing  defective  instrumentalities  for  that  purpose,  or  placing  the  goods 
in  a  position  in  which  they  are  exposed  to  some  ascertainable  danger — or  if 
the  external  agency  which  causes  the  loss  ia  only  partially  due  to  the  act  of 
Cod.  See  especially  Smith  t.  Shephard  (cited  in  Abbott  on  Shipping,  part 
8,  chapter  4,  sec  1,  aud  summarized  in  Midiaela  r.  New  York  CenL  R.  R. 
Co.,  30  N.  Y.  564;  86  Am.  Dec  415);  Trent  Navigation  Co.  r.  Wood,  3  £sp. 
127;  MeArtiiur  v.  Seare,  21  Wend.  190;  Backhouse  v.  Snud,  1  Murph.  173. 
See  also  the  later  case  of  New  Brunswick  S.  Co.  t.  Tiers,  24  N.  J.  L.  697;  64 
Am.  Dec  394.  But  it  is  going  very  far  to  bold  a  carrier  liable  where  his  only 
fault  consists  in  leaving  the  goods  in  a  depot  or  on  a  siding  for  an  undue 
period;  for  such  a  position  is  ordinarily  secure,  aud  remains  so  until  the  act 
of  God  supervenes.  The  acceptance  of  such  a  principle  involves  the  rather 
remarkable  result  that  the  carrier's  measure  of  liability  for  various  parcels 
of  goods  destroyed  at  the  same  place  by  the  same  act  of  God  may  depend 
upon  the  length  of  time  each  parcel  has  been  there.  Cases  like  Hand  v. 
Brynes,  4  Whart.  204,  33  Am.  Dec  54,  and  Davis  v.  Garret,  6  Bing.  716, 
though  also  relied  on  by  the  New  York  court,  are  distinguisliable  as  being 
cases  of  deviation,  which  makes  a  carrier  absolutely  liable,  as  for  a  conversion: 
Railroad  Co.  w^O'DonneU,  49  Ohio  St.  489;  34  Am.  St.  Rep.  579.  (See  sec 
8,  ante.)  Williamjs  v.  Grant,  1  Conn.  492,  7  Am.  Rep.  '235,  where  the  master 
of  a  ship  took  no  pilot  in  a  dangerous  channel,  may  be  rested  on  similar 
grounds,  as  such  conduct  amounted  to  a  positive  misfeasance.  Belly.  Beed, 
4  Binn.  127,  5  Am  Dec  398,  and  Hart  t.  Allen,  2  Watts,  114,  depend  on 
an  analogous  principle,  viz:  that  a  carrier  has  no  defense,  where  a  loss  ia 
partly  caused  by  the  unseaworthiness  of  his  ship.  In  all  these  cases  the 
essence  of  the  decisions  is  that  the  danger  was  increased  before  any  act 
of  God  supervened,  and  they  are  obviously  not  a  proper  parallel  to  caaea 
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of  negltgant  deUy,  wlilofa  doM  not  inoretM  th*  dmagcr  im  any  w»y.  Oil 
the  whol«»  therefore,  we  Tentnra  to  thiok  that  the  New  York  doetriae  h 
not  warranted  bj  the  anthoritiea  otted  in  its  enppor^  and  onn  enly  he  Jvsti^ 
fied,  if  at  all»  by  oonsidemtiona  of  pnblio  policy. 

The  abore  controversy  does  not  appear  to  have  oome  np  in  England,  bnt 
It  may  be  noticed  that»  after  RyltrndM  t.  Flddier,  L.  R.  3  H.  L.  Gaii  890t  had 
made  a  penon  who  coUecte  water  in  a  reaerroir  abeolntely  liable  for  damage* 
oanaed  by  ita  eioape,  thne  creating  an  aoeonntability  aomewhat  resembling 
that  of  a  carrier,  it  was  held  in  NkhoU  t,  Mardand^  K  R.  2  Ex.  D.  1,  that 
the  defendant  was  neTcrthelesa  ezcnsed  if  the  bnrating  of  the  reserroir  was 
caused  by  an  act  of  Gk>d. 

Of  coarse  negU^enoe  wbioh  ooenrs  after  the  act  of  Qod  has  operated  is 
the  proximate  caase  of  any  damage  that  may  ensne,  as  where  a  locomotire 
engineer  mighty  by  obeerving  the  high-water  marks  of  a  flood,  haTe  deter^ 
mined  whether  to  proceed  with  a  train,  and  the  train  was  derailed  at  a 
place  where  the  flood  had  made  the  track  nnsafe:  Ellel  t.  8L  Louig  etc  J9||^ 
C<Kj  76  Ma  618.  Compare  LanMtln  r,  SwUh-Beut&m  ii^.  Co.,  L.  R.  6  App. 
O,  852,  involving  similar  facts,  and  assnming  tiie  rale  to  be  as  stated  above. 

87.  RcsPONsiBLS  AoBNonn,  iNTBRysNTioir  or — ^In  the  foregoing  snbdi* 
Tisions  we  have  discassed  the  operation  of  nataral  laws  in  the  case  of  inor* 
ganic  matter,  of  aninuds,  and  of  children.  We  have  now  to  consider  the 
principles  upon  which  the  responsibility  of  hnman  beings  who  have  arrived 
at  years  of  discretion,  and  are  therefore  presnmed  by  the  law  to  possess  an 
aTerage  measare  of  intelligence  and  pmdenoe,  as  well  as  fully  developed 
reasoning  powers,  it  determined.  It  will  be  obserred,  in  the  first  place, 
that  the  law  takes  notice  of  the  fact  that  men  are  under  the  domination  of 
various  feelings,  instincts,  and  impalses,  which  they  have  in  common  with 
the  lower  animals,  and  tort-ftesors  are  charged  with  a  knowledge  that,  if 
their  wrongful  act  operates  upon  any  of  those  feelings,  instinots,  or  im* 
pulses  in  another  person,  he  will  probably  pursue  a  certain  oonrse  of  eon- 
duct.  They  are  also  charged  with  a  knowledge  of  the  ordinary  influence  of 
certain  classes  of  acts  upon  the  behavior  of  men  living  in  a  civlliaed  eonn* 
try,  and  occupying  with  regard  to  one  another  certain  relations  for  bnsinesB 
or  other  social  purposes;  or,  in  other  words,  with  the  knowledge  of  the  ex* 
istence  of  those  acquired  feelings,  instincts,  and  impulses,  which  distinguish 
savages  from  the  members  of  highly  organised  communities.  But  the  ex* 
tent  to  which  the  law  recognises 'the  operation  either  of  the  natural  or  the 
artificial  qualities  of  men,  as  a  consequence  of  a  wrongful  aet^  ean  scarcely 
be  regarded  as  settled  by  the  decided  oasee.  The  principal  source  of  the 
nnoertainty  is,  that  persons  of  fall  age  are  presnmed  to  possess  the  power  of 
diatinguishing  right  from  wrong,  and  the  courts  are  apparently  divided  be* 
tween  a  reluctance  to  base  the  responsibility  of  a  tort-feasor  upon  the  hy- 
pothesis thlit  another  person  will  be  influenced  by  a  tort  to  commit  a  wrong, 
and  the  consciousness  that  in  actual  e very-day  life  snob  a  result  frequently 
follows.  The  whole  position  cannot  be  better  snmmed  np  than  in  the  fol- 
lowing wo^ds  of  one  of  the  greatest  of  modem  English  judges,  Lord  Justice 
Brett,  who  tfafis  comments  upon  the  case  of  Ltimlef  t.  Op9,  2  El.  ft  R  216s 
*'The  decision  of  the  majority  of  the  court  will  be  seen,  on  aoarefnl  con- 
sideration of  their  judgments^  to  have  been  founded  on  two  chains  of 
reasoning.  First,  that  wherever  a  man  does  an  act  which  in  law  and  in  fad 
is  a  wrongful  act,  and  such  an  act  may,  as  a  natural  and  probable  conssi 
quence,  produce  injury  to  another,  and  which  in  the  particular  case  does 
l^oduoc  injury,  an  action  on  the  case  will  lie.    This  is  the  propos&tioii  to  be 
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dadnead  from  tlie  earn  of  AMy  r.  WUte,  U,  Raym.  088;  1  Smith  L.  d 
464  If  th«M  oonditions  are  MtiiAed,  the  aetion  does  not  the  leae  lie  be* 
oanae  the  natural  and  probable  oonseqnenee  of  the  act  complained  of  is  an 
aot  done  by  a  third  penon;  or,  because  snch  act  so  done  by  the  third  per- 
son is  a  breaeh  of  duty  or  oontraot  by  him,  or  an  act  illegal  on  his  part,  or 
an  act  otherwise  imposing  an  actionable  liability  on  him.  It  has  been  said 
that  the  law  implies  that  the  act  of  the  third  party,  being  one  which  he  has 
free  will  and  power  to  do  or  not  to  do,  is  his  own  willful  act,  and  therefore  is 
not  the  natural  or  probable  result  of  the  defendant's  act.  In  many  cases 
that  may  be  so^  bat»  if  the  law  is  so  to  imply  in  erery  case,  it  will  be  an  im- 
plication contrary  to  manifest  truth  and  fact.  It  has  been  said  that,  if  the 
act  of  the  third  person  is  a  breach  of  duty  or  contract  by  him,  or  is  an  act 
which  it  is  illegal  for  him  to  do,  the  law  will  not  recognise  that  it  is  a  nat* 
nral  or  probable  eonseqnenoe  of  the  defendant's  act.  Again,  if  that  were  so 
held  in  all  cases,  the  law  would  in  some  refuse  to  recognize  what  is  manifestly 
true  in  fact":  Bawen  t.  Hall,  L.  R.  6  Q.  B.  D.  333.  The  cases  which  will  be 
referred  to  in  the  following  sections  exhibit  in  a  very  striking  light  the  un* 
satisfactory  practioal  results  of  the  conflict  of  judicial  opinion  on  this  Tezed 
question.  Upon  the  whole,  it  may  be  said  ihkt  the  American  judges  hare 
been  decidedly  more  oantious  than  their  English  brethren  in  applying  the 
test  of  natural  and  probable  consequences  to  ascertain  the  liability  of  a  lorf* 
fianor  for  the  subsequent  wrongful  act  of  another. 

28.  Rbsfonsiblb  AoBNcnsk  Intirvintioit  ov— Gbnebal  Prinoiplis. — ^Ife 
is  universally  agreed  that  the  mere  fact  that  the  intervention  of  a  responsible 
human  being  can  be  traced  between  the  defendant's  wrongful  act  and  the  in* 
jury  complained  of  will  not  absolve  him:  £faye$  v.  Hyde  Park,  153  Mass. 
614;  QuigUg  T.  Delaware  Canal,  142  Pa.  St.  888;  24  Am.  St  Rep.  504; 
Wekkr.  Lander,  75  IlL  93;  Butfbrd  v.  Jcihnaion,  82  Ind.  426;  42  Am.  Rep. 
506;  Stover  v.  BhUhiU,  51  Me.  439;  8iaU  v.  RanJ^  3  S.  Q  438;  16  Am. 
Rep.  737;  HugheM  v.  MacDon/mgh,  43  N.  J.  L.  459;  89  Am.  Rep.  603;  McDtm" 
aid  V.  SneUmg,  14  Allen,  292;  92  Am.  Deo.  768;  Powell  v.  Deveneff,  8  Cush. 
800;  50  Am.  Dec  738;  Mahogany  r.  Ward,  16  R.  L  479;  27  Am.  St  Rep. 
753;  Congrever,  Morgan,  18  N.  Y.  84;  72  Am.  Dec.  495;  FUzjchn  v.  Maekender, 
9  Com.  B.,  N.  S.,  505;  Wharton  on  Kegligence,  138-141;  Thompson  on  Neg* 
ligenoe,  1089.  The  intervention  must  be  of  snch  a  character  that  without 
its  having  occurred  the  injury  complained  of  would,  in  all  likelihood,  not 
have  happened:  Mire  v.  MfaH  LouUkma  R.  R.  (7o.,  42  Ia  Ann.  385.  Such  a 
superseding  cause,  therefore,  cannot  be  predicated  of  acts  which  do  not  affect 
the  final  result,  although  they  eause  a  temporary  diversion,  and  somewhat 
retard  its  occurrence:  OolUne  v.  Middle  Level  Commre,,  L.  R.  4  Com.  P.  279. 
Nor  where  the  subsequent  aot  is  merely  induced,  not  caused,  by  the  prior 
one,  as  in  Marqueae  v.  Sou^ehner,  69  Miss.  430,  where  it  was  held  that  one 
who  had  wrongfully  attached  the  plaintiff's  property  was  not  liable  for  the 
subsequent  levying  of  executions  on  that  property  by  judgment  creditors. 
The  court  said:  "  That  another  independent  agent,  acting  on  his  own  respon- 
sibility, does  something,  because  one  has  done  a  particular  thing  does  not 
make  such  a  one  responsible  for  the  act  of  the  other.  They  are  independ* 
ent  actors,  and  each  is  answerable  for  his  own  acts,  because  of  the  want  of 
eausal  connection  between  them.** 

One  of  the  most  instmctiTe  cases  on  the  subjeot  of  interrening  agencies  Is 
€fkn^  V.  ChOTnbers,  L.  R.  3  Q.  B.  D.  327.  There  the  defendant  had  plaoed 
•B  a  privata  road  an  unlawful  and  dangerous  obstraotioo,  consisting  of  ft 
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barrier  of  Iroa  Irardlei  «mMd  wilii  fpDceiy  oommumlj  Mllad 
/Hm,  and  one  of  these  was  remofved  aad  plaoed  «i  th«  footpath  noar  a  gvp 
in  the  middle  of  the  barrier^  which  waa  ordinarilj  loft  open  for  raliiQlefc 
The  plainti£^  who  wai  Uwf  ally  naiog  the  road  on  a  dark  nighty  paoed 
throngh  the  gap,  and,  in  taming  to  get  on  to  the  footpath*  oame  into  colli* 
■ion  with  one  of  the  epikes  of  the  hurdle  which  had  been  moTed*  and  pnt  hia 
eye  ont  The  coart  adopted  the  theory  of  the  plaintiflTi  eonnael,  that  ''as 
the  act  of  the  defendant  in  plaoing  a  dangerona  inatrument  on  the  road  had 
been  the  primary  cause  of  the  cTil*  by  affording  the  occasion  for  ita  beii  g 
remoredy  and  thus  causing  the  injury  to  the  plaintiff,  he  was  responsible  in 
law  for  the  consequences,"  and  the  case,  takmg  it  ae  being  an  authority 
merely  for  the  principles  upon  which  it  waa  decided,  really  belongs  to  that 
numerous  dasa  which  anatain  the  doctrine  that  an  intermediate  aot^  unless 
amounting  to  an  independent  and  willful  misfeasance,  ia  entirely  disre- 
garded in  determining  the  liability  for  an  injury  caused  by  carelessly  deal- 
ing with  an  inherently  dangerous  article.  Here  there  was  at  most  negligence 
on  the  part  of  the  person  who  moved  the  hurdle,  for  he  waa,  as  waa  ad- 
mitted, acting  within  his  rights  in  clearing  away  an  unlawful  obatruction. 
Assuming  such  negligence,  the  case  seems  to  bear  soma  analogy  to  an- 
other class  of  cases,  riz:  those  in  which  the  subsequent  negligence  of  a 
third  person  will  not  purge-the  guilt  of  the  original  negligence,  if  it  merely 
operates  upon  a  dangerous  condition  of  things^  for  which  the  defendant  ia 
primarily  responsible:  See  sec.  82;  p08L 

29.  Tb8t  of  Natubal  and  Probablb  Cok&bqubnob  nr  Oaub  of  Rb' 
•P0N8IBLB  Intbbvbntion.— In  Ciarkw,  Chambera,  L.  R.  3  Q.  &  D.  327,  Chief 
Justice  C!ockbarn  thought  the  circumstancea  would  also  stand  the  test  of 
natural  and  probable  consequence,  and  that  the  decision  might  be  placed 
upon  that  ground  as  welL  "  A  man  who  unlawfully  places  an  obatruction 
across  either  a  public  or  private  way  may  anticipate  the  removal  of  the 
obstruction  by  some  one  entitled  to  use  the  way,  as  a  thing  likely  to  hap- 
pen; and  if  this  should  be  done,  the  probability  is  that  the  obatruction  so 
removed  will,  instead  of  being  carried  away  altogether,  be  placed  somewhere 
near;  thus,  if  the  obstruction  be  in  the  carriageway,  it  will  very  likely  be 
placed,  as  was  the  case  here,  in  the  footpath."  If  we  accept  as  correct  the 
comprehensive  doctrine  propounded  by  Lord  Justice  Brett  (see  sec  27,  arUe), 
there  should  clearly  be  no  di faculty  about  the  conclusion  here  drawn  from 
the  circumatances  under  review.  But  it  is  extremely  difficulty  if  not  impos- 
sible, to  formulate  any  rule  which  will  enable  us  to  apply  the  test  with  pre- 
cision to  the  infinite  variations  of  facts  which  may  occur.  If  it  were  applied 
with  something  like  logical  consistency  by  the  courts,  we  should  arrive  at 
this  doctrine:  That  the  act  of  a  responsible  agent  ia  not  a  natural  and  prob- 
able consequence,  and  therefore  breaks  the  causal  connection,  whenever  it 
tends  to  produce  an  injury  of  a  character  different  from  that  which  the  orig- 
inal tort-feasor  must,  according  to  the  usual  theory  of  accountability,  be 
deemed  to  have  contemplated.  In  other  words,  the  hypothetical  intention, 
which,  by  a  legal  fiction,  he  entertains  at  the  time  the  first  act  is  done, 
should  always  be  considered  in  determining  whether  the  subsequent  act  is  to 
be  treated  as  furthering  or  disappointing  his  presumed  purpose.  This  prin- 
ciple is  regularly  applied  in  all  cases  where  the  intervening  act  is  merely  neg- 
ligent (see  sec.  32),  but^  as  will  ha  seen  from  the  cases  cited  in  the  following 
paragraph,  the  courts,  at  least  in  this  country,  refuse  to  hold  a  tort-feasor 
liable  for  the  results  of  a  aubsequant  act  whidi  is  willfully  wrong,  nnlesi 
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that  ael  wmt  aohuJly  Intended  by  htm.    Tkeiomed  intention  li  nol 
whaterer  the  ohvaoter  of  the  eotb 

8(X  laiTWtfjuTiON  OF  WiLLrcrL  Torts. — A  rery  eminent  ]ndge  thne 
■latee  the  principle  governing  these  oases:  "  Wroogfol  acts  of  independent 
third  pezsona  (not  aetnally  intended  by  the  defendant),  are  not  regarded  bj 
the  law  as  natural  oonseqnences  of  his  wrong,  and  he  is  not  bonnd  to  antioi* 
pate  the  general  probability  of  such  acts,  any  more  than  a  particniar  act  by 
this  or  that  individnal  *'i  Burt  v.  Advertiser  etc  Ca.^  154  Mass.  238  (per 
Holmes,  J.).  This  principle  is  illostrated  in  Barton  t.  Pepin  Oo,  eU,  8oe,,  81 
Wis.  19;  Burton  v.  Pinkerton,  L.  K.  2  Ex.  340;  WasMnffton  t.  Baltimore  He, 
B.  R.  Co.,  17  W.  Va.  190;  Otj^v.  ^Newark  etc  R.  R,  Co,,  36  N.  J.  L.  17;  10 
Am.  Rep.  205;  Posvoorth  ▼.  Brand,  1  Dana,  377;  Royston  ▼.  IllinoU  CenL 
R,  R.  Co,,  67  Mias.  376;  HulUnger  t.  WmreU,  83  IlL  220;  C(mgreve  ▼.  Mor* 
gan,  18  K.  T.  84;  72  Am.  Dec  495;  CahiU  t.  Dawnn,  3  Ck)m.  B.,  N.  S., 
106;  Barrows  r.  Wright,  1  East,  615;  Alexander  t.  Newcastle,  115  Ind.  51| 
Blagt-avev,  BrUtol  W.  W.  Co.,  1  HurL  &  N.  369;  Mareden  r.  Assurance  Co., 
1  Com.  R  240;  Whits  r.  Conly,  14  Lea,  51;  52  Am.  Rep.  154,  Clark  r.  Cham* 
hers,  L.  R.  3  Q.  K  D.  327,  was  cited  in  Binford  v.  Johnston,  82  Ind.  426;  42 
Am.  Rep.  508,  as  sustaining  the  opposite  doctrine,  but  the  statement  of  that 
ease  given  above  shows  that  uo  such  point  was  involved.  Heney  v.  Dennis, 
93  Lid.  452,  47  Am.  Rep.  378,  goes  further  than  any  case  we  have  found  in 
extending  a  defendant's  liability  in  this  direction.  There  the  defendant  left 
a  barrel  of  fish-brine  in  the  street  of  a  town,  and  a  passerby  noticing  that 
a  cow  (lawfully  running  at  large),  had  her  head  in  the  barrel  trying  to  get  at 
the  liquid,  tried  to  drive  her  away,  and  finding  he  oould  not  succeed  in  this 
he  poured  out  the  brine,  and  left  the  spot.  The  oowthen  licked  up  from 
the  ground  as  much  of  the  brine  as  she  could,  and  died  from  the  effects. 
The  defendant  was  held  liable,  the  court  thinking  the  case  fell  within  the 
principle  of  Binford  v.  Johnston,  82  Ind.  426;  42  Am.  Rep.  508.  The  lat- 
ter, however,  was  merely  a  case  of  supplying  a  dangerous  firearm  to  a  child 
who,  being  too  young  to  know  how  to  use  it,  injured  another  child  in 
handling  it.  There  was  no  question  of  an  intervening  responsible  agency, 
in  the  proper  sense  o  f  the  term.  Heney  v.  Dennis,  93  Ind.  452;  47  Am. 
Rep.  378,  therefore,  fairly  presents  the  issue  whether  the  intervention  of  a 
willfully  wrong  act,  snch  as  intermeddling  with  another's  property,  may  still 
leave  the  chain  of  causation  unbroken,  not  because  the  act  was  actually 
intended  by  the  original  tort-feasor,  but  by  reason  of  an  implied  intention* 
The  remarks  of  Lord  Justice  Brett,  quoted  in  section  27,  ante,  do,  if  taken 
literally,  conntenance  even  that  extension  of  a  defendant's  liability,  and 
some  other  remarks  of  English  judges  pointing  in  the  same  direction  are  re« 
ferred  to  below.  But  we  doubt  if  any  deoided  case,  except  this  Indiana 
one,  has  really  affirmed  the  point,  that  an  implied  intention  is  sufficient; 
The  remark  of  Judge  Holmes,  cited  above,  shows  that,  in  his  opinion,  the 
defendant  is  not  liable  unless  he  actually  intended  the  intervening  willful 
wrong,  and  the  English  oases  have  in  practice  gone  no  further  than  to 
maintain  the  existence  of  a  liability  under  snch  circumstances:  See  Lumley 
T.  Qye,  2  El.  &  a  216;  Bowen  v.  Hall,  6  Q.  B.  Div.  333.  The  extract  from 
the  opinion  in  the  latter  case  given  above  (sec.  27)  shows  that  the  oonrt  laid 
down  an  unnecessarily  broad  principle,  and  in  America  several  ooorti  have 
refused  to  follow  these  cases  even  to  the  extent  of  admitting  a  reeponsiMlity 
to  exist  nnder  circumstances  which  show  that  the  intervening  ael  was  ao« 
taaUy  intended  by  the  defendant:  See  Chambers  v.  Baldwin,  91  Ky.  121;  34 
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Ant  8fe.  Rep.  160;  BottHier  ▼•  Waeambf^  91  Kj«  10;  ti  Am.  81  'Ktf^  171, 

and  the  notes  in  this  Mriea. 

81.  Rbpritiow  09  Slahdbb.— Hm  ge&enl  role  m  to  Ite  MarpoiitieB  ol 
»  willfully  wrong  aet  hu  frequently  been  iUustnttod  ia  tlM  OMOof  maantham* 
laed  repetitions  of  elaaderone  wordiL  For  the  oonseqnsnoM  of  tneh  lepolU 
tione  the  original  ntterer  of  the  worda  has  nniformly  been  held  not  reaponaihii 
Ward  T.  Week$,  7  Bing.  211;  DiaMm  r.  Smkh,  6  Hnzi  k  N.  460;  Filmon  T. 
Nood,  6  Bing.  N.  O.  97;  Parkhm  v.  Scott,  1  HorL  k  C.  163;  Stevau  v.  ifai^ 
we^i;  11  Met  642;  Primer.  BaaitDOod,  46  lowm,  640;  ffaMmger.  Stetaam,  126 
Mass.  329;  30  Am.  Hep.  683;  BuH  r.  J^vertker  He,  Co.,  164  Maaa.  238; 
Shurtiffr.  Parker,  ISO  Maaa.  298;  89  Am.  Rep.  464;  Blmer  ▼•  Fetaend^t^ 
161  Maes.  369.  Ae  thta  nonliability  ia  baaed  on  the  faot  that  die  repetition 
is  a  willfully  wrong  act,  it  was  anggeated  in  KeenhoUa  t.  Becker,  8  Denio^ 
846,  that  a  liability  ariaea  if  the  repetition  waa  innocenfc  Nor  haa  tho  rolo 
ever  been  extended  in  favor  of  the  publiaher  of  a  printed  libel:  King  t« 
PaUeraon,  49  N.  J.  L.  417;  60  Am.  Rep.  622.  It  has,  howoTer,  been  felt  by 
more  than  one  judge  that  the  accepted  mle  ia  baaed  rather  upon  the  anal<^ 
of  other  oases  of  intervening  willful  torta  than  upon  a  fair  regard  to  the  or- 
dinary ways  of  men.  If  the  teat  of  *' natural  and  probable  ooueeqnenoe" 
ia  to  be  applied,  there  should  certainly  be  no  difficulty  in  holding  that  tho 
original  slanderer  must  be  taken  to  have  intended  all  the  damages  thai 
the  widest  poastble  spread  of  the  alander  could  produce,  for  it  is  the  most 
threadbare  of  trnisma  to  aay  that  nine  peraona  out  of  every  tea  to  whom  a 
alander  is  spoken  are  certain  to  repeat  it:  See  further  the  aignificant  re- 
marks of  Martin,  B.,  in  ParHna  r.  ScoU,  1  HurL  4  GL  163,  and  of  Kelly, 
0.  B.,  in  Biding  v.  Smith,  L.  R.  1  Ex.  D.  91. 

Wrongful  Ada^f  Third  Party  Induced  by  Slander. — How  far  a  alandered 
person  may  hold  the  slanderer  for  damages  arising  from  the  conduct  of  a 
third  party  who  has  been  induced  by  the  defamatory  words  to  break  a  oon- 
tract  or  do  an  illegal  act  to  tho  injury  of  tiie  alandered  person  haa  been  much 
dtscuased  in  England  since  the  caae  of  Vicara  v.  Wileocka,  8  Baat,  1;  Smith's 
Leading  Caaei,  1806,  waa  decided.  There  Lord  Ellenborongh  hold  tiiaft  no 
recovery  could  be  had  on  the  ground  that  the  plaintifiF'a  employer  had  dis- 
miseed  him  from  his  service^  when  ho  heard  the  slaiider,  and  this  ruling  was 
followed  in  Kelly  v.  Partingtom,  6  Bam.  ft  Adol.  646^  and  Kmgki  ▼.  tfiUs^ 
1  Ad.  ft  K  43.  But  in  the  latter  case,  some  donbts  were  expressed  as  to 
the  correctness  of  the  decision,  and  its  soundness  has  also  been  impugned  ia 
Green  ▼.  Button,  2  Cromp.  M.  ft  R.  707;  Lynch  t.  Knight,  9  H.  L.  Oaa.  677; 
Bowen  t.  HaU,  L.  R.  6  Q.  a  D.  333.  In  the  last  case  Brett,  L.  J.,  used 
these  wordsi  "It  has  been  said  tha^  if  the  act  of  third  person  is  a  breach 
of  duty  or  contract  by  him,  or  is  an  act  which  it  is  illegal  for  him  to  do,  tho 
law  will  not  recognise  that  it  is  a  natural  or  probable  conaeqoence  of  the 
defendant's  act.  If  that  were  so  in  all  oases,  the  law  would  in  aome  refuse 
to  recognise  what  is  manifestly  true  in  faok  If  tho  judgment  in  Fioort  t. 
Wiloodba  requires  that  doctrine  for  its  support  it  is,  in  our  opinion,  wrong." 
In  Lynch  v.  Knight,  9  H.  K  Gas.  677,  alao^  Lord  Wensieydale  takea  the  case 
put  by  Lord  Ellenborough  as  an  absurd  one — ^that,  if  damages  could  be  re- 
covered under  the  circumstances  before  the  court  in  Vieara  t.  Wiloocka,  8 
East,  1,  damages  could  also  be  recovered  if,  in  oonsequenoe  of  the  words 
spoken,  the  plaintiff  had  been  thrown  into  a  horse-pond--«nd  said  that  he 
oonld  conceive  of  a  oaae  when  such  a  result  might  be  very  natural,  as  if  the 
public  mind  was  greatly  excited  on  the  subject  of  some  disgraceful  erim% 
and  a  person  waa  accused  of  it  in  the  presence  of  a  mobb    It  would 
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(hen  ihft^  to  far  m  defanuiUoa  Ui  aoneernedy  tht  iMtalag  o(  Judieial  opbka 
in  England  ia  aaiting  airoogly  in  tha  direokioB  o(  tha  daotrina  that  the  mare 
fact  that  tha  injury  to  the  plaintiff  <wmaiata  in  »  wrongf ol  aot  by  a  third  per* 
aon  ia  no  dafenae.  How  far  the  eoorta  have  been  inflneneed  by  the  pecnliar 
laoillty  with  which  man  are  indnoed  to  do  wrongful  aota  to  one  who  haa 
been  i^andered  ia  not  apparent,  nor  ean  it  reaaonably  be  aignad  that  anoh  a 
oonoeaaion  to  hnman  weakaaaa  wonld  neoeanrily  involTe  the  oondnaion,  that 
thia  liability  exiito  wherever  the  willfiil  aot  ol  tha  intervening  wrongdoer 
waa  natural  and  probablat  See  the  preceding  aeotion, 

82,  iKTBBTKNUia  NwiiioiHT  Aoxi.— When  the  intervening  aet  ia  merely 
negligent^  the  eoorta  hold,  on  principlea  analogona  to  thoae  diaonsaed  in  the 
two  preceding  aeotions,  that  an  independent  aot  of  negligence  by  a  third 
party  ia  an  occurrence  which  the  defendant  ia  not,  aa  a  general  rule,  bound 
to  anticipate:  Dankl  v.  MUrepotitam  Up.  Cb.,  L.  R.  8  Com.  P.  216;  TtUOm  t. 
ffurkp^  98  Masa.  211;  93  Am.  Dccl  164;  DtOamp  v.  Skna  dtp,  74  Iowa» 
892;  Cicf  V.  Nmoark  He.  B.  B.  Co.,  86  N.  J.  K  18;  10  Am.  Rep.  205;  OUkep 
T.  Beta,  44  Fed.  Rep.  389.  But  ezceptiona  to  thia  rule  are  admitted  with 
much  greater  freedom  than  where  the  intervening  act  ia  a  willful  tort,  aince 
no  diatinctioQ  ia  made  between  actual  and  implied  intention  on  the  part  of 
the  original  tort-feaaor.  The  moat  frequent  illnatraticn  of  thia  liability 
baaed  on  an  implied  intention  ia  to  be  found  in  that  numerona  claaa  of  oaaea 
in  which  a  peraon  by  hia  negligence  prodncea  a  dangeroua  condition  of  thinga, 
which  doea  not  become  aofeive  for  miachief,  until  another  peraon  haa  operated 
npon  it  by  the  oommiaaion  of  another  negligent  act^  which  might  not  unrea- 
aonably  be  anticipated  to  oeenr.  The  original  aot  of  negligence  i>  then  re* 
garded  aa  the  proximate  eanae  ol  the  injury  which  finally  reaulta.  The 
principle  ia,  that  the  firat  aot  ia  regarded  aa  being  oontinuoua  in  ita  opera- 
tion up  to  the  time  of  the  aecond,  and  therefore,  for  the  purpoaee  of  fixing 
the  defendant'e  liability,  the  two  acta  are  treated  aa  oontemporaneoust 
Chicago  tic  By.  Co.  v.  OotB^  17  Wii.  428;  84  Am.  Deo.  766;  KbUmd  v.  Cen- 
tral  Iowa  By.  Co..  88  Iowa,  470;  66  Am.  Rep.  868;  Joiki  v.  Sh^eUU^  144  IlL 
403;  ante,  463;  Joknaon  v.  Nmiliwe$tem  Telephone  Co.,  48  Minn.  433;  MarUn 
T.  Iforth  Star  Iron  Worke,  31  Minn.  407;  huni  v.  Mummri  Pae.  By.  Co.,  14 
Mo.  App.  160;  Byrne  v.  WUeon,  15  L  R.  C.  L.  832;  Pa»iene  v.  Adame,  49 
OaL  87;  CamjieU  v.  Stilkoaier,  82  Minn.  808;  60  Am.  Rep.  667;  CUne  r. 
Oreeeenl  City  By.  Co.,  43  La.  Ann.  327;  26  Am.  St.  Rep.  187;  Ouifete.  By.  Co. 
r.  McWhirier,  77  Tex.  866;  19  Am.  Sb  Rep.  766;  Blectrie  By.  Co.  v.  SheUon, 
89  Tenn.  423;  24  Am.  St  Rep.  614;  ConeoUdaUd  Ice  Machine  Co.  v.  Kei/er, 
134  IlL  481;  23  Am.  St.  Rep.  688;  Burroum  v.  March  Oae  etc  Co.,  L.  R  6 
Ex.  67;  L.  R.  7  Ex.  96;  HarrUon  v.  Qreat  Northern  By.  Co.,  8  Hurl,  k  O. 
231;  BartleU  v.  Boeton  Oae  Co.,  117  Maaa.  638;  19  Am.  Rep.  421;  HiU  v. 
Port  Bayed  etc  By.  Co.,  31  aO.  393;  8taU  v.  Bankin,  8  S.  C.  438;  16  Am. 
Rep.  737;  Sheridan  v.  Brooklyn  etcB.B.  Co.,  86  N.  Y.  39;  93  Am.  Deo.  490; 
laidge  w.  Qoodvnn,  6  Oar.  4  P.  190;  AbboU  v.  ifo^  2  HorL  &  C.  744.  See 
also  the  extended  note  to  VUloge  rf  CwrterviUe  v.  Cooli^  16  Am.  St.  Rep. 
250-263. 

Upon  thia  principle  one  who  haa  received  peraonal  injuriea  by  the  negli- 
gence of  the  defendant,  and  uaed  reaaonable  care  in  selecting  a  medical 
attendant,  may  recover  from  the  defendant  enhanced  damagee,  if  the  effect 
ol  hia  injuries  ia  aggravated  by  unskillful  treatment:  PuUman  Paiaee  Car  Co. 
V.  Bluhm,  109  III  20;  60  Am.  Rep.  601;  Stover  r.  InhabitanU  of  Biuehill,  61 
Me.  439;  TiUOe  v.  Farmington,  68  N.  H.  18;  Lyone  r.  Brk  By.,  67  N.  Y. 
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489;  Loeaer  r,  Humphrey,  41  Ohio  St  878;  68  Am.  Rep.  86;  Sauier  t.  Nmg 
York  OmL  ele.  J2.  A  Ox,  66  K.  T.  60;  2S  Am.  Rep.  18;  Rktr.  Dei  Mobm, 
40  Iowa,  638;  CoUiiu  t.  OouncU  Bluffs,  8S  Iowa,  824;  7  Am.  Rep.  fiOa  ▲ 
like  rale  preTaiU  where  a  hone  has  been  Injured  by  the  negligeaoe  of  one  to 
whom  it  haa  been  hired,  and  diea  under  the  treatment  of  the  Teterinaiy  au^ 
goon:  BaUman  t.  Sanborn,  3  Allen,  694;  81  Am.  Deo.  667. 

It  may  be  oUaerred  also  that  the  eaaea  in  which  a  senrant  is  allowed  to  re- 
oover  damagea  for  the  negligence  of  a  co-servant  rest  npon  the  theory  that 
the  master  has  created  the  dangerous  state  of  things  by  which  the  injury 
was  finally  produced:  See,  for  example,  PuUman  Palace  Car  Co,  v.  Laach^ 
143  111.  242;  MeMahon  t.  Davidwn,  12  Minn.  357;  Cayter  v,  Taylor,  10  Gray, 
274;  6v)  Am.  Deo.  317;  Grand  Trunk  Ry.  Co.  t.  CumminfjM,  106  U.  8.  700; 
Roger$  y.  Leyden,  127  Ind.  60  (citing  many  cases);  Hawkesworth  v.  Thomp' 
ion,  98  Maas.  77;  93  Am.  Dec.  137;  Ph^lf  t.  Wait,  30  N.  Y.  78;  Pfim  r. 
mUiamson,  63  111.  16;  Paulmier  r.  JBrie  JR.  R.  Co.,  34  N.  J.  L.  151;  Boyoe  r. 
FUzpatrick,  80  Ind.  626;  CrutehJUld  r.  Richmond  etc  R.  R.  Co.,  16  N.  0.  320; 
Booth  r.  Boston  etc  R.  R.  Co.,  78  N.  Y.  88;  Stringham  t.  Stewart,  100  N.  Y. 
616. 

S3.  Proximati  and  Rvmotb  Causs,  Dootrinb  of  Contributory  Ksou- 
OKNCR  AN  Illustration  of. — The  rale  that,  if  the  plain ti£f  has  contributed 
by  his  own  negligence  to  the  injury  complained  of,  he  cannot  recover  rests 
upon  the  ground  that,  by  the  interposition  of  bis  independent  will  the  causal 
connection  is  broken:  Wharton  on  Negligence,  sec.  300;  Pollock  on  Torts, 
3S0.  A  large  number  of  cases  to  the  point  that  contributory  negligence  will 
not  bar  the  plaintiff's  action  unless  it  is  the  proximate  cause  of  the  injury 
will  be  found  in  the  extended  note  on  contributory  negligence  appended  to 
JiWer  y.  Cameron,  66  Am.  Dec.  668-470.  See,  also,  Thompson  on  Negligence^ 
1151-1156. 

34.  Nkgliobnt  or  Willful  Misstatbmbnts,  Liability  for. — ^The  ex* 
tent  to  which  a  defendant  maybe  held  liable  for  the  natural  consequences  ol 
the  tendency  of  men  to  rely,  under  ordinary  oircumstances,  upon  the  state- 
ments of  others  belongs,  so  far  as  willful  misstatements  are  concerned,  ta 
the  subject  of  fraud,  and  is  therefore  quite  beyond  the  scope  of  the  present 
note,  but  it  may  be  noted  that  negligence  in  repreaenting  a  certain  state  of 
facts  to  exist  will  render  the  defendant  liable  on  the  same  principles  as  he  is 
held  responsible  for  any  other  negligence.  Thus  where  a  drover,  traveling 
with  horses,  was  told  by  the  conductor  of  the  train  that  it  would  not  start 
for  several  minutes,  and  proceeded  to  get  into  a  car  to  tie  one  of  his  horses,  it 
was  held  that  the  company  was  liable  for  the  injuries  he  received  by  being 
thrown  off  through  the  sudden  starting  of  the  train:  Oleon  v.  St.  Pamleic  R.  R, 
Co.,  45  Minu.  530;  22  Am.  St.  Rep.  749.  So,  also,  the  ejection  of  a  passen- 
ger is  a  natural  consequence  of  a  representation  by  a  railroad  company's  au- 
thorized agent  that  a  stopover  ticket,  which  the  conductor  refuses  to  accept, 
Is  good:  New  York  etc  Co.  v.  Winter,  H3  U.  8.  60.  In  Chicago  etcRy.Co^r, 
Eiliott,  66  Fed.  Rep.  949,  it  was  attempted  to  show  that  a  statement  made 
by  the  conductor  of  a  oattla-train  to  a  drover,  that  the  caboose  would  not  be 
changed  at  a  certain  point,  and  that  there  would  be  no  time  to  examine  the 
Btock,  was  the  proximate  oause  of  injuries  reoeived  by  the  drover  who,  in  spite 
of  the  above  statementi  got  off  and  examined  several  cars,  and,  finding  that 
the  train  was  beginning  to  move,  climbed  on  one  of  the  cars  and  walked  back 
towards  the  caboose  along  the  top  of  the  train.  The  train  stopped  and  be- 
gan to  back  before  he  reached  the  cabooee.  Just  as  he  was  stepping  on  ta 
it»  it  was  kicked  oS  for  the  purpose  of  changing  it»  and  he  fell  on  the  track 
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and  had  hit  foot  crashed  by  a  wheel.    The  court  held  that  no  oae^oold  h*T« 
anticipated  raeh  an  effect  from  snoh  a  oanse. 

86.  Liability  tob  Acts  Pbomftbd  bt  Morb  or  Lbss  UNcmimoLLABLB 
Imfvlbbs — (a)  InHhnet  t^  Seff^preservation, — We  have  already  shown  that^ 
if  a  person  terrifies  animals  so  that  they  become  uncontrollable  by  their  own- 
ers, or  rush  into  dangers  which  they  would  otherwise  hare  avoided,  he  must 
answer  for  the  oonsequences.  In  the  case  of  human  beings  the  instinct  of 
self-preservation  must  also  be  reckoned  with,  though  the  extent  to  which 
the  operation  of  that  instinct  will  excuse  or  charge  with  liability  must  de- 
pend, in  some  degree,  upon  whether  the  occasion  was  one  which  permitted 
in  any  degree  the  exercise  of  the  reason — a  oonsideration  which,  in  the 
nature  of  the  case,  is  not  applicable  where  animals  are  concerned.  If  the 
effect  of  the  danger  is  such  as  to  deprive  the  person  exposed  to  it  of  all  power 
of  reasoning,  he  is  regarded  as  an  entirely  irresponsible  agent,  for  the  pur* 
pose  both  of  charging  an  original  tort-feasor  with  any  damage  that  he  may 
do  to  others,  while  in  such  a  condition,  and  of  retaining  his  own  right  to 
recover  compensation  from  such  tort-feasor  for  snch  in  juries  as  he  or  hli 
property  may  suffer  as  the  result  of  the  tort. 

Thus,  as  an  illustration  of  the  first  branch  of  the  rule,  the  old  case  of  Be»- 
•ep  V.  OUiai,  T.  Raym.  467  (cited  in  Broum  v.  OoUins,  63  N.  H.  443,  16  Am.  Rep. 
372,  may  be  referred  tb).  It  was  there  said  that  one  who  lifts  a  stick  to  de- 
fend himself  and  strikes  a  bystander  unintentionally  is  not  liable  to  the  latter 
for  the  hurt  thereby  i..flicted.  The  same  principle  is  illustrated  in  Vanden- 
burgh  V.  TruaXf  4  Denio,  464, 47  Am.  Deo.  268,  where  a  boy  while  fleeing  from 
an  assailant  damaged  the  plaintiffiB'  property  in  his  efforts  to  escape.  The  as- 
■ailant  in  that  case  was  deemed  the  nearest  responsible  agent  to  the  injury. 
Such  also  is  the  ground  of  the  decision  in  the  well-known  *' Squib  case.** 
ScoU  V.  SJitpherd,  3  Wils.  403.  A  somewhat  similar  case  was  Richer  v.  /Vee- 
man,  60  N.  H.  420;  9  Am.  Rep.  267.  There  A  caught  B  by  the  arm  and 
swung  him  violently  round,  and  let  him  go;  the  impetus  carried  him  against 
O,  who  immediately  pushed  him  off  so  that  he  struck  a  hook  and  was  in- 
jured. Htldf  That  B  coald  recover  damages  from  A,  G  not  being  a  respon- 
sible agent.  So,  also,  if  A  by  working  on  B's  fears  so  that,  out  of  regard 
for  his  own  safety,  the  latter  breaks  off  a  business  relation  profitable  to  G, 
A  is  liable  to  an  action  by  G,  as  in  TarUton  v.  McGanUepf  Peake,  206,  where 
the  defendant  fired  on  some  negroes  who  were  trading  with  the  plaintiff  on 
the  coast  of  Africa,  and  thereby  deterred  them  from  continuing  the  trade. 

Choice  Between  Dangerous  Alternatives. — The  second  branch  of  the  general 
rule  had  been  frequently  illustrated  by  that  line  of  cases  which  have  followed 
the  authority  of  Jones  v.  Boyee,  1  Stark.  493,  where  it  was  said  by  Lord 
EUenborough  that  one  who  places  a  man  "  in  such  a  situation  that  he  nmst 
adopt  a  perilous  alternative  is  responsible  for  all  the  consequences."  Since 
that  decision  the  courts  have  uniformly  held  that  an  act  done  instinctively 
to  avoid  an  impending  danger  is  not  contributory  negligence:  Ingalls  v.  Bitls^ 
9  Met.  1;  43  Am.  Dec.  346;  Spieer  v.  Chicago  etc.  By.  Co.,  29  Wis.  680:  Smiih 
v.  8t.  Paul  etc  By.  Co.,  30  Minn.  169;  Lund  v.  Tyngsboro,  II  Gush.  663;  69 
Am.  Dec.  169;  Turner  v.  BucJianan,  82  Ind.  147;  42  Am.  Rep.  486;  Twom- 
ky  V.  Central  Park  B.  B.  Co.,  69  N.  Y.  158:  25  Am.  Rep.  162,  and  note; 
Valh  V.  United  States  Exp.  Co,,  147  Pa.  St.  404;  30  Am.  St.  Rep.  741;  Frink 
V.  Potter,  17  111.  406;  Buel  v.  New  York  etc  B.  B,  Co.,  31  N.  Y.  314;  88 
Am.  Dec  271;  Coulter  v.  American  etc  Exp.  Co.,  66  N.  Y.  685;  Moort  ▼. 
Central  B.  B.  of  Iowa,  41  Iowa,  688;  Sears  r,  Dennis,  106  Mass.  310;  BalU' 
more  etc  B.  B.  Co,  v.  McKenzie,  81  Va.  71;  Stokes  t.  SaUonstaU,  18  Pet 
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mi  Dfir  ▼•  Brk  Bif,  Oo.^  71  N.  T.  8S8)  Fook  t«  Nw^hem  Cad,  B§^  Abt 
75  K.  7.  820|  Jfori;  t.  8L  Paml  ife.  iS^.  Cto.,  80  Minn.  49t.  And  if  ifat 
iiltiinftte  iajory  rvoltii  nol  to  Um  p«rtoQ  trying  to  wre  him— II,  bat  to  bb 
property,  the  oonneotion  of  onnse  and  effect  still  remains  intaoti  Tfana  in 
QtUgleg  r.  Dtbtwamte.  Ckmal  Cbi,  142  Pa.  St  888;  S4  Am.  St.  Bep.  SOi^  n 
looomotire  engineer  omitted  to  give  the  proper  signal  while  approaching  a 
eroosing.  The  driver  of  a  team  alarmed  by  the  snddea  appearance  of  the 
train,  and  fearing  that  be  woold  be  mn  over,  jumped  from  bis  wagon.  Xlis 
horses  ran  away,  and  one  of  them  fell  and  was  so  injored  by  the  others  thai 
be  had  to  be  killed.  Held,  That  the  negligence  of  the  engineer  was  the  pros- 
Imate  oanse  of  the  loss.  Tliat  one  whose  wrongful  act  has  foroed  another  to 
make  an  effort  to  save  himself  and  thereby  to  oanse  an  injury  to  another 
from  the  same  source  as  that  from  whieh  ths  primary  danger  emanated, 
seems  to  be  denied  in  Kutiier  v.  IndkmapoUs  Me.  R.  B.  Oo,^  100  Ind.  2ia 
There  the  defendant  backed  a  train  orer  a  crossing  which  be  bad  not  made 
secure,  as  it  was  his  duty  to  do.  The  plaintiff  was  in  the  act  of  crossing,  when 
the  driver  of  a  wagon,  to  sare  himself  from  ths  train,  suddenly  pulled  his 
team  to  one  side,  and  threw  the  plaintiff  under  the  wbeeli  of  the  oars.  Tba 
oonrt  said  that  "the  intenrening  agency  here  was  so  direct  and  positive  in 
its  natnro  and  effect^  that  the  death  of  the  plaintiff  cannot  be  attributed  to 
the  alleged  negligenoe  of  the  railroad  company."  This  csse^  it  is  snbmittsd 
cannot  be  sustained  on  principle  or  authority.  Under  the  facts  givsn,  tbers 
was  pbdoly  as  complete  an  absence  of  an  intervening  responsible  agency  as 
in  any  of  the  casee  cited  above.  The  cass  was  merely  a  modified  form  of 
VamUnXmrgk  t.  Truaa,  4  Denio, 46i;  47  Am.  Dec  268;  and^cottT. Sktpkard. 
8  Wils.  403.  Oertainly  the  fact  that  the  very  person  whoss  negligenoe 
cauied  the  driver  to  swerve  so  suddenly  also  snpplisd  the  agency  by  which 
the  injury  to  the  plaintiff  was  ultimately  inflicted  was  not  snob  as  to  make 
the  case  a  stronger  one  for  the  defendant 

(6)  ChoiM  Belyfeem  DUagrteMt  AUermUkm,— To  this  bead  msy  also  be  re- 
ferred those  cases  in  which,  although  the  danger  is  not  so  extreme  as  to  do* 
prive  the  person  alarmed  of  his  reasoning  powers,  he  may  be  held  justified 
in  pursuing  a  course  of  conduct  involving  risks  of  a  modified  kind.  Such 
seems  to  be  the  principle  underlying  /.  dl  (?.  N.  Rp,  Co,  t.  OUberi^  04  Tex.  83Q, 
in  which  a  female  passenger  was  wrongfully  sjected  at  a  place  where  there  was 
no  suitable  accommodation,  and,  being  seriously  alarmed  at  her  sitnatioa 
and  having  reason  to  believe  herself  in  danger  of  bodily  harm,  returned  on 
foot  to  the  nearest  safe  and  comfortable  place  of  which  she  had  any  knowl- 
edge, and  contracted  a  sickness  from  the  exertion.  The  company,  under 
these  circumstances  was  held  liable  for  the  sickness.  Possibly,  however,  the 
element  of  alarm  was  not  necessary  in  such  a  state  of  facts  to  raise  a  right 
of  action,  for  since  IIobb$  v.  London  cte.  Rjf,  Co.,  L.  R.  10  Q.  &  111,  was 
discredited  in  Maemahon  t.  Field,  L.  B.  7  Q.  R  D.  591,  there  seems  to  be 
no  doubt  that  the  instinct  of  self-preeervation,  operating  in  the  qualified 
form  of  a  desire  to  avoid  discomfort  and  hardship,  will  justify  an  injured  per^ 
son  in  adopting  an  unpleasant  alternative,  and,  if  sickness  results  therefrom, 
the  person  who  cooipelled  this  choice  of  evils  will  be  responsible  therefor: 
Sdmmaher  T.  8L  Paul  etc  By.  Co,,  46  Minn.  39;  Boutttm  tie,  Rp.  Co.  ▼. 
SympkuiM,  64  Tex.  615;  38  Am.  Rep.  632,  but  this  principle  is  subject  to  the 
qualification  that  the  course  pursued  must  be  reasonably  necessary,  and 
that  ths  alternative  risk  confronted  must  not  be  out  of  all  proportion  to  the 
one  against  which  it  has  to  be  weighed:  Teasae  ^  Pae,  Rg,  Co,  T,  Cole,  66 
Tex.  662;  JndianapolU  etc,  Ry.  Co.  v.  Birney,  71  IlL  391.    Nor  is  mere  inoon- 
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sentence  of  a  alight  oharactar  uiy  •xome  for  plaintiff '■  doing  fometliiiig  ob- 
▼iouaiy  dangerous,  aa  where  a  person  faU  ont  in  trying  to  shot  the  door  ol 
A  railway  car  wiiioh  would  not  stay  faatenad.  Snoh  an  aoeidsnt  la  not  ft 
oatural  or  proltable  oonaeqoanoe  of  a  defective  condition  of  the  door:  AdamB 
T.  Lancashi/teie.  Ry.  Ok,  L.  R.  4  Com.  P.  739,  886.  So,  too,  whero  one  was 
wrongfully  imprisoned  by  the  captain  of  a  ship  and  procured  a  passage  in  an* 
^her  yessel  at  the  first  stopping  place,  rather  than  remain  in  the  same 
«hip  with  the  captain,  it  was  held  that  he  oonld  not  xeooror  the  passage 
money  thus  paid:  Boifce  t.  Bayiyfe,  I  Camp.  58. 

(c)  Desire  to  Save  L{fe—Curionly,'~li  is  now  well  settled  that  the  law  has 
«o  high  a  regard  for  human  life  that  it  will  not  impute  negligenoe  to  an  effort 
to  preserve  life  unless  made  under  circumstances  which,  in  the  judgment  of 
prudent  persons,  constitute  rashness:  ErJoert  r.  Long  leland  R,  R,  Co»,  43 
N.  Y.  602;  3  Am.  Rep.  721;  Linnehan  v.  Sanpeon,  126  Mass.  606;  80  Am. 
Rep.  692;  Barrie  v.  CUtUon,  64  Mich.  447;  8  Am.  St.  Rep.  842;  Donahoe  r. 
Wabash  etc  Ry.  Co.^  83  Mo.  560;  53  Am.  Rep.  594;  Pennsylvania  Co.  t. 
Langendor/,  48  Ohio  St.  316;  29  Am.  St.  Rep.  553;  GUmey  v.  State,  137  N.  T. 
1;  33  Am.  St  Rep.  690.  The  general  principle  here  invoWed  is  that  obedi- 
ence to  such  an  impulse  is  not  blamablo  from  any  point  of  Tiew.  In  the 
well-known  oaae  of  OuiUe  v.  Stoan,  19  John.  381, 10  Aul  Dec.  234»  this  prin- 
ciple was  applied  to  charge  a  wrongdoer  with  the  damage  done  to  a  garden 
resulting  from  the  assembling  of  a  crowd  in  response  to  the  cries  for  help 
tittered  by  the  defendant,  whoee  balloon  had  descended  in  the  garden.  At 
least  this  seems  to  be  the  only  ground  upon  which  the  oase  ean  bo  sustained, 
although  Judge  Spencer,  in  bis  opinion,  leaves  os  to  suppose  that  the  same 
ruling  would  have  been  made  if  the  trespass  of  the  crowd  had  been  prompted 
by  mere  curiosity.  This  doctrine,  that  curiosity,  however  singular  the  oi^ 
enmstances  which  may  excite  it^  is  a  sufficient  justification  for  damaging  the 
property  of  others,  seems  more  than  qnestionable,  and  was  in  faot  direotly 
repudiated  in  Scholes  v.  North  London  Ry.  Co.,  21 1^  T.,  N.  8.,  836,  wharo 
it  was  held  that  a  railroad  company  was  not  answerable  for  the  damage  dooo 
by  a  crowd  which  gathered  in  a  garden  to  look  at  a  looomotiTO  whioh  had 
fallen  there.  In  Fairbanks  v.  Kerr,  70  Pa.  St.  66,  10  Am.  Rep.  664,  the  da- 
f endant  began  to  make  a  speech  in  a  pubUc  street^  and  thereby  attracted  a 
orowd,  which  mounted  on  a  pile  ol  flagstones,  and  hii  liability  Was  held  to 
be  a  question  for  the  jury.  The  court  said:  "  It  oannot  be  said  with  Judicial 
certainty  that  when  he  stopped  to  make  hia  apeeoh  in  the  atreat^  ha  npat 
have  foreseen,  as  the  natural  and  probable  consequences  of  hia  aot|  that  the 
persons  collecting  together  to  listen  to  him  would  mount  the  pile  of  atones, 
and  even  if  aome  of  them  would,  that  so  many  would  as  by  their  oollaeted 
weight  might  break  some  of  the  stones."  To  oa  it  seems  to  be  going  rery 
far  to  admit  the  possibility  of  a  person's  being  Uablo  in  such  a  oaae.  The 
crowd,  under  nuch  circumatances»  must  surely  have  been  presumed  to  know 
that  in  mouuting  the  pile  of  flagstones  they  were  meddling  with  private 
property  just  as  inexcusably  as  if  they  had  entered  a  garden*  as  in  the  En^ 
lish  case  just  cited.  The  speaker  might  well  be  held  responsible  in  sncfa  a 
oaae  for  the  ordinary  consequences  of  collecting  a  orowd,  such  as  obetmcting 
tho  fraa  nae  of  the  highway:  See  Reot  t.  Carlile,  6  Car.  4  P.  636;  bnt  the 
climbing  of  the  heap  of  stonee  appears  to  bo  an  independent  and  apontaneona 
act  entirely  disconnected  from  the  defendant's  tort. 

{d)  Desire  to  Preserve  Proper^  Bndangered  hy  Dtfendant^e  NegOgenM.'^lA 
Pike  V.  Grand  Trunk  Ry.  Co.,  89  Fed.  Rep.  255,  the  conrt  refused  to  hold  tha 
defendant  liable  for  the  death  of  a  woman  whose  elothaa  oaaght  fira  whilt 
AM.  8r.  Exp.,  Voi..  XXXVL— 51 
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■he  WM  helping  to  eziingaish  a  fire  oq  a  neiglibor's  property,  the  eri< 
■howing  that  she  had  no  interest  in  the  premises  imperiled,  and  that  the 
aot  aotiog  under  the  (ear  of  any  immediate  danger  to  herself.  In  Limmg  T. 
lUiuou  CtnL  R,  R,  Co.,  81  Iowa,  246,  it  was  held  that  whether  the  plaintilTa 
•onduot  under  similar  circumstances  was  negligent  or  not  was  a  question  for 
the  jury.  On  the  other  hand,  where  the  plaintifif's  horse  broke  through  a 
defective  bridge,  and  the  plaintiff,  while  endeavoring  to  extricate  the  ani- 
mal, Was  injured  by  it,  the  defect  was  held  to  be  the  proximate  oause  of  tho 
injury:  PoQe  v.  Bucksport,  64  Me.  63;  18  Am.  Kep.  239. 

36.   lNJt7RIB8  TO  BUSINKSS,  WhBN  PrOXIMATB  RbsULT  OF  A  ToRT.— Tho 

liability  of  a  defendant  for  injuring  the  plaintiff's  business  has  been  illus- 
trated in  seTeral  of  the  foregoing  sections.  That  liability  may  be  said  to 
rest  partly  on  a  knowledge  of  physical  laws  and  of  the  natural  instincts  and 
impulses  of  men  and  animals,  and  partly  upon  the  circumstance  that  cirilt- 
aatiou  has  given  rise  to  a  nnmber  of  complex  relations  between  man  and 
man,  with  reference  to  which  every  member  of  the  oommunity  must  be  pre- 
sumed to  act.  A  few  cases  in  which  a  damage  to  the  pecuniary  interests  of 
the  plaintiff  was  the  controlling  fact  will  now  be  cited.  A  secretly  loosed 
the  nails  in  a  horse's  shoe  for  the  purpose  of  inducing  the  owner  to  believe 
that  B  had  done  the  shoeing  unskiltfully,  and  of  injuring  him  in  his  trade. 
B  consequently  lost  the  owner's  custom.  Held,  a  natural  result  of  the  mis- 
feasance: Hughe§  v.  MeDonoght  43  N.  J.  L.,  469;  39  Am.  Rep.  603.  Where  a 
charter  party  gives  the  charterers  the  option  of  canceling  it  after  a  oertaiii 
date,  if  the  vessel  is  not  ready,  and  she  is  prevented  by  a  collision  from  leav- 
ing the  port  where  she  lies  in  time  to  begin  the  loading,  according  to  the 
agreement,  the  vessel  responsible  for  the  ooUision  is  answerable  for  the  loss 
of  profits  caused  by  the  charter  party,  subject  to  all  reasonable  deductions, 
such  as  the  wear  and  tear  of  the  vessel  and  the  nnoertainties  and  perils  of 
sea  voyages:  8iar  qf  India,  L.  R.  1  P.  D.  466.  The  net  earnings  of  a  mill 
during  the  past  and  present  may  be  shown  as  a  basis  for  estimating  the 
damages  caused  by  an  overflow  which  stopped  its  operation  of  the  mill: 
Terre  HatUe  v.  HudwU,  112  Ind.  642.  In  an  actios  for  wrongful  attachment^ 
the  general  loss  of  credit,  the  stoppage  of  business,  and  the  prevention  of 
sales,  are  the  proximate  results  of  the  act:  Donnell  v.  Jones,  17  Ala.  689;  62 
Am.  Dea  194;  Contra:  Loeweneiem  v.  Monroe,  65  Iowa,  82,  following  Campbell 
V.  Chamberlain,  10  Iowa,  337;  but  in  tlie  same  state  compensation  for  the 
delj^rioration  of  the  goods  while  attached  may  be  recovered:  Knapp  v. 
Barnard,  78  Iowa,  847.  In  an  action  for  personid  injuries  the  plaintiff  may 
prove  his  losses  through  not  being  able  to  attend  to  his  businesss  Bradahaw 
V.  Lancashire  etc  Ry,  Co,,  31  L.  T.,  N.  S.,  847;  Masierion  v.  Mayor,  7  Hill. 
61;  42  Am.  Dea  38;  Bierbach  v.  Goodyear  etc  Co,,  64  Wis.  208;  41  Am. 
Rep.  19;  but  special  damages  for  an  assault^  claimed  on  the  ground  that  by 
reason  thereof  the  plaintiff  had  been  driven  away  from  the  plaoe  where  he 
carried  on  business,  cannot  be  recovered:  Moore  v.  Adam,  2  Chit  198; 
nor  can  a  person  wrongfully  ejected  from  a  train,  and  thereby  delayed  in 
his  journey,  recover  tlie  loss  caused  by  failing  to  secure  a  job  which  he 
would  have  obtained  if  he  had  arrived  by  the  train  from  which  he  was 
ejected:  CarUtn  v.  Noriftem  Pae,  By.  Co.,  44  Minn.  454;  20  Am.  St  Rep. 
689,  citing  Brown  t.  Cummings,  7  Allen,  607.  The  same  point  was  ruled  in 
regard  to  a  similar  consequence  of  false  imprisonment  in  Jloey  v.  Felton,  11 
Com.  K,  N.  S.,  142.  But  in  People  v.  Musical  etc.  Union,  118  N.  T.  101,  it 
was  held  that  the  plaintiff  might  recover  damages  for  the  loss  of  an  appoint* 
vent  in  oonsequence  of  his  wrongful  discharge  from  a  benevolent  soo&stF* 
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Tha  loM  ivttained  by  plaintiff  in  being  unable  to  improve  his  property  owing^ 
to  the  enticing  away  of  hit  eerrant  may  be  recovered  in  an  action  for  waA 
ttiafeaaaneet  8mUk  r,  Ooodfnan^  76  Ga.  19&    8ob  alao^  one  wlio  malioio«ia(y 
arreeta  a  looomotire  engineer  ia  liable  for  the  Iom  eansed  by  the  stoppage  oi 
ih^tn^t  St.  JohnAury  etc  B.  B.  0(K  r.  JSTtiiii;  65  V t  670;  46  Am.  Bepi  680U^ 
Compare  MeAfse  ▼.  Crqfardt  18  How.  447,  dted  in  aection  9,  onfs.    On  th#- 
other  hand  it  was  held  in  SUdgB  T.  BeH  78  N.  0.  440,  that  a  treepaee  i». 
killing  turo  mnles  was  not  the  proximate  eanae  of  the  loss  ol  a  orop^  oansed. 
by  want  of  work  animals. 

For  the  nnskillfnl  management  of  his  logs  by  the  defendant^  whidh  injnree* 
the  rafts  of  the  plaintifi^  and  thns  prevents  him  ^m  moving  them  as  rapidly 
as  under  normal  circumBtances,  the  loss  by  depreciation  of  market  during 
the  delay  may  be  recovered:  DuboU  v.  OUmA,  62  Pa.  8k  288;  and  the  samo- 
rale  prevails  with  regard  to  increased  expenses  which  the  plaintiff  has  tO' 
sustain  owing  to  the  presence  of  an  unlawful  obatmotion  in  the  strean^. 
wlilch  prevents  his  moving  his  logs  until  the  season  of  low  water:  Oat€$  T- 
Northern  Padfic  A  B,  Co.,  64  Wis.  64»  following  Brown  ▼•  Ckkago  tta^ 
B,  B,  Oo»t  64  Wis.  342;  41  Am.  Rep.  41.     Oompare  for  the  general  principl*- 
here  involved:  Buffalo  Bayou  ete,Co.w»  JiUby,  68  Tez.  492,  61  Am.  Rep.  668^ 
where  the  wrongful  act  alleged  was  tiiat  one  controlling  a  public  waterway^, 
for  the  use  of  which  ships  were  required  to  pay  a  toll*  refused  to  allow  •• 
ship  to  pass  on  the  ground  thst  the  shipowner  was  in  arrears  with  his  tolls» 
This  refusal  was  held  to  be  the  proximate  cause  of  the  damage  incurred  by 
the  freighters  in  being  thus  forced  to  resort  to  a  mere  expensive  method  of* 
unloading.    On  the  other  hand  the  loss  by  depreciation  in  the  market  valuw 
of  a  cargo  is  not  an  element  of  damages  in  an  action  by  the  shipper  agunst  tk# 
owners  of  a  ship  which  had  negligently  run  into  and  damaged  the  one  o*- 
which  the  cargo  was:  Tke  NotUngkOl,  U  R.  9  P.  D.  106. 

87.  FvNonoiis  of  OouaT  and  Jvbt  i5  trb  DsTBRMnrATio5  ov  Pnoxr 
MATK  AHD  Rkmotb  Causx. — ^Thcrc  appears  to  be  no  dispute  aa  to  the  prop-- 
coition  that  the  question  of  causal  oonnection  between  the  wrongful  aot: 
and  the  injury  complained  of  b  ordinarily  for  the  Jury,  under  proper 
instructions  from  the  court:  Penntylvaiikt  €te»  By.  Ox  t.  Hope,  80  Pa.  8ti 
878;  21  Am.  Rep.  100;  Hoag  v.  Lake  Shore  efe.  B,  B,  Co.,  86  Pa.  St  298;  2T' 
Am.  Rep.  668;  Milwaukee  etc  By,  Co,  v.  SMogg,  94  U.  8.  469;  Hartvig  v. 
Northern  Pae.  L.  Oo.,  19  Or.  622;  Patten  v.  Chicago  etc  By.  Co.,  82  Wis.  621^ 
Drake  v.  Kiely,  93  Pa,  St.  492;  Lange  T,  Wagner,  62  Md.  810;  36  Am.  Rep». 
380;  Baibroad  Co.  v.  Stout,  17  Wall  667;  ffayee  v.  Mkfiigan  Cent.  B.  B.  Oc^ 
111  U.  S.  228;  Shumaker  v.  St.  Paul  etc.  B.  B.  Co.,  46  Minn.  89;  Slytho  n 
Denver  etc  B.  B.  Co.,  16  CoL  383;  22  Am.  St.  Rep.  403;  Atklmonr.  Goodrld^ 
Tranap.  Co.,  60  Wis.  141;  60  Am.  Rep.  362;  ScoU  r.  Hunter,  46  Pa,  St.  192^. 
84  Am.  Dec  642;  Tice  v.  Munn,  94  N.  T.  621;  Lake  v.  MilGken,  62  Me.  240^ 
16  Am.  Rep.  466;  Ehrgott  v.  Mayor  etc  ^New  York,  96  N.  T.  264;  48  Am^ 
Rep.  622;  Balfimore  etc  B.  B.  Co,  w.  Kemp,  61  Md.  619;  48  Am.  Rep.  134^ 
PUieburgh  etc  B.B.C0.  v.  Staley,  41  Ohio  St.  118;  62  Am.  Rep.  74;  Fairltank^ 
V.  Kerr,  70  Pa,  St.  86;  10  Am.  Rep.  664;  Cltmene  v.  Hannibal  etc  B.  B.  Gc^ 
63  Mo.  866;  14  Am.  Repb  46a    To  justify  the  court  in  taking  a  case  from^ 
the  jury,  it  must  be  able  to  say  with  judicial  certainty  that  the  injury  is  or 
is  not  the  natural  and  probable  consequence  of  the  act  complained  oft  Fair^ 
hanke  v.  Kerr,  70  Pa.  St.  86;  10  Am.  Rep.  664.    To  the  same  effect,  see  Lake- 
r.  MiUiken,  62  Me.  240;  16  Am.  Rep.  466;  Delawareetc  B.B.Ccr.  Sabnom, 
89  ^.  J.  L.  299;  23  Am.  Rep.  214.     In  other  cases  it  is  said  to  be  a  question. 
for  the  court  whenever  the  facts  are  undispated:  Bunting  v.  Hoggsett,  18^' 
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Pa,  St  363;  23  Am.  St.  Rep.  192:  Wui  ifoAoiuy  Tp.  t.  W^imm,  118  Fki 
Bt  844;  2  Am.  St.  Bep.  604;  fTenr^  ▼.  Su  LouUete.  Co., 76 Mo.  288;  iSAin. 
lUp.  762;  Ahem  r,  Ongon  Tekgraph  Co,  (Or.  Sup.  Ct,  Jiu«  19.  180|^ 
B«t^  «o  far  M  the  vction  of  the  Appellate  ooarte  ie  oonoenied,  ft  penml  ol 
tte  eeaee  lesres  the  impreaeion  that  this  aoiniiial  diTisioo  of  fnnaiioM  k  ol 
W9rj  email  pnuitioal  importanoe. 

PgQiimate  *ad  Bemoto  <kmg—  In  laaiMBMioe  Obboi. 
J8.  Obhskal  FBiifainjM.^-Xh(e  mHrin,  imjmrn  mam  wwmala  ommfrnd  jwi— 
<ma  «p0eta<fcr,  U  applied  in  a  mach  more  literal  ■enie  to  oaeae  in  whieh  the 
liability  d  nn  inenrer  ie  to  be  aseertained  than  to  thoee  inyolTing  a  branch 
of  oontraot  ora  tort.  If  the  nearest  effioient  oanae  of  the  loeB  is  one  of  tiie 
periU  insured  againet,  the  eonrts  look  no  inrtfaer:  Oemaral  MmL  Itm,  Ook  r, 
Sherwood,  14  How.  351;  Howard  Fire  hu,  Co.  t.  Jlanmekele.  Trtmtpmittibm 
Co,,  12  WalL  104.  In  the  latter  eeee  Mr.  Jnrtins  Strong  said:  «•  There  ie» 
undoubtedly,  diffionlty  in  many  oaees  attending  theapplioation  of  the  maxim, 
bat  none  when  the  eausee  eucoeed  eaoh  other  in  order  of  time.  In  snch 
oaees  the  mle  is  plain.  When  one  of  aeveral  enooessive  oanses  is  sniB* 
elent  to  prodnee  the  effect  (for  example,  tooanse  a  loss),  the  law  will  nevsr 
regard  an  anteeedent  eanse  of  that  Qanas,  or  the  eoacae  eoMiGNML  In  sooh  a 
ease  there  ie  no  donbt  whioh  oanee  is  the  proximate  one  within  the  meaning 
of  the  maxim.  Bat  when  there  ie  no  order  of  snooession  in  time^wfasn 
there  are  two  oonourrent  oansee  of  a  loesi  the  predomioating  effioient  one 
mnst  be  regarded  ae  the  proximate,  when  the  damage  done  by  each  cannot 
be  distingniihed."  The  learned  jndge  then  preoeeds  toexprses  his  approTol 
of  Mr.  Phillips'  mis  as  to  strictly  ooncnnent  and  eontemponmeone  cnnseei 
PhilUpe'  Law  of  Insaranee,  eeoe.  1136,  1187.  Thie  writer  has  expressed 
hie  opinion  that  on  ihs  whole  the  maxim  "oeems  to  have  served  to  divert 
attention  from  the  proper  inquiry  and  to  becloud  instead  of  elnoidating 
the  snbjeot,"  and  in  Bntdp  r.  Jtlorikmuiem  Jn§.  Oo.^  11  Miofa.  42S,  we  find  a 
similar  nnfaTorable  oritioiam.  But  it  will,  we  think,  be  found  that  any 
difficulty  which  has  adsen  in  the  application  of  the  maxim  is  jdne  to  the 
failure  to  bear  in  mind  ithe  fundamental  distinotion  between  theos  eness  in 
which  the  oanses  operate  sacceasively  and  those  in  whioh  they  operate  «m* 
ten^pomnaously:  See  the  remarks  of  Mr.  Justioe  Strong  just  quoted. 

80.  Bmor  of  NmuioBMai  qb  Muoonduof  of  ths  Assubbd  ob  Ha 
Bbbtahib. — ^In  no  respeot  ie  the  differenoe  between  the  application  of  tin 
maxim  to  easea  of  breach  of  contract  or  tort  and  to  those  of  insurance 
more  strikingly  indicated  than  by  the  oinmmstanoe  that  the  well*estab> 
liehed  mle  that  "  when  an  efficient  oanee  nearest  the  Ices  is  a  peril  exprsssly 
insured  against  the  insurer  is  not  to  be  relieved  against  responsibility  by 
his  showing  that  the  property  was  brought  within  that  peril  by  a  cause 
not  mentioned  in  the  contract  '*  {Howcud  F,  Im,  Co,  t.  Norwkk  etc,  Tranepk 
Co.,  12  Wall.  194;  8t,  John  T.  Amerieem  MtU,  Im.  Oa,  11  N.  T.  516), 
is  extended  to  cases  in  which  the  precedent  eanse  was  the  negligence  ol 
the  insured  or  his  servant:  Busk  v.  Roffol  Bx.  Im.  Ook,  S  Bam.  k  A14 
73;  WaUmr  t.  MoUland,  6  Bam.  ft  Aid.  171;  Bkhop  ▼.  PenOamd,  7  BarUi 
k  a  S10|  Dkum  ▼.  Sadler,  5  Mees.  4  W.  406;  Waiere  v.  Merrkanit^  «§c  Ine. 
Co.,  11  Pel  213;  Columbia  Int.  Co.  t.  Lawrence,  10  Pet  807;  PaUsfooo  Im, 
Co.  V.  CouUer,  8  Pet  222;  Oeiwral  MuL  Ine.  Co.  T.  Sherwood,  14  How.  852; 
Phcenix  Ine,  Co.  v.  Brie  Trauep.  Co.,  117  U.  S.  812;  Orienf  Ine,  Oa  ▼.  Adame, 
f23  U.  S.  67;  Copeland  v.  ^eie  Bngland  Ine.  Co.,  2  Met  48t;  Perrin  v. 
ProUciion  Ine.  Co.,  11  Ohio^  147;  88  Am.  Dec  728;  Mathem  ▼•  Howard 
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/iM.  CXf  11  IT.  T.  9;  FrankOn  Tna,  Ox  t.  Ewaphrf^^  65  IncL  649;  SS 
Am.  Rep.  78;  MiaHadppi  Vattey  Im,  Co.  ▼.  Hiimpkrep,  68  Ind.  600;  ^o* 
tkmai  In$.  Ob.  t.  Webtter,  63  IlL  470;  Siurm  r.  AUaiUie  MvL  In»,  Co.,  68 
N.  Y.  77;  Hume  t.  Frovidenee  etc  /fw.  Co,,  23  8.  a  190;  Speny  t.  Ddth 
ware  Ine,  Co.,  8  Wash.  (X  C  243;  Amerkan  Ins.  Co.  r.  Insley,  7  Pa.  Sk 
223;  47  Am.  Dec.  609;  PheenSx  F.  Ine.  Co,  w.  Cochran,  51  Pa.  St  143| 
WiUkme  ▼.  Ifew  England  eie,  Ine.  Ch.,  Zl  Me.  219;  Oeorgia  Ine.  Co.  t. 
Datoaon,  2  Oill,  365;  Oaiee  t.  Madieon  County  M.  Ine.  Co.,  6  N.  T.  469;  65 
Am.  Dec.  860;  Aurora  F.  Ine.  Co.  r.  Jokneon,  46  Ind.  815;  Kaneae  Ine.  C^ 
T.  Berry,  8  Kan.  159;  Shaw  r.  Boberte,  6  Ad.  k  K  75;  Bnterpriee  Ine. 
Co.  y.  Parieot,  35  Ohio  St  35;  35  Am.  Rep.  589;  Levi  v.  New  Orleane  Ine. 
Aeen.,  2  Woods,  63;  Bedman  t.  ffUeon^  14  Mees.  ft  W.  476;  Jokneon  r, 
BerkeMre  Fire  Ine.  Co.,  4  Allen,  38a 

But  thia  liberal  constraction  of  the  policy  cannot  be  extended  to  oaeet  In 
which' it  wonld  contrarene  the  fundamental  rale  of  insarance  law  that  the 
asenrera  are  not  liable  for  a  loss  occasioned  by  the  wrongful  act  of  the  as- 
sured. To  absolve  the  assurers  the  misconduct  need  not  be  the  eauea  ea»» 
eane.  It  is  enough  if  it  be  the  cotcM  eine  qua  non:  Thompeon  r.  Hopper,  6 
Rl.  ft  B.  938,  where  a  Tessel  was  sent  to  sea  in  an  unseaworthy  state.  But 
the  unseaworthiness  only  bars  an  action,  if  it  was  known  to  the  assuredt 
dudgeon  r.  Pembroke,  L.  R.  2  App.  C.  284.  So  also  a  deviation,  if  volun- 
tary, will  discharge  the  underwriters:  Natchez  Ine.  Co,  v.  Stanton,  2  Smedes 
ft  M.  340;  41  Am.  Dec  592.  So,  too,  negligence  showing  fraud  or  desli^n 
will  discharge  the  insurer;  Lebanon  MuL  Ine.  Co.  v.  Kepler,  100  Pa.  St  28; 
CHwherland  Valley  etc  Co.  r.  Douglae,  58  Pa.  St  419;  98  Am.  Dec.  298; 
HudOne  v.  Peopled  Mut.  F.  Ine.  Co.,  31  N.  H.  238;  Orient  Ine.  Co,  v.  Adame^ 
123  U.  8.  67.  The  same  ruling  has  been  made  where  the  negligence 
was  gross:  WhHekurttt  v.  Fayettemlle  Mut.  Ine,  Co,,  6  Jones,  362.  So  also 
the  fact  that  the  negligence  was  that  of  the  owner  himself,  while  in  com- 
nmid  of  hia  ship,  has  been  held  to  be  a  bar  to  recoveryt  SchuUe  v.  Padfit 
Ine.  Co.,  14  Fla.  73;  but  this  decbton  seems  to  introduce  a  very  doubtful 
qaalifieatioo  of  the  general  rule.  Barratry,  unless  expressly  assured  against^ 
will  discharge  the  underwriter:  Watere  r,  Merehante'  etc  Ine,  Co.,  11  Pet 
913;  FSremm'e  Ine  Co.  r.  Powell,  13  B.  Mod.  311;  St.  Louie  Ine.  Co,  v.  Okw^ 
gom,  8  Mo.  713;  41  Am.  Dec.  661;  Cory  v.  Burr,  L.  R.  8  App.  O.  393; 
OMem's  /aft  Go.  r,  Marek,  41  Pa.  St  386.  The  same  effect  will  follow  if 
the  uMwter  of  a  ship  resists  search:  Bchinean  v.  Jonee,  8  Mass.  536;  5  Am. 
Deo.  114;  or  the  owner  faifo  to  comply  with  the  statutory  provisions  as  to 
the  ship's  manifest,  provided  the  loss  actually  arises  from  his  omission:  Car* 
rutkete  ▼.  Ore^,  Ifr  Baet^  86;  or  the  master  of  a  neutral  ship  negligently 
leaves  the  ship's  register  on  shore:  Cleeehnd  r.  Cnkm  Ine.  Co.,  8  Mass.  308; 
OF  does  not  adopt  certain  stipulated  precautions  to  mask  the  ownership  of 
the  geods^  so  as  to  prevent  oaptnie  by  privatsers:  Hlmely  v.  Stewart,  1 
Brev.  209*  These  lavt  four  eases  might  perhaps  be  plaeed  alio  on  the 
groamd  of  an  increase  of  risk. 

Of  eonrse  if  the  negUgeoee  of  tho  master  is  the  proximate  cause  of  the 
leas  the  iasarer  is  dieehairged.  Thus  where  a  vessel  was  lost,  but  the  cargo 
saved,  and  the  master  took  no  steps  to  tranship  tlie  goods  or  repair  the  vea- 
wA,  it  waa  held  thai  tlie  insurer  of  the  cargo  was  not  liable:  SeMeffelht  v« 
Mem  York  Ine.  Co.,  9  Johns*  21.  Cbmpare  BradhMret  r.  Columbian  Ine.  (%., 
9  Jofaoa,  17;  AmeHean  Im.  Co.  r.  Centre,  4  Wend.  45;  7  Oow.  564;  Meffam 
r.  Ocean  Ine.  Co.,  23  Pick.  405|  General  MuL  Ine.  Ok  w.  SAerwood,  14  How. 
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.951,  365;  Copetand  w.  ITew  MiHfkmd  Mar.  Im.  Oa,^  t  M«t  482;  Haaard  ▼• 

.New  England  Mar.  In§.  Ob.,  1  Sum.  S18. 

40.  Marini  iNSURAXTO&^a)  Lo§$  hg  PeriU  pf  Om  8m,  Whai  /«.^Th# 

:  general  rule  ia  tefcUed  beyond  all  eontroverey,  that  "any  lota  canaed  imiiia- 
•diately  by  the  perila  of  the  aea  ia  within  the  policy,  though  It  would  noi 

>bave  occurred  bat  for  the  ooncarrent  action  of  eome  oanae  which  la  no! 
within  it":  Dudgeon  t.  Pembroke,  L.  R.  9  Q.  B.  681;  1  Q.  &  0iT.  ML  S  App^ 

-Cas.  284  (per  Lord  Penzance).  In  that  oaee  it  waa  held  that  the  mere  faol 
-that  the  vessel  became  nnseaworthy  daring  the  voyage  did  not  ezcaae  tha 
underwriters,  where  the  loss  ultimately  occnrred  through  stormy  weather. 
Cut  the  unseaworthiness  will  be  regarded  as  the  proximate  cause  of  the  los% 
if  the  owner  of  the  vessel  neglects  to  make  repairs,  when  it  is  in  his  power 
to  do  so:  Paddock  v.  FranlUn  Ine,  Cb.,  11  Pick.  234;  Copeland  v.  ^ew  Eng- 
land  M.  Ins.  Co.,  2  Met.  437.  The  latter  case  also  holds  that  the  omission 
of  the  mate  to  take  charge  when  the  master  is  incapacitated  it  not  to  be 
placed  on  the  same  footing  as  an  omission  to  make  repairs,  and  that  auch 
inaction  will  not  discharge  the  insurers  (Wilde,  J.,  dissenting). 

There  has  been  a  good  deal  of  discussion  in  regard  to  the  question.  What 
losses  arisitig  from  the  effect  of  the  voyage  upon  the  cargo  are  losses  by  perila 
of  the  seaT  The  general  principle  is  stated  by  Pollock,  O.  B.,  to  be  thai 
**  where  mischief  arises  from  perils  of  the  sea  and  the  natural  inevitable 
•consequence  of  that  mischief  is  to  create  further  mischievous  resnlta,  the 
underwriters  are  responsible  for  the  further  mischief  so  occasioned  **:  Monioffa 
▼.  London  Aiaur.  Co,,  6  Ex.  451.  There  some  of  the  cargo  became  putrid  by 
contact  with  sea-water,  and  this  putrefaction  spoilt  another  portion.  Held^ 
To  be  a  loss  by  perils  of  the  seas.  To  tlie  same  effect  see  Baker  v.  Mamh 
faciurere  Ina.  Co,,  12  Gray,  603.  Owing  to  theae  decisiona,  the  wording  of 
policies  was  changed  in  England  and  the  United  States  so  as  to  make  the 
liability  in  such  cases  depend  upon  "actual  contact  with  sea- water, "and  the 
effect  of  this  alteration  was  stated  by  Mr.  Justice  Gray  in  Corp  v.  Boffltttm 
Ins,  Co.,  107  Mass.  140,  9  Am.  Rep.  14,  to  be  thftt  "it  was  not  enough  to 
bring  a  case  within  this  clause  that  perils  of  the  aea  ahould  be  the  effioient^ 
«nd,  within  the  rulea  laid  down  in  the  previoua  deciaiona,  proximate,  oauaa 
>by  which  the  sea-water  was  shipped,  which,  more  or  less  directly,  operates 
•on  and  injures  the  goods;  or  that  the  sea- water  should  eome  in  eontaot  with 
•part  of  the  cargo;  but  it  must  come  in  actual  contact  with  the  articles,  for 
^e  damage  to  which  the  underwriters  are  sought  to  be  charged."  To  tha 
same  effect  is  Neidlinger  v.  Inturance  Co.  q/  North  Ameriea,  10  Ben.  254| 
affirmed  18  Blatohf.  297;  11  Fed.  Rep.  514. 

An  insurance  against  loss  by  perils  of  the  sea  does  not  oover  the  deta* 

Tioriation  of  the  cargo  caused  by  a  prolonged  voyage  in  atormy  weather 

Taylor  v.  Dunbar,  L.  R.  4  Gom.  P.  206  (meat  putrified);  nor  the  lost  of 

4(00  Is  which  are  spoilt  by  the  climate  of  a  place  where  they  are  temporarily 

unladen  for  tho  purpose  of  making  repairs  rendered  necessary  by  aea  perils: 

Ooold  V.  Shaw,  1  Johna.  Caa.  293;  nor  the  death  of  alavea  owing  to  defi- 

>ciency  of  provisions  on  a  passage  unusually  protracted  by  bad  weathert 

Taifian  v.  Hodgeon,  6  Term  Rep.  656.     On  the  other  hand,  anoh  inanranoa 

•«overa  the  loss  of  animals  caused  by  the  violent  motion  of  the  ship:  Lena* 

renee  t.  Aberdein,  6  Barn,  k  Aid.  107;  Snowden  v.  Ouhn,  101  K.  Y.  458| 

•oven  though  the  damage  is  occasioned  by  the  breaking  of  partitions  which 

Jtllowa  the  animals  to  get  at  and  injure  one  another  by  kioking:  OiMbaif  t. 

Xloffd,  3  Barn.  &  G.  793. 
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iret  takoQ  to  obviate  the  ooneeqaeiioes  of  damage  from  sea  porlls  do 
not  break  the  oaaeal  ooD&eotton  between  the  operation  of  the  aea  peril  and 
a  loee  whioh  ooonn  as  the  result  of  or  in  spite  of  snoh  measnresx  Sw^ft  t. 
Union  MtiL  Ins.  Oa.,  122  Mass.  673.  Compare  section  40  (/),  patL  Bat  the 
insurer  is  not  liable  for  the  valne  of  goods  sold  to  defray  the  expense  of  mak* 
ing  repairs  in  the  ship  after  she  has  been  damaged  by  a  sea  peril:  D^er  r. 
Piseaiaqua  etc  In$,  Oo,^  63  Me.  118,  the  ooart  saying  that  the  sale  was  not  the 
*'  necesaaiy  result  of  the  peril  at  sea,  but  rather  of  the  want  of  funds  or 
oredit  in  port**:  Compare  Oreer  v.  Pooie,  L.  R.  6  Q.  B.  D.  272;  PcweU  ▼. 
Oudgeon,  5  Maule  ft  S.  431;  Sarguy  t.  Bobson,  2  Barn,  k  C.  7. 

A  different  rule,  howoTer,  prevails  where  "  the  thing  insured  beoomes  by 
law  directly  ohargeable  with  any  expense,  oontribution,  or  loss,  in  eonse* 
quence  of  a  particular  peril."  In  suoh  a  case  the  law  treats  that  peril,  for 
all  practical  purpoees,  as  the  proximate  cause  of  such  expense,  oontribution, 
or  loss:  Peien  t.  Warren  Im.  Oo.,  14  Pet.  99,  per  Story,  J.,  disapproving 
De  Vaux  v.  Salvador,  4  Ad.  k  E.  420,  which  involved  the  same  facts,  vis.,  a 
collision  in  which  neither  party  was  in  fault,  and  they  were  each  oondemned, 
according  to  the  nsual  admiralty  practice,  to  pay  one*half  of  the  damages. 
Mr.  Justice  Story  in  HaU  v.  Washington  In$,  Co.,  2  Story,  176^  extended  the 
liability  to  a  case  in  which  the  collision  was  caused  by  the  negliji^ence  of  the 
crew  of  the  insured  ship.  This  ruling  was  disapproved  in  General  MtU,  Int, 
Co.  V.  Sherwood,  14  How.  361,  but  followed  in  Nelion  v.  Suffolk  Im.  Ox,  8 
Cash.  476;  64  Am.  Deo.  770.  In  Berens  v.  Bucker,  1  W.  Black,  313,  re- 
covery was  allowed  of  the  money  paid  for  a  bona  fide  compromise,  made  to 
prevent  a  ship  from  being  condenmed  as  lawful  prize,  and  in  Dent  ▼•  Smith, 
L.  R.  4  Q.  B.  414,  and  PUee  v.  Merchante*  MtU.  In§.  Co.,  26  La.  Ann.  392,  the 
underwriters  were  held  liable  for  salvage  payknents. 

(6)  Contequeneee  qf  HoetiUtiee^Gaptufe  When  Proximate  Cauee  qf  Loee.-^ 
In  Dean  v.  Hombg,  3  Bl.  ft  Bw  180,  the  oases  were  said  to  establish  tho 
principle  that  '*  if  once  there  has  been  a  total  loss  by  capture,  that  is  oon« 
strued  to  be  a  permanent  total  loss  unless  something  afterwards  happens  by 
which  the  assured  either  has  the  possession  restored,  or  has  the  means  of 
obtaining  such  restoration,  and  reference  was  made  to  HokUworth  v.  Wlee, 
7  Bam.  ft  0.  794;  Pany  v.  Aberdeen,  9  Bam.  ft  C.  411;  Maclverr.  Hendereon^ 
4  Maule  ft  S.  676.  To  the  same  effeot  is  Magoun  v.  New  England  Mar.  Ine, 
Co.,  1  Story,  167;  BondreU  ▼.  Hentigg,  Holt,  N.  P.  C.  149.  On  the  other 
hand,  if  there  has  been  a  total  loss  by  a  peril  of  the  sea,  the  fact  that  the 
cargo  is  af  Cerwards  seized  by  the  enemy  will  not  turn  it  into  a  loss  by  cap* 
ture:  Hahn  r.  Corbett,  2  Bing.  205.  Where  there  is  a  partial  loss  by  perils  of 
the  sea,  followed  by  a  capture,  the  doctrine  of  some  of  the  earlier  oases  is  that 
the  previons  loss  is  disregarded,  and  the  underwriters  are  discharged:  Livie 
V.  Janaen,  12  East,  648;  Biee  v.  Homer,  12  Mass,  230;  Patriekr.  Commerdal 
Ine.  Co.,  II  Johns.  9;  the  last  two  rulings  being  made  on  the  authority  of 
the  first.  But  considerable  doubt  has  been  thrown  on  the  soundness  of 
Lhie  V.  Janeen,  as  by  Best,  a  J.,  in  Hahn  ▼.  Corbett,  2  Bing.  206,  and 
Willes,  J.,  in  lonidea  v.  Univereal  Mar.  Ine.  Co.,  14  Com.  B.,  N.  B.,  269; 
and  Mr.  Phillips,  with  much  reason,  contends  that  the  true  rale  is  that 
if  the  damage  by  the  perils  respectively  Insured  against  can  be  discrim- 
inated, each  party  must  bear  his  proportion:  1  Phillips'  Law  of  Insurance, 
•ee.  673.  This  principle  is  assumed  to  be  the  true  one  in  the  well-known 
ease  of  lonidee  r,  Univeraal  Mar.  Ine.  Co.,  14  Com.  &,  N.  &.»  269.  There  the 
policy  contained  the  warranty  ''free  from  all  oonseqnenoes  of  hostilities**! 
The  ship  on  which  the  cargo  was  loaded  being  on  a  voyage  between  New 
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Orleans  and  New  York  during  tht  war  between  tlw  nortiifln  and  wmti 
■tatea,  the  eaptain  loat  hia  reokoiiiiig»  aad  aappoaing  that  ho  had  paaied  th* 
dangeroaa  headland*  Gape  Hatterai,  took  a  ooarao  whioh  led  to  the  eltaiidi 
ing  of  the  ahip^  whioh  was  aeused  by  the  oonfederato  troopa.  A  portioB  of 
the  oargo  waa  aaTod,  and  the  remainder  loot  by  a  storm  whidi  onsned.  Ub 
appeared  that  nntll  reoently  a  light  had  always  been  kept  bnniing  on  Uap» 
Hatteras,  but  that  it  had  been  extingnished  by  the  oonfedentee  for  the  puv 
pose  ol  harassing  the  federal  shipping.  Under  these  circnmstanoes  it  was 
held,  after  a  very  elaborate  discnssion,  that  the  portion  of  the  oargo  whieii 
had  not  been  saved  was  a  loss  by  the  perils  of  the  sea,  and  not  a  eonseqnenoa 
of  hoatilities,  the  efficient  and  proximate  eaase  of  the  mishap  being  tiie  faet 
that  the  master  had  lost  his  reckoning.  The  absenoe  of  the  light  was  metsly 
a  ooodition  of  the  loss,  or  as  Bylea,  J.,  expressed  it^  **ttie  abeenoo  of  an 
extrinsio  saving  power."  The  insarers  were  therefore  adjudged  to  pay  only 
for  that  portion  of  the  cargo,  and  the  goods  that  were  landed  ware  held  t» 
be  covered  by  the  warranty  against  '*  the  oonsequencea  of  hostilities.** 

(c)  Aet$  o/Prineet,  fie.— In  Itiee  v.  Homsr,  12  Mass.  230,  seiante  waa  held 
to  be  the  proximate  canso  of  a  loss  where  a  ship  was  drtron  into  a  port  of 
neoeesity,  and  there  taken  possession  of  by  the  anthcrities,  bnt  thia  raling 
haa  been  questioned:  See  (6),  ante.  If  the  orow  of  a  ship  is  sent  sahore  to 
attend  to  the  mooring  of  the  ship,  and  is  imprisoned  by  a  press  gang^  in 
oonseqnenoe  of  which  the  ship  drif  ta  ashore,  the  lose  is  one  by  the  perils  of 
the  sea:  Bodgsm  t.  Malcolm^  2  Bos.  k  P.  336.  8o  also  where  a  Teasel  i» 
driven  ashore  daring  detention,  the  underwriter  is  liable  for  a  loss  by  perils 
of  the  sea:  BaUqf  v.  South  Carolina  In».  Co.,  3  Brer.  304.  In  Fortter  v. 
Chribtie^  11  Bast,  205,  a  vessel  was  detained  by  the  officer  commanding  a. 
convoy,  and  an  embargo  afterwards  laid  on  the  ahipa  of  the  ownor'a  oonntry 
at  the  port  of  destination.  The  embargo  waa  held  to  be  tha  pioximata 
eaose  of  the  loss  of  the  voyage. 

{d)  Piraqf^IiMirreeiion,'^la  Palmtr  v.  Naffhr,  10  Sx.  382,  oodliea  mad» 
a  piratical  seisors  of  a  vessel,  the  motive  being  their  nnwillingness  to  pro* 
coed  on  the  voyage.  Uetd^  That  tha  aot  of  piracy,  not  the  nnwiUingneaa  to- 
proceed,  was  the  proximate  oanse  of  the  loss  of  the  voyage.  So  alao  where 
the  slaves  on  board  an  American  ship  rose  againat  tha  orew  and  took  her  to  » 
British  port,  where  they  ran  away,  and  thus  beoama  free  so  long  aa  they  vop 
mained  in  British  territory,  it  waa  held  that  the  insnrreotion  waa  the  proxi* 
mate  oanse  of  the  lose,  on  the  ground  that  oonseqnenoee  naturally  flowing^ 
from  a  peril  are  properly  attributable  to  iti  JfcGoryo  v.  N^m  OrkatA  Im,  Co., 
10  Bob.  (La.)  202;  43  Am.  Deo.  180. 

(a)  Bitrwiing  <^  BoUen. — A  policy  exoepting  loss  by  ''borathig  of  boilets,"' 
bnt  covering  that,  '*  occurring  anbsequent  to  and  in  consequence  of  a  burst* 
ing,  does  not  oover  a  lose  by  an  explosion  so  violent  aa  to  tear  out  tha  side»' 
of  the  vessel,  ao  that  she  sinks  in  Ave  or  ten  nunntes":  Soant  v.  Cb^witbiais 
/as.  Co.,  44  N.  T.  146;  4  Am.  Rsp.  65a     Hunt,  0.,  dissented  on  the  ground 
that  the  sinking  waa  tha  proximate  oauae  of  the  loos.    If  the  policy  merely 
exempts  the  insurers  from  liability  for  '*the  bursting  of  boilers, "  they  are- 
not  liable  for  a  total  loss  cauaed  by  tha  ahip's  sinking  after  the  explosion: 
Strmg  v.  8un  MtO.  InB.  Co,,  31  K.  T.  103;  88  Am.  Doo.  242.    In  WtnUrw 
InB.  Co,  V.  Cropper,  32  Pa.  St.  351,  75  Anu  Dec  561,  a  diflforent  ooncUmo» 
wsa  reached,  bnt  principally  on  the  ground  that  the  wovding-  of  the  peli^qp* 
in  question  required  that  inference.     If  a  boiler  has  been  weakened  by  tlu^ 
growth  of  a  scale  due  to  the  action  of  sea-watar,  tiia  losa  ia  stUi  obo  by  ex* 
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ploHon,  tad  not  by  the  ptrili  of  tli«  wmt  Wed  IwOa  TA  Co.  ^.  BomB  iMb 
/iui(i!S9.»L^iL0g.&D.61. 

(/)  Jbt  aitniic;--in  ^ffvwii  T.  tf<.  jndk>to /iM.  cbi,  61 N.  Y.  an;  tlM 

of  a  oonditioa  thai  *^  %  boai  is  preToatecL  or  deUlnod  by  ice  or  tho  dosing 
of  Dsyigation,  the  policy  ■honld  cease  to  attach  on  the  csrgOb"  was  ^fiscuawdt 
and  held  not  to  be  applicable  to  a  caae' where  a  tow  was  aeparated  from  its 
tag  by  a  etorm,  and  driven  on  shore,  and  while  in  that  position  blockaded 
by  the  sadden  formation  of  ice,  while  the  main  channel  still  remained  open. 
The  storm  was  said  to  be  the  efficient  predominating  caase  of  the  loss  of  the 
boat^  whieh  sank  while  in  that  position.  In  AlUton  ▼.  Ccm  Exdu  Im.  Co*^ 
57  N,  Y.  87,  damage  from  ice  was  excepted  from  the  policy.  A  vessel  was 
moored  during  the  winter  in  a  canal  basin  separated  from  a  river  by  a  wall 
When  spring  came  the  ice  broke  up  and  created  an  ice-jam  at  a  bridge  which 
crossed  the  river  above.  In  consequence  of  this,  the  flood-water  rose  rapidly 
and  flowed  over  the  wall,  loosening  the  stern  of  the  boat,  while  the  bow  was 
still  fast  on  tho  ice^  and  thereby  twisting  the  framework.  Held^  That  the 
ice  was  the  proximate  canae  of  the  damage,  on  the  ground  that,  if  the  ice 
had  not  caused  the  ice-jam,  the  stern  of  the  boat  would  not  have  been  dis- 
turbed, and  that^  if  the  ice  had  not  imprisoned  the  bow,  the  excess  of  water 
wonld  not  have  twisted  the  boat.  Two  of  the  commissioners  of  appeal  dis- 
sented on  the  ground  that  the  freshet  was  the  active,  efficient,  and  direct 
cause  of  the  damage,  since  without  it  the  boat  would  have  been  safe. 

ig)  Col&aion, — ^The  oases  in  which  a  fire  has  followed  a  collision  have  raised 
some  embaRassing  questions.  If  a  steamboat  is  insured  against  "loss  by 
fire  only,"  and  there  is  no  exception  of  fire  caused  by  collision,  the  insurjr 
is  liable,  where  that  contingency  arises:  Qermania  Ins»  Co.  v.  Sherlock,  25 
Ohio  Sti  39L  a  similar  policy  makes  ths  underwriters  responsible,  where, 
but  for  tiie  breaking  out  of  a  fire,  the  ooUision  wonld  not  have  oansed  tho 
boat  to  sinks  Howard  F,  Ins.  Co.  v.  Norwieh  He.  Trarup.  Oo.^  12  WaU.  IMf 
and  a  like  ruling  was  made  in  Netp  Tork  Mxp,  Co,  v.  Traders*  etc.  Ihs.  Ca.f 
laa  Mass*  377,  42.  Am.  Rep.  440,  where  goods  were  insured  against  "im* 
mediate  loss  by  fire,"  and  a  fire  having  broken  out  after  a  collision,  ths 
vessel  sank  before  the  flames  reached  tho  goods  insured.  In  Norwich  eie, 
Trtmep.  Oo.  v.  Wesiem  Mass.  Ins.  Oo,^  34  Conn.  561,  a  steamer  was  injured 
by  »  colUsion.  The  water  rushed  in,  and  forced  tho  boiler  fires  ont  npon 
the  woodwork.  She  took  fire,  and  a  part  of  her  promenade  deck  was  bumtb 
It  was  shown  that,  but  for  the  burning  of  the  deck,  ahe  wonld  merely  have 
sunk  as  far  as  that  deck,  and  might  have  been  towed  to  a  place  of  safety. 
Under  theeo  dronmBtances  the  insurer  was  hdd  liable  for  all  the  damage 
except  thatr  receivod  by  the  collision  alone. 

41.  PotB  iNSUAAirci — (a)  What  U  a  Lose  hy  Pirtt  CfeneraBy.-^ln  RvereU 
▼.  London^  Aee.  Co>^  19  Com.  B.  K.  S.  126,  it  was  said  that  ths  expression 
"loss  or  damage  occasioned  by  fire"  is  to  be  construed  ss  ordinary  people 
would  oonstmo  it,  and  that  those  words  mean  "loss  or  damage  either  by 
ignition  of  the  article  oonsumed,  or  by  ignition  of  psart  of  the  premises  where 
the  article  ist**  It  was  held  acoordingly  that  damage  caused  by  the  atmo- 
spheric concussion  accompanying  the  explosion  of  a  powder  magasine  half  a 
mile  distant  was'uot^  an  injury  caused  by  fire<  To  the  same  effect  see  Cofto- 
tfarv  r.  Home  Mni.  Ifm,  Co.,  15  La.  Ann.  217.  In  ProMenee  Waak.  Ins.  Co,  v. 
Adier,  Off  Md;  162;  57  Am.  Rep.  314^  a  fire  arising  from  spontaneoas  oom- 
bnstioB  wa»  not' covered  by  an  ordinary  marine  insnrance  policy,  thatbdng 
the  reenlt  of  an  inherent  defect.  But  thia  case  reets  rather  on  the  peenliar 
eflbot'of  tlis  roloof  marine  insurance  law  exempting  ths  insurer  from  lia- 
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bility  for  dAiBAgt  CMued  by  inher«iifc  d«f«oli  of  tlw  ougo  thaa  «o 
principles^  and  w  a|p««  with  Mr.  May  (Inmmioa^  sm.  41S)  Umi^  In 
absenoe  of  lonM  Mioh  oontidaratioa  M  the  ftbov%  there  le  no  valid 
why  a  fire  arising  from  apoataneooa  oombnstuMi  ahoold  nol  be  wwrwed  by  an 

ordinary  policy. 

(6)  Fire  AceompatUed  bif  BhBfMUm.-^^-^£h»  maxim  has  been  applied,  in  fire 
insurauoe  cases,  principally  to  those  in  which  it  is  necessary  to  determfns 
how  far  the  ordinary  olaose  exempting  the  insurer  from  liabili^  for  explo- 
sions constitutes  a  defense  in  an  action  by  the  insured.    The  anthorities 
hold  tbati  where  there  is  no  exception  against  loss  by  explosion,  the  fire  pro* 
dacing  the  explosion,  although  of  an  innocent  oharaeter,  like  tiie  flame  of  m 
gas-jet  or  candle,  is  a  cause  of  the  whole  ios%  within  the  meaning  of  tb« 
policy:   Waten  t.  IferehanU*  dc  Iiu.  Oo.,  11  Pet  21S;  CU9  Firt  InB.  Oo.  ▼• 
Carlie$,  21  Wend.  867;  84  Am.  Dec  258;  Benshaw  r,  Finmen't  Int.  Co.,  83 
Mo.  App.  394;  Scripiure  ▼•  FSrt  Im,  Co,^  10  Cnsh.  366;  57  Am.  Dea  lllf 
heuer  7.  NorthioeBUrn  NaL  /as.  Co.,  144  IlL  808;  Briggtr.  N.  A.  S  M.  /jmu 
Co.t  53  K.  Y.  446.    The  opposite  doctrine,  howsTer,  was  laid  down  in  JI2^ 
iiindon  T.  New  Orleatu  Ins.  Co.,  4  La.  Ann.  15;  50  Am.  Dea  550,  on  the  gnmnd 
that  the  chances  of  loss  from  explosion  are  not  the  same  as  those  frmn  firs. 
80,  also,  when  that  exception  is  inserted  in  the  policy,  most  of  the  cases  seem 
to  snstain  the  proposition  that,  if  there  is  a  destruotive  fire  in  progress  when 
the  explosion  occurs,  that  is,  when  the  explosion  is  an  incident  of  the  fire^ 
the  insurer  is  liable  for  the  loss  caused  by  the  explosion  as  well  as  that  caused 
by  the  fire:  Heiur  t.  NorlhweaUrn  NaL  Ins.  Co.,  144  IlL  898;  Tram»ianik  Fkt 
In§,  Co.  ▼.  Doraey,  56  Md.  70;  40  Am.  Rep.  403;  WaMttmr.  Miami efc.  /ml 
Co.,  2  Fed.  Rep.  633;  Washburn  ▼.  Farmers*  Ins.  Co,,  2  Fed.  Rep.  804.    Bat 
iu  England  it  is  held  that  the  loss  caused  by  an  explosion  under  such  circum* 
stances  is  not  covered,  and  that,  if  the  plaintiff  cannot  distinguish  the  one 
loss  from  the  other,  the  damage  must  be  borne  by  him  and  not  by  the  in* 
surers:  Stanley  v.  Western  Ins.  Co,,  L.  R.  3  Ex.  71. 

If  on  the  other  hand,  there  ia  no  fire  antecedent  to  the  explosion,  except 
such  as  is  of  an  entirely  innocent  kind,  until  it  becomes  the  agency  for  pn^ 
ducing  the  explosion,  it  is  held  that^  under  a  cUnse  exempting  the  insurer 
from  liability  for  explosions,  he  cannot  be  held  either  for  the  damage  pn^ 
duced  immediately  by  the  explosion  of  any  kind,  or  for  that  resulting  from 
a  fire  which  is  started  by  the  explosionx  United  Life  efc.  Ins.  Oo.  ▼.  FooC,  S9 
Ohio  St  340;  10  Am.  Repw  735;  Briggsv,  N.  A.  S  M,  Ins.  Co.,  58  N.  Y.  446; 
Si.  John  ▼.  Am.  MuL  Fire  Ins.  Co.,  11  K.  Y.  516;  Strong  t.  Sun  IftU.  Ins, 
Co..  31  N.  Y.  103;  88  Am.  Dec.  242;  Mutual  Ins.  Co.  ▼.  Tweed,  7  Wall.  44t 
Slnnley  w.  Western  Ins.  Co.,  L.  R.  3  Ex.  71;  Boe  ▼.  Columbus  Ins.  Co.,  17  Ma 
301;  Montgomery  ▼.  Firemen*s  Ins.  Co.,  16  B.  Mon.  427;  Transatlamtie  Fire  Ins. 
Co.  V.  Doi'sey,  56  Md.  70;  40  Am.  Rep.  403;  Tannerei  t.  MerckanU'  MuL  Ins, 
Co.,  34  La.  Ann.  249;  McAllister  ▼.  Tenn,  Ins.  Co,,  17  Ma  806;  Hayward  ▼. 
Uvei-pool  etc.  Ins.  Co.,  8  Eeyes,  456;  Commercial  Ins.  Co.  ▼•  Bcbinum,  64  IlL 
20');  16  Am.  Rep.  557,  and  Dowsy.  Faneuil  Hall  etc.  Ins.  Co.,  127  Mass.  846; 
31  Atn.  Rep.  384,  are  contra,  but  were  decided  rather  upon  a  oonstruotion  of 
the  policies  than  upon  general  principles. 

(c)  Fall  of  Btdlding. — Under  the  clause  providing  for  the  determination  of 
the  risk  if  the  building  falls,  it  is  held  that  the  insured  cannot  reooTer  where 
a  fire  breaks  out  in  the  debris  after  the  ooUapee  of  the  stmotnre:  JAoetpooi 
etc  Ins.  On,  ▼.  Bnde,  65  Tex.  118;  Nave  ▼•  Home  MuL  Ins.  Co.,  87  Ma  430; 
90  Am.  Dea  894;  Iludt  ▼.  Olobe  Ins.  Co.,  127  Mass.  306;  84  Am.  Rep.  878. 
Tiie  building  must  fall  as  the  result  of  fire  to  make  the  insurers  liable: 
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Transaiiantic  F.  Ins,  Co.  y,  Doney,  66  Md.  70;  40  Am.  Bep.  403.  Bat  the 
intiirer  ii  not  exempted  if  the  building  is  merely  a  good  deal  damaged,  and 
•Ten  rendered  nnfit  for  occapanoy  by  a  etormi  Firtmcm'i  F.  In$,  Cbi  t. 
drngregaUon  etc  Shoiam^  80  111.  558,  er  where  only  about  three-fourths  ol 
the  building  falls,  and  it  ia  afterwards  destroyed  by  fire  oommunicated  from 
an  adjoining  building:  Breuner  ▼•  Liverpool  etc,  Ina,  Co,,  61  Cat  101;  21  Am. 
Rep.  703. 

(cQ  InvcuUm — MiUtaiyor  Uwrped  Power,  efft.  Exception  AgaintL — In,  BarUm 
y.  Home  Ins,  Co,,  42  Mo.  156,  97  Am.  Dec.  826^  where  the  national  aoldieni 
were  compelled  to  surrender  to  a  force  of  confederate  soldiers,  who  burned 
the  property  insured,  the  insurers  were  held  exempt  under  the  above  clause, 
although  it  was  not  proved  that  any  order  to  destroy  the  property  was  given 
by  the  officer  in  command.  "The  real  question,**  said  the  courts  "is.  Did 
the  fire  happen  or  the  loss  occur  by  reason  of  or  in  consequence  of  the  mill* 
tary  and  usurped  power  of  the  rebels,  •  •  •  •  and  were  they  the  proximate 
cause  of  the  burning  and  destruction  of  the  property?  **  A  similar  ruling 
was  made  as  to  the  loss  of  buildings  by  fire  communicated  from  buildings 
which  a  union  officer  had  ordered  to  be  burned  to  prevent  their  falling  into 
the  hands  of  the  confederates;  Insurance  Co,  v.  Boon,  95  (J.  S.  117*  But  see 
Portsmouth  Ins,  Co,  v.  Reynolds,  32  GratU  613,  where  it  was  held,  under  sim* 
tlar  circumstances,  that  as  the  order  of  secession  was  not  in  force  when  the 
fire  took  place,  the  loss  was  not  within  such  an  exception. 

(e)  Acis  of  Municipal  Authorities  Preventing  Rebuilding, — ^In  two  oases  it 
has  been  held  that  where  a  wooden  budding  a  only  partially  destroyed,  but 
a  fire-limits  ordinance  prevents  its  being  restored  to  its  former  condition, 
the  fire  becomes  the  proximate  cause  of  the  total  loss  thus  incurred,  and  that 
the  insured  may  claim  accordingly:  Hamburg' Bremen  F.  Ins,  Co,  v.  OarHng* 
ton,  66  Tex.  103;  59  Am.  Bep.  613;  Bradp  v.  Northwestern  Ins.  Co.,  11  Mich. 
426. 

(J)  Acts  Done  to  Save  Ooods. — ^It  is  well  established  that,  for  the  purposes 
of  fixing  the  underwriters*  liability,  a  fire  is  regarded  as  the  proximate  cause 
of  damage  to  or  loss  of  goods,  which  is  suffered  in  the  process  of  removing 
them  to  save  them  from  the  fire:  Balestixtcd  v.  Firemen*s  Ins,  Co.,  84  La.  Ann. 
844;  or  of  injuries  received  by  the  water  used  to  extinguish  the  fire;  Lewis  v. 
Spritififield  etc  Ins,  Co.,  10  Gray,  159;  but  not  of  injuries  received  by  goods 
which  are  merely  being  removed  from  a  neighboring  building  under  a  reason- 
able apprehension  of  the  spread  of  the  fire:  Hillier  v.  Allegheny  Ins,  Co.,  3 
Pa.  St.  470;  45  AnL  Dec.  656.  So,  too^  the  underwriter  is  liable,  where  the 
captain  of  a  ship  burns  it  to  prevent  its  falling  into  the  hands  of  the  enemy: 
Chrdon  v.  Rimmington,  1  Camp.  123,  or  where  the  municipal  authorities  blow 
np  a  building  to  stop  the  progress  of  a  oonfiagration:  CiUi  F.  Ins,  Co.  v.  Corlies, 
21  Wend.  367;  84  Am.  Dec.  258;  Oreenwald  v.  Insurance  Co.,  3  Phila.  323. 

42.  Accident  and  Lira  iNsaBAKos— (a)  Excepted  Peril  Incurred  by  Mis- 
take.— Under  an  ordinary  accident  policy  which  excepts  injuries,  *' happening 
directly  or  indirectly  by  the  taking  of  poison,"  the  fact  that  poison  is  taken 
as  the  result  of  a  mistake  will  not  render  the  poison  any  the  less  the  proxi- 
mate cause  of  the  death  which  ensues  therefrom,  and  the  insurer  will  in  such 
ease  be  discharged:  Polloek  v.  UnUed  States  MuL  Aoc  Assn.,  102  Pa.  Si.  230; 
48  Am.  Bep.  204. 

(6)  Secondary  Results  of  an  Accident  Do  Not  Break  the  Cauml  Conneetum,'^ 
This  rule  was  applied  in  Baylies  v.  Travelers*  Ins.  Oo.,  14  Blatchf.  143^  where 
an  accident  to  an  internal  organ,  which  produced  a  disordered  state  of  tha 
injured  part^  and  so  incapaoitated  other  organs  from  performing  their  natoa 
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iml  fimotl(m%  was  held  tha  protlniato  mnm  of  daaUi.  ne  mna  raBng 
made  when  a  wound  in  the  abdomen  reeeiyed  in  wAng  a  hay-fosk  leenlbMl 
in  peritonitiei  I^ortk  Ameriatn  L.  /na.  Cb.  ▼.  Bwnromifimt  69  Pa.  8ti  4S;  8  Aa» 
Bep.  212.  In  aome  polioiee  the  eompaniee  have  guarded  themaelTee  by  ck* 
eeptiona  of  certain  aecondary  resulted  and  the  qneetion  then  becomea  one  of 
oonatruction  rather  than  of  eanaal  connection.  For  two  oaeea  inTolving  Mflh 
a  point  see  FiiUm  ▼.  Aceidental  Death  Im.  Cb.,  17  Com.  &,  N.  a.  122;  whei« 
the  company  waa  held  liable,  and  8mUh  ▼•  ActideiU  Ins,  Oo,^  L.  &.»  6  Bs. 
302,  where  it  waa  discharged  from  liability. 

(e)  Z>rotoni»^.^The  general  rule  ia  that  where  death  oooara  in  the  water 
it  18  covered  by  an  ordinary  accident  policy,  if  it  arisee  from  anffooatioa 
oansed  by  the  ordinary  action  of  the  water,  and  not  aa  the  result  of  aoms 
bodily  affection,  anch  as  apoplexy,  and  in  caae  of  doubt  the  question  is  to  be  Isffe 
to  the  Juryi  Trew  t.  Railwag  Pauengen*  Amur,  C!oi,  6  HnrL  &  K.  839L  Thia 
rule  waa  applied  in  ReynMi  ▼.  AeMewUd  Ins.  Co.,  22  L.  T.,  N.  &,  820»  ton 
case  where  the  insured  went  to  bathe,  and,  while  in  a  pool  one  foot  deep,  ba» 
came  insensible  from  some  internal  cause,  and  fell  face  downward!.  The  evi* 
denoe  showing  that  he  had  breathed  after  ao  falling,  it  waa  held  that  ihm 
proximate  canse  of  hia  death  waa  suffocation  by  water,  though  he  would  not 
have  been  suffocated,  if  he  had  been  able  to  take  care  of  himaeli.  In  MaUorjf 
▼.  TravelerM*  Int.  Co.,  47  K.  Y.  52,  7  Am.  Rep.  410  it  was  ruled  that,  where 
whe  insurer  was  to  be  liable  in  case  the  insured  **  should  have  sustained  per> 
•onal  injury  caused  by  an  accident  within  the  meaning  of  the  policy,  a  death 
was  not  the  less  accidental  because  the  deceased  had  received  a  wound 
which  was  not  sufficient  to  cause  death,  but  which  oauaed  him  to  fall  into 
the  water,  where  he  was  drowned. 

{d)  ^ito.— Where  there  is  an  exception  of  death  by  ^'flta**  the  company  ia 
liable,  when  the  deceased  is  merely  plaoed  by  the  occurrence  of  the  fit  in  a 
dangerous  position,  and  the  death  is  then  caused  by  some  other  agency. 
Thus  in  Whupear  v.  Acddent  In$,  (7(K,  L.  R.  6  Q.  B.  D.  42,  the  deoeased, 
while  in  a  ilt,  fell  into  the  water,  and  waa  drowned,  and  in  Lawrenes  t. 
Accidental  Int.  Co,,  L.  R.  7  Q.  B.  D.  022,  fell  upon  a  railway  track  and  waa 
run  over  by  a  train.  In  both  oasea  the  company  waa  held  liaUe  npon  a 
atriet  application  of  the  maxim  aa  to  preximate  and  remote  oanae. 

(e)  Iniemperanee.—Ii  the  policy  ia  to  be  void  in  caae  "the  inaured  dice  by 
reaaon  of  intemperance  and  the  nee  of  intoxicating  liquors,"  intemperanoa 
which  merely  shortens  life  will  not  dtacharge  the  insurer,  unless  it  ia  tlia 
sole  cause  of  the  death — the  oniw  of  proving  this  being  on  the  insurer — bat 
this  exception  covers  a  [ease  where  the  insured,  while  in  a  fit  of  deUrinm 
tremenMt  escaped  from  his  keeper*,  ran  into  the  street,  and  from  the  expo- 
euro  contracted  a  Id^ta^  disease:  MUUr  t.  Mutiual  Ben^  L,  /na  C7o.,  81  lowa^ 
216;  7  Am.  Rep.  122. 

(/)  Deaih  m  VioUtUon  ^Lam, — ^If  the  insurer  is  to  be  disehai^ged  when  the 
insured  dies,  "in  consequence  of  the  violation  of  the  law"  of  the  atate,  it 
ia  auffioient  to  bring  a  caae  within  the  condition,  *'  if  there  is  such  a  relation 
between  the  act  and  tlie  death  that  the  latter  would  not  have  occurred  ai 
the  time  if  the  deceased  had  not  been  engaged  in  the  violation  of  the  law"t 
Mwra0  V.  ^e»  York  Lift  ItiM.  Co..  96  N.  Y.  614;  48  Am.  Bep.  668.  There 
A  the  insured  and  his  brother  B  planned  an  assault  on  G.  During  tha 
aouffle  0  auooeeded  in  drawing  a  piatol,  and  A  tried  to  make  hia  esoi^e,  but 
waa  shot.  Held,  That  whether  the  discharge  of  the  pistol  waa  accidental  ce 
not^  the  death  of  A  occurred  in  the  violation  of  law.  So  alaa  a  policy  ia 
where  the  asanred  asaaulta  a  maoied  womaup  with  jnatifiaMe 
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and  bar  traalmiid,  wUI«  dBfondingliar,  kills  himx  JUbom  ▼.  FranVki  Tm,  Ch.p 
97  Ind.  478;  49  Am.  Rep.  409;  or,  whor«  the  ioeared,  while  engaged  la 
driving  nnlawfally  in  a  race,  oomee  into  ooUision  with  another  enlky,  leapt 
ont  to  aroid  the  peril,  end  is  killed:  Insurance  Co,  ▼.  Setwer,  19  WaU.  631| 
or  where  the  insured,  a  pregnant  woman,  dies  as  the  result  of  an  operation 
nndergone  for  the  purpose  of  produoiiig  an  abortion  withont  medicid  neoea- 
si^:  Hatch  ▼.  MtUval  Lf/h  Ina.  Co..  120  Mass.  560;  21  Am.  Rep.  541.  If 
death  oocnrs  daring  an  sffray  the  essential  question  is,  whether  the  person 
to  whose  aot  tiie  death  is  due  was  acting  in  self-defense:  BradUjf  ▼•  MtUual 
Benefit  Life  Im.  Ook»  46  IS.  Y.  422;  6  Am.  Rep.  116;  Opertom  r.  8L  Louie 
MtU.  L,  /lis.  Off.,  S9  Mo.  122;  90  Am.  Dea  456;  Murray  r.  Kew  York  Life 
Ine.  Off.,  9(5  K.  Y.  614;  48  Am.  Rep.  668.  Therefore,  if  the  deceased  has 
abandoned  the  conflict  before  he  is  killed,  the  death  is  not  deemed  to  have 
occnrred  in  Tlolation  of  law:  Harper  r.  Phnnlx  MuL  Life  Ine,  Co.,  19  Moi 
606.  The  general  principle  here  iuToWed,  that,  if  the  unlawful  aot  is  no 
longsr  in  progress  at  the  time  of  the  death,  the  insurer  is  liaMe,  is  also  the 
foundation  of  the  decision  in  Ooeissman  r,  ConneeUcui  MuL  lAfe  Ine,  Co,,  Z 
Hun,  516,  where  the  insured,  who  was  killed  by  B^  immediately  after  oom« 
mitting  adultery  with  B's  wife,  was  held  not  have  been  killed  while  in  Tio> 
Ution  of  the  law:  Compare  also  Or^  ▼.  Western  MuL  ulssn.,  20  Neb.  62D| 
57  Am.  Rep.  648.  With  the  above  oases  it  will  be  instmotiTe  to  oompare 
these  cited  ante,  section  7,  in  regard  to  the  necessary  conneotion  that  must 
exist  between  an  illegal  act  and  the  injury  sustained  in  order  to  enable  the 
injured  person  to  hold  the  doer  of  the  aot  responsible.  As  to  the  osses  in 
which  suicide  by  the  deceased  precludes  recovery  t  See  note  to  Breaded  T« 
Fonme^etc.  Ine.  Oo^  59  Am.  Deo.  487-497, 
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EnorpiL  BT  AoMiSBioira,  Extint  of. — A  party  to  a  suit  b  not  preelnded 
from  proving  that  his  admissions,  whether  express  or  implied  from  his 
oonduct,  were  mistaken  or  untrue,  unless  another  person  has  been  in* 
dnoed  by  them  to  alter  his  oondnot.  In  that  oaae  he  and  all 
olaiming  undar  him  are  estopped  from  disputing  the  truth  of  the  ad« 
mififtnf  10  far  as  that  person  is  ooncemed,  but  are  not  bound  as  to 
third  persons. 

&TOPPSL   09    DiBTQR   BT  RlPBBBBNTATIOlIB   AS  TO    AmOUMT    DiTB    OB  ▲ 

KovB.— When  one  takes  -an  aasignmant  of  a  dhose  in  aotion  by  the 
debtor's  proooremant  or  with  his  sssent,  and  on  the  faith  of  representa- 
tions made  by  him  at  the  time,  the  debtor  is  estopped  to  impeach  the 
chose  by  a  d^ense  inconsistent  with  his  representations^  aren  though 
such  defense  is  usury. 

FoBECLOBUBB  SuiT.    The  defendant  Boyce  was  the  admin- 
totrator  of  Bates  the  purchaser  of  the  mortgaged  premises. 

/.  D.  DenUonj  for  the  orator. 

DiUingham^  Huse^  and  Howland^  for  the  defendanti. 
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•»•  RowBLL,  J.    The  orator's  letter  of  March  29,  1888,  id 
reply  to  one  from  the  defendant  Bojee,  in  which  the  orator 
denied  the  existence  of  the  agreement  of  February  14,  1878, 
found  by  the  master,  and  on  which  the  orator  now  seeks  to 
stand,  did  not  estop  the  orator  from  claiming  before  the  mas- 
ter the  untruth  of  his  denial,  if  he  did  so  claim;  nor  does  it 
disentitle  him  to  the  benefit  of  that  agreement  now  that  it  is 
found,  it  not  appearing  that  Boyce  or  any  of  the  other  de- 
fendants was  thereby  induced  to  alter  their  conduct.      The 
rule  applicable  here  is  thus  stated  in  Heane  y.  RogerSy  9  Bam. 
A  C.  677:  ''There  is  no  doubt  that  the  express  admissions  of 
a  party  to  the  suit,  or  admissions  implied  from  his  condnct, 
are  evidence,  and  strong  evidence,  against  him;  but  we  think 
that  he  is  at  liberty  to  prove  that  such  admissions  were  in» 
taken,  or  were  untrue,  and  is  not  estopped  or  concluded   by 
them,  unless  another  person  has  been  induced  by  them    to 
alter  his  conduct,  in  which  case  the  party  is  estopped  from 
disputing  their  truth  with  respect  to  that  person  and  those 
claiming  under  him  and  that  transaction,  but  as  to  third 
sons  he  is  not  bound.''    This  rule  is  approved  in  Newton 
lAddiardj  12  Q.  B.  926:  See  also  2  Wharton's  Evidence, 
1077,  and  Stowe  v.  BUhop,  68  Vt.  498;  66  Am.  Rep.  669. 

'*^  Qordon  held  the  mortgage  in  question  against  Church 
and  Mattoon.  Bates  bought  the  mortgaged  premises,  and  as- 
sumed and  agreed  to  pay  the  mortgage  debt  as  a  part  of  the 
purchase  money.  Disagreement  arose  between  Bates  and 
Gordon  about  extra  interest  that  the  former  claimed  to  have 
paid  the  latter,  whereupon  Gordon  left  the  notes  with  a  law* 
yer  for  collection,  and  the  lawyer  notified  Bates  that  they 
must  be  paid.  Thereupon  Bates  arranged  with  the  orator  to 
buy  and  hold  the  notes,  and,  for  the  purpose  of  ascertaining 
the  amount  due  on  them.  Bates  and  Gordon,  with  their  a^ 
torneys  and  the  orator,  met  on  February  14^  1878,  when  such 
proceedings  were  had  that  Bates  and  Gordon  agreed  that 
the  amount  then  due  was  four  hundred  and  sixteen  dollars 
and  sixty-five  cents,  and  an  indorsement  to  that  eflTect  was 
then  made  thereon.  In  a  few  days  after,  the  orator,  relying 
on  said  agreement,  paid  Gordon  the  amount  thus  found  due, 
and  took  an  assignment  of  the  notes  and  the  mortgage,  and 
now  seeks  to  foreclose  the  mortgage  and  to  stand  on  the 
amount  thus  agreed  upon  as  a  basis  for  ascertaining  the  sum 
due  in  equity.  The  defendants  seek  to  compute  the  notes 
anew,  claiming  that,  by  reason  of  the  payment  of  extra  in- 
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terest  and  otherwise,  there  was  much  less  dae  on  them  on  Feb- 
ruary 14|  1888,  than  was  then  agreed. 

We  think  that  Bates,  if  living,  would  be  estopped  to  deny 
that  there  were  four  hundred  and  sixteen  dollars  and  sixty- 
five  cents  due  on  the  notes  when  the  orator  took  them,  and 
that  therefore  the  administrators  of  his  estate  are  estopped, 
and  the  other  defendants,  who  claim  under  the  adminis- 
trators. The  rule  is,  that  when  one  takes  an  assignment  of 
a  chose  in  action  by  the  debtor's  procurement  or  with  his  as- 
sent, and  on  the  faith  of  representations  made  by  him  at  the 
time,  the  debtor  is  estopped  to  impeach  the  chose  by  a  de- 
fense inconsistent  with  his  representations,  even  though  the 
defense  is  usury:  Payne  Y.  Bumhanif  62  N.  Y.  69;  Smyth  v. 
Munroe,  84  N.  Y.  859.  Union  Dime  Sav.  Inst  v.  WUmot,  94 
N.  Y.  221,  46  Am.  Rep.  137,  was  an  '**  action  to  foreclose  a 
mortgage,  and  the  defense  was  that  the  mortgage  was  void 
for  usury.  The  mortgagor  and  the  mortgagee  represented  to 
the  plaintiff  that  the  mortgage  was  a  purchase-money  mort- 
gage, without  defense,  and  that  the  full  amount  named 
therein  was  due  thereon.  Relying  on  this  the  plaintiff 
bought  the  mortgage  at  a  discount  of  seven  per  cent  from  its 
face,  and  took  an  assignment  of  it  It  was  held  that  the 
mortgagee  and  the  mortgagor  were  estopped  to  deny  the  va- 
lidity of  the  mortgage,  and  precluded  from  interposing  the 
defense  of  usury,  and  that  Wilmot,  who  was  alone  defendant, 
was  bound  by  the  same  estoppel,  as  he  had  bought  the  prem- 
ises subject  to  the  mortgage. 

Decree  affirmed  and  cause  remanded. 

Bbtofpbl  bt  Admimion.— One  ia  estopped  to  deny  Ui  admlisiona  which 
were  designed  to  inflaenoe  the  oondnot  of  another,  and  which  did  eo  infln* 
enoe  it^  where  cnch  denial  woold  operate  to  the  injury  of  the  latters  Tkemp- 
CMV.  Sknpmm,  18S K.  T.  270}  Humphre^w.  Finek,  VI K.a  tOS;  S  Am.  81. 
Repb  S93;  Taylor  ▼.  Zepp,  14  Mo.  482;  65  Am.  Deo.  US;  8imp§im  w,  Pmar* 
•m,  81  Ind.  1;  90  Am.  Deo.  677,  end  note;  Sitdd  v.  MatthnM,  70  Ky.  470; 
42  Am.  Rep.  231,  and  note;  H^fimr  v.  Dawcoii,  61  HL  408;  14  Am.  Rep. 
128;  H^ner  ▼.  VandolaK  62  IlL  488;  14  Am.  Re^  106,  and  notof  Brown  t. 
Bowem,  80  H.  Y.  610;  86  Am.  Deo.  406^  and  note;  PkiUip§bmrgk  Bmk  v. 
F^Omer,  81  N.  J.  L  62;  86  Am.  Dea  108;  Daebv.  AM^  16  OU.  28;  86 
Am.  Deo.  167,  and  note,  with  the  eaaes  eoUeetedi  tkmke  ▼•  Marfka.  48 
Ahk  860;  04  Am.  Deo.  686^  and  aott. 
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Dnoi^  BsTBtmBoim  Byidimoi  to  Bxplaiv  Aicnoimni  nr.^If  IIm 
giug«  of  %  gnnt  ia  naoertaia  aod  ambtgiioni^  tiM  mrcamitaaoao 
rounding  i*  tmd  tbt  mtastioA  td  th*  partiM  «rt  to  b«  ocMiimd  Ib 
AMMrtftining  their  ftrne  intent. 

Duds— EzTRANious  Evidbnob  to  Saow  Imtsnt  or  PABxmi  How  7ab 
ADMiasiBLn. — In  conatraing  a  grants  the  ooarti  will  giv««ffMt  to 
itttMitiim  (ff  the  parties  aa  diaoloeed  by  their  aitnation  and  by  thn 
ronndmg  ei»raxnataBaea,  nnlaai  the  intention  thna  diaoloeed  ia 
eat  with  the  langoage  of  the  granti 

Duds— LooiTioN  ov  Rigbt  of  Wat  bt  Paioxi  AauuHcnrc^Whao.  m 
right  of  way  is  granted  by  a  deed,  bat  the  location  of  the  way  ia  noi 
deeoribed  therein,  the  |wrttea  may  locate  it  by  a  parol  agreement^  and 
eridence  of  anoh  agreement  ia  admiseible,  and  doea  not  Taiy  or  eoatr»»  I 

diet  the  deed,  provided  the  way  ia  located  within  the  hoondadaa  ol  ite  ^ 

land  over  which  the  right  waa  granted. 

Fbitatb  Wats,  Parol  Aqbkbmbnt  Fixiho  PoamoN  cm,  Btibot  of. — ^H 
a  landowner  and  hia  rendee,  by  a  parol  agreement  entered  inte  after 
the  exeootion  of  a  deed  whioh  grante  a  rigbt  of  way  over  other  Inads 
belonging  to  the  Teador,  locate  the  preoiae  poaitioa  of  the  way»  thaS 
agreement  will  limit  and  define  the  right  of  way  whidh  will  paaa  to  n 
anb-purohaser  of  the  same  premiaea  as  appurtenant  thereto,  and  he 
not  maintain  the  privilege  of  passing  in  a  different  direotion  ovor 
servient  tenement. 

Burr  for  the  establishment  of  a  right  of  waj. 

Wing  and  Fay^  for  the  oratriz. 

W,  A.  and  0.  B,  Boyce^  for  the  defendant 

'^  Start,  J.  The  oratrix  ie  the  owner  of  two  pieces  of 
land  in  the  village  of  Barre.  One,  called  the  ''flat,"  ia  aitn- 
ated  north  of  the  defendant's  land;  the  other,  the  **  Kinney 
homestead,"  is  situated  north  of  a  .piece  of  land  called  the 
^Batchelder  Jot"  All  the  above-mentioned  land  was  fisr* 
merly  owned  by  W.  C.  French  and  wife,  who  first  conveyed 
the  "  Kinney  homestead  "  to  Ira  Trow,  and  subsequently,  on 
the  thirtieth  day  of  April,  1870,  conveyed  the  ''flat"  to  said 
Trow  by  their  deed  of  warranty,  containing  the  following  pro* 
vision:  "Said  Trow  has  tlie  privilege  of  going  onto  our  land 
at  the  south  end  of  the  piece  as  above  set  forth  in  the  descrip* 
tion."  On  the  twenty-third  day  of  November,  1870,  French 
and  wife  conveyed  to  the  defendant  the  land  now  owned  by 
him,  by  their  deed  of  warranty,  without  reservation  except  as 
to  certain  water  rights.  On  the  twenty-third  day  of  Septem« 
her,  1881,  French  conveyed  the  "  Batchelder  lot,"  with  the 
following  reservation:  "  I  reserve  the  right  to  cross  the  above- 
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Ascribed  land  at  the  northweBterlj  corner  as  is  eonreyed  bj 
^ked,  H.  W.  and  B.  G.  French  to  Ira  Trow,  dated  April  80, 
ISTO."  The  conreyanoe  referred  to  •••  in  this  reservation 
if  the  deed  of  the  ''  flat "  from  French  and  wife  to  Trow. 

The  "flaf  is  some  nine  feet  higher  than  the  **  Kinney 
homestead''  and  is  practically  inaccessible  by  team  there* 
from  without  going  upon  the  ^'Batchelder  lot."  Ira  Trow 
occupied  the  ^^flaf  and  the  '*  Kinney  homestead,"  under  his 
deeds  from  French  and  wife,  until  September  11,  1872,  and 
during  this  time  he  exercised  his  right  of  way  over  the  north- 
west corner  of  the  *'  Bachelder  lot,"  entering  the  '^  flat "  at  its 
southeast  corner,  and,  in  so  doing,  passing  over  the  corner  of 
the  defendant's  land*  Trow  was  called  as  witness,  and  testi- 
fied that  at  the  time  he  took  his  deed  of  the  ''flat"  he  and 
French  agreed  by  parol  that  his  right  should  be  exercised  in 
this  place;  and  if  this  testimony  was  admissible,  the  master 
00  finds  the  fact.  The  oratrix  claims  that,  under  the  deed 
from  French  and  wife  to  Trow,  she  has  a  right  o(  way  across  the 
defendant's  land  to  Prospect  street.  The  defendant  claims 
that  the  right  of  way  granted  is  at  the  southeast  corner  of  the 
^flat"  and  northwest  comer  of  the  ^'Batchelder  lot,"  where 
Trow  exercised  the  right. 

We  will  first  consider  what  was  intended  by  the  words, 
*our  land  at  the  south  end  of  the  piece  as  above  set  forth  in 
the  description,"  found  in  the  deed  of  the  **  flat."  At  the 
time  this  deed  was  executed  the  defendant's  land  and  the 
^'Batchelder  lot"  were  one  lot,  owned  by  French  and  wife. 
The  words,  '*  our  land  at  the  south  end  of  the  piece  as  above 
set  forth  in  the  description,"  do  not  limit  the  way  to  any  par« 
ticular  portion  of  the  lot  south  of  the  ''  flat"  They  are  so 
general  that  the  exercise  of  the  right  of  way  over  any  por- 
tion of  the  lot,  as  then  owned  and  situated,  could  be  fairly 
•aid  to  be  an  exercise  of  the  right  granted;  and  the  right 
granted  could  be  exercised  over  what  is  now  called  the 
**  Batchelder  lot,"  if  such  was  the  intent  of  the  parties  to  the 
grant  If  the  language  of  a  grant  is  uncertain  and  ambigu- 
ous, the  circumstances  surrounding  it  and  the  situation  of 
^^^  the  parties  are  to  be  considered  in  arriving  at  the  true 
intent  of  the  parties. 

In  determining  the  intent  of  the  parties  to  the  grant  in 
question,  it  is  important  that  we  consider  the  situation  and 
relation  of  the  respective  lots  to  each  other  and  the  purpose 
for  which  they  were  used.    The ''  flat "  was  used  for  a  pasture 
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and  joined  the  "  Kinney  homestead/'  which,  at  the  tiai#  of 
the  grant,  was  owned  and  occupied  by  Trow.  He  could  not 
pass  directly  from  the*' Kinney  homestead  "to  the  **tLB%t^ 
because  of  an  embankment,  but  it  was  necessary  to  go  around 
the  embankment  over  a  corner  of  the  **  Batchelder  lot^''  and 
the  northeast  corner  of  the  defendant's  land*  This  was  the 
most  convenient  and  direct  way  of  reaching  the  ''flat"  Id 
order  to  reach  the  **  flat "  without  going  upon  the  *'  Batchelder 
lot/'  it  was  necessary  to  go  by  the  highway  around  the  *'  Batch- 
elder  lot"  and  across  the  defendant's  land,  where  the  oratrix 
now  claims  a  right  of  way.  From  the  surrounding  circum- 
stances, the  situation  of  the  lots  and  the  parties  at  the  time 
of  the  grant,  we  think  that  the  parties  intended  that  the 
grantee  should  exercise  his  right  of  way  over  such  portions  of 
the  entire  lot  owned  by  the  grantors  and  situated  south  of  the 
''flat"  as  was  necessary  to  enable  him  to  conveniently  reach 
the  "  flat";  and  if  the  convenient,  reasonable,  and  proper  exer- 
cise of  the  right  granted  required  that  he  go  upon  what  is  now 
the  *'  Batchelder  lot,"  the  righ^  to  do  so  was  granted.  In  con« 
struing  a  grant  of  a  right  of  way,  courts  will  give  effect  to 
the  intention  of  the  parties  as  disclosed  by  the  surrounding 
circumstances  and  the  situation  of  the  parties,  provided  the 
intention  thus  disclosed  is  not  inconsistent  with  the  language 
of  the  grant:  Herman  v.  Roberts,  119  N.  Y.  87;  16  Am.' St 
Rep.  800;  Bakeman  v.  Talbot,  81  N.  Y.  370;  88  Am.  Dec.  276; 
Bumham  v.  Nevins,  144  Mass.  93;  59  Am.  Rep.  61;  Atkin$  v. 
Bordman^  2  Met.  457;  87  Am.  Dec.  100. 

When  a  way  is  not  located  by  the  grant,  the  parties  may 
"^  locate  it  by  parol  agreement  at  any  point  on  the  prem- 
ises over  which  the  right  is  granted,  and  evidence  of  such 
agreement  is  admissible,  and  does  not  contradict  or  vary  the 
deed,  provided  the  way  is  located  within  the  boundaries  of 
the  land  over  which  the  right  is  granted.  The  deed,  in  this 
case,  did  not  locate  the  way.  It  granted  the  right,  but  did 
not  limit  or  define  it  The  grantee  was  entitled  to  a  conven- 
ient, reasonable,  and  accessible  way,  and  such  a  way  could 
be  located  by  the  agreement  of  the  parties:  George  v.  Cox,  114 
Mass.  882;  Johnson  v.  Kinnicutt,  2  Gush.  153;  Bannon  v.  An- 
gier,  2  Allen,  128;  2  Washburn  on  Real  Property,  53;  Wytk' 
hoop  V.  Burger,  12  Johns.  222;  Onthank  v.  Lake  Shore  etc.  R,  R, 
Co.,  71  N.  Y.  194;  27  Am.  Rep.  35;  Gale  and  Whortley  on 
Easements,  344;  French  v.  FTayes,  43  N.  H.  80;  80  Am.  Dea 
127;  Cheswell  y.  Chapman,  38  N.  H.  14;  75  Am.  Dec  168. 
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It  does  not  appear  that  a  right  of  way  was  mentioned  in 
the  deed  from  Trow,  under  which  the  oratrix  claims,  or  thftt 
Trow  undertook  to  convey  a  right  of  way  over  any  land.  H^ 
at  the  time  of  this  conreyance,  there  was  a  right  of  way  over 
the  defendant's  land  appurtenant  to  the  '^flat,"  it  was  the 
way  used  by  Trow,  and  located  by  him  and  French;  and  if 
the  oratrix  now  has  a  right  of  way  over  the  defendant's  land, 
it  is  the  way  then  located,  and  is  passed  to  her  as  an  appur* 
tenance  to  the  *'flat/'  and  her  right  is  limited  to  the  way  that 
was  appurtenant  to  the  '*  flat"  at  the  time  it  was  conveyed  by 
Trow:  George  v.  Cox^  114  Mass.  882;  Onthank  v.  Lake  Shore 
etc.  R.  R.  Co.,  71  N.  Y.  194;  27  Am.  Rep.  36;  Jemman  y. 
Walker,  11  Gray,  423;  French  v.  Maretin,  24  N.  H.  440;  57 
Am.  Dec.  294;  Cheswell  y.  Chapman^  38  N.  H.  14;  76  Am.  Dec. 
158;  Kent  v.  Waite,  10  Pick.  138. 

It  not  appearing  that  the  oratrix  ever  claimed  any  right 
over  the  way  agreed  upon  and  used  by  Trow,  or  that  such 
"®  right  has  been  denied  her  by  the  defendant,  the  bill  was 
properly  dismissed. 

The  pro  forma  decree  of  the  court  of  chancery  is  aflirmed^ 
and  cause  remanded.  

Dbsds— Extrinsic  Evidbnci  to  Show  Iktxkt  of  PAnmB.— Where  the- 
intent  of  the  partiei  in  making  a  oonveyanoe  ie  doubtful  on  the  face  of  th#> 
instrument,  light  may  be  shed  upon  it  by  the  attending  oircamstanoeat. 
Boiiz  y.  BoTtM,  48  Pa.  St.  8S2;  86  Am.  Deo.  603,  and  note;  Soye  ▼.  McCaUm^ 
ier,  18  Tex.  80;  67  Am.  Dec.  689;  Baiiholomeio  t.  Mumy,  61  Gonn.  887;  2^ 
Am.  St.  Rep.  206. 

Dbbds— Extrinsic  Bvidbncs  to  Bxpliin  AMBiouims  nr. — ^Where  the 
language  of  a  grant  is  nnoertain  or  ambignonst  it  must  be  interpreted  with 
regard  to  the  snrrouDding  circumstances:  Herman  ▼.  BoberU,  119  K.  Y.  87) 
16  Am.  St.  Rep.  800;  Atkin$  f.  Bardman,  2  Met.  467;  37  Am.  Dec.  100.  En- 
dence  of  extrinsic  facts  and  circumstances  is  admissible  to  identify  the  prem* 
ises  sold  or  to  apply  the  description  thereto:  fferrkk  ▼.  MorriU^  37  Minn. 
250;  6  Am.  8t  Rep.  841;  French  r.  Haye$,  43  K.  H.  80;  80  Am.  Dec.  127, 
and  note.    See  the  extended  note  to  Blostum  v.  Chifin^  67  Am.  Dea  80. 

Privatb  Wats — Parol  Aorbbmbittb  to  Establish. — ^Verbal  promises  to 
establish  a  passway  throngh  land  cannot  be  enforced^  because  there  is  no 
specific  contract  entered  into  by  any  person  or  pereoos,  and  because  such 
promises  are  not  obligatory  under  the  statnte  of  frauds:  HaU  t.  McLeod^  2 
Met.  (Ky.)  98;  74  Am.  Deo.  400}  but  see  Bhia  t.  Fortyth,  S7  Pa.  St  608|  78 
Am.  Dee.  44L 
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BUTLAKD    ElBGTRIO    LiQHT    COMPANY    V.    MaBBLI 

City  Elsotbio  Light  Company. 

|6ft  yiBlfOin,  S77.) 
CUOTBIO  LlOBT  OMtfAKnS^lMPAnilffMIT  OF  FtLUKCBam  TO  Un  flBBflik 

When  a  dty  haa  oonferred  upon  an  eleotrio  light  oospany  the  right  to 
•rect  ita  poles  on  certain  atreets,  and  the  eompanj,  relying  vpon  tiM 
Ucenee  thus  giren,  ozpende  money  in  oetabliahnig  ita  pfaint  and  appli* 
aiieea»  the  city  oannot»  by  m  eBboBqiient  ordlna&oa^  infzuige  13m  righti 
thoa  veeted  or  bestow  npon  another  the  auUiority  to  infringe  them. 
BuoTRio  Light  Compaiiibs — Extbnt  ov  th«  Ruibts  or  CoKtASimt  UsDia 
THi  Samk  Strbbts. — An  eleotrio  light  company  which  recetTes  fronin 
■rantoipal  corporation  a  license  to  erect  its  poles  on  certain  atrecta,  and 
expends  money  oo  the  faith  of  saoh  license,  does  not  obtain  thereby  aa 
ezefaiaire  pririlsge.  A  second  company  npon  which  m  similar  priTile|ps 
Is  conferved  aeqnifes  merely  sabordiaate  rights^  and  any  interferenca  of 
its  wires  with  those  of  the  prior  Uoensee  may  be  restimined  by  injone* 
tion. 

Petition  for  an  injanction  to  restrain  an  electric  light  com* 
panj  frcm  maintaioing  ita  wires  so  aa  to  interfere  with  thoM 
of  the  orator. 

Oeorge  E.  Lawrence  cnul  O.  A  Jofce^  fat  tha  orator. 

/.  C  Bdker^  for  the  respondent 

''*  Tylbe,  J.  The  orator  and  defendant  are  riral  corpo- 
rations organized  nnder  the  general  laws  of  this  state  for  the 
purpose  of  carrying  on,  respectively,  the  business  of  eleotrio 
lighting  in  the  village  of  Rutland. 

In  May,  1886,  the  orator  entered  into  a  written  contract 
with  the  trustees  of  the  village  for  lighting  the  village  streets, 
and  acting  upon  and  in  compliance  with  that  contract  it  es- 
tablished a  plant,  erected  poles,  strung  wires,  and  commenced 
doing  business.  It  waa  stipulated  that  where  wiree  erossed 
streets  they  should  not  be  within  thirty  feet  of  the  ground 
and  that  line  wires  should  be  at  least  twenty  feet  above  the 
ground.  The  poles  were  erected  at  points  indicated  by  the 
trustees. 

Borne  three  years  later  the  defendant,  by  permission  of  the 
trustees,  erected  poles,  Strang  wires,  and  commenced  the  busi- 
ness of  electric  lighting  in  competition  with  the  orator.  Its 
poles  were  also  placed  under  direction  of  the  trustees.  In 
some  of  the  principal  streets  the  poles  were  set  on  the  same 
side  as  the  orator's  poles  and  quite  near  to  them.  The  orator 
employs  a  system  for  lighting  buildings  with  incandescent 
lamps  with  a  current  of  electricity  used  on  its  wires  of  only 
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one  hundred  ftiid  ten  volte,  wbich  is  eo  low  a  curreni  that 
the  wires  when  charged  can  be  handled  with  safety.  ^^  The 
defendant  ttees  for  its  incandescent  lamps  an  alternating  cur- 
rent of  one  thousand  volts  on  its  wires  in  the  streets.  By 
means  of  what  are  called  converters  a  current  of  fifty  volts  is 
taken  into  buildings.  > 

When  the  defendant's  wires  were  first  strung  upon  the  poles 
they  did  not  touch  the  wires  and  poles  of  the  orator,  but  from 
the  effect  of  storms,  from  stretching  or  some  other  cause,  they 
now  sometimes  come  in  contact  with  the  orator's  poles  and 
wires  and  injure  them*  The  wires  should  not  be  nearer  each 
other  than  twelve  inches,  and  the  cross-pieoes  upon  which 
they  are  strung  should  be  at  least  two  feet  apart,  so  that  when 
the  wires  are  loaded  with  snow  and  ice,  or  when  swayed  by 
the  wind,  they  will  not  come  in  contact  When  the  wire 
carrying  a  heavy  current  comes  in  contact  with  one  carrying 
a  lighter  current,  the  heavy  current  is  liable  to  be  inducted 
into  the  other  wire,  which  endangers  the  orator's  wires,  lamps, 
and  plant,  and  is  liable  to  set  fire  to  buildings,  for  which  the 
orator  would  be  answerable  in  damages. 

The  defendant's  poles  are  not  as  high  as  those  of  the  orator; 
the  cross-pieces  to  which  its  wires  are  attached  are  nearer  the 
ground  than  those  of  the  orator,  so  that  in  places  the  defend- 
ant's wires  are  under  the  orator's,  which  renders  it  difficult 
and  dangerous  for  the  orator's  employees  to  reach  their  wires 
for  repairs  and  other  purposes.  No  accident  has  thus  far 
happened.  The  defendant's  wires  are  not  usually  charged 
with  electricity  in  the  daytime,  but  the  two  plants  are  en- 
-tirely  independent  of  each  other,  and  the  orator's  employees 
have  no  means  of  knowing  when  the  defendant's  wires  are 
charged. 

Where  the  wires  of  the  parties  cross  Centre  street  the  ora- 
tor's is  only  twenty-one  feet  above  the  ground;  the  defend- 
ant's is  strung  above  it,  and,  having  sagged,  rests  upon  it. 
At  other  places  where  the  respective  wires  enter  buildings 
they  interfere  with  each  other.  These  are  the  material 
*^^  facts  found  by  the  master.  It  is  conceded  that  the  vil- 
lage trustees  had  authority  to  make  the  contract  with  the 
orator. 

The  defendant  virtually  concedes  that  the  orator's  contract 
with  the  trustees  is  the  measure  of  its  rights.  The  village, 
by  its  trustees,  invested  the  orator  with  certain  rights,  and 
after  the  orator,  relying  upon  the  contract,  had  expended 
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money  in  establishing  it0  plant  and  appliances,  the  TiUaift 
could  not  by  an  ordinance  have  infrin^^  these  righta,  and 
clearly  it  could  not  confer  npon  the  defendant  aathority  to 
infringe  them. 

On  the  other  hand  it  is  not  claimed  that  the  orator  obtained 
a  privilege  of  the  streets  to  the  exclusion  of  the  defendant^ 
but  that  the  defendant's  rights  were  subordinate  to  the  orator's, 
and  must  be  exercised  in  such  a  manner  as  not  to  interfere 
with  them.  If  authorities  were  required  to  sustain  so  plain 
a  proposition,  those  cited  upon  the  orator's  brief  are  pertinent. 

In  Hudson  Tel.  Co.  v.  Jersey  City,  49  N.  J.  L.  803,  60  Am. 
Rep.  619,  it  was  held  that  where  the  city  by  an  ordinance,  un« 
der  statutory  authority,  had  designated  certain  public  streets 
in  which  the  company  might  place  its  telegraph  poles,  and 
the  company  had  expended  money  in  placing  its  poles  upon 
such  streets,  the  city  could  not  by  subsequent  ordinances 
revoke  such  designation;  that  the  company  had  an  irrero- 
cable  vested  right  to  use  the  streets  for  the  designated  pur- 
pose. 

•Thompson's  Law  of  Electricity  lays  down  the  general  rale 
that  when  a  municipal  corporation  under  a  statutory  provi- 
sion has,  by  ordinance  or  other  lawful  mode,  authorized  a  tele- 
phone company  to  erect  its  posts  or  poles  in  certain  designated 
streets,  and  the  company  proceeds  so  to  erect  them  and  to  ex- 
pend money  on  the  faith  of  the  license  so  granted,  it  thereby 
acquires  a  vested  right  to  the  use  of  the  designated  streets  so 
long  as  it  conforms  to  the  conditions  of  the  license;  and  the 
license  cannot  thereafter  be  revoked  by  the  municipality. 
8o  an  ordinance  authorizing  a  telephone  ^^  company  to. 
maintain  lines  on  its  streets,  without  limitation  as  to  time, 
for  a  stipulated  consideration,  when  accepted  and  acted  upon 
by  the  grantee,  by  a  compliance  with  its  conditions,  becomes 
a  contract  which  the  city  cannot  abolish  or  alter  without 
consent  of  the  grantees. 

It  appears  that  the  orator  has  suffered  some  damage  in 
consequence  of  its  wires  coming  in  contact  with  the  defend- 
ant's; that  it  is  constantly  exposed  to  danger  from  such 
contact,  and  that  its  men  cannot  conveniently  and  without 
danger  reach  its  wires  for  the  purpose  of  making  repairs  and 
of  connecting  lines  therewith  to  buildings.  We  therefore 
think  that  the  orator  is  entitled  to  relief  according  to  the 
prayer  of  the  bill. 

The  pro  forvui  decree  dismissing  the  bill  is  reversed  and 
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the  cause  remanded;  ao  acconnting  is  ordered  for  the  dam* 
ages  already  saffered  bj  the  orator,  and  the  orator  may  ha^e 
a  perpetual  injunction  restraining  the  defendant  from  main* 
taining  its  wires  so  as  to  interfere  with  those  of  the  orator. 


MuKioiPAL  OoRPOBATioNS — RioHT  TO  UsB  Stbbkt  Caknot  6i  iMPAimm^ 
Whin. — Where  a  right  to  use  a  street  is  acquired  parsaant  to  a  statate  and 
under  a  licenae  from  the  mniiicipality,  it  is  in  the  natare  of  a  contract  rights 
and  the  mnnicipality  itself  cannot  destroy  or  materially  impair  it:  WUUami 
T.  Citken's  By.  Co.,  130  Ind.  71;  30  Am.  St.  Rep.  201,  and  note;  People  t. 
O'Biien,  111  N.  T.  1;  7  Am.  St  Rep.  684.  A  grant  of  a  franchise  to  a 
street  railway  is  a  vested  right,  and  oannot  be  impaired  by  the  anthoritiei 
that  made  it:  Mayor  etc,  t.  UoueUm  tic  By.  Ob.,  83  Tez.  548;  29  Anu  St. 
Rep.  679,  and  note. 

Municipal  Corporation& — A  Qrakt  ov  a  Franchisi  to  a  Strxit  Rail- 
WAT  CoMFANT  by  a  city  to  maintain  its  tracks  along  and  upon  its  streets 
does  not  confer  an  ezclnsive  privilege  nor  prevent  the  city  from  extending 
similar  privileges  to  other  companies:  Mayor  etc  r,  Houston  tie.  By*  Oo^^  SS 
Tez.  648;  29  Am.  St.  Rep.  679,  and  note  with  the  oases  ooUeoted. 


Bedell  v.  Wilder. 

[«5  Vbbmomt,  406.] 

MiBTAXR,  Whrit  Avoids  Contract.— A  oontraot  induced  by  a  mntaal 
mistake  in  respect  to  the  subject  matter  is  inoperative,  and  void. 

OoHTRACis — Extrinsic  Evidbnci  as  to  Mutual  Mistakb.— Parol  evidenoa 
may  be  adduced  to  show  that  a  lease  was  taken  with  the  understandings 
on  the  part  of  both  the  lessor  and  the  lessee,  that  the  premises  were  to 
be  used  for  a  certain  purpose,  and  that  this  understanding  was  based  on 
a  mistake  as  to  the  true  facts  of  the  case.  Snob  evidence  is -properly 
admitted,  not  to  vary  the  effect  of  the  contract^  but  to  show  that  il 
never  had  any  valid  existence. 

Assumpsit— Constructivr  Notick  ov  Material  Fact,  Whrn  Kot  am 
Estoppel. — If  a  landowner  has  taken  water  to  a  mill,  and  leased  it  in 
connection  therewith,  the  lessee  is  entitled,  in  the  absence  of  actual 
notice,  to  infer  that  there  is  no  restriction  upon  the  water  rights,  and 
mere  constructive  notice  from  the  record  of  a  deed  limiting  those  rights 
will  not  estop  him  from  recovering  rent  which  he  has  paid  to  the  lessor 
in  the  belief  that  no  such  limitations  existed. 

Assumpsit— Recovbrt  ov  Rent  bt  Lbssbb  Upon  Failubi  ov  Lissor'b 
Tttlb. — Where  a  lessee,  after  accepting  a  lease  of  land  and  water  rights, 
discovers  that  another  person  lays  claim  to  the  water  rights,  and  tha 
lessor  thereupon  insists  that  he  is  entitled  to  the  rent,  but  promises  to 
do  "  whatever  his  contract  ealls  upon  him  to  do^'*  and,  if  the  oontraot 
requires  it,  "to  stand  between  the  lessee  and  the  other  claimant^"  tha 
rent  which  the  lessee  is  afterwards  forced  to  pay  to  such  claimant,  when 
the  proprietorship  of  the  water  rights  has  been  established,  may  be  re- 
covered from  the  lessor. 
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AsBUUPSiT  bj  a  laBsae  to  raeoTer  moneji  pM  to  his  loBSor 
M  rent  of  water  rights.    The  parties  to  the  lease  mideratood 
that  a  building  then  on  the  leased  premises  was  to  be  vmtA^ 
for  the  manufactare  of  pulpt  and,  as  a  matter  of  &ct»  thai 
was  the  sole  purpose  for  which  the  premises  could  be  need, 
and  for  which  they  were  actually  xxied.    The  eridenee  as  to 
the  understanding  of  the  partiesi  and  as  to  the  limited  ases 
to  which  the  premises  could  be  put,  was  parol  evidence,  and 
on  that  ground  excepted  to  by  the  defendant.    Previoiis  to 
the  payment  of  any  rent,  the  lessee  received  notice  from  one 
Clement  that  he  claimed  the  water  fights  which  had    been 
leased,  and  would  hold  him  liable  for  the  use  thereof!     The 
lessee  reported  the  claim  to  his  lessor,  who  denied  that  it 
was  a  valid  one,  and  insisted  that  the  rent  should  be  paid 
to  him.    The  report  of  the  master  as  to  what  was  said  at 
the  time,  is  as  follows:  ^  I  do  not  find  this  claim  established 
by  the  evidence.    I  find  that  the  facts  are  that  Wilder  told 
Bedell  that  he  should  look  to  him  for  the  rent,  and  should 
expect  him  to  fulfill  his  part  of  the  contract,  and  he  should 
his,  that  whatever  his  contract  called  upon  him  to  do,  he 
should  do,  and  if  it  called  upon  him  to  stand  between  him  and 
the  Clements,  he  should  do  so;  that  he  must  go  on  and  pay 
the  rent  to  him,  and  fulfill  the  contract  on  his  park    Wilder 
knew  that  Bedell  was  using  the  mill  for  the  manufacture  of 
pulp,  and  expected  him  to  control  and  use  it  for  that  purpoee. 
Wilder  further  told  Bedell  that  if  his  contract  required  him 
to  pay  what  he  paid  Clement,  he  should  do  so.    He  also 
claimed  to  Bedell  that  the  Clements  had  no  right  to  the  water. 
Plaintiff  claims  that  after  he  paid  Clement,  Wilder  promised 
to  fix  the  matter  up  with  him.    I  do  not  find  any  absoluto 
promise  upon  the  part  of  Wilder  to  pay  Bedell  what  he  paid 
Clement,  but  that  the  talk  in  regard  to  fixing  up  was  depend* 
ent  upon  his  liability  under  his  lease.     I  find  that  Wilder 
recognized  Bedell  as  his  lessee,  and  received  rent  of  him  as 
a  lessee,  and  that  he  did  agree  that  if  his  lease  made  him 
liable  to  any  one  as  a  lessor,  he  was  liable  to  him,  and  would 
pay  him  what  he  paid  Clement"    In  consequence  of  what 
was  said,  the  lessee  paid  the  lessor  the  full  amount  of  the 
rent  for  the  time  during  which  the  premises  were  occupied 
by  him.     A  decision  of  the  supreme  court  afterwards  settled 
that  the  water  could  not  be  used  for  the  purpose  contemplated 
by  the  parties,  and  the  plaintiff,  being  forced  to  pay  the  same 
amount  of  rent  to  Clement  also,  now  brought  suit  to  recover  ik 
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9m{f&  and  Sloane,  for  the  plaintiff. 

4M  Taft,  J.  When  the  lease  in  question  was  execated  by 
the  defendant,  and  when  the  plaintiff  took  the  assignment  of 
it,  the  parties  to  both  instruments  understood  that  the  water 
power  whioh  was  the  subject  of  the  lease  could  be  used  in 
mannfacturing  pulp.  With  this  understanding,  the  lease  and 
assignment  were  made,  and  without  it,  it  is  apparent  that  no 
lease  nor  assignment  would  have  been  executed.  The  water 
could  not  be  used  for  such  purpose:  Clement  y.  Oouldj  61  Vt. 
678.  The  lease  was  made  and  assigned  in  ignorance  of  this 
fact;  an  instance  of  a  mistake  as  to  the  subject  matter  of  the 
thing  contracted  for,  a  common  mistake  as  to  the  rights  con« 
veyed  by  the  lease.  It  is  clear  that  the  defendant  supposed 
he  was  selling  and  the  plaintiff  that  he  was  buying  a  right  to 
water  which  could  be  used  in  making  pulp.  The  plaintiff 
secured  by  the  contracts  no  such  rights,  for  the  defendant 
had  none  to  convey.  It  is  analogous  in  principle  to  those ' 
cases  of  sale  in  which  the  subject  of  the  sale  has  ceased  to 
exist,  and  the  parties  are  ignorant  of  the  fact,  ]ike  the  de* 
struction  of  a  building  by  fire  before  the  sale,  or  the  death  of 
an  animal,  or  the  sale  of  an  annuity  when  the  annuitant  is 
dead.  An  error  of  fact  takes  place  ^^^  when  some  fact  is 
supposed  to  exist  which  does  not  exist  The  parties  in  enter- 
ing into  the  contracts  in  question,  supposed  the  water  could 
be  used  by  them  in  making  pulp;  it  could  not  be  so  used. 
Clearly  an  error  of  fact  In  respect  of  such  a  state  of  facts 
the  law  is  this:  If  an  agreement  is  induced  by  a  mistake 
common  to  both  parties,  without  which  mistake  the  agree- 
ment would  not  have  been  made,  and  the  mistake  was  in  re- 
spect of  the  subject  matter  of  the  contract,  the  agreement  is 
inoperative  and  void.  Buch  was  the  dvil  law:  Domat's  Civil 
Law,  part  1,  book  1,  title  18,  section  1,  article  7.  The  same 
rule  has  been  adopted  as  a  part  of  the  common  law,  and  is 
based  upon  the  idea  that  in  such  cases  no  contract  has  been 
consummated,  that  the  minds  of  the  parties  have  never  met 
in  respect  of  the  real  subject  matter  of  the  contract  It  is  not 
a  case  of  a  mere  failure  of  consideration,  for  that  implies  the 
existence  of  a  contract,  while  a  mutual  mistake  prevents  the 
existence  of  one. 

The  law  in  this  state  in  such  eases  was  announced  in 
KeUhum  v.  Catling  21  Vt  191.    The  defendant  sold  produce 
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which  both  parties  supposed  was  in  Whitehall;  in  fiust  it  was 
in  Boston.  By  reason  of  this  mntnal  mistaket  the  plaintiff 
was  permitted  to  recoTer  what  he  had  paid  defendant  on 
account  of  it,  and  that  vigorous  master  of  the  common  law, 
the  late  Bennett,  J.,  says,  *']f  a  contract  is  made  in  mutual 
error  of  material  facts  which  have  induced  the  contract,  it  is 
invalid  and  may  be  set  aside.  This  is  upon  the  principle, 
mainly,  that  when  the  parties  are  under  a  mutual  mistake  aa 
to  material  facts,  affecting  the  subject  matter  of  the  contract, 
there  is  a  want  of  a  binding  assent;  and  we  think  a  contract 
so  made  may  be  avoided  in  a  court  of  law":  And  see  KeUey 
▼.  Solari,  9  Mees.  &  W.  59;  Whead(m  y.  (Mb,  20  Wend.  174; 
Fleetwood  ▼•  Browriy  109  Ind.  567;  Newell  ▼.  Smithy  53  Conn. 
72,  in  which  case  a  compromise  was  set  aside  for  that  the 
parties  mutually  supposed  a  cow  was  ^^^  not  in  cal^  when 
in  fact  she  was.  The  effect  of  a  mistake,  when  it  has  any 
operation  at  all,  is  to  avoid  the  contract,  and  if  the  contract 
is  avoided,  an  action  lies  to  recover  money  paid  under  it. 

The  parol  evidence  was  properly  admitted,  not  to  vary  the 
terms  nor  the  effect  of  the  contract,  but  to  show  that  it  never 
took  effect  as  a  valid  agreement.  The  claim  was  not  based 
upon  the  lease,  but  upon  a  fact  back  of  it,  the  mutual  mis- 
take of  the  parties,  which  led  to  the  execution  of  it  and  the 
assignment.  The  plaintiff  is  not  estopped  from  asserting  this 
claim  against  the  defendant.  It  is  true  he  had  constructive 
notice  of  the  limitation  upon  the  water  rights,  as  the  deed 
limiting  them  was  upon  record;  but  the  defendant  had  taken 
the  water  to  the  pulp  mill  and  had  leased  it  in  connection 
with  the  mill,  and  the  plaintiff  might  well  infer,  without  ac- 
tual notice,  that  there  was  no  limit  nor  restriction  upon  the 
water  rights. 

The  mistake  was  discovered  before  the  payment,  which 
the  plaintiff  is  seeking  to  recover,  was  made.  After  it  was 
discovered  that  Clement  made  claim  to  the  water  rights,  the 
defendant  insisted  that  he,  Clement,  had  no  title  to  the  water 
and  that  the  plaintiff  must  pay  him,  the  defendant,  the  rent, 
and  the  effect  of  the  report  is  that  he  did  agree  that  if  in 
respect  of  the  lease  he  was  liable  to  any  one,  it  was  to  the 
plaintiff,  and  that  he  would  pay  him  what  he  was  compelled 
to  pay  Clement. 

We  do  not  think  a  technical,  narrow  construction  should 
be  given  to  the  terms  of  the  defendant's  agreement  He 
promised  the  plaintiff  that  he  would  pay  *'  if  his  lease  made 
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him  liable**:  be  would  do  ^  wbatever  his  contract  called  npon 
him  to  do.**  It  is  true  he  cannot  be  made  liable  in  an  action 
upon  the  leaee,  but  he  is  liable  in  respect  of  it,  and  the  lease 
being  inoperative  and  void,  the  law  calls  upon  him  to  refund 
whatever  he  has  received  upon  it.  The  agreement  although 
conditional  has  become  absolute,  the  plaintiff  is  entitled  to 
^^*  its  performance,  and  the  defendant  should  ^^pay  him 
what  he  paid  Clement,*'  and  thus  **  stand  between  him  and 
all  harm*'  as  he  agreed  to  do. 
Judgment  affirmed. 

AiiBTAXs— Whbk  AvonMi  CoxfTKAor.— A  oontraol  eatend  Into  through 
iho  matoal  miBtako  of  the  parties  thereto  respecting  its  oontents  is  not 
binding  upon  them:  Rowland  t.  New  York  etc  R.  B,  Co.,  61  Conn.  103;  29 
Am.  St.  Rep.  175,  and  note  with  the  oases  oolleoted.  This  question  is  thor- 
oughly diMussod  in  the  monographio  noto  to  MUea  ▼•  HCevens,  46  Am.  Deo. 
631. 

CoiraBAOTS — Parol  Evidinoi  Showimo  Attbitdajit  CiAoausTANOtB. — 
Conyersations  and  negotiations  preliminary  to  a  written  agreement  although 
merged  in  it,  may  still  be  admissible,  not  to  explain  its  terms,  but  to  throw 
light  upon  the  question  of  its  execution  or  other  qnestions  connected  there- 
with: Wilbur  r.  Stoepel,  82  Mich.  844;  21  Am.  St  Rep.  668,  and  note.  Parol 
oyidence  is  admissible  to  show  that  at  the  time  of  the  execution  of  a  written 
contract,  a  parol  agreement  was  entered  into  by  the  parties  and  made  a  part 
of  it:  Redfield  v.  Oleaton,  61  Vt.  220;  16  Am.  St  Rep.  889,  and  note;  RecU 
Eiiate  etc  Trual  Co*s  Appeal,  125  Pa.  St  649;  11  Am.  St  Rep.  920,  and  note. 
See  also  SehmiUler  ▼.  Simon,  114  N.  Y.  176;  11  Am.  St  Rep.  621,  and  note, 
and  the  extended  note  to  SulUvan  t.  Lear,  11  Am.  8t  Rep.  893. 

Rbmts— Failurk  ov  Landlord's  Titli  ab  a  Ds^nu  ih  ah  Aonov 
fOB. — Eviction  of  a  tenant  by  a  paramount  title  is  a  good  defense  in  an 
action  of  ooyenant  for  rent:  SniUH  t.  Shepherd,  15  Pick.  147;  25  Am.  Dec 
432,  and  note;  HaUigan  y.  Wade,  21  HI.  470;  74  Am.  Deo.  108,  and  note| 
PoOon  r,  JoMB,  2  Ired.  Eq.  350;  38  Am.  Dec  683;  ManvilU  r.  Gap,  1  Wis. 
260;  60  Am.  Dec  379,  and  note.  A  failure  of  the  lessor  to  deliyer  posses- 
sion of  the  leased  premises  to  his  lessee  justifies  the  latter  in  abandoning  the 
premises  and  discharges  him  from  the  liability  to  pay  rent:  Dengler  t. 
Mkhelasen,  76  OaL  125.  For  a  further  discussion  of  this  question,  see  the 
notes  to  the  following  cases:  Otorg^  w*  Ftiineif,  50  Am.  Dec  791,  and  OUet 
▼•  Oomtlodt,  63  Am.  Dec  378. 


Babebtt  V.  Gardik 

IK  Ymmmmt.  «L1 

ffUumvo— A  Sbai.  iHPom  Oomnuusiov,  sad,  ia  dMlari^f  ■P'i'  aboBi^ 

the  ooQsidaration  that  inchaoed  itt  azeontion  maad  aaft  bt  it^*'T* 

PUUDIKO— TUS  DXCLARATIOK  XM  All  ACTION  fOB  A  BrSAGH  09  ▲  BOMI^  hf 

which  the  defendant  had  obligated  himself  to  mooept  the  proTisions  of  a 
•ertain  will,  and  not  to  elaim  «nder  tho  etatvte  of  dietribtttion,  need 
not  aver  that  the  plaintiff  ta  a  benefidary  uder  the  will,  »nd  that  tiio 
defendant  bad  a  right  to  wai?e  it.  The  breaoh  of  each  a  bond  ia 
fioiently  ahown  by  allegationa  setting  forth  the  deceaae  of  the 
the  regular  probate  of  the  will,  and  the  waiver  by  the  defendant  of  hii 
righta  nnder  the  will,  and  hia  aoqnialtion  of  the  same  interests  as  if  aadi 
win  had  not  been  probated. 

Onttracts  CoicTRAymiEVQ  PuBLio  PoLior,  Atoidahcx  or,  Whxh  pROPnu— 
The  power  of  the  oonrts  to  deelare  eon  tracts  Toid  becanse  in  ooatra* 
Tention  of  a  sound  public  policy  should  be  exercised  only  in  cases  Iras 
from  donbt. 

GoNTRAOTB  NoT  TO  CONTEST  WiLLB  nor  to  clatm  nnder  the  statats  of  distri- 
butions are  not  eontrary  to  public  policy. 

Action  of  debt  upon  a  bond  not  to  contest  a  will.  A 
general  demurrer  to  the  declaration  was  overruled,  and  the 
defendant  excepted.  The  declaration  set  forth  the  execution 
of  the  bond,  and  proceeded  thus:  "  Which  said  writing  obli- 
gatory is  subject  to  the  following  conditions,  that  the  said 
defendant  si)all  abide  by  and  accept  the  provisions  of  the  last 
will  and  testament  of  one  Abigail  L.  Garden,  of  said  Dnm* 
merston,  mnde  on  the  80th  of  April,  1891,  and  make  no 
opposition  to  the  probate  and  establishment  thereof  as  the 
last  will  of  said  Abigail  L.,  and  shall  not  waive  the  same  or 
make  or  cause  to  be  made  any  trouble  or  expense  to  the  said 
plaintiff  in  respect  to  any  bequest  or  legacy  made  or  given  to 
him,  then  said  obligation  to  be  void,  otherwise  to  remain  in 
full  force  and  effect.  And  the  plaintiff  avers  that  said 
defendant  has  broken  and  disregarded  his  said  obligations. 
That  the  said  Abigail  L.  Garden  deceased  in  the  summer  of 
1891;  that  said  will  was  duly  probated  by  the  probate  court 
for  the  district  of  Marlboro  on,  to  wit,  the  25th  of  July,  A.  d. 

1891,  and  that  on,  to  wit,  the  eleventh  day  of  February,  a.  d. 

1892,  the  said  defendant  waived  the  provisions  of  said  will 
and  filed  on  the  day  and  year  last  aforesaid,  in  the  probate 
court  aforesaid,  a  waiver  in  writing  of  said  will,  and  asserted 
a  claim  to  his  interest  and  rights  in  the  estate  of  said  Abigail 
L.i  the  same  as  if  said  will  had  not  been  made  and  probatedi 
whereby  the  devise  and  legacy  in  said  will  to  said  plaintii 
became  of  no  value  to  him,  the  said  plaintiff.*' 
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WaUvTHan^  Martin,  and  ITitf,  for  the  defeadaati 
HasUm  and  Stoddard^  for  the  plaintiff, 

^*  STABTy  J.  It  is  claimed  that  the  declaration  does  not 
show  a  caose  of  action.  It  sets  forth  a  bond  with  its  con* 
dition  and  a  breach  thereofl  The  bond  is  under  seal  and  im- 
ports ^*  a  consideration,  and  it  is  not  necessary  to  state  the 
consideration  that  induced  its  execution.  The  defendant 
cannot  be  heard  to  say  that  it  is  without  consideration* 
1  Chitty  on  Pleadings,  p.  866;  Chitty  on  contracts,  p.  4. 

It  was  not  necessary  to  allege  that  a  will  was  made  by 
Abigail  L.  Garden^  or  that  the  plaintiff  was  a  beneficiary  un* 
der  it,  or  that  the  defendant  had  a  right  to  waive  it  The  de- 
fendant obligated  himself  to  abide  by,  accept  of,  and  not 
waire  the  provisions  of  the  last  will  of  Abigail  L.  Garden, 
made  on  the  thirtieth  day  of  April,  1891.  The  declaration 
alleges  that  Abigail  L.  Garden  deceased  in  the  summer  of 
1891;  that  her  said  will  was  duly  probated  on  the  twenty- 
fifth  day  of  July,  1891;  and  that  on  the  eleventh  day  of  Feb- 
ruary, 1892,  the  defendant  waived  its  provisions.  From 
these  allegations  the  condition  and  breach  of  the  bond  suffi- 
ciently appear  without  setting  forth  the  defendant's  right  to 
waive  the  provisions  of  the  will,  or  the  plaintiff's  rights  under 
it.  The  defendant's  undertaking  was  to  accept  of,  and  not 
waive,  its  provisions.  The  question  of  whether  he  had  a  right 
to  waive  it  is  immateriaL  He  has  done  so,  and  thereby  sub- 
jected himself  to  an  action  on  the  bond,  for  a  breach  of  its 
express  condition.  The  extent  of  the  plaintifi^s  interest  in 
the  estate  under  the  will  or  otherwise  is  material  only  upon 
the  measure  of  damages,  and  this  question  is  not  now  before 
us.  The  defendant  had  a  right  to  give  and  the  plaintiff  to 
take  the  bond;  the  performance  of  its  condition  is  in  no  way 
dependent  upon  the  plaintiff's  interest  in  the  estate,  and  for  a 
breach  thereof  the  plaintiff  is  entitled  to  recover  at  least 
nominal  damages. 

The  defendant  insists  that  the  alleged  undertaking  of  the 
defendant  is  contrary  to  public  policy,  and  that  for  this  rea- 
son the  bond  should  be  declared  void.  Courts  will  not  de- 
clare contracts  void  on  grounds  of  public  policy,  except  in 
cases  free  from  doubt,  and  prejudice  to  the  public  interest 
must  clearly  appear  before  the  court  is  justified  in  pronounc- 
ing ^'^  an  instrument  void  on  this  account.  In  Richmond  v. 
Dubuque  etc.  R.  R.  Co.^  26  Iowa,  191,  it  is  said,  ''that  the 
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power  of  courts  to  declare  a  oontract  Toid  for  being  in 
iravention  of  sound  public  policy  is  a  Tery  delicate  and 
undefined  power,  and,  like  the  power  to  declare  a  statute  on- 
constitutional,  should  be  exercised  only  in  cases  free  fkom 
doubt''  In  Kellogg  ▼.  Larkiti^  8  Finn.  123,  56  Am.  Dec  164, 
Howe,  J.,  said:  **He  is  the  safest  magistrate  who  is  mors 
watchful  over  the  rights  of  the  individual  than  over  the  con- 
venience of  the  public,  as  that  is  the  best  government  which 
guards  more  vigilantly  the  freedom  of  the  subject  than  the 
rights  of  the  state.'*  In  Richardson  v.  Mellish,  2  Bing.  229;  9 
Eng.  Com.  L.  557,  Sir  James  Burrough  said:  "I  protest,  as 
my  lord  has  done,  against  urging  too  strongly  upon  public 
policy;  it  is  a  very  unruly  horse,  and  when  once  you  get 
astride  it  you  never  know  where  it  will  carry  you.  It  may 
lend  you  from  the  sound  law.  It  is  never  urged  at  all  but 
when  other  points  fail."  In  Walsh  v.  Ftissell,  6  Bing.  169,  19 
Eng.  Com.  L.  83,  Lord  Chief  Justice  Tindale,  in  pronouncing 
judgment,  said:  ^'Itis  not  contended  that  the  covenant  was 
illegal  on  the  ground  of  the  breach  of  any  direct  rule  of  law, 
or  the  direct  violation  of  any  statute,  and  we  think  to  hold  it 
to  be  void  on  the  ground  of  its  impolicy  or  inconvenience,  we 
ought  to  be  clearly  satisfied  that  the  performance  of  it  would 
be  necessarily  attended  with  injury  or  inconvenience  to  the 
public." 

This  case  is  distinguishable  from  those  where  bonds  are 
given,  or  other  agreements  made,  as  a  reward  for  using  influ- 
ence and  power  over  another  person  to  induce  him  to  make  a 
will  in  favor  of  the  obligor,  for  all  such  contracts  tend  to  de» 
ceive  and  injure  third  persons,  and  encourage  artifice  and 
improper  attempts  to  control  the  exercise  of  free  judgment. 
In  this  case  there  was  no  intent  to  defraud,  deceive,  or  influ* 
ence  any  one.  The  defendant  did  not  undertake  to  do  an  act 
prohibited  by  the  common  law  or  by  statute.  ^*  On  the 
contrary  his  undertaking  is  in  accord  with  our  statute  relat- 
ing to  the  disposition  of  property  by  will,  and  the  universal 
rule  by  which  courts  seek  for  and  give  efiect  to  the  intention 
of  the  testator.  It  was  not  an  undertaking  to  control  the  ex- 
ercise of  the  testatrix's  wish  and  judgment  in  the  disposition 
of  her  property.  The  acts  to  be  done  and  omitted  by  the  de- 
fendant were  not  calculated  to  thwart  the  plans  of  the  testa- 
trix or  disappoint  her  intentions.  The  undertaking  was  to 
abide  by  the  provisions  of  the  will  and  not  waive  them, 
thereby  giving  efiect  to  and  carrying  out  the  testatrix's 
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wishes.  Sach  agreements  are  calculated  to  avoid  or  settle 
family  controversies,  to  adjust  doubtful  rights,  to  preserve  ih* 
harmony,  affections,  or  honor  of  the  family,  to  promote  jus* 
tice,  and  enable  one  to  provide  for  the  natural  objects  of  )dB 
bounty;  they  are  not  in  contravention  of  public  policy: 
1  Story's  Equity  Jurisprudence,  sec.  625;  Johnson  v.  Hubbell^ 
10  N.  J.  Eq.  332;  66  Am.  Dec.  773;  Fulton  v.  Smith,  27  Ga. 
413;  -Carmichael  v.  Carmichael,  72  Mich.  76;  16  Am.  St.  Rep. 
628;  Hugviey  v.  Lanier,  86  Ga.  636;  22  Am.  St  Rep.  487; 
Hobsonv.  Trevor,  2  P.  Wras.  191. 

Judgment  affirmed,  and  cause  remanded. 

A  SiAL  Imposts  a  CoNaiDKRATiON,  or,  more  aoonrately,  estopt  the  eoro- 
nan  tor  from  denying  a  consideration,  except  for  frand:  Smith  ▼.  Smitht  M 
Oa.  184;  91  Am.  Deo.  761.  For  a  full  diecnesion  of  this  subject,  see  the  ex- 
tended note  to  Garden  y.  DenHckson^  06  Am.  Dec.  287-290. 

Wills — Validrt  ov  CoNDrrioic  Nor  to  Contest. — A  condition  In  a  will 
ezclading  from  a  share  in  the  estate  any  heir  or  testator  who  **gqw  to  law 
to  break  his  will"  is  Talid:  Bradford  v.  Bradford,  19  Ohio  St  546;  2  Am. 
Rep.  419;  extended  note  to  BoU  v.  Jlwt,  69  Am.  Rep.  46-48. 

CoNTRAcrrs  Against  Ppblio  Polict — Whbn  Should  Bi  Avoidxd.— 
Courts  will  not  declare  contracts  void  on  the  groand  of  public  policy,  except 
in  cases  free  from  donbt:  Smith  v.  Du  Bae,  78  Oa.  413;  6  Am.  St.  Rep. 
260,  and  note;  Kellogg  y.  Larkin,  3  Finn.  123;  3  Chand.  133;  66  Am.  Deo. 
164,  and  note.  For  a  full  discussion  of  contracts  void  as  being  in  contraven- 
tion of  public  policy,  see  the  following  line  of  cases:  Brooks  t.  Cooper,  60 
N.  J.  £q.  761;  33  Am.  St  Rep.  793,  and  note;  Harvey  w,  Merrill,  160  Mass. 
1;  16  Am.  St  Rep.  169;  McNamara  t.  OargeU,  68  Mich.  464;  13  Am.  St 
Rep.  356,  and  note;  Tatum  ▼.  Kelhy,  26  Ark.  209;  94  Am.  Deo.  717;  Bow- 
man V.  Oonegal,  19  La.  Ann.  328;  92  Am.  Deo.  637,  and  note;  CUg  Bank  t. 
Perkins,  29  N.  Y.  664;  86  Am.  Deo.  332,  and  tfote;  Ohio  Life  fns,  etc,  Co.  t. 
Merchant  Ins  etc  Co.,  11  Humph.  1;  63  Am.  Dec  742,  and  note,  and  the 
extended  note  to  Parsons  v,  Trask,  66  Am.  Deo.  606-614. 


Caswell  v.  Jones. 
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8ALn — Cranoi  ov  PosaiasiON.—The  fact  that  a  husband  has  in  his  posset- 
•ion  a  chattel  received  by  his  wife  in  exchange  for  another  which  was 
■old  to  her  by  one  of  her  husband's  creditors,  to  whom  it  had  been  trans- 
ferred in  payment  of  a  debt,  will  not  invalidate  her  title  to  the  chattel 
thus  acquired  by  her  as  against  an  attachment  thereof  by  the  other  ered- 
itors  of  her  husband.  Under  such  circumstances  her  title  is  derived, 
not  from  her  husband,  but  from  the  person  with  whom  the  exchange  ia 
made. 

BxsouTioN  Sales — Othcsb  Aotino  ab  Aosirr  iob  Pcrchaabb. — An  offi- 
oer  conducting  an  exeontioa  sale  oannot  act  as  the  agent  of  ts  BlMent 
purchaser. 
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ngnUr  oa  ill  faot^  !■  prMnmad  te  b*  ft  tem/dt  nk.  U  omj  ba  ki» 
pMfihid  for  fmad  and  oollnsiQii  betweea  th«  •xaontua  oreditor  sad 
dabtor»  and,  if  assailed  on  that  groand,  its  bonaJUet  should  ba  sntbasittsd 
to  tlia  Jvy. 

BBPLsynr  for  two  cows  sttacbed  m  the  propertj  of  the 
plaintiff's  husband. 

Norman  Paul,  for  the  defendant 

W.  0.  French  and  J.  C.  Enright^  for  the  plaintiff. 

^^  Thompson,  J.    Albee  took  of  the  plaintiff's  husband, 
^^  Joseph  C.  Caswell,  a  cow  in  payment  of  a  debt  due  him 
from  the  husband,  and  sold  the  cow  to  the  plaintiff  for  twenty 
dollars,  giving  her  a  bill  of  sale  of  the  same.    This  cow  re- 
mained with  the  other  cows  of  Joseph  C.  Caswell  and  in  his 
possession  from  the  time  the  plaintiff  made  this  purchase 
until  she  exchanged  her  with  Kenistoa  for  one  of  the  cows 
replevied.    As  between  the  parties,  the  purchase  of  the  cow 
by  Albee  and  the  sale  by  him  to  the  plaintiff  was  valid  with* 
out  any  change  of  possession.    The  plaintiff  acquired  title  to 
the  Keniston  cow  from  Keniston  and  not  from  her  husband* 
The  latter  was  never  the  owner  of  this  cow,  and  hence  his 
possession  would  not  affect  the  rights  of  the  plaintiff  in  case 
of  an  attachment  by  the  husband's  creditors  while  in  his 
possession.    To  make  a  change  of  possession  of  personal  prop- 
erty necessary  in  order  to  protect  it  from  the  alleged  vendor's 
creditors  there  must  have  been  some  time  when,  as  against 
the  vendee,  the  alleged  vendor  owned  it  and  had  it  in  his  pos- 
session: Fitch  V.  Burk,  88  Vt  683;  LeaviU  v.  JoneB^  64  Vt  423; 
41  Am.  Rep.  849;  Walworth  v.  Jenneu,  58  Vt.  670.    Upon  the 
facts  stated  in  respect  to  the  manner  in  which  the  plaintiff 
acquired  title  to  the  Keniston  cow,  it  was  not  error  for  the 
court  below  to  refuse  to  charge,  as  requested,  that  *Hhe  trans- 
action in  regard  to  the  sale  and  exchange  of  said  cows  was  a 
fraud  on  the  creditors  of  Joseph  C.  Caswell,  and  wholly  void." 
As  against  his  creditors,  the  plaintiff's  title  to  the  Keniston 
cow  was  good.    The  case  at  bar  is  distinguishable  from  MilU 
V.  Warner,  19  Vt.  609;  47  Am.  Dec.  711.     In  this  esse  the 
plaintiff  herself  made  the  exchange;  in  that  case  the  former 
owner,  who  then  had  possession  of  the  property,  made  it  "for 
the  convenience  and  advantage  of  his  own  business,  and  for 
aught  that  appears,  in  his  own  name  and  ostensibly  on  bis 
own  account." 
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It  18  conceded  that  prior  to  January  8,  1891,  Joseph  C. 
Caswell  was  the  owner  of  the  other  cow  repleyied.  In  Maji 
1891,  he  rented  her  to  Chamberlain,  who  retained  poBaession 
^^^  of  her  MB  lessee,  until  she  was  attached  on  a  writ  against 
Joseph  C.  Caswell  by  the  defendant  as  deputy  sheriff.  Cham- 
berlain was  never  notified  of  a  sale  of  this  cow,  but  during  all 
the  time  he  kept  her  he  paid  the  rent  for  her  to  Joseph  C. 
Caswell.  The  plaintiff  claims  that  this  cow  was  sold  on  ex- 
ecution at  sheriff's  sale,  January  8,  1891,  to  George  E.  Smith, 
and  that  she  subsequently  purchased  her  of  Smith,  and  that 
by  reason  of  Smith's  having  purchased  the  cow  at  sheriff's 
aale,  no  change  of  possession  was  necessary  to  protect  her 
from  attachment  by  the  creditors  of  Joseph  G.  CaswelL  The 
plaintiff  has  no  title  to  this  cow  unless  she  derived  it  from 
Smith  in  the  manner  claimed.  Smith  never  had  title  to  her 
unless  he  acquired  it  by  virtue  of  his  alleged  purchase  at  the 
sale  on  execution.  If  that  was  a  valid  sheriff's  sale,  without 
fraud  or  collusion,  and  Smith  acquired  title  to  the  cow  by 
virtue  of  such  sale,  it  is  well  settled  in  this  state  that  no 
change  of  possession  was  necessary  to  protect  the  property  of 
the  purchaser:  Fitzpatrick  v.  Peabody^  61  Vt.  195,  and  cases 
there  cited*  The  execution  was  in  favor  of  Smith  and  against 
Joseph  C.  Caswell,  and  was  committed  to  the  officer,  HudsoOi 
to  levy  and  collect,  and  who  conducted  and  made  the  alleged 
sale  of  the  cow  on  the  execution.  Smith  waa  not  present  at 
the  sale,  but  he  had  given  Hudson  instructions,  with  full  dis- 
cretionary power,  to  bid  off  all  the  property  sold  on  the  execu- 
tion for  him,  and  Hudson,  acting  under  these  instructions 
and  power,  bid  off  the  cow  for  Smith  at  the  sale  on  the  execu- 
tion. 

The  defendant  requested  the  court  below  to  hold  that  Hud- 
son, as  the  officer  conducting  the  execution  sale,  had  no  right 
to  bid  off  the  cow  for  Smith,  but  it  refused  to  so  hold,  and 
instructed  the  jury  that  the  sale  on  the  execution  was  ^' in 
law  sufficient  to  pass  the  title  to  Smith,"  to  which  refusal 
and  charge  the  defendant  excepted.  Assuming  that  the  other 
proceedings  connected  with  this  sale  were  such  as  to  make 
good  the  title  of  a  purchaser  of  property  at  it,  but  in  regard 
to  ^^^  which  we  make  no  decision,  the  question  is  presented 
whether  an  officer  at  a  sale  on  execution,  conducted  by  him- 
self, can  act  as  the  agent  with  full  discretionary  power  of  an 
absent  person  in  the  purchase  of  property. 

Such  officer  cannot  make  a  valid  purchase  for  himself  at 
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such  sale:   WooJhury  ▼.  ParleVf  19  Vt  353;  47  Am.  Dec.  895; 
Downing  t.  Luford,  57  Vt  508.    In  Woodbury  v.  Parter^  19 
Vt  86S|  47  Am.  Deo.  695,  Royce,  C.  J.,  says:  **  According  to 
all  the  authorities  such  an  officer,  in  addition  to  his  character 
as  a  minister  of  the  law,  is  regarded  as  a  sort  of  a  tmBtee  and 
agent  both  for  the  creditor  and  debtor.    The  two  characteia 
place  him  on  higher  and  more  responsible  ground  than  a  mera 
private  trustee  or  agent"    In  Harrison  ▼•  ilcHenry^  9  Oa. 
164,  52  Am.  Dec.  435,  where  this  question  is  discussed.  Nee- 
bit,  Jm  says:  '*  If  the  policy  of  the  law  prohibits  a  sheriff  from 
buying  on  his  own  account,  I  do  not  see  how  it  is  competent 
for  him  to  purchase  as  the  agent  of  another.    He  can  do 
nothing  for  himself  or  for  another  which  is  incompatible  inth 
his  duties  as  sheriff.    We  have  seen  what  they  are.    His  skill, 
diligence  and  fidelity  belong  to  the  defendant  in  execution.' 
He  may  not  be  in  this  latter  case  subject  to  the  same  tempta- 
tions  to  do  wrong  that  he  is  subject  to  when  he  buys  for 
self.    This  is  true,  but  still  the  duty  which  he  assumes 
agent  for  the  buyer  is  incompatible  with  the  duty  which  he 
has  assumed  as  agent  for  the  seller.  If  acting  under  a  general 
and  unrestricted  power  to  buy  at  auction,  he  must  be  under- 
stood as  charged  with  the  duty  of  buying  as  low  as  possible, 
whilst,  at  the  same  time,  it  is  his  duty  as  agent  for  the  seller 
to  make  the  property  bring  as  much  as  possible.    Here  is  a 
direct  antagonism  of  position  and  duty,  and  involves,  almost 
necessarily,  infidelity  to  one  or  the  other  of  his  principals. 
His  first  obligation  is  to  the  seller,  and  the  law  will  not  per- 
mit him  to  place  himself  in  a  position  which  subjects  him  to 
the  chances  of  'violating  that  obligation — its  policy  will  not 
allow  it" 

^**  This  reasoning  seems  unanswerable.  Human  nature  ia 
such  that  it  is  as  true  now  as  ever  that  ^  no  man  can  serve 
two  masters." 

Freeman  on  Executions,  section  292,  says:  ^'  Nor  can  the 
officer  making  the  sale  act  as  the  agent  of  a  person  desirous 
of  bidding.  He  can  neither  bid  for  himself  nor  for  another." 
We  think  this  is  the  true  doctrine  and  the  only  rule  consist 
ent  with  a  safe  and  sound  public  policy  in  respect  to  this 
class  of  sales.  We  therefore  hold  on  the  facts  stated  in  the 
exceptions,  that  Hudson  could  not  act  as  the  agent  for  Smith 
to  purchase  the  cow  for  him  at  the  execution  sale,  and  that 
as  an  attempted  sheriff's  sale  of  the  cow  it  was  void,  and 
passed  no  title  to  Smith.     Hence  the  county  court  erred  in 
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refusing  to  hold  as  requested  and  in  charging  the  Jary  as  it 
did  on  this  subject 

From  this  view  of  the  matter  it  follows  that  this  oow  was 
still  liable  to  be  taken  by  attachment  on  writs  against  Joseph 
C.  Caswell  in  favor  of  his  creditors:  WheeUr  v.  Sdden^  68  Vt 
430;  25  Am.  St.  Rep.  771. 

This  holding  renders  it  unnecessary  for  ns  to  consider  the 
other  points  urged  by  the  defendant  against  the  validity  of 
this  sale  to  so  pass  title  to  the  cow  that  change  of  possession 
was  unnecessary. 

Were  the  attempted  sale  to  Smith  apparently  regular  as  a 
sherifiT^s  sale  on  execution,  it  was  error  for  the  court  to  instruct 
the  jury,  as  it  did  without  qualification,  that  it  was  valid  to 
pass  title  to  the  cow  without  change  of  possession.  This  as- 
sumed as  a  matter  of  law  that  the  sale  was  without  collusion 
and  fraud  as  between  the  execution  creditor  and  debtor.  When 
the  execution  sale  is  regular  on  its  face,  the  prima  fade  pre« 
sumption  is  that  it  was  a  bona  fide  sale,  but  it  may  be  im* 
peached  for  fraud  and  collusion  between  the  execution  creditor 
and  debtor,  and  when  assailed  on  that  ground,  it  is  a  question 
of  fact  for  the  jury  to  determine  whether  it  was  a  bona  fide 
sale  on  execution,  giving  such  ^'  prirna  facie  presumption 
its  due  weight.  The  charge  of  the  court  did  not  submit  that 
question  to  the  jury:  Judevine  v.  Weake^  57  Vt*  278;  Board* 
man  v.  Keeler^  1  Aiken,  158;  15  Am.  Dec.  670;  Batchelder  v. 
Carter,  2  Vt  168;  19  Am.  Dec.  707;  Austin  v.  Soule,  86  Vt 
645.  So  far  as  we  can  discover  from  the  exceptions  and  that 
part  of  the  charge  furnished  us,  the  only  question  of  fact  sub- 
mitted to  the  jury  in  respect  to  this  cow  was  whether  the 
plaintiff  purchased  her  of  Smith  as  she  claimed.  The  ques- 
tion being  thus  limited,  what  the  court  said  in  relation  to 
Joseph  C.  Caswell's  preferring  to  have  Smith  attach  this 
property  ''  and  cover  it  and  protect  it  for  him,  rather  than  to 
have  some  of  his  other  creditors,"  could  have  no  possible 
bearing  or  effect  upon  the  jury  in  their  determination  of  the 
question  of  the  alleged  purchase  of  the  cow  by  the  plaintiff 
from  Smith.  Had  the  question  of  the  alleged  execution  sale 
being  bona  fide  or  not  been  submitted  to  the  jury,  then  the 
language  used  would  have  been  clearly  misleading  and  error. 

Judgment  reversed  and  cause  remanded* 


Baum— Chanci  ov  Possissioir.— Retention  of  pwiewion  ^  a  mIIm  li 
prima/aeU  ovidenoe  of  fnad:  Bopkini  ▼.  Bishop,  91  Miob.  826;  30  Am.  Si. 
Rep.  480.  and  note  with  the  oasei  collected;  Brown  ▼.  O'Neai^  95  CaL  982| 
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29  Am.  St.  Rap,  111,  and  nolei  notes  to  Wheder  t.  Setdm,  29  An.  8t  Ee^^ 
773;  Mid  Bkknparm  t.  Agvbre,  25  Am.  8t  Rep.  189. 

ExiounoH  Salb— Ofiioib  Aohno  as  Aosmt  won  PuBOHiaiB.— Amla> 
iaterial  oflkoeroannol  bny  aI  ui  ezeoafeion  Mle^  either  for  himtelf  or  m  afenl 
for  another.  If  he  doee  the  eele  paawe  no  property:  Bcbmmm  t*  Olarkf  7  Joae% 
962}  78  Am.  Deo.  298^  and  note;  aee  Farr  t.  Sinu,  Biob.  Eq.  122;  24  Aoi. 
Baa  896.  A  aheriff  eannot  aet  aa  a  disoretionary  agent  to  pnrohaae  at  hia 
own  aalei  ffarritomr.  McHewy^  9  Ga.  194;  02  Am.  Doo.  438^  and  noli  witli 
MMa  ooUeoted* 
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(65  YsBMoirr,  SSL] 

SriDsircni  nr  OBomrAL  Trials— Proof  of  Ofhsr  OFinrsBi.— The  eharige 
upon  which  a  defendant  is  being  tried  cannot  be  supported  by  proof 
of  other  oflbnsesi  Bnt  OTidenoe  which  legitimately  tends  to  support 
the  charge  is  not  to  be  excluded  on  the  ground  that  it  ahowa  other 
offenses. 

Btidbngs — Chabactbb  of  Ambiguous  TRANSAcnoir,  Whbit  Mat  Bs 
Shown  bt  Proof  of  Othbb  CRniES.— On  a  trial  for  larceny,  in  which 
the  only  direct  OTidence  for  the  state  consists  of  the  narratiTO  of  an 
aooomplicet  which,  aa  regards  the  act  set  forth  in  the  indictment^  leaves 
room  for  a  reasonable  doubt  as  to  the  felonious  participation  of  the 
defendant*  such  participation  may  be  established  by  other  portions  of 
the  same  narrative  showing  that,  on  the  same  expedition  during  which 
the  larceny  ia  alleged  to  have  been  committed,  the  defendant  had 
aetively  engaged  in  abstractiug  other  personal  property  from  various 
plaoesi  and  by  the  testimony  of  the  owners  of  the  stolen  articles  that 
they  were  in  the  places  from  which  the  accomplice  asserts  them  to  havo 
been  taken,  were  missed  about  the  time  at  which  the  accomplice  said 
the  expedition  took  places  and  were  afterwards  found  and  identified  on 
the  defendant'a  premises.  But  evidence  of  a  larceoy  oommitted  by  the 
defendant  and  his  aoeomplice  during  a  second  expedition,  undertaken 
upon  the  renewal  of  a  purpose  entertained  before  the  first  expedition, 
has  no  legitimate  tendency  to  support  the  charge^  and  should  bs  ex- 
cluded. 

Thb  defendant  was  indicted  for  the  larceny  of  two  lap- 
robea*  One  Howe,  the  only  witness  for  the  state,  was  work- 
ing on  the  defendant's  farm  at  the  time  of  the  alleged  crime, 
and  testified  that  on  the  night  named  in  the  indictment  the 
defendant  proposed  that  they  should  go  into  a  neighboring 
town  and  steal  some  phosphate  from  a  certain  stor^ouse. 
They  accordingly  started  with  Howe's  team,  and  broke  open 
the  storehouse.  Not  finding  any  phosphate  there,  they  ab- 
stracted some  other  articles.  They  then  drove  to  several 
other  places  in  the  neighborhood,  and  stole  a  number  of 
articles,  some  of  which  were  handled  by  the  defendant  and 
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Borae  by  Howe.  Daring  this  expedition  they  stopped  at  a 
house  near  which  was  a  shed.  The  defendant  remained  in 
the  wagon,  and  Howe  went  into  the  shed,  and  brought  out 
and  laid  in  the  wagon  the  two  lap-robes  specified  in  the  in- 
dictment. They  then  returned  home  and  ate  some  food, 
after  which  the  defendant  proposed  that,  as  they  were  still 
without  their  phosphate,  they  should  go  out  again  and  steal 
some.  This  was  accordingly  done.  The  state  had  no  wit- 
ness except  Howe  to  testify  that  the  expedition  had  been 
made,  that  the  articles  had  been  taken,  or  that  the  defendant 
and  Howe  were  together  in  the  town  on  the  night  in  ques* 
tion,  a  fact  which  was  denied  by  the  defendant;  but  the 
owners  of  the  various  articles  were  permitted  to  testify  that 
they  were  stolen  by  some  one  about  that  time,  and  that,  at  a 
subsequent  date,  several  of  those  articles  were  found  on  the 
defendant's  premises.  The  admission  of  evidence  concern* 
ing  any  other  larceny  than  the  one  specified  in  the  indict- 
ment was  excepted  to  by  the  defendant 

/.  A^  Wing  and  J.  0.  Wing^  for  the  defendant 

Z,  S.  StanUmj  Btate*s  attorney^  and  J.  H.  Senter^  for  the  state. 

*'*  MuNSON,  J.  It  is  a  general  rule  that  the  charge  upon 
which  a  respondent  is  being  tried  cannot  be  supported  by 
proof  of  his  having  committed  other  ofienses:  Boscoe's  Crimi- 
nal Evidence,  81;  Shaffner  v.  Commonwealth^  72  Pa.  St  60;  13 
Am.  Rep.  64^.  But  evidence  which  legitimately  tends  to 
support  the  charge  is  not  to  be  excluded  on  the  ground  that 
it  ••*  will  show  other  ofienses:  1  Wharton's  Criminal  Law, 
sec.  649;  Commonwealth  v.  Choate^  105  Mass.  451.  The  nu- 
merous cases  in  which  evidence  of  this  nature  has  been  re- 
ceived have  been  classified  with  more  or  less  particularity  by 
difierent  textwriters:  Stephen's  Digest  of  Evidence,  arts.  11, 
12;  1  Oreenleaf  on  Evidence,  sec.  53  n.;  1  Bishop's  Criminal 
Procedure,  sees.  1125-1129;  Strong  v.  State^  44  Am.  Rep.  299, 
note. 

Evidence  tending  to  show  that  the  respondent  has  been 
guilty  of  other  like  offenses  is  received  in  cases  where  it  is 
necessary  to  prove  a  knowledge  of  the  character  of  the  thing 
in  respect  of  which  the  act  was  done.  Thus,  upon  the  trial  of 
one  charged  with  passing  counterfeit  money,  it  may  be  shown 
^hat  he  has,  upon  other  occasions,  passed  money  of  that  char- 
acter: Regina  v.  Forster^  Dears.  C.  -C.  456;  Commonwealth  v. 
Bigelow,  8  Met  235.    See  Wood  v.  United  States,  16  Pet  842. 
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So,  on  an  indictment  for  reoeiving  stolen  goodf,  it  may  bt 
shown  that  the  respondent  has  at  different  times  reoeiTed 
from  the  same  individual  other  goods  known  to  have  been 
stolen  from  the  same  person  or  place:  Rez  y*  Dunn^  1  Moodji 
146;  Copperman  v.  People^  56  N.  Y.  691. 

Evidence  of  this  description  has  also  been  received  to  estab- 
lish the  felonious  use  of  certain  destructive  agencies,  which 
may  be  so  obscurely  employed  as  to  leave  their  results  natu- 
rally referable  to  accident  Thus,  upon  the  charge  of  burning 
a  building  with  intent  to  defraud  the  insurers,  evidence  that 
other  insured  buildings  owned  by  the  respondent  had  burned 
from  unexplained  causes  has  been  received:  Regina  v.  Oray^ 
4  Fost.  &  F.  1102;  but  see  State  v.  Raymond,  63  N.  J.  L.  260. 
And  it  has  been  held  that  when  a  murder  is  alleged  to  have 
been  committed  by  administering  poison  to  the  deceased,  it 
may  be  sliown  that  others  who  had  previously  received  food 
or  medicine  from  the  respondent  had  died  of  the  same  poison: 
Regina  v.  Geering,  18  L.  J.  M.  C.  216;  Qoersen  v.  Commofif 
wealth,  99  Pa.  St.  388;  106  Pa.  St.  477;  61  Am.  Rep.  634. 

Evidence  covering  the  commission  of  another  offense  is 
^'*  also  admissible  when  two  crimes  are  so  linked  together 
in  point  of  time  or  circumstances  that  one  cannot  be  fully 
shown  without  proving  the  other.  It  is  doubtless  true  that 
the  criminal  acts  shown  in  many  of  the  cases  referred  to  this 
rule  would  come  within  some  phase  of  the  two  comprehensive 
rules  hereafter  stated;  but  it  is  evident  that  the  circumstan- 
tial connection  between  transactions  of  a  criminal  nature  may 
be  so  intimate  as  to  require  proof  of  them  all,  independently 
of  other  grounds  of  admission:  Mason  v.  State,  42  Ala.  532; 
State  V.  Folwell,  14  Kan,  105;  State  v.  Wentworth,  87  N.  H. 
196;  Heath  v.  Commonwealth,  1  Rob.  (Va.)  735;  Brown  v. 
Commonwealth,  76  Pa.  St.  819;  Rex  v.  Ellis,  6  Barn,  &  C.  145. 

Such  evidence  is  also  received  to  show  identity  of  persoui 
local  proximity,  or  other  facts  calculated  to  connect  the 
respondent  with  the  commission  of  the  offense:  HaUeck  v. 
State,  65  Wis.  147;  Commonwealth  v.  Choate,  105  Mass.  451, 
In  the  case  last  cited,  there  was  evidence  tending  to  show 
that  the  building  which  the  respondent  was  charged  with 
burning  had  been  fired  by  means  of  an  ingeniously  constructed 
box,  adapted  to  incendiary  purposes  only;  and  the  prosecu- 
tion was  permitted  to  show  that  the  respondent  had  the  skill, 
materials,  and  tools  requisite  for  the  construction  of  this  box, 
by  evidence  which  tended  to  prove  that  he  had  constructed 
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and  made  felonioas  Qse  of  another  box  of  the  same  deBcrlp- 
iion. 

Again,  the  proBecutor  may  ehow  motiye,  porpoee,  prepa- 
ration, or  concealment,  even  though  it  involye  proof  of  a  dis- 
tinct crime.  On  a  trial  for  murder  the  prosecution  may  show 
an  adulterous  intimacy  between  the  respondent  and  the  wife 
of  the  deceased,  not  broken  off  before  the  commission  of  the 
offense  charged:  Commonwealth  y.  Ferrigan^  44  Pa.  St  886* 
An  intention  to  do  the  violence  alleged  may  be  established, 
not  only  by  showing  threats  of  injury,  but  by  showing  in* 
dictable  attempts  to  do  the  injury:  WUliamB  v.  *'*  State^  8 
Humph.  685;  Lamb  v.  State^  66  Md.  285.  It  may  be  shown 
upon  the  trial  of  one  charged  with  burning  an  outbuilding 
that  he  had  previously  poisoned  the  occupant's  house  dog: 
HalUek  v.  State^  65  Wis.  147.  On  an  indictment  for  murder 
it  may  be  shown  that  the  deceased  had  taken  the  life  of 
another  on  the  respondent's  procurement,  and  had  been  seen 
in  the  act:  Rex  v.  CleweSj  4  Car.  &  P.  221. 

It  is  also  held  that  in  establishing  certain  offenses  involv- 
ing sexual  intimacy,  the  prosecution  may  show  other  in* 
stances  of  like  criminal  conduct  between  the  respondent  and 
the  one  with  whom  the  offense  is  claimed  to  have  been  com- 
mitted. This  is  upon  the  ground  that  it  is  proper  to  show  the 
existence  of  a  continuing  adulterous  disposition  of  the  two 
persons  toward  each  other,  and  that  there  can  be  no  better 
evidence  of  such  a  disposition  than  commissions  of  the  act 
itself:  State  v.  Bridgman,  49  Vt.  202;  24  Am.  Rep.  124  But 
it  will  be  noticed  that  this  evidence  touches  only  the  respond- 
ent's relations  to  the  particular  individual  concerned  in  the 
offense  charged.  Evidence  of  other  offenses  is  never  re- 
ceived tt>  establish  a  criminal  disposition  in  the  broad  sense 
of  the  term,  or  a  tendency  to  commit  generally  offenses  like 
the  one  alleged. 

The  admissibility  of  the  evidence  received  under  objection 
in  this  case  must  be  tested  by  the  rules  above  stated.  The 
evidence  covered  fifteen  larcenies  other  than  the  one  charged 
in  the  indictment.  These  larcenies  were  all  committed  on 
the  same  night,  and  all  but  one  on  the  same  expedition. 
They  were  committed  at  different  buildings  located  on  a 
section  of  road  several  miles  in  length.  They  were  not 
committed  in  the  execution  of  any  settled  plan,  but  were 
severally  undertaken  as  occasion  offered.  They  were  all 
accomplished  with  the  aid  of  the  same  person.    Neither  the 
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respondent  nor  his  accomplice  was  seen  by  any  oae  during 
the  time  in  question.  The  evidence  of  the  state  consiBtad  *"" 
of  tha  narratiye  of  the  aooomplioe,  and  the  testimony  of  all 
but  one  of  the  owners  of  the  stolen  property  that  the  asreral 
articles  were  in  the  places  from  which  the  accomplioe  said 
they  were  taken,  and  that  they  were  missed  about  tlie  time 
the  accomplice  said  the  expedition  took  place,  together  with 
evidence  of  an  identification  of  some  of  the  articles  by  their 
owners  as  being  the  same  found  some  months  after  upon  the 
respondent's  premises. 

The  mere  fact  that  certain  larcenies  were  eommitted  on  the 
same  night,  or  the  same  expedition,  did  not  entitle  the  state 
to  show  all  in  proof  of  one.    The  fact  that  both  the  respond- 
ent and  the  witness  were  concerned  in  them  all  did  not  so 
link  them  together  as  to  make  evidence  of  all  admissible. 
Evidence  of  the  larcenies  not  embraced  in  the  charge  was  r^ 
ceived  upon  the  ground  that  the  fact  of  such  larcenies  having 
been  committed,  when  connected  with  the  testimony  as  to 
the  time  when,  and  places  from  which  the  articles  were 
missed,  and  of  the  subsequent  discovery  of  some  of  them  on 
the  respondent's  premises,  tended  to  corroborate  the  testi- 
mony of  the  accomplice  as  to  the  commission  of  the  theft  in 
question.    But  such  evidence  could  have  no  legitimate  coi^ 
roborative  force  unless  there  was  some  sufficient  connection 
between  these  offenses  and  the  one  for  which  the  respondent 
was  being  tried.    Testimony  that  on  the  previous  night  the 
witness  and  the  respondent  had  gone  together  to  a  certain 
place  and  stolen  a  harness,  accompanied  with  evidence  of  a 
harness  having  been  missed  at  that  time,  would  have  had  no 
tendency  to  corroborate  the  witness  in  his  account  of  this 
theft.    The  question  is  whether  the  fact  that  the  articles 
shown  to  have  been  missed  and  in  part  found  were  taken  on 
the  same  night  or  the  same  expedition  afforded  the  necessary 
connection.    If  the  evidence  was  admissible  in  this  view,  it 
must  have  been  upon  the  ground  that  the  fundamental  asser- 
tion of  the  principal  witness  was  that  such  an  expedition  did 
occur  on  the  night  and  over  the  road  stated,  and  ^'^  that 
evidence  of  these  other  articles  having  been  left  at,  and  after- 
wards missed  from,  the  places  stated,  and  of  some  of  them 
being  finally  found  on  the  respondent's  premises,  was  corrob- 
orative of  the  fact  upon  which  the  testimony  concerning  the 
taking  of  the  lap-robes  rested.    But  it  is  urged  with  some 
foroe  that  evidence  that  certain  articles  were  missed  aloof 
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the  line  of  this  Toad  soon  after  the  night  In  question  in  no 
way  corroborated  the  statementB  of  the  witnesB  connecting 
the  respondent  with  the  expedition.  The  same  objection 
mighty  perhaps,  be  urged  to  the  evidence  relating  to  such  of 
the  articles  as  were  afterwards  found  on  the  respondent's 
premises,  in  view  of  the  fact  that  the  accomplice  lived  and 
kept  his  team  at  the  same  place.  If,  however,  it  were  to  be 
held  that  other  offenses  might  be  shown  on  the  ground  above 
stated,  this  would  not  sustain  the  admisfiion  of  so  much  of 
the  testimony  of  the  principal  witness  as  related  to  the  lar- 
ceny concerning  which  there  was  no  other  evidence. 

But  without  passing  upon  the  admissibility  of  the  evidence 
on  this  ground,  or  considering  other  grounds  upon  which  evL 
dence  of  some  of  the  larcenies  might  be  held  admissible,  we 
think  evidence  of  all  the  larcenies  committed  on  the  same 
expedition  was,  in  the  circumstances  of  this  case  as  pre- 
oented  by  the  exceptions,  fairly  within  the  reason  of  the  rule 
first  above  stated.  It  does  not  appear  that  the  respondent's 
defense  had  been  limited  by  any  previous  statement,  and  the 
admissibility  of  the  evidence  must  be  tested  upon  the  case 
presented  by  the  state,  without  regard  to  the  respondent's 
subsequent  testimony  that  he  did  not  accompany  the  state's 
witness  on  any  such  trip.  The  expedition  was  with  a  team 
which  belonged  to  the  witness.  The  lap-rebes  were  not  taken 
by  the  respondent  personally,  nor  in  his  presence.  It  does 
not  appear  that  there  had  been  any  conference  or  understand* 
ing  in  regard  to  them.  The  respondent  remained  in  the 
wagon  which  stood  in  the  road,  while  *^  the  witness  went 
away,  and  afterwards  returned  with  the  lap-robes  and  placed 
them  in  the  wagon.  If  the  evidence  of  the  state  had  been 
confined  to  this  single  occurrence,  the  jury,  even  if  satisfied 
that  the  occurrence  took  place  as  stated,  might  have  considered 
that  there  was  room  for  a  reasonable  doubt  as  to  whether  the 
respondent  was  cognizant  of  the  nature  of  the  transaction. 
But  when  the  evidence  disclosed  the  gathering  from  dififerent 
places  of  a  miscellaneous  assortment  of  personal  property,  in 
taking  some  of  which  the  respondent  was  actively  engaged, 
and  a  return  with  the  load  thus  made  up  to  the  respondent's 
house,  it  might  no  longer  be  doubted  that  the  respondent  had 
participated  in  the  removal  of  the  lap-robes  with  full  knowl* 
edge  that  they  were  stolen. 

But  testimony  received  on  this  ground  could  not  properly 
be  extended  beyond  the  history  of  the  load  which  contained 


890  Statb  «.  ExLUT.  [Vermonti 

the laprobes.    We  find  do  ground  upon  whlcli  evidence  of 
the  enbsequent  larceny  oould  be  receiyed.     After  tbe  re- 
spondent and  his  acoompliee  had  returned  with  the  load  made 
up  as  above  stated  and  stowed  the  articles  away,  it  was  sug- 
gested that  they  go  in  another  direction  and  steal  some  phos- 
phate;   and  this  was  accordingly  done.    It  cannot  be  said 
that  this  was  made  admissible  by  the  evidence  of  the  state  as 
to  the  inception  of  the  first  expedition.    It  had  appeared  that 
that  expedition  was  suggested  and  undertaken  by  the  respond- 
ent for  the  purpose  of  stealing  some  phosphate  which  ha  ex* 
pected  to  find  at  a  certain  shed«  and  that  tbe  expedition 
failed  of  its  original  purpose  because  no  phosphate  was  found 
there.    But  the  respondent's  desire  to  steal  some  phosphate 
cannot  be  held  to  have  entitled  the  state  to  prove  everything 
that  occurred  until  that  desire  was  satisfied.    Evidence  of  a 
second  expedition,  undertaken  upon  a  renewal  of  the  original 
purpose,  had  no  legitimate  tendency  to  support  the  other 
statements  of  the  witness.    It  was  not  needed  to  relieve  his 
main  narrative  of  an  inherent  *^  improbability.    Any  dis- 
crepancy which  might  otherwise  have  been  suggested  between 
the  alleged  purpose  of  the  expedition  and  their  return  with- 
out phosphate  was  sufficiently  explained  by  their  failure  to 
find  any;  and  evidence  that  the  respondent  persisted  in  his 
purpose  until  it  was  accomplished  had  no  explanatory  effeot 
beyond  this.    The  argument  by  which  it  is  sought  to  sustain 
the  admissibility  of  this  evidence  would  have  justified  proof 
of  the  successful  termination  of  the  respondent's  attempt  to 
steal  phosphate  if  it  had  occurred  a  week  or  a  month  later. 
We  find  no  such  connection  between  the  larceny  charged, 
and  the  theft  of  phosphate  on  another  expedition  and  in  a 
difierent  locality,  as  would  make  evidence  of  the  latter  ad- 
missible in  proof  of  the  former.    It  was  eflbctive  only  as  it 
appealed  to  the  tendency  to  believe  that  a  man  who  has  com- 
mitted a  larceny  at  one  time  may  very  likely  have  been  guilty 
of  the  same  offense  at  another. 
Sentence  vacated,  judgment  reversed|  and  eause  remanded. 

BvxDiNOX  ov  Orsaa  Oanns:  See  the  notee  to  Thay^  v.  Tkaifert  ICO  Am. 
Deo.  113;  BoMy  t.  Chpeku^  6  Am.  St  Rep.ilS;  ftnd  the  extended  note  to 
Btnmg  t.  SUxUt  44  Am.  Rep.  299-308.  Eridenoe  of  a  prior  erime  oen  have 
no  legitimate  plaoe  in  an  inveetigation  at  to  whether  a  enhaeqaont  orime  wm 
oommitted  by  the  eame  person:  People  t.  Sharp,  107  K.  Y.  427|  1  Am.  St 
Rep.  851;  People  t.  Carbin,  S6  N.  Y.  863;  16  Am.  Rep.  427»  and  note;  Farrk 
t.  People,  129  lU.  521;  16  Am.  St  Rep.  288^  and  note.    Bridenoe  of  a  orime 
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diifarMii  from  tiia  om  eharged  li  neT«r  ftdmlMlbU  tzoept  for  fh«  purpose  of 
■hewing  OMythra^  interest^  or  gailty  knowledge:  Peopfe  t.  OreenwaU,  106  N.  Y. 
296;  2  Anu  St.  Bep.  416,  and  note;  Dunn  t.  State,  8  Ark.  229;  S5  Am.  Deo. 
64;  Ingiam  t.  SkiU,  29  Ale.  247;  84  Am.  Deo.  78^  and  note^ 
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Watbrs  akd  Watbrooursbs— -Ripariam  Rightb  of  MfTMioiPAurm.— 
Dwellers  in  towns  and  villages,  through  whioh  a  stream  passes,  may  use 
the  water  thereof  to  the  same  extent  as  any  other  riparian  proprietora, 
provided  they  can  reaoh  the  stream  by  a  pnblio  highway,  or  seonre  a 
right  of  way  over  the  lands  of  others. 

Waters  and  WATSRconRSB— Usb  oy  Strbam  vor  Supplt  ov  Munigpal- 
ITT,  When  Not  Enjoined.  ~A  riparian  munioipality  which  has  obtained 
legislative  aathority  to  bnild  a  dam  and  lay  pipes,  with  a  view  to  ob- 
taining, for  domestic,  fire,  and  sanitary  purposes,  a  reasonable  supply 
of  water  from  a  stream  on  which  it  is  situated,  cannot  be  enjoined  from 
so  Qsing  the  water  at  the  suit  of  a  municipality  lower  down  the  same 
stream,  which  has  never  acquired,  by  purchase  or  otherwise,  the  rif^ts 
of  the  riparian  proprietors  above  iU 

Bill  for  an  injunction  to  restrain  the  defendant  from  con* 
Btructing  water-works  for  the  supply  of  a  riparian  municii>al- 
ity.    The  opinion  states  the  facts. 

E,  W.  BUhee  and  Oeorge  W.  Wing^  for  the  orator. 

Barney  and  Hoar^  and  8,  0.  Shurtleff^  for  the  defendant. 

**®  STABTy  J.  This  cause  was  beard  on  bill  and  answer, 
and  the  facts  stated  in  the  answer  are  to  be  taken  as  true.  A 
stream  of  water,  called  Jail  branch,  runs  through  the  town 
of  Barre,  flowing  through  the  villages  of  East  Barre  and 
Barre,  the  former  village  being  about  four  miles  above  the 
latter  on  said  stream.  Under  No.  171  of  the  Acts  of  1886, 
the  orator  has  erected  a  dam  across  Jail  branch  three  miles 
above  the  village  of  Barre  and  one  below  Bast  Barre,  and  the 
village  of  Barre  is  being  supplied  therefrom.  There  is  also 
a  stream  of  water  called  Nichol's  brook,  which  flows  through 
Bast  Barre  and  empties  into  Jail  branch  about  one  mile  above 
the  orator's  dam.  The  inhabitants  of  Bast  Barre  have  al« 
ways  taken  water  from  Jail  branch,  its  feeders  and  tribu* 
tariaSy  for  their  necessary  use,  and  must  always  do  so,  as 
they  have  no  other  source  of  supply.  The  orator  has  never 
obtained,  by  purchase  or  by  the  right  of  eminent  domain, 
any  right  in  the  waters  of  the  Jail  branch  pr  its  tributaries 
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aboye  its  reservoir.  Tlie  defendants,  under  No.  186  of  flit 
Acts  of  1892,  baye,  by  purchase,  acquired  the  right  to  eon* 
struct  a  dam  across  Nicholas  brook  and  to  build  a  reaorroir 
at  a  point  three-fourths  of  a  mile  southerly  from  Jail  branch, 
and  have  purchased  the  rights  of  the  riparian  owners  in  and 
to  the  waters  of  said  stream  flowing  over  and  through  their 
respective  lands,  from  the  site  of  their  proposed  dam  and 
reservoir  to  the  main  stream;  and  they  have  constructed  an 
aqueduct  from  the  site  of  said  proposed  dam  to  East  Barre 
for  the  purpose  of  supplying  the  inhabitants  of  ^**  Bast 
Barre  with  water  for  domestic,  sanitary,  and  fire  purposes. 

The  waters  of  Jail  branch  flow  over  the  orator's  dam  and 
along  its  proper  channel,  notwithstanding  the  amount  of  water 
taken  from  the  stream  by  the  orator's  aqueduct    Jail  branch 
is  the  natural  outlet  for  the  water  in  East  Barre,  and  all  water 
taken  from  said  stream,  its  feeders,  and  tributaries,  and  not 
consumed,  must  flow  into  Jail  branch  about  one  mile  above 
the  orator's  dam.    The  defendants  deny  that  there  will  be 
any  sensible  diminution  of  the  water,  or  the  free  flowing  of 
the  same,  at  the  orator's  reservoir,  except  the- natural  waste. 
The  orator  claims  it  is  entitled  to  have  all  the  waters  of 
Nichol's  brook  flow  into  Jail  branch  and  from  thence  into  its 
aqueduct,  and  seeks  to  enjoin  the  defendants  from  taking  any 
of  the  water  in  Nichol's  brook  for  the  purposes  aforesaid.    The 
inhabitants  of  East  Barre  have  always  obtained  water  for  their 
use  from  Jail  branch  and  its  tributaries,  and  all  such  inhabit* 
ants  as  can  reach  this  stream  and  its  tributaries  without  tires- 
passing  upon  the  lands  of  others  can  lawfully  use  the  water 
flowing  therein  for  domestic  purposes.     In  Philadelphia  y. 
Collins^  68  Pa.  St.  115,  it  is  said:  ^' Every  individual  residing 
upon  the  banks  of  a  stream  has  a  right  to  the  use  of  the  water 
to  drink,  and  for  the  ordinary  uses  of  domestic  life;  and  where 
large  bodies  of  people  live  upon  the  banks  of  a  stream,  as  they 
do  in  large  cities,  the  collective  body  of  the  citizens  has  the 
same  right,  but  of  course  in  a  greatly  exaggerated  degree.'' 

A  riparian  owner  may  conduct  water  by  means  of  pipes  to 
any  part  of  his  premises,  where  he  thinks  it  will  be  most  con* 
venient  and  advantageous  to  him,  and  may  use  the  part  so 
diverted  for  the  same  purposes  and  to  the  same  extent  that 
he  could  if  it  flowed  there  through  a  natural  channel;  Chat- 
field  V.  Wilson,  31  Vt  358;  Wheailey  y.  Chrisman,  24  Fa.  St 
298;  64  Am.  Dec.  657.  Dwellers  in  towns  and  villages  watered 
by  a  stream  may.  use  the  water  for  domestic  purposes  to  the 
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same  **^  extent  tbat  a  riparian  owner  can,  provided  they  can 
reach  the  stream  by  a  pablio  highwaji  or  secure  a  right  of 
way  over  the  lands  of  others.  It  is  immaterial  how  the  dwellers 
on  the  stream  take  the  water  for  the  purposes  for  which  they 
may  lawfully  nse  it  They  can  drive  their  cattle  to  the  stream 
and  allow  them  to  quench  their  thirsty  and  can  carry  water 
in  pails  to  their  homes;  or  each  individual  can  carry  the 
water  in  a  pipe  to  his  dwelling  for  such  use,  provided  he  can 
BBCure  a  right  of  way  for  that  purpose;  or  the  dwellers  on  the 
stream  may  combine  their  funds  to  procure  cheaper  and  better 
transportation  by  means  of  a  pipe,  and  may  use  the  water  for 
their  several  necessities  to  the  same  extent  that  they  could  if 
it  flowed  past  their  dwellings  in  a  natural  channel:  Mayor  of 
Philaddphia  ▼.  Commi$$ofker9  ete.y  7  Pa.  St  863. 

The  orator  has  not  by  purchase  or  otherwise  acquired  the 
water  rights  of  the  inhabitants  of  East  Barre.  It  has  not 
purchased  or  exercised  the  right  of  eminent  domain  in  respect 
to  any  water  rights  above  its  reservoir,  nor  is  it  alleged  in  the 
bill  that  it  has  acquired  a  right  to  have  the  waters  of  Nicholas 
brook  flow  into  its  reservoir.  The  rights  acquired  by  the 
orator  as  against  the  inhabitants  of  East  Barre  are  no  greater 
than  those  of  any  riparian  owner  lower  down  the  stream.  By 
acquiring  the  right  to.  construct  a  dam  at  a  point  one  mile 
below  East  Barre  and  take  water  from  that  point  by  means 
of  an  acqueduct  to  the  village  of  Barre,  the  orator  acquired  no 
greater  rights,  as  against  those  using  water  above  this  dam^ 
than  the  riparian  owners  of  whom  it  procured  such  rights. 
The. rights  of  these  riparian  owners  in  and  to  the  waters  of 
Jail  branch  and  its  tributaries  were  subject  to  a  reasonable 
use  by  the  inhabitants  of  East  Barre  and  the  riparian  owners 
above  for  domestic  purposes;  and  if  all  the  water  is  required 
and  taken  by  such  reasonable  use  the  riparian  owners  below 
have  no  remedy.  The  water  first  reaches  the  inhabitants  of 
East  Barre  and  they  can  lawfully  ®'^  nse  so  much  of  it  as  is 
necessary  for  domestic,  fire,  and  sanitary  purposes:  Evans  v. 
Merriweather,  8  Scam.  492;  88  Am.  Dec.  106;  Spenee  ▼.  Mc* 
Donough,  77  Iowa,  460. 

The  legislature  has  granted  the  defendants  the  right  to 
supply  the  inhabitants  of  East  Barre  with  water  in  the  same 
manner  that  they  could,  individually  or  collectively,  supply 
themselves.  Acting  under  the  authority  thus  given,  the  de« 
fendants  have  acquired  by  purchase  the  rights  of  the  riparian 
owners  on  NichoFs  brook  from  the  site  of  their  proposed 
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reservoir  to  the  main  stream,  mnd  bare  oonstnicted  an  aqii»> 
duct  from  this  point  to  Bast  Barre;  and  they  intend,  withcnl 
materially  diminishing  the  flow  of  water  to  the  orator's  rassr 
TOir,  or  doing  any  nnnecessary  injory  to  the  orator,  to  supply 
the  inhabitants  of  East  Barre  with  water  for  their  reasonable 
use  from  the  same  sonroe  they  have  been  accustomed  to  take 
it,  and  in  the  same  manner  that  the  orator,  under  legislative 
authority,  is  supplying  the  inhabitants  of  the  village  of  Barre. 
We  see  no  reason  why  they  may  not  lawfully  do  so,  as  against 
the  orator,  who  has  never  acquired,  by  purchase  or  otherwise, 
the  water  rights  of  the  inhabitants  of  Bast  Barre,  or  the  rights 
of  the  riparian  owners  of  Nicholas  brook.  To  prevent  them  by 
injunction  from  so  doing  would,  in  our  judgment,  be  inequi- 
table, and  this  is  a  sufficient  reason  for  denying  the  injunc- 
tion prayed  for:  Oitaqueehee  TTooba  Co.  t.  NewUn^  57  Vt.  45L 
Decree  affirmed,  and  cause  remanded. 

MuNsoN,  J.,  concurs  in  the  result 

Watibs— RxPABiAH  BiQHTS  Obhbrallt.— A  ripwlMi  ewaor^Buigr  wm  lk« 
wftter  of  a  i tream  for  dom«ftio  uid  other  vaefal  porpoief:  Okv^  v.  Petuuif^ 
Mfiiii  B.  B.  Ox,  146  P^  81.  488s  S7  Am.  St.  Bop.  710^  oad  note  with  tiit 
OMM  ooUeotedi  WadiwoHkw.  TiUoi»m,  IS  Coob.  8SS|  88  Am.  Doo. Ml,  aod 
note;  Sockig  etc  v.  Morria  Oanal  «lo.  Cbi»  1  N.  J.  Bq.  167|  81  An.  Doe.  41. 
end  note;  PkmUeigh  v.  Dawttm,  1  Gilm.  S44;  41  An.  Doo.  189,  ood  solo; 
Taioi$(m  V.  Smith,  82  N.  H.  90;  64  Am.  Dm.  866,  and  note;  Sieim  v.  Buntm, 
89  Ala.  187;  66  Am.  Dee.  894^  and  note;  oitonded  note  to  DmIb  v.  atkMk 
79  An.  Deo.  688|  note  to  Jmm  v.  Adtim$,  8  An.  81  Bop^  787*  8eo  ato 
CTMell  V.  JR/oala  roftr  Orw,  86  Ak.  687|  11  An.  81  Befb  78k  sal 
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Gbbam  City  Glass   Gompant  v.  Fbibdlandbb. 

[84  Yfmooma,  68.] 

OoirnucT8»  Pabol  Etxdbnoi,  Whxn  Inadmibstblb  fo  Tabt.— Th8  l»gU 
•ffoct  of  a  written  oontraot  cannot  be  Taried  by  evidenoe  of  the  praTtoiif 
negotiations  between  the  oontraotlng  partlee. 

Aqknt,  Cohtbactino  im  His  Own  NAiiB.>-One  who  ozeeatet  ^  writtea 
contract  of  lale,  which  vpon  its  faoe  binds  him  persolially,  cannot  ro- 
Ueve  himself  of  responsibility  thereonder  by  showing  that  he  was  act- 
ing simply  as  agent  or  broker  for  a  prindpaL  Whether  such  principal 
was  disclosed  or  nndisdosed  is  immateriaU 

Ialxs—Vbn  deb's  RiQHr  to  Tjutt  thb  Qualttt  of  Abticlbs  Pobohasbdw 
A  Tcndee,  after  having  determined  by  inspection  alone  that  the  snbjeot 
matter  of  the  sale  does  not  oonform  to  the  oontract^  and  therenpoa 
notified  the  Tender  that  it  has  been  rejected,  oannot,  if  he  Intends  to 
insist  npon  his  right  to  reject^  deal  with  it  in  any  manner  inconsistent 
with  the  rejection,  as  by  using  up  a  quantity  of  it  for  the  purpoee  of 
making  a  practical  test  of  its  qaality,  and  thus  proriding  eridence  of 
its  unfitness,  to  be  used  upon  the  trial,  of  an  aetion  brought  to  rssdnd 
the  oontraot^  and  recorer  from  the  wndor  the  pnrofaMO  prioe  of  tht 
goods. 

AcnoN  for  money  had  and  receiyed. .  The  plaintiflby  a  eoni* 
pany  engaged  in  the  manufacture  of  glass  a(  Milwaukee,  en- 
tered into  a  contract  with  the  defendant,  the  memorandum 

of  which  was  as^follows: 

^  Chioaoo,  Siptbmbbb  4, 1890. 

''Grbam  Citt  Glass  Compamt:  Sold  to  you  about  one  hun« 

dred  and  fifty  (150)  tons  Muspratt  Bros.  A  Huntley's  48  per 

eent  carbonated  soda  ash  for  shipment  by  steamers  from 

Liverpool,  monthly,  in  about  equal  parts,  during  the  months 

of  October,  November,  and  December  of  the  current  year 
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(about  fifty  tone  monthly),  at  $1.65  per  100  net^  {dtoim 
weights,  cash  on  arrival,  against  delivery  of  documents,  leas 
one  per  cent  accidents  to  factory,  in  transit,  or  /ohm  majeure 
excepted.  Subject  also  to  changes,  if  any,  in  United  States 
tarifif  laws  during  pendency  of  this  contract. 

*^L.  M.  FBiXDi.An>SB. 
^  No  change  in  tariff  impending.    L.  M.  F.'' 

The  defendant  had  the  goods  duly  shipped  from  Liverpool, 
and  they  arrived  at  the  plaintiff's  side-track  abooi  ti^emher 
13, 1890.  The  plaintiff  unloaded  the  goods,  and  finding,  upon 
an  examination,  that  they  appeared  to  have  been  injured  by 
water,  sent  to  the  defendant  the  following  letter: 

**  Deab  Sib:  The  railroad  has  just  delivered  your  soda  to 
us.  On  opening  it,  we  find  it  absolutely  unfit  for  use.  The 
casks  have  evidently  been  under  water  until  over  half  of  the 
soda  has  soaked  away.  We  wish  you  would  come  up  and 
see  it  at  once.  Very  truly  yours, 

''Cream  City  Glass  Ca** 

On  December  19th  the  following  notice  was  also  sent: 

''Dear  Sir:  Please  take  notice  that  the  shipment  of  soda 
ash  made  by  you  and  received  by  us  on  or  about  the  tenth 
day  of  December,  1890,  under  your  contract  of  September  4, 
1890,  amounting  to  about  sixty-three  casks,  was  found  to  be 
wholly  unfit  for  the  uses  and  purposes  for  which  it  was  pur* 
chased.  We  therefore  notify  you  that  we  hereby  rescind  the 
said  sale,  and  hereby  offer  to  return  to  you  the  said  soda  ash. 
We  further  notify  you  that  said  soda  ash  is  now  at  our  fac- 
tory, subject  to  your  order,  and  that  we  hereby  demand  im- 
mediate repayment  to  us  of  the  purchase  price  paid  by  iia 
therefor.  Respectfully  yours, 

"Cream  Citt  Glass  Ca 
"  Richard  Oodbn,  See." 

Friedlander  refused  to  take  back  the  goods,  and  about  six 
weeks  afterwards  the  plaintiff  made  a  practical  test  of  the 
material  by  trying  to  make  glass  therefrom.  He  asserted 
that  this  test  showed  its  unfitness  for  that  purpose.  From 
the  evidence  it  appeared  that  the  quantity  used  was  no  more 
than  was  necessary  to  make  a  proper  test.  As  to  the  effect  of 
this  partial  use  of  the  material  upon  the  plaintiff's  right  to  ie> 
Bcind  the  contract,  the  jury  was  instructed  as  follows:  "If  yov 
find  from  the  evidence  that  the  plaintiff,  in  making  such  testi 
used  more  of  the  soda  ash  in  question  than  was  absolutely 


-^ 
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neoaflsary  to  determine  its  merchantable  quality,  or  whether 
it  was  fit  and  proper  for  the  uses  for  which  it  was  bought  and 
sold,  or  whether  it  was  in  accordance  with  the  contract,  or  if 
you  find  that  it  was  unnecessary  to  make  such  test,  then  such 
act  is  inconsistent  with  such  rescission,  and  yon  will  find  for 
the  defendant;  or,  if  you  find  from  all  the  facts  and  circum* 
ftances  in  the  case  that  the  plaintifl*,  after  such  election  to 
rescind,  did  any  act  inconsistent  with  the  ownership  of  the 
defendant,  then  you  will  find  for  the  defendant."  The  de- 
fendant excepted  to  this  charge.  The  plaintiff  had  a  verdict 
and  judgment  for  the  full  amount  of  the  purchase  moneyi 
and  also  for  the  freight  and  duty  paid.  The  defendant 
appealed. 

WilliamSy  Friend  and  Bright^  and  WilliamB  and  Robimonf 
for  the  appellant. 

Ogden^  Hunter  and  Boitun,  for  the  respondent. 

^^  WiNSLow,  J.  The  defendant  claimed  that  he  only  acted 
as  a  broker  between  the  plaintifif  and  the  Liverpool  firm  for 
the  sale  of  the  soda  ash  in  question,  and  upon  the  trial  offered 
much  testimony,  consisting  of  letters  and  telegrams  which 
passed  between  himself  and  the  plaintiff,  and  which  led  up 
to  and  finally  culminated  in  the  written  contract  of  sale  which 
is  set  forth  in  the  statement  of  the  case.  This  testimony  was 
offered  for  the  purpose  of  showing  that  defendant  acted  simply 
as  a  broker,  and  that  the  contract  should  be  construed  simply 
as  a  broker*s  sold  note.  This  testimony  was  all  rejected  by 
the  trial  court,  upon  the  ground  that  it  tended  to  vary  and 
contradict  the  terms  of  a  written  contract.  This  ruling  was 
strictly  right.  The  contract  which  defendant  executed,  and 
under  which  the  goods  were  delivered,  was  a  plain  and  un« 
ambiguous  contract  of  sale,  and  upon  familiar  rules  previous 
negotiations  could  not  change  its  legal  effect  There  was 
nothing  to  ^  prevent  the  defendant  from  making  a  contract 
binding  himself  personally  if  he  chose  to  do  so,  notwithstand- 
ing his  ordinary  business  may  have  been  simply  that  of  a 
broker,  and  notwithstanding  also  the  fact  that  he  may  have 
preliminarily  negotiated  in  the  capacity  of  a  broker  in  this 
very  transaction.  Having  made  such  a  contract,  he  cannot 
now  relieve  himself  from  responsibility  thereunder  by  show- 
ing that  he  was  acting  simply  as  agent  or  broker  for  a  prin- 
cipal whether  suoh  principal  was  disclosed  or  undisclosed: 
Weston  V.  McMillan,  42  Wis.  567. 
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We  ehall  consider  but  one  other  question  upon  this  appeal, 
and  that  is  the  question  of  the  effect  upon  the  rights  of  the 
parties  of  the  use  of  six  tierces  of  the  soda  ash  by  the  plain- 
tiff in  January  or  February  following  the  sale,  for  the  purpose 
of  testing  its  fitness  for  the  manufacture  of  glass.  Assum- 
ing that  the  evidence  is  sufficient  to  establish  an  implied 
warranty  that  the  soda  ash  in  question  was  of  a  quality  rea^ 
sonably  fit  to  be  used  in  the  manufacture  of  glass,  the  ques- 
tion is,  Could  the  plaintiff,  after  having  decided  that  the 
material  was  wholly  unfit,  and  notified  the  defendant  of  its 
decision  and  its  rejection  of  the  material,  proceed  to  use  three 
quarters  of  a  ton  of  the  material  in  making  a  practical  test, 
and  still  insist  on  its  right  of  rejection?  It  seems  clear  that 
the  plaintiff  was  entitled  to  a  reasonable  time  after  actual 
receipt  of  the  material  to  exercise  the  right  of  rejection  in 
case  the  goods  did  not  conform  to  the  contract:  Benjamin  on 
Bales,  6th  ed.,  section  703.  If  this  fact  could  only  be  ascer- 
tained by  a  practical  test,  the  plaintiff  also  had  the  right, 
within  such  reasonable  time,  to  make  such  practical  test, 
using  only  so  much  of  the  material  as  was  reasonably  neces- 
sary for  the  purpose,  without  thereby  losing  the  right  of  rejec- 
tion: Benjamin  on  Sales,  6th  ed.,  section  896;  Philadelphia 
Whiting  Co.  v.  Detroit  WhiU  Lead  Works,  58  Mich.  29.  But 
this  test  is  plainly  for  the  purpose  only  of  enabling  the  pur- 
chaser to  decide  whether  the  material  conforms  **  to  the  con- 
tract. If  the  fact  can  be  determined  by  inspection  alone,  the 
test  is  not  necessary,  and  the  use  of  the  material,  therefore, 
clearly  unjustifiable.  Now  in  this  case  the  plaintiff's  officers 
determined  at  once,  and  upon  inspection  alone,  that  the  mate- 
rial was  unfit  for  their  purposes,  and  so  notified  the  defend- 
ant, and  rejected  the  entire  lot  They  did  not  claim  to  need 
any  test  They  took  their  position  definitely.  After  that  act 
they  could  not  deal  with  the  property  in  any  way  inconsistent 
with  the  rejection,  if  they  proposed  to  insist  upon  their  right 
to  reject:  Churchill  ▼.  iViee,  44  Wis.  540.  They  must  do  no 
act  which  they  would  have  no  right  to  do  unless  they  were 
owners  of  the  goods:  Benjamin  on  Sales,  6th  ed.,  section  703. 
Under  these  rules  it  is  evident  the  plaintiff  had  no  right  to 
use  up  a  quantity  of  the  material  several  weeks  after  the 
rejection.  By  the  rejection  it  became  defendant's  property, 
if  such  rejection  was  rightfuL  Plaintiff  had  no  right  to  use 
any  part  of  it  It  is  claimed  that  the  use  was  simply  for  the 
purpose  of  providing  evidence  of  unfitness  for  the  purposes 
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of  the  trial  of  this  case;  but  one  has  no  right  to  nse  his  oppo- 
nent's property  for  the  purpose  of  making  evidence.  The  act 
was  an  unmistakable  act  of  ownership,  and  entirely  incon- 
sistent with  the  claim  that  the  material  had  been  rejected 
and  was  owned  by  defendant  It  follows  that  the  judgment 
must  be  reyersed. 

By  the  Coubt.    Judgment  reyersed,  and  cause  remanded 
for  a  new  triaL  

CoNTBAcm— Pabol  BvmsHOi  ov  Pbior  NtooniTioirs.— Parol  t^ldenoe 
it  not  admifsible  to  vary  a  written  contract  by  ahowing  that  it  dooa  not 
ftooord  with  the  previona  agreement  of  the  partieat  La  Farg€  ▼•  Ekkert,  6 
Wend.  187;  21  Am.  Deo.  209»  and  note;  McLtan  ▼.  NkoU  43  Minn.  169; 
8mUh  T.  Deert^  48  Kan.  416;  AuUman  ▼.  Fallsum,  47  Minn.  414;  Sjpann  ▼• 
BaltzeU,  1  Fla.  301;  46  Am.  Deo.  846;  Rocknwre  T.  Davenport,  14  Tex.  602} 
65  Am.  Deo.  132,  and  note;  notea  to  Appeal  qf  CfamwaU  eie,  B.  B*  Oo,,  11 
Am.  St.  Rep.  894»  and  SuUioan  r.  Lear,  11  Am.  St.  Repi  894.  While  nego* 
tiationa  preliminary  to  a  written  agreement  may  not  be  admiaaible  to  explain 
its  terms,  atill  they  may  be  admitted  to  throw  light  on  the  question  of  ita 
execution  and  other  qnestioua  connected  therewiths  WUbur  T.  Bioepel,  Si 
Mich.  844;  21  Am.  St.  Rep.  668,  and  note. 

AGBMOT— LlABIUTT  OF  AOBNT  CONTaACTINO  Dl    Hl8  OWH  NaMB. — Aft. 

agent  who  contracts  in  his  own  name  and  fails  to  disclose  hia  principal'a^ 
name  at  the  time  of  making  a  contract,  ia  personally  liable  for  whatever 
obligation  may  arise  ont  of  the  contract:  Arffcrehger  i,  Macnaughion,  114 
N.  Y.  635;  11  Am.  St.  Rep.  687,  and  note;  Bank  qf  Baehetier  t.  Monteath, 
I  Denio,  402;  43  Am.  Dea  681,  and  note;  Newhallr.  Duniap,  14  Me.  180;. 
81  Am.  Deo.  45,  and  note;  Stone  ▼.  Wood,  7  Cow.  458;  17  Am.  Dea  529». 
and  note;  Hobwn  v.  Haeaett,  76  Cal.  203;  9  Am.  St.  Rep.  193,  and  note.. 
This  question  will  be  found  fnlly  discussed  in  the  notea  to  the  following 
oases:   WaUaee  r.  Benikif,  11  Am.  St.  Rep.  234;  Tarver  t.  OarUngton,  18 
Am.  St.  Rep.  632;  Knirhi  t.  Oiark,  57  Am.  Rep.  536;  BurUnaame  ▼.  Brew- 
tUr,  22  Am.  Rep.  179;  DavU  t.  ffendereon,  59  Am.  Deo.  231;  Ba^Ioifiw.  Onom^ 
daga  County  eU.  ln$.  C0.9  41  Ank  Dee.  76I9  and  Andnm  T.  StUe,  26  Am.. 
Dea  524. 


61LMAN  V.  Kbtohail 

[94  Wnooxmi,  60.] 

IXTBUTATB  Ck)MITT— GaBNISHMBNT    OT   DbBTOB  OT  DI88OLTMD    Ck>BPOBa« 

noir  nr  Sisraa  Statb,  Whxn  RxcEiysa  Mat  AYom.— After  a  re- 
ceiver has  been  duly  appointed  for  a  dissolved  corporation,  in  accordance 
with  the  laws  of  the  state  in  which  it  was  organized,  and  the  ereditora 
of  such  corporation  have  been  regularly  enjoined  from  commencing  any 
anita  to  enforce  the  collection  of  their  debts^  the  claim  of  such  receiver 
to  the  aaseta  of  the  corporation  will  be  sustained  in  a  aiater  atate^  aa 
againat  a  gamiahment  proceeding  instituted  by  one  of  the  oreditofs  ao 
enjoined  againat  a  debtor  ol  the  eorporatioa  reaiding  ia  the  latter  atateb 
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Tn  plaintiff,  a  resident  of  New  York,  at  administrator  of 
the  estate  of  W.  W.  Giloian,  deceased,  a  creditor  of  the  Had* 
son  River  Boot  and  Shoe  Manufacturing  Co.,  a  oorporatioa 
organised  under  the  laws  of  New  York,  instituted  an  actloa 
in  Wisconsin,  in  which  Hubbard  and  Baker,  residents  of  thai 
state,  were  garnished  as  debtors  to  the  corporation*  After 
the  commencement  of  the  action,  W.  M.  Eetcham  was  allowed 
to  interplead  as  a  claimant  to  the  money  thus  garnished. 
His  answer  stated,  that  by  virtue  of  proceedings  regularly 
taken  in  New  York  for  the  dissolution  of  the  corporatioQ  he 
had  become  the  qualified  receiver  of  such  corporation,  and 
being  thus  vested  with  the  right  to  all  its  property  and  credits, 
was  entitled  to  receive  the  money  owed  by  the  garnishees. 
This  sum  having  been  admitted  by  the  said  garnishees  to  be 
due,  and  being  in  the  custody  of  the  court,  the  receiver  de- 
manded judgment  that  the  clerk  pay  it  over  to  him.  A 
demurrer  to  the  petition,  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  that  Um 
receiver  had  no  legal  capacity  to  maintain  the  suit,  was  struck 
out  as  frivolous,  and  the  order  asked  for  was  granted*  From 
this  order  the  plaintiff  appealed. 

RUibroek  and  HaUey^  for  the  appellant 

WiUiamB  and  Robinson^  for  the  respondent. 

**  PiNNBY,  J.  It  is  not  disputed  but  that  the  proceedings 
in  the  supreme  court  of  New  York  were  properly  instituted 
and  conducted,  and  the  dissolution  of  the^corporation  regu- 
larly adjudged,  upon  the  voluntary  application  of  its  trustees, 
and  the  respondent  appointed  receiver  of  all  its  property, 
assets,  and  estate,  according  to  the  statute  of  that  state,  with 
a  view  of  applying  the  proceeds  equally  to  the  payment  of  all 
its  creditors,  and  the  distribution  of  any  residue  equally  to 
and  among  its  stockholders.  The  plaintiff  in  this  action  was 
at  the  time,  and  still  is,  a  resident  and  citizen  of  the  state  of 
New  York,  of  which  state  the  corporation  was  a  citizen,  and 
he  was  served  with  an  injunction  in  that  proceeding  restrain- 
ing him,  as  a  creditor  of  the  corporation,  from  commencing 
any  suit  against  it  to  enforce  the  collection  of  his  debt,  in 
order  that  the  property  and  assets  of  the  corporation  might 
be  properly  and  judiciously  administered  and  applied  by  the 
receiver  under  the  authority  of  the  court  appointing  him,  and 
in  the  regular  and  orderly  administration  of  its  estate.  The 
proceeding  did  not  contemplate  a  discharge  of  the  debtor  as 
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upon  the  surrender  and  application  of  his  property  under  in« 
solvent  laws,  but  tbe  property  of  the  corporation  was  passed 
and  Tested,  pursuant  to  the  statute,  in  the  respondent  as  its 
receiver,  and  the  corporation  was  dissolved,  so  that  no  other 
than  the  receiver  had  a  right  to  assert  or  maintain  any  title 
to  it  thereafter,  and  he  could  do  so  only  for  the  purpose  of  its 
equal  and  just  application  to  the  payment  of  its  creditors, 
and  the  just  division  of  any  residue  to  and  among  its  stock- 
holders. The  effect  of  such  voluntary  dissolution  was  to  place 
all  its  property  and  assets  in  custodia  legiif  to  be  collected  and 
applied  by  the  receiver.  There  is  nothing  in  the  statute  of 
New  York,  or  in  this  proceeding  under  it,  in  conflict  with  or 
in  contravention  of  the  laws  or  public  policy  of  this  state,  as 
declared  by  its  statutes  and  the  decisions  of  its  courts,  nor 
does  the  present  proceeding  interfere,  or  ••  tend  to  interfere, 
with  or  prejudice  the  rights  of  any  citizen  of  this  state.  The 
case  concerns  citizens  of  New  York  alone,  the  garnishees  hav« 
ing  paid  the  fund  into  court  and  been  discharged.  The  case 
is  therefore  free  from  all  objections,  which  by  the  general 
current  of  authority,  might  prevent  or  induce  the  courts  of 
Wisconsin  to  refrain  from  giving,  in  a  spirit  of  just  interstate 
comity,  the  same  force  and  effect  here  to  the  proceedings  in 
the  supreme  court  of  the  state  of  New  York  in  question  as 
would  be  accorded  to  them  there.  There  are  many  cogent 
reasons,  in  our  judgment,  why  we  should  accord  to  them  such 
effect  upon  principles  of  comity. 

The  situation,  in  brief,  is  that  after  the  plaintiff  had  been 
enjoined,  by  a  competent  court  of  the  jurisdiction  in  which 
he  resided,  from  bringing  any  action  against  the  corporation, 
his  debtor,  for  the  recovery  of  any  sum  of  money,  so  that  he 
shoyld  not  obtain  any  undue  preference  over  its  other  credit- 
ors, in  violation  of  the  purpose  and  policy  of  the  law  of  New 
York  and  the  proceeding  thus  instituted,  and  after  an  adjudi- 
cation absolutely  dissolving  the  corporation  had  been  made, 
and  after  the  title  to  its  property,  effects,  and  credits  had  been 
vested  in  the  claimant  as  such  receiver,  the  plaintiff  came 
into  the  circuit  court  of  this  state,  and  commenced  an  action 
to  recover  his  demand  against  a  dissolved  corporation.  The 
question  is  one  wholly  between  parties  residing  in  New  York 
and  bound  by  the  proceedings  in  question,  neither  of  whom 
is  in  any  position  to  invoke  the  assistance  of  the  courts  of  this 
state  to  defeat  or  deny  full  effect  to  the  proceeding  in  New 
York,  or  the  title  resulting  from  it.    It  is  clear  that  the 
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Adjudication  of  disBoIntioDy  and  the  appointment  of  the 
oeiver  yeeting  in  liim  the  title  to  the  choee  in  action  in  ques- 
tion, were  binding  on  these  parties,  and  the  conrts  of  New 
York  would  have  enforced  the  receiver's  title  had  this  con* 
troversj  originated  there.  The  plaintiff  asks  ns  to  aid  him 
in  violating  *^  the  law  of  his  own  state  and  evading  the 
process  of  its  courts. 

Our  own  citizens,  in  a  proper  case,  would  no  doubt  be  pro- 
tected against  the  effect  of  such  extraterritorial  act  and 
adjudication,  if  injurious  to  their  interests  or  in  conflict  with 
the  laws  and  public  policy  of  Wisconsin,  and  effect  would 
not  be  given  to  it  at  the  expense  of  injustice  to  our  own  citi« 
zens.  The  transfer  of  this  debt,  valid  in  New  York,  mast, 
we  think,  be  held  valid  on  principles  of  comity  here.  When, 
therefore,  the  garnishee  process  was  served,  there  was  no 
debt  due  to  the  corporation  upon  which  it  could  act,  and  the 
money  that  has  been  paid  into  court  belongs  to  the  receiver 
claimant;  and,  no  principle  of  public  policy  or  rights  of 
citizens  of  Wisconsin  intervening,  by  a  fair  and  liberal  spirit 
of  comity  our  courts  ought  to  give  the  same  force  and  effect 
to  the  proceedings  in  question  as  they  would  have  in  the 
courts  of  New  York. 

The  tendency  of  modern  adjudications  is  in  favor  of  a  lib- 
eral extension  of  interstate  comity,  and  against  a  narrow  and 
provincial  policy,  which  would  deny  proper  effect  to  judicial 
proceedings  of  sister  states  under  their  statutes  and  rights 
claimed  under  them,  simply  because,  technically,  they  are 
foreign  and  not  domestic.  In  the  recent  case  of  Cok  v.  Cun* 
ningham^  133  U.  S.  107,  the  subject  was  very  fully  considered, 
and  the  various  cases  were  cited;  and  it  was  there  held  that 
a  creditor  who  is  a  citizen  and  resident  of  the  same  state 
with  his  debtor,  against  whom  insolvent  proceedings  have 
been  instituted  in  said  state,  is  bound  by  the  assignment  of 
the  debtor's  property  in  such  proceedings,  and  if  he  attempts 
to  attach  or  seize  the  personal  property  of  the  debtor,  situated 
in  another  state  and  embraced  in  the  assignment,  he  may  be 
restrained  by  injunction  by  the  courts  of  the  state  in  which 
he  and  his  debtor  reside;  that  every  state  exercises,  to  a 
greater  or  less  extent,  as  it  deems  expedient,  the  comity  of 
giving  effect  to  the  insolvent  proceedings  of  other  states,  and 
where  the  ^  transfer  of  the  debtor's  property  is  the  result  of 
a  judicial  proceeding,  as  a  general  rule,  no  state  will  carry  it 
into  effect  to  the  predjudice  of  its  own  citizens:  BeynoUk  v. 
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Adden,  136  IT.  8.  858,  854.  In  Bagby  r.  AOafUtc  $te.  R.  R. 
Co.^  86  Pa.  St.  291,  it  was  held  that,  where  a  receiver  of  a 
corporation  has  been  appointed  by  a  court  of  competent  juris* 
diction  in  another  state,  a  creditor  who  resides  in  that  stata 
and  is  bound  by  the  decree  of  its  court  appointing  the  receiver 
cannot,  in  an  attachment  or  execution,  recover  the  assets  of 
the  corporation  in  another  state,  which  the  receiver  claims. 
In  Bacon  v.  Home^  123  Pa.  St  462,  463,  speaking  to  this 
point,  the  court  said:  ''  As  before  observed,  both  of  these  par- 
ties, plaintiffs  and  defendant,  are  residents  of  New  York. 
They  come  into  this  state  to  obtain  an  advantage  by  our  law 
which  they  could  not  obtain  by  their  own.  They  are  seeking 
to  nullify  the  law  of  their  own  state,  and  ask  the  aid  of  our 
court  to  do  so.  This  they  cannot  have.  If  for  no  other 
reason,  it  is  forbidden  by  public  policy  and  the  comity  which 
exists  between  the  states.  This  comity  will  always  be  en« 
forced  when  it  does  not  conflict  with  the  rights  of  our  own 
citizens."  To  the  same  effect  is  the  case  of  In  r$  Waite^  99 
N.  Y.  438, 439,  448,  and  also  Phelps  v.  MeCann,  123  N.  Y.  641. 
In  Toronto  General  Truei  Co.  y.  Chicago  etc.  R.  R.  Co.f  128 
N.  Y.  37,  47,  it  was  said  that ''  foreign  receivers  and  assignees, 
taking  their  title  to  property  by  virtue  of  foreign  laws,  or 
legal  proceedings  in  foreign  courts,  may  come  here  and  main- 
tain suits  in  our  courts  when  they  do  not  come  in  conflict 
with  the  rights  or  interests  of  domestic  creditors";  and  the 
general  rule  laid  down  in  Hibemia  NaL  Bank  v.  Laeombe^  84 
N.  Y.  867,  88  Am.  Rep.  618,  must  be  considered  as  qualifled 
by  these  cases.  The  same  doctrine  is  laid  down  in  Woodward 
V.  Brooks,  128  111.  222,  16  Am.  St  Rep.  104,  where  it  is  held 
that  if  an  assignment  is  valid  in  the  stata  where  made  it  will 
be  enforced  in  another  state  as  a  matter  of  comity,  but  not  to 
the  predjudice  of  the  citizens  ^  of  the  latter,  who  tnay  have 
demands  against  the  assignor;  that  while  it  is  contrary  to 
public  policy  to  allow  the  property  of  a  nonresident  debtor  to 
be  withdrawn  from  the  state,  and  thus  compel  creditors  to 
seek  redress  in  a  foreign  jurisdiction,  yet  for  all  other  pur- 
poses between  the  citizens  of  the  state  where  the  assignment 
is  made,  if  valid  by  the  lex  loct,  it  will  be  carried  into  effect 
by  the  courts  of  Illinois;  and  this  rule  is  held  not  to  be  in 
conflict  with  Rhawn  v.  Pearce,  110  111.  860;  61  Am.  Rep.  691. 
The  assignment  in  this  case  was  voluntary,  it  is  true,  and 
not  by  proceedings  in  invitum.  We  are  unable  to  see  upon  what 
jubstantial  ground  it  can  be  maintained  that  the  title  of  tha 
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receiver  in  ibis  case,  founded  npon  the  Toluntarj  diaaolutioD 
of  the  corporation,  does  not  stand  on  equally  as  fayorablo 
ground  as  that  of  an  assignee  for  the  benefit  of  creditors:  Par^ 
$0m  T.  Charter  Oak  L.  In$.Co.^  31  Fed.  Rep.  305;  Rdfe  ▼.  Runr 
die,  103  U.  S.  222, 226;  WiUiaiM  y.  HinUrmeUUr,  26  Fed.  Rep. 
889.     In  MerchanUf  Nat.  Bank  y.  MeLeod,  38  Ohio  St  174,  it 
was  held  that  a  receiver  appointed  under  the  authority  of  the 
court  of  one  state,  and  vested  with  the  title  to  property  tem* 
porarily  in  another,  might,  under  the  comity  between  states, 
by  an  action  brought  in  the  latter  state  in  his  own  name, 
assert  his  right  to  the  possession  of  it,  where  such  right  waa 
not  in  conflict  with  the  rights  of  the  citizens  of  the  latter  state, 
nor  against  the  policy  of  its  laws;  nor  is  there  anything  in  the 
case  of  McClure  v.  Campbell^  71  Wis.  350,  5  Am.  St  Rep.  220, 
in  conflict  with  this  conclusion.    Mr.  Justice  Lyon  had  in  view 
in  that  case  the  question  of  giving  effect  to  foreign  insolvency 
proceedings  resulting  in  a  discharge  of  the  debtor  prejudicially 
to  the  interests  of  citizens  of  the  state  wherein  the  assignee 
attempted  to  enforce  the  assignment     In  FUkine  y.  Nunne^ 
macher^  81  Wis.  91,  the  question  was  whether  judicial  comity 
would  allow  a  receiver,  appointed  in  a  creditor's  suit  in  another 
state,  to  maintain  a  suit  in  Wisconsin  to  set  aside  an  alleged 
fraudulent  conveyance,  from  the  debtor  to  '^  the  defendant 
of  property  within  the  latter  state,  and  presented  an  entirely 
different  question  from  the  one  in  this  case,  which  is  whether 
a  foreign  receiver  can  be  heard  to  assert  in  the  courts  of  this 
state  a  title  to  property  which  he  claims  by  an  assignment 
valid  and  binding  against  all  the  parties  to  the  litigation,  and 
is  more  nearly  analogous  to  the  question  involved  and  decided 
in  Cook  y,Van  Hom^  81  Wis.  291.    The  question  is  not  mate, 
rially  different  from  that  involved  in  Smith  y.  Chicago  etc.  Sy. 
Co.^  23  Wis.  267,  where  it  was  determined  that  effect  would 
be  given  by  the  courts  of  this  state,  subject  to  the  qualifica* 
tions  here  stated,  to  an  assignment  made  in  another  state  by 
a  party  in  order  to  avoid  imprisonment  in  proceedings  supple- 
mental  to  execution  for  refusal  to  apply  rights  in  action — cor- 
porate stocks — ^to  the  payment  of  a  judgment;  and  it  is  evident 
that  if  the  title  depended  wholly  upon  the  coercive  power  of  the 
court  the  result  would  have  been  the  same.    The  principle  is 
universal  that  the  assets  of  insolvent  corporations  are  to  be 
regarded  as  a  trust  fund  for  the  benefit  of  all  the  creditors, 
and  ^  that  kind  of  diligence  by  which  one  creditor  of  an  in- 
solvent corporation  secures  to  himself  a  prior  right  to  its 
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property,  and  an  uneqaal  advantage  oyer  the  other  ereditora, 
is  without  merit,  and  more  selfish  than  just":  BalUn  y*  Loeb^ 
78  Wis.  404.  The  publio  policy  of  Wisconsin  and  New  York 
in  this  respect  are  in  accord. 

For  these  reasons  we  are  of  the  opinion  that  the  claim  of 
the  receiyer,  as  stated  in  his  intervening  petition,  to  the  fund 
in  court,  must  be  sustained,  and  that  the  circuit  court  prop- 
erly overruled  the  plaintiff's  demurrer  thereto. 

By  the  Coubt.    The  order  of  the  circuit  court  is  affirmed, 

Statbs— CoMiTT  Betwibh.— The  comity  of  one  state  will  enforce  the  laws 
of  another,  when  anoh  enforoement  neither  violates  its  own  lawa  nor  infringes 
the  rights  of  its  citixens:  Dtrimger  ▼.  Deringtrt  6  Honsk.  416;  1  Am.  St.  Repw 
161,  and  note;  note  to  Forepaugh  ▼.  Delawart  etc,  R»  ACo,,  16  Am.  St.  Rep, 
679.  See  also  Eerriek  ▼•  MinneapoUi  eU.  By.  Co,f  81  Minn,  11;  47  Am.  Repu 
771|  and  nota. 


BuBB  V.  German  Insuranob  Gompant. 

[84  WUOOlfBIN,  71) 

ImimAHCS,  CoMTBACT  ov,  Wbbn  Bmtiui. — A  polioy  of  Insurance  corering 
several  lots  of  personal  property  in  the  same  bnilding,  and  distribating 
the  risk  to  each  item,  but  providing  for  the  payment  of  a  gross  sum  as 
premium,  creates  an  entire,  indivisible  contract.  If  such  policy  is  con^ 
ditioned  to  be  no  longer  binding  upon  the  insurer  in  ease  the  property 
is  levied  upon  or  taken  into  possession  under  any  legal  process,  a  levy 
upon  a  part  of  the  property  insured  renders  the  polioy  inoperative  as  to 
the  whole. 

Action  upon  a  policy  of  fire  insurance.  The  opinion  states 
the  material  facts. 

Sylvester  and  Scheiber^  for  the  appellant 

John  /•  Wood  and  Qabe  Bouck^  for  the  respondent. 

'^  Cassodat,  J,  It  is  undisputed  that  the  policy  was  is* 
sued  to  James  Carey;  that  after  the  fire,  and  before  the  com- 
mencement  of  this  action,  the  claim  for  the  loss  was  assigned 
to  the  plaintiff  by  Carey;  that  September  14,  1889,  and  five 
days  prior  to  the  fire,  upon  an  attachment  issued  in  an  action 
in  favor  of  one  Stanley  and  against  said  Carey  and  another, 
the  sheriff  levied  upon  and  seized,  under  said  writ,  all  the 
cranberries,  cranberry  boxes,  and  barrels  then  in  the  ware- 
house  mentioned  in  said  policy,  except  the  east  fifteen  hun- 
dred boxes  of  berries,  and  except  the  west  three  hundred 
boxes  of  berries,  which  he  did  not  levy  upon,  for  the  reason 
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that  they  had  preyioQsIy  been  eonveyed  or  mortgaged  to 
W.  D.  Williams.  For  the  reaeons  given  in  the  opinion  of  Ifa" 
Jastioe  Orton  In  Carey  t.  Cferman  American  In$,  €0^  84  Wit. 
80,  poitf  p.  907|  we  mnat  bold  that  the  policy  was  rendovd 
inoperative  and  void  by  snch  levy,  seixnre,  and  change  of 
poesesBion,  under  the  clause  of  the  policy  on  that  subject  oon* 
tained  in  the  foregoing  statement,  and  that  the  same  was  not 
waived  or  revived  by  the  defendant's  adjuster  and  state  agent, 
the  provisions  of  the  two  policies  in  these  respects  being  sub- 
stantially the  same* 

The  question  recurs  whether  the  polioy  was  thereby  ren- 
dered inoperative  and  void  as  to  the  property  thereby  insured 
and  not  so  levied  upon  nor  seised  by  the  sheriff.    In  LoonUi 
V.  Rockford  Ins.  Co.,  77  Wis,  87,  20  Am.  St  Rep.  96,  and  81 
Wis.  866,  three  buildings  and  certain  personal  property,  sit- 
uated on  three  different  farms,  were  insured,  each  for  a  sepa- 
rate amount,  by  a  policy  stating  the  premium  as  a  gross  sum; 
**  and  it  was  held  that  the  contract  was  divisible,  and  that 
the  sale  of  one  of  the  buildings,  in  violation  of  a  stipulatioo 
against  changing  the  title  of  the  insured  property  without 
the  consent  of  the  insurer,  did  not  avoid  the  policy  as  to 
the  other  property,  situated  several  miles  from  the  building 
sold. 

In  that  case  the  present  chief  justice  discusses  the  ques- 
tions of  divisibility  and  indivisibility  of  such  contracts  at 
length,  and  upon  authority  and  reason;  and  there  is  no  pui^ 
pose  here  of  renewing  the  discussion.  In  so  deciding,  the 
court  expressly  adhered  to  the  former  adjudications  of  this 
court  there  cited.  In  each  of  those  cases  the  property  insured 
consisted  of  buildings  and  personal  property  contained  therein, 
with  the  risk  distributed  to  the  different  items  covered  by  the 
policy,  and  it  was  held  that  the  contract  of  insurance,  as  to 
each  building  and  the  personal  property  therein,  was  indivi- 
sible: SchumiUeh  v.  American  In$.  Co.,  48  Wis.  26;  Hinman  v. 
Hartford  F.  /tit.  Co.,  86  Wis.  159.  In  the  case  at  bar  the 
property  covered  by  the  policy  was  all  personal,  and  situated 
in  the  same  warehouse.  The  premium  paid  was  a  gross  sum. 
The  provision  avoiding  the  policy  in  case  of  suoh  levy,  seis- 
ure,  or  change  of  possession  was  designed  to  protect  the  com- 
pany against  any  increase  of  risk  by  virtue  of  such  levy, 
seiiure,  or  change  of  possession.  The  property  insured  be- 
ing io  situated  that  any  inorease  in  the  risk,  as  to  any  portion 
therao^  necessarily  increased  the  risk  as  to  the  whole,  it  is  veiy 
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obvioas  that  the  whole  risk  was  a  unit,  and  the  oontraot  of 
insnranoe  an  entire,  indivisible  oontraot  It  foIlowB  that  the 
avoidanoe  of  the  polioj  bj  virtue  of  the  levy,  seizurey  and 
ohange  of  possesBion  went  to  the  whole  contract,  and  rendered 
it  whoUj  inoperative  and  void.  This  makes  it  nnnecessarj 
to  consider  the  question  whether  the  action  was  oommenced 
within  the  time  limited  by  the  policy. 

By  the  Court.    The  judgment  of  the  circuit  court  is  r^ 
versed,  and  the  cause  is  remanded  for  a  new  triaL 


iRsvsAiroE— Wbsn  Cowntkcr  Birrnts  awd  Wbbh  Sbvxbabli.— This  qiiat* 
Hon  WM  disooBsed  in  th«  foUowiag  reoent  oases  in  this  seriasi  OoUman  ▼• 
Inswranee  Co,^  49  Ohio  St  310;  84  Am.  St.  Rep.  MS,  and  note;  Oermcm  /jm. 
Cfo.  ▼.  Tark^  48  Kan.  488;  80  Am.  St.  Rep.  313»  and  note;  Qermcm  Jna.  Co, 
T.  Fairbank,  82  Keb.  750;  29  Am.  St.  Rep.  459,  and  note;  Stephem  v.  Qnem 
In».  Co,,  81  Wis.  835;  29  Am.  St  Rep.  905;  Pioneer  Ufq.  Oo.  v.  Phamki 
A$nar.  Co.,  110  N.  a  176;  28  Am.  St  Rop.  673. 


Gabby  v.  Gbbman-Ambbioan  Insubanob  Company 

OP  New  York. 

(84  Wnooxmi,  80.] 
XirauKAHOS— CoNDmoN  Against  ^'Cbakgi  or  Poflsnsioir  bt  Lmal  Pro- 
0188." — A  writ  of  attaohment  is  a  "prooessy"  and  therefors  a  policy 
conditioned  to  be  void  in  case  "any  change  takes  plaoe  in  the  title  or 
possession  of  the  property,  whether  by  sale, -etc.,  legal  process,  or  jndi* 
eial  decree,**  becomes  inoperative  when  an  attachment  is  loTied  on  snch 
property. 

IHBURAVOX— CbANGB  Of   P088S8SI01I  OF    PROPSBTT,   SlIZURS  BT  OlVIOBB» 

Wbbh  Amouhtb  to.— -A  seizure  of  property  by  an  officer  in  the  regu- 
lar coarse  of  attachment  proceedings,  as  prescribed  by  the  statute, 
works  a  change  In  the  possession  of  snch  property  sufficient  to  avoid  an 
insnranoe  policy  thereon,  which  is  conditioned  to  become  inoperative  in 
case  '*  any  change  of  possession  takes  plaoe  by  legal  prooess." 

IVII7BAV0B--N0TI0B  ON  FORfBITVRB  OV  POLIOT,  WBBN  NoT  NbOB88ART.— 

If  a  clause  in  a  policy  provides  that  **  it  shall  be  void  "  upon  the  breach 
of  a  specified  condition,  the  insurer's  exemption  from  liability  becomes 
absolutely  fixed  as  soon  as  that  condition  is  broken,  and  does  not  de- 
pend upon  whether  he  notifies,  or  omits  to  notify,  the  insured,  after 
such  breach,  what  action  he  Intends  to  take  in  regard  to  tho  oontinn^ 
ance  at  forfeiture  of  the  policy. 
Ibsubanob— Oral  Waitbb  ov  Fortbitubb,  Wbbb  iNxvrBoruAL.— If  it  Is 
expressly  stipulated  by  the  parties  to  a  oontraot  of  insurance  that  ''no 
officer  of  the  company  shall  be  held  to  have  waived  any  of  the  terms 
and  oooditions  of  the  policy^  unless  snoh  waiver  shaU  be  fandonsd 
tboreon  in  writings"  an  oral  waiver  of  a  forfeiture  is  a  nullity. 
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I5SUKA90I — CONDITIOV   AOAMST  CHAKOB  OW  POMBUOiry  Wl 

II  ft  polioy  whiohy  m  f w  m  tho  rkk  la  eonoernad,  erMies  aa  indivii 
■iblo  oootraol  ii  oondititioa«d  to  be  Toid  whta  »  Chang*  tfiMmm  plaot  m 
the  possessioa  of  the  property  inmred,  that  oonditioo  ia  doomed  to  ba 
brokea  if  there  la  a  ebaoge  in  the  poaaeaaion  of  a  Urge  or  oonaidoxabl* 
portion  of  enoh  property. 

IvauEANCB.— A  CoMDmoir  Agadtct  Chanob  op  Pokbsbiov  applioo  taaa 
involuntary  ohange  of  poaaeiaion  by  legal  pcooeaa  aa  well  aa  to  a  Totea* 
tary  change  reaalting  from  the  action  of  the  inanred  hinuelL 

Iiisurancb.~A  Condition  Against  Chanob  of  Possnsiov  bt  Lboal 
pROCEflS  ia  broken  when  an  officer  takea  poeseaaion  of  the  property  by 
▼irtne  of  a  writ  of  attachment  iaaned  aooording  to  law»  eren  tlKMi^  ift 
afterwarda  appeara  that  there  waa  no  gronnd  for  iaaning  a«^ 


Action  on  a  fire  insurance  policy. 

H,  W.  Ckynaweth,  for  the  appellant 

John,  J  Wood  and  Oab$  Bouek^  for  the  respondent. 

••  Obton,  J.  On  the  fourteenth  day  of  September,  1889, 
the  appellant  company  issued  to  the  respondent  a  policy  of 
insurance  for  two  thousand  five  hundred  dollars  on  bis  cran« 
berries  stored  in  his  frame  shingle-roof  warehouse,  and  in 
boxes  piled  next  to  said  *'  warehouse  covered  with  canvas, 
situated  in  Waushara  county,  in  this  state.  The  policy 
provided  that  a  part  of  the  loss  should  be  paid  to  one  W.  D. 
Williams,  as  his  interest  might  appear.  The  insured  prop- 
erty was  nearly  totally  destroyed  by  fire  on  the  nineteenth 
day  of  the  same  month.  The  plaintiff  recovered  a  judgment 
for  two  thousand  eight  hundred  and  twelve  dollars  and  forty- 
six  cents  as  damages,  besides  costs  In  said  judgment  it  is 
ordered  that  seven  hundred  dollars  of  the  said  damages  be 
paid  to  the  said  Williams  as  the  mortgagee  of  a  part  of  the 
property.  The  defendant  company  has  appealed  from  said 
judgment. 

In  said  policy  of  insurance  there  is  the  following  condition 
of  forfeiture,  viz:  ^  Or  if  any  change  takes  place  in  the  title 
or  possession  of  the  property  (except  in  case  of  succession  by 
reason  of  the  death  of  the  assured),  whether  by  sale,  transfer, 
conveyance,  legal  process,  or  judicial  decree,  ....  then  and 
in  every  such  case  this  policy  shall  be  void.''  The  main  de* 
fense  was  that  a  change  in  the  possession  of  the  insured  prop- 
erty took  place  by  legal  process  according  to  this  conditioni 
and  that  thereby  the  policy  was  forfeited  and  became  void. 

On  the  said  fourteenth  day  of  September,  but  after  said  pol- 
icy was  delivered  and  in  force,  one  Frank  W.  Stanley,  on  the 
proper  affidavit  and  bond,  procured  a  writ  of  attachment 
against  the  property  of  said  James  Careyi  the  assured,  and  of 


■ 
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one  Biehard  Carey,  to  be  sued  out  of  the  oirctiit  ooort  of  Qreen 
Lake  eonnty;  and  on  the  same  day  the  writ  was  duly  served 
by  a  deputy  sheriff^  by  attaohiog  and  seizing  nearly  all  of 
said  insured  property,  or  except  that  part  of  it  which  had 
been  conveyed  to  said  W.  D.  Williams,  consisting  of  three 
hundred  boxes  of  berries  and  the  boxes  containing  them. 
The  deputy  sheriff  made  return  on  said  writ  that  he  had 
levied  upon  and  seized  said  property  on  that  day,  and  that  he 
delivered  to  each  of  said  defendants  in  the  attachment  copies 
of  said  writ,  affidavit,  and  undertaking,  and  that  before  he 
could  make  a  full  inventory  and  appraisement  ®^  of  said 
property  taken  by  the  writ,  all  of  it,  except  fourteen  boxes  of 
cranberries  and  the  boxes  containing  them,  was  destroyed 
and  consumed  by  fire  on  the  nineteenth  day  of  September, 
1889;  and  that  he  afterwards  made  an  inventory  of  the  part 
thereof  not  eo  destroyed,  and  had  the  same  duly  appraised, 
and  delivered  to  the  defendants  therein  copies  of  such  inven- 
tory and  appraisements  This  brings  us  to  the  main  ques- 
tions in  the  case.  The  learned  counsel  of  the  respondent 
contends:  1.  That  the  said  writ  of  attachment  was  not  a 
**  legal  process,"  mentioned  in  said  condition;  2,  That  a 
change  of  possession  of  the  property  did  not  take  place  by 
such  pretended  levy  of  attachment;  8.  That,  upon  the  com- 
pany having  notice  of  such  change  in  the  possession,  it  should 
have  exercised  its  option  to  continue  the  policy  or  to  declare 
it  forfeited  and  void;  and  4.  That  there  was  a  waiver  of  the 
condition  and  forfeiture  by  the  local  agent  of  the  company, 
who  negotiated  the  insurance. 

1.  Was  the  writ  of  attachment  process?  The  statute  would 
seem  to  settle  this  question  beyond  dispute.  Section  2421  of 
the  Revised  Statutes,  provides  how  ^'  process"  may  issue.  It 
shall  be  tested  in  the  name  of  the  judge,  signed  by  the  clerk, 
and  sealed  with  the  seal  of  the  court.  Section  2591  provides 
that  the  clerk  may  deliver  to  any  attorney  ^'  blank  process 
and  seals."  Section  2420  provides  that  circuit  courts  may 
issue  **  writs,  process,  and  commissions."  Sec.  725:  The 
sheriff,  undersheriff,  and  deputy  may  execute  all  processes, 
writs,  precepts,  and  orders.  Sec.  2730:  The  writ  of  attach- 
ment is  issued  by  the  clerk  at  request.  It  is  directed  to  the 
sheriff  by  the  state,  attested  in  the  name  of  the  judge,  and 
sealed  by  the  seal  of  the  court;  and  before  executed  an  affi* 
davit  must  be  made  and  an  -undertaking  given.  Sec.  2786: 
The  officer  having  the  writ  of  attachment  shall  execute  it  by 
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seizing  the  property  of  the  defendant  to  satisfy  the  demand. 
This  writ  has  all  the  requisites  of  any  ^  writ  or  prooess 
named  in  the  statutes.    All  writs  are  oalled  ^^proeeaB"  in  the 
statutes.    A  writ  is  process,  and  prooess  is  a  writ^  interchange 
ably.    If  this  writ  of  attachment  is  not  process,  then  we  hafe 
no  process  in  this  state.    This  writ  was  issued  strictly  accord- 
ing to  law,  and  has  all  the  requisites  of  a  process  anyirherd. 
2.  Did  the  sheriff  in  serving  the  Writ  take  possession  of  the 
property,  or  did  he  dispossess  the  insured?    1.  The  sheriff 
returns  *Hhat  he  seized  the  property  on  the  writ'';  2.  James 
Carey,  the  plaintiff,  testified  on  the  trial  *'  that  he  told  Tucker, 
the  agent,  that  Stanley  had  attached  their  berries,  and  that 
he  was  going  to  try  and  fix  it  up,  and  pay  Stanley";  8.  The 
plaintiff,  long  after  the  fire  that  destroyed  the  property,  tra- 
versed the  affidavit  in  the  attachment  in  order  to  have  it  dis- 
missed.   If  it  had  not  been  fully  served,  it  could  do  no  harm; 
'4.  The  questions  and  answers  in  the  special  verdict  on  the 
traverse  assume  a  full  service  of  the  writ  and  levy  on  the  prop- 
erty: 1.  ^*  What  were  the  nu  mber  of  boxes  of  cranberries  levied 
upon  under  the  writ  of  attachment?    Answer,  1,658."    ^^7. 
What  other  property  of  defendants  was  seized  under  the  attach- 
ment and  destroyed  by  the  fire"?    Answered  by  the  court.    **  8. 
The  value  thereof  when  seized  "  ?    '^  10.  At  the  time  of  the  seiz- 
ure how  many  berries  remained  unpicked  *'?    ^  12.  Were  the 
berries  that  remained  unpicked  lost  and  injured  by  reason  of 
such  levy  and  seizure  under  said  writ  of  attachment''?    & 
The  special  verdict  in  this  case  finds  that  a  levy  of  the  attach- 
ment  had  been  made.     The  first  question  is:  *'  On  the  Mon« 
day  next  after  the  levy  under  the  Stanley  attachment  did  A 
L.  Tucker,  the  local  agent  of  the  defendant  at  Berlin,  Wiscon- 
sin, have  knowledge  that  the  levy  proved  under  the  Stanley 
attachment  had  been  made"?    Answered  by  the  court,  **  Yes.'' 
This  question  assumes  that  the  levy  had  been  proved.    The 
second  question  is:  "  Did  such  local  agent,  on  said  Monday 
^  after  the  levy  under  said  Stanley  attachment,  and  after  he 
had  knowledge  of  such  levy,  agree  with  the  plaintiff  that  the 
defendant's  policy  should  remain  in  force  upon  the  property 
insured"?    Answer,  "Yes."    There  is  not  only  a  specific 
finding  of  the  fact  that  a  levy  had  been  made,  but  the  find- 
ing  that  the  company  waived  the  forfeiture  is  based  upon 
such  fact.    The  statute  requires  the  officer  having  the  writ 
of  attachment  to  seize  the  property  of  the  defendant,  and  the 
officer  returns  that  he  did  seize  the  property;  and  the  fact 
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that  he  levied  upon  the  property  or  seised  it  is  found  by  the 
jury  and  by  the  court,  and  i0  a  concluBive  matter  of  recordy 
and  really  not  open  for  argument.  D.  C.  BvanSi  the  deputy 
sheriff  who  served  the  writ,  testified  on  the  trial  that  ^  he 
made  a  levy  by  taking  possession  of  the  berries,  and  contin- 
ued in  possession  until  they  were  burned.''  It  may  be  said 
that  there  may  be  evidence  of  record  that  the  officer  seized  or 
levied  on  the  property,  but  that  that  is  no  proof  that  he  took 
ezclusiye  possession  of  the  berries.  The  legal  definition  of 
the  word  '*  seizure"  is:  '^The  taking  possession  of  the  prop- 
erty by  an  officer."  **  They  are  seized  when  the  goods  are 
within  the  power  of  the  officer":  Bouvier's  Law  Dictionary, 
tit  Seizure.  And  so  the  legal  definition  of  ^^  levy"  is:  ^  To 
have  the  property  within  the  power  and  control  of  the  officer"; 
and  the  first  definition  is  '*  seizure":  Bouvier's  Law  Diction* 
ary,  tit  Levy.  ^*  When  an  officer  seizes  and  possesses  him« 
self  of  chattels  under  a  writ,  in  such  manner  as  to  enable 
him  to  maintain  trespass  or  replevin  against  a  wrongful  taker 
thereof  {Buckwheat  ▼.  St.  Croix  L.  Co,y  75  Wis.  194),  then  it 
is  a  sufficient  levy  and  service  of  the  writ.  There  can  be  no 
doubt  that  the  officer  here  stood  precisely  in  that  relation  to 
the  property.  There  can  be  no  question  but  that  Evans,  the 
deputy  sheriff,  took  exclusive  possession  of  the  property  un- 
der the  writ,  and  that  a  change  of  the  possession  of  the  prop- 
erty took  place  **  by  legal  process,"  in  the  language  of  the 
condition. 

•^  3.  Ought  the  company  to  have  declared  the  policy  void 
or  continued  it,  on  notice  of  the  breach  of  this  condition? 
This  was  the  ground  on  which  the  circuit  court  refused  to 
grant  a  new  trial  in  this  case.  This  condition  is  clear,  ex* 
plicit,  positive,  and  of  but  one  possible  meaning.  If  any 
such  change  in  the  possession  of  the  property  takes  place, 
"this  policy  shall  be  void  " — that  is,  ipso  facto  void.  It  is 
void  when  or  as  soon  as  this  takes  place,  and  is  no  longer  a 
policy  of  insurance.  There  is  no  room  for  construction  here. 
The  learned  judge  bases  his  decision  on  that  question  on  the 
case  of  Wakefield  v.  Orient  Ins.  Co.,  50  Wis.  532.  It  will  be 
seen  that  that  case  has  no  possible  application  to  this.  The 
condition  in  that  case  is:  "  If*  the  premises  insured  shall  at 
any  time  during  the  life  of  this  policy  become  vacant  by  the 
removal  of  the  owner  or  occupant,  without  immediate  notice 
to  the  company  and  indorsement  made  on  the  policy,  this  in* 
Btrument  shall  be  void  and  of  no  effect"    The  circuit  court 
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held  that  this  language  oonveyed  a  doabtfnl  meaningp  And  vai       I 
8abJ6otto«»8trucUon;  and  that  it  meant|  when  tba  premiaei 
became  Taoaiiti  without  notioe  to  the  company,  the  polipy  b^ 
came  voidi  aubject,  however,  to  the  action  of  the  company.    The 
company  must  indorse  on  the  policy  either  the  forfeiture  of 
the  policy  on  account  of  such  vacancy,  or  its  consent  to  its 
continuance.     When  the  insured  has  given  notioe  of  the  ▼&- 
cancy,  as  in  that  case,  he  has  done  all  he  can  do  or  is  re- 
quired to  do.    Then  the  company  must  act,  and  make  the 
indorsement  on  the  policy  of  the  forfeiture  or  continaanoo  of 
the  policy.    The  company  must  notify  the  insured  what  ac- 
tion it  intends  to  take.    The  company  did  not  do  this,  and 
therefore  there  was  no  forfeiture.    This  view  was  adopted  by 
this  court,  and  such  a  construction  of  the  condition  was  ap- 
proved.   Keeping  in  view  the  principle  that  a  forfeiture  is 
not  favored  and  should  not  be  declared  unless  compelled  by 
the  clear  and  positive  terms  of  the  condition,  *^  we  are  yet 
compelled  to  hold  that  this  condition  cannot  possibly  meaa 
anything  different  from  what  its  language  clearly  imports, 
and  that  there  is  no  chance  for  a  more  favorable  constructioii 
on  behalf  of  the  assured. 

4.  Was  such  forfeiture  waived  by  the  local  agent  of  the 
company  who  negotiated  the  insurance,  or  could  it  be  waived 
by  him?  The  local  agent,  Tucker,  had  very  early  knowledge 
of  the  levy  of  the  attachment,  and,  after  such  knowledge,  ac- 
cording to  the  testimony  of  the  plaintiff,  consented  to  a  con- 
tinuance  of  the  policy,  and  the  jury  so  found  in  their  special 
verdict  This  brings  us  to  consider  the  following  stipulation 
or  covenant  of  the  policy:  ^^And  it  is  further  expressly  cov- 
enanted by  the  parties  hereto  that  no  officer,  agent,  or  repre- 
sentative of  the  company  shall  be  held  to  have  waived  any  of 
the  terms  and  conditions  of  this  policy,  unless  such  waiver 
shall  be  indorsed  hereon  in  writing.''  The  evidence  of  such 
pretended  waiver  was  oral.  It  was  objected  to  by  the  learned 
counsel  of  the  appellant  on  that  account,  and  the  objection 
overruled.  This  we  must  hold  was  error.  We  know  of  no 
good  reason,  and  are  aware  of  no  authority  by  the  decisions 
of  this  court,  that  should  cause  us  to  declare  the  above  cov 
enant  or  stipuLition  void.  It  is  a  plain  and  explicit  stipula- 
tion of  the  contract  upon  which  the  minds  of  the  parties  met, 
aud  is  as  binding  on  the  assured  as  any  stipulation  in  the 
policy.  When  the  assured  sought  to  have  Tucker,  the  local 
agent,  waive  the  forfeiture  which  he  virtually  admitted  had 
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taken  place  by  a  chango  of  posseesion  of  the  property  in- 
Bored  by  legal  process,  he  knew  that  by  the  terms  of  his 
policy  he  had  no  power  or  authority  to  waive  it,  unless  it  was 
indorsed  on  the  policy  in  writing.  This  provision  was  a 
clear  restriction  and  limitation  of  his  power.  It  was  his  own 
fault  that  he  failed  or  omitted  to  have  such  waiver  so  in- 
dorsed. The  courts  cannot  relieve  a  party  from  the  legal 
consequences  of  such  an  omission  to  abide  by  the  plain  ^ 
stipulations  of  his  contract,  or  make  a  new  contract  for  him 
different  from  the  one  made  by  himself. 

But  this  question  has  already  been  decided  by  this  court 
in  recent  cases.  In  Knudaon  v.  Helda  F.  Int.  Co.^  75  Wis- 
198,  the  stipulation  of  the  policy  was  that  *'  agents  have  no 
authority  to  make  any  verbal  agreement  whatsoever  for  or  on 
behalf  of  this  company;  and  this  company  will  not  be  liable 
for  any  agreement  except  such  as  shall  be  indorsed,  signed^ 
and  dated  in  writing  on  this  policy."  The  pretended  waiver 
by  the  local  agent  was  of  the  proofs  of  loss  in  verbal  convai^ 
sation.  It  was  held  that  the  agent  had  no  power  to  wai^i^ 
conditions  in  the  policy  in  that  way,  or  not  indorsed  on  ChP^ 
policy;  and  therefore  such  testimony  was  improper,  and  shonlil 
have  been  excluded.  The  chief  justice,  who  wrote  the  opin* 
ion,  cites  Hankina  v.  Rockford  Ins.  Co.f  70  Wis.  1.  The  stip- 
ulation in  the  policy  in  that  case  was:  ^*  No  local  agent  can 
in  any  manner  waive  any  condition  of  this  policy."  The 
agent  had  consented  that  the  assured  might  put  a  mortgage 
on  the  property.  Mr.  Justice  Cassoday  said  in  the  opinion: 
'*It  has  been  frequently  held  by  this  and  other  courts,  in 
effect,  that  where  a  person  was  authorized  by  an  insurance 
company  to  make  a  contract  of  insurance,  he  thereby  had 
implied  authority  in  doing  so  to  waive  stipulations  as  to  the 
condition  of  the  property  or  other  facts  then  existing,  and  it 
may  be  as  to  subsequent  conditions,  if  such  waiver  is  made 
at  the  time  of  effecting  the  insurance.  But  those  oases  have 
no  bearing  upon  the  question  here  presented.  The  contract 
of  insurance  was  completed  in  all  its  terms,  and  binding  upon 
both  parties.  The  plaintiff  accepted  it  with  all  its  conditions 
and  limitations.  In  the  absence  of  any  fraud  or  mistake,  he 
was,  on  general  principles,  conclusively  presumed  to  know  its 
conditions."  I  may  say  further  that  if  the  agent  had  knowl« 
edge  of  certain  conditions  of  the  property  when  the  contract 
was  being  made,  such  knowledge  ent9red  into  and  became  a 
*^  part  of  the  contract,  and  modified  it  to  that  extent;  but  if 
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•uch  oonditions,  or  a  knowledge  of  tbem,  occur  subeequeniiy, 
his  power  to  waive  them  or  to  ohange  the  contract  in  any  ie> 
•pect  is  governed  strictly  by  the  provisions  of  tbe  oontraeL 
If  he  can  waive  any  condition,  he  most  do  so  only  in^the 
manner  provided  by  the  contract  In  that  case  the  attempted 
waiver  was  held  a  nullity.  There  is  no  difference  in  principle 
between  that  case  and  this.  Numerous  cases  in  other  ooorta  | 
are  cited  in  the  opinion  to  sustain  this  doctrine,  which  need  I 
not  be  recited  in  this  opinion.  ' 

The  learned  counsel  of  the  respondent,  with  considerable 
plausibility,  contends  that  the  agent  in  the  above  case  was 
prohibited  from  waiving  any  of  the  conditions  in  the  policy, 
while  here  the  agent  is  permited  to  waive  in  writing,  indorsed 
on  the  policy.  But  the  stipulation  here  is  both  prohibitory 
and  permissive.  It,  in  effect,  prohibits  any  agent  from  waiv- 
ing any  of  the  terms  and  conditions  of  the  policy,  unless  in 
writing,  indorsed  on  the  policy,  and  permits  the  agent  to  do 
so  in  that  way  only.  But  in  Knudson  v.  Hehla  F.  Ins,  Co.^  75 
Wis.  198,  the  provision  is  nearly  the  same  as  in  this  case,  aoii 
is  both  prohibitory  and  permissive,  and  yet  no  such  distinc- 
tion is  made. 

Cases  in  this  court  are  cited  by  the  learned  counsel  as  being 
adverse  to  such  a  doctrine,  such  as  Renier  v.  DwMing  Hmim 
In$.  Co.,  74  Wis.  89.  In  that  case  the  agent  knew  of  the 
mortgage  on  the  property  when  he  issued  the  policy,  and.  as 
said  above  in  relation  to  such  cases,  he  had  the  power  to 
waive  the  condition.  In  Oans  v.  8l  Paul  etc.  Ins.  Co.,  43 
Wis.  108,  28  Am.  Rep.  535,  the  agent  knew  that  the  house 
was  unoccupied  before  it  was  burned.  This  knowledge  of  the 
agent  was  held  to  be  that  of  the  company,  and  the  company 
afterwards  required  further  proofs  of  loss  at  considerable  ez« 
pense  to  the  insured,  and  that  waived  the  condition.  These 
cases,  together  with  others  cited  as  being  adverse  to  this  doc- 
trine, are  materially  different  and  inapplicable.*^  We  must 
therefore  hold  that  the  provision  of  the  policy  was  binding  on 
the  assured,  and  that  the  agent  neither  did  or  could  waive  it, 
or  the  forfeiture  of  the  policy  under  it,  verbally  or  by  parol, 
and  that  the  pretended  waiver  by  the  agent  was  a  nullity. 

There  are  three  subordinate  questions  raised  by  the  learned 
counsel  of  the  respondent  to  be  considered. 

1.  The  possession  of  all  the  insured  property  was  not 
changed  or  taken  away  from  the  insured  by  the  writ  of  at- 
tachment or  **by  legal  process."    Seven  hundred  dollars' 
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worth  of  the  insured  cranberries  covered  by  the  mortgage  of 
W.  D.  Williams  were  not  taken  by  the  writ  The  property 
insured  was  indivisible  and  an  entirety,  so  far  as  the  risk  was 
concerned.  This  condition,  that  the  possession  shall  not  be 
changed,  was  inserted  in  the  policy  to  secure  proper  care  of 
the  property  and  protection  from  fire.  The  company  knew 
the  assured,  and  was  willing  to  trust  its  possession  to  him» 
but  not  willing  to  trust  it  to  unknown  strangers  and  their 
questionable  care.  The  possession  of  a  large  portion  of  the 
property  by  others  would  equally  endanger  the  whole  and 
expose  it  to  loss.  This  question,  however,  is  decided  in  a 
similar  case  on  this  calendar,  of  Burr  v.  Oerman  Ins.  Co.^  84 
Wis.  76,  antCj  905,  and  the  question  treated  in  the  opinion 
of  Mr.  Justice  Gassoday  by  reference  to  previous  cases  in 
this  court  It  is  therefore  held  that  it  made  no  difference 
whether  the  possession  of  all  the  property  was  changed  or 
not,  if  the  possession  of  a  large  or  considerable  portion  of  it 
had  been  so  changed. 

2.  That  it  was  not  intended  that  such  an  involuntary 
change  of  possession  by  a  writ  of  process  should  forfeit  the 
policy,  but  it  must  be  by  some  act  of  omission  or  commission 
of  the  assured,  or  by  a  process  by  his  order  or  under  his  con- 
trol. It  is  held  that,  when  an  attachment  is  issued  against  a 
fraudulent  debtor,  he  suffers  it  to  issue  and  is  responsible  for 
it,  because  he  could  have  prevented  it  by  paying  **  the  debt 
when  due  and  by  not  committing  the  fraud  which  is  the 
ground  or  cause  of  it  But  the  company  had  the  un- 
doubted  right  to  make  such  an  event,  voluntary  or  involuntary, 
endangering  the  property  or  increasing  the  risk,  a  condition 
of  forfeiture.  The  insured  voluntarily  consented  to  the  con* 
dition,  and  he  cannot  complain. 

8.  Long  after  the  fire  the  attachment  was  dissolved.  It 
was  held  on  a  traverse  of  the  affidavit  that  the  writ  never 
ought  to  have  issued,  and  that  there  was  no  ground  for  it 
Does  such  fact  make  the  writ  any  less  a  *' legal  process" 
when  served?  It  was  a  legal  process  when  issued.  It  was 
issued  by  the  authority  of  and  according  to  law.  It  was 
based  on  a  sufficient  affidavit  The  dismissal  of  the  attach- 
ment on  the  trial  of  the  traverse  did  not  make  the  writ  void 
when  it  issued.  It  was  a  protection  to  the  officer  and  a  valid 
process.  It  did  not  issue  on  the  truth  of  the  affidavit,  al- 
though it  was  dismissed  on  its  falsity.  The  law  presumed 
the  affidavit  to  be  true,  and  authorized  the  writ     It  was  a 


816  Cabbt  v.  Gsbicav-Amjuicav  Is8»  Ca    rWHucomwi^ 

legal  process  when  it  was  served,  and  changed  the  poBSosiion 
of  the  property.  That  was  sufficient.  The  poflsession  of  H 
the  property  was  changed  by  it  at  the  time  lawfullyy  and  it 
pot  the  officer  in  possession  of  it  lawfully.  It  was  this 
change  of  the  possession  that  enhanced  the  risk  and  avoided 
the  policy. 

I  have  thus  disposed  of  all  the  contentions  of  the  distin- 
guished  counsel  of  the  respondent.  I  have  cited  but  few  of 
the  authorities  found  in  the  able  brief  of  the  learned  coansel  ' 
of  the  appellant  They  will  be  in  the  case  for  reference. 
Our  own  adjudicated  cases  seemed  to  be  sufficient  on  every 
question,  and,  when  they  are  so,  I  seldom  go  abroad  for  au- 
thority. The  case  was  very  ably  presented  by  the  learned 
counsel  on  both  sides.  The  exceptions  are  not  specially  oon« 
sidered.  The  main  questions  upon  which  the  case  depends 
only  have  been  considered.  The  defendant  company  proved 
a  good  defense  to  the  action,  and  the  *'  court  should  have 
rejected  the  testimony  tending  to  show  a  waiver  of  the  con- 
dition of  forfeiture,  because  such  waiver  was  not  indorsed  on 
the  policy  in  writing.  The  defendant  was  entitled  to  a  judg* 
ment  in  its  favor. 

By  the  Court.    The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  triaL 
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IirsiTRAMoi— Waitsr  ov  FoanmrBKy  Whbn  Must  Bb  nr  WBimra.— 
When  a  polioj  of  insnranoe  deolaree  that  there  om  be  no  waiTor  except  ta 
writing  indorsed  on  the  poUoj,  oondttionB  in  the  polioj  eannot  be  waived  by 
an  agent  to  whom  the  provUion  as  to  written  indorsement  relatee,  ezoepA  is 
the  manner  in  the  contract  provided:  Wkeaton  r.  North  British  etc*  Ins.  Ok^ 
76  Cal.  416;  9  Am.  St.  Rep.  216,  and  extended  note  folly  disonssing  this  sab- 
ject;  note  to  BurlingUm  Ins.  Co.  t.  Oibbons,  19  Am.  St.  Rep.  124.  The  eon* 
trary  doctrine  is  maintained  in  Phoenix  /ml  Co,  ▼.  Mwngtr^  49  Kaa.  178;  83 
Am.  St  Rep.  360;  while  in  VieU  ▼.  Germania  /its.  Cb.,  26  Iowa,  9;  96  Am.  Dea 
83,  the  role  is  stated  to  be,  that  an  inaaranoe  company  may  waive  a  forfeitors 
arising  from  a  breach  of  condition  in  its  policy,  by  parol,  in  a  oase  where  the 
policy  is  not  attested  by  the  corporate  seal  of  the  company, 

l!ffS(rRANOi— OoNDrrioN  AoAiNsr  a  Chanob  ov  Posbbssiok  Is  not  broken 
where  the  sale  was  voidable  and  was  afterwards  set  asidet  CommerekU  ela 
Assur,  Gpl  r.  Scammon,  126  HI  856;  9  Am.  St  Rep^  607»  and  note. 
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Bailway  Company. 

{M  yrmaomox,  106.) 

BmUlboao  Oomtaviiik-Dutt  to  Maintain  Safe  Platpobiu,  to  Whom 
OwiKO. — A  railroad  oompany  ia  boand  to  provide  reasonably  lafe  plat- 
forms for  the  use  not  only  of  persons  who  intend  to  travel  by  ordinary 
passenger  trains,  bnt  also  of  persons  who  come  to  a  station  with  such 
intending  passengers  to  see  them  off;  bnt  po  each  dnty  can  be  implied 
in  favor  of  persons  who  aocompany  to  a  station  for  that  purpose  one  who 
is  an  intending  passenger  merely  in  the  restricted  sense  of  having  con* 
tracted  for  the  privilege  of  riding  on  a  freight  train,  to  take  care  of 
some  stock  conveyed  thereon.  Snoh  persons  are  bare  licenseeSp  and  the 
company  owes  them  no  dnty  except  in  that  capacity. 

Action  to  recoyer  damages  for  personal  injuries  alleged  to 
have  been  received  hj  reason  of  the  defendant's  negligence  in 
failing  to  provide  a  proper  platform.  The  plaintiff's  husband 
had  received  permission  to  load  some  horses  on  a  freight  train 
at  the  high  platform  ordinarily  used  for  the  loading  of  freight 
instead  of  at  the  stockyard,  and,  as  a  part  of  the  contract  for 
the  carriage  of  the  horses,  had  been  granted  the  privilege  of 
riding  on  the  same  train  with  them,  so  as  to  be  able  to  take 
care  of  them  while  in  transit  On  the  night  on  which  the 
train  was  to  start  the  plaintiff,  accompanied  by  some  friends, 
went  with  her  husband  to  the  station  to  see  him  off.  Having 
bidden  him  good-bye,  while  standing  on  the  high  platform, 
she  turned  and  proceeded  to  leave  it  by  a  flight  of  steps  with 
the  position  of  which  she  was  well  acquainted.  The  night 
was  very  dark,  but  she  found  the  steps  and  had  placed  her 
right  foot  upon  the  upper  one,  when  she  was  startled  by  the 
approach  of  a  train,  and  in  a  hasty  effort  to  finish  the  descent 
missed  the  step  with  her  left  foot  and  fell  to  the  ground,  re- 
oeiving  the  injuries  complained  of.  The  train  by  which  the 
plaintiff's  husband  was  to  travel  was  strictly  a  freight  train. 
The  agent  was  not  allowed  to  sell  passenger  tickets  for  it,  and 
the  only  persons  allowed  to  ride  upon  it  were  the  company's 
employees  and  persons  who  were  in  charge  of  livestock.  A 
verdict  for  three  thousand  five  hundred  dollars  was  rendered 
for  the  plaintiff,  and  a  motion  for  a  new  trial  on  the  ground 
that  it  was  contrary  to  law  and  to  the  evidence  was  denied. 

John  T.  Fish^  Jaekaan  and  Jackson^  and  Burton  Hanson^  tor 
the  appellant. 

FetherB^  JeffrUj  and  Fifield^  for  the  respondent 
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■^*  PnvHBT,  J.  There  ii  no  oonfliot  in  the  eridenoe  in  i^ 
latioQ  to  the  dntj,  if  any,  which  the  defendant  owed  the 
plaintiff,  or  as  to  the  facte  relied  on  to  show  that  the  defend- 
ant was  guilty  of  negligence  caueing  the  injary  which  she 
eustained.  All  the  eyidence  is  embraced  in  the  bill  of  excep- 
tions, and  the  court  having  refused  to  direct  a  yerdict  for  de- 
fendant, and  to  set  aside  the  yerdict  on  the  ground  that  it 
was  contrary  to  law  and  the  evidence,  the  question  to  be  de. 
terrnined  is  wholly  one  of  law. 

The  transaction  in  question  between  the  plaintiff  ^8  hue- 
band   and  the  railway  company  is  relied  on,  in  virtue  of 
wliich  it  is  alleged  that  the  company  owed  the  plaintiff  a 
duty;   but  it  could  arise  only,  if  at  all,  by  virtue  of  her 
privity  or  legal  relation,  under  the  circumstances,  with  her 
husband.    The  particular  business  in  hand  had  no  relation 
to  or  connection  with  the  passenger  business  or  traffic  of 
the  company,  but  concerned  only  the  method  of  conducting 
its  freight  trafBc  and  business,  and  the  rights  and  dutiee 
^^'  arising  out  of  it  in  the  carriage  of  livestock.    The  fact 
that  the  plaintiff's  husband  was  allowed  to  accompany  the 
train,  and  ride  in  the  car  or  on  the  train  to  take  care  of  the 
horses,  without  charge  for  it  other  than  the  sum  paid  for  the 
car,  was  a  mere  incident  of  the  carriage  of  the  stock,  and  did 
not  give  him  all  the  rights  of  an  intending  passenger  on  a 
passetiger  train,  though  he  would  not  be  chargeable,  if  in* 
jured  on  the  trip  by  the  neglect  of  the  company,  with  con- 
tributory negligence  because  riding  in  a  freight  car  and 
exposed  to  greater  peril  than  if  he  rode  in  a  passenger  car: 
Lawaon  v.  Chicago  etc.  Ry.  Co,,  64  Wis.  447;  54  Am.  Rep.  634 
We  consider  it  misleading  to  treat  the  rights  of  the  plaintiff 
and  her  husband,  and  the  duties  the  company  owed  Ihem,  or 
either  of  them,  upon  the  basis  or  from  the  standpoint  that  the 
husband  was  an  intending  passenger  in  the  ordinary  passen- 
ger traffic  of  the  company.    The  real  nature  of  the  transaction 
and  attending  circumstances  must  be  considered,  with  a  view 
of  ascertaining  what,  if  any,  duty  the  company  owed  the 
plaintiff. 

The  company  owes  certain  duties,  no  doubt,  in  regard  to 
the  safety  of  its  platform,  to  those  who  come  upon  it  in  pur- 
suit of  a  matter  of  common  interest  to  both.  "The  principle 
appears  to  be  that  invitation  is  inferred  where  there  is  a  com- 
mon interest  or  mutual  advantage,  while  a  license  is  inferred 
where  the  object  is  the  mere  pleasure  or  benefit  of  the  person 
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Qsing  it":  Campbell  on  Negligenoe,  seo.  88;  BenneU  ▼.  SaU^ 
r^ad  Co.j  102  U.  8.  686.  A  licensee  who  enters  upon  or  uses 
premises  by  permission  only,  without  any  entioement,  allure- 
ment, or  inducement  being  held  out  to  him  by  the  owner  or 
occupanti  cannot  recover  damages  for  injuries  caused  by  ob- 
structions or  insufficiency.  He  goes  there  at  his  own  riski 
and  enjoys  the  license  subject  to  its  concomitant  perils,  and 
no  duty  is  imposed  by  law  on  the  owner  or  occupant  to  keep 
his  premises  in  a  suitable  condition  for  those  who  come  there 
or  use  them  solely  for  their  own  convenience  ^^^  or  pleasure. 
He  must  use  the  premises  in  the  condition  in  which  he  finds 
them:  Vanderbeeh  v.  Hendry ^  84  N.  J.  L.  472;  Oailagher  v. 
Humphrey f  6  L.  T.,  N.  8.,  684;  Ivay  ▼.  Hedges,  9  Q.  B.  Div.  80;. 
Reardon  v.  Thompson^  149  Mass.  267.  As  to  a  licensee,  so 
long  as  there  is  no  active  misconduct  towards  him,  no  lia- 
bility is  incurred  by  the  occupier  of  the  premises  by  reason  of 
injury  sustained  by  a  visitor  thereon:  Sweeny  v.  Old  Colony  etc. 
R.  R.  Co.,  10  Allen,  868;  87  Am.  Dec.  644.  If  the  presence  of 
the  plaintiff  on  the  platform  had  any  necessary  or  proper  con- 
nection with  any  business  or  traffic  she  had  or  designed  to  have 
with  the  company,  or  she  was  an  intending  pasenger  on  a  train 
about  to  depart,  then  an  invitation  would  no  doubt  be  implied 
on  the  part  of  the  company  for  her  to  come  upon  and  use  the 
platform  for  such  purposes,  and  a  consequent  duty  devolved 
on  it  to  use  due  care  to  have  the  platform  reasonably  safe, 
both  as  to  access,  use,  and  departure  from  it.  This  view  is 
not  only  a  reasonable  one,  but  is  sustained  by  numerous  ad- 
judications: Smith  on  Negligence,  59,  60,  and  cases  cited; 
Heaven  v.  Pender,  9  Q.  B.  Div.  802, 805;  Indermauerr.  Dames, 
L.  B.  2  Com.  P.  811,  Smith  v.  London  etc.  Docks  Co.,  L.  B. 
8  Com.  P.  826.  And  we  think  it  equally  well  settled  that 
where  an  intending  passenger  is  about  to  take  a  train  in 
the  course  of  regular  passenger  traffic,  the  implied  invitation 
extends  also  to  those  who  go  upon  the  platform  to  see  him 
off,  and  as  well  to  those  who  go  there  to  meet  a  friend 
expected  to  arrive.  In  Watkins  v.  Great  Western  Ry.  Co.^ 
46  L.  J.  Com.  P.  Div.  817,  821,  Denman,  J.,  said:  "I  re- 
gard the  passenger's  friend  so  permitted  to  go  along  •  •  .  • 
as  not  being  in  the  nature  of  a  person  barely  licensed  to  be 
there,  but  as  being  invited  to  the  same  extent  as  the  pas- 
senger he  accompanies,  and  who  is  there  on  lawful  business 
in  which  the  passenger  and  the  company  have  both  an  inter- 
est."   And  many  cases  in  this  country  sustain  the  same  view: 
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Tobin  ▼.  PorUand  etc.  R.  R.  Co.,  69  Me.  183;  8  Am.  Rep.  41S; 
Hamilton  v.  Texa$  tie.  Ry.  Co.,  64  Tex.  '^^  251;  58  Am.  Rep^ 
766;  McKone  v.  Michigan  Cent.  R.  R.  Co^  51  Mich.  601;  47  Am. 
Rep.  596;  Atchison  etc.  R.  R.  Co.  t.  Johns,  86  Kan.  769;  69  Am. 
Rep.  609;  ToUdo  etc.  Ry.  Co.  t.  Grwh,  67  IlL  263;  16  Am. 
Rep.  618;  Central  R.  &  B.  Co.  r.  Smith,  80  6a.  626. 

The  dutj  of  railroad  companies  to  maintain  sufficient  and 
proper  platforms  for  the  use  and  accommodation  of  paesen- 
gers,  and  to  properly  light  them,  is  fully  set  forth  in  Pattern 
V.  Chicago  etc.  Ry.  Co.,  32  Wis.  624.    No  duty  will  arise  on 
the  part  of  the  company  in  guarding  or  lighting  its  platform 
as  to  a  particular  person,  unless  there  has  been  an  implied 
invitation  on  its  part,  at  least,  for  him  to  enter  in  respect  to 
some  matter  of  common  interest  between  them,  or  in  which 
the  party  is  in  some  proper  way  connected.    There  is  no  nni- 
versal  rule  applicable  alike  to  all  cases,  and  the  difficulty  of 
determining  whether  a  mere  license  or  an  invitation  to  enter 
and  use  the  platform  will  be  implied  has  been  found,  in  the 
practical  application  of  these  rules  of  liability,  to  be  very 
embarrassing.      All   the  cases  cited,  or  which  have  come 
under  our  observation,  are  those  where  an  invitation  has  been 
implied  in  favor  of  one  or  more  friends  of  an  intending  or 
arriving  passenger,  between  whom  and  the  company  the  re* 
lation  of  carrier  and  passenger  existed  in  the  course  of  regu- 
lar passenger  traffic;  and  the  implication  of  invitation  and 
consequent  duty  to  those  who  go  to  welcome  the  coming  and 
speed  the  parting  guest  seems  to  be  founded  on  the  amenities 
and  social  observances  which  are  an  inseparable  concomitant 
of  modern  railway  passenger  traffic  and  travel.    We  think 
that  the  rule  is  limited  to  the  usages  in  which  it  had  its 
origin.     We  do  not  think  any  such  invitation  or  implication 
of  duty  arises,  in  a  matter  relating  to  freight  traffic,  as  to  one 
having  no  interest  in,  or  duty  to  perform,  in  relation  to  the 
matter  in  hand,  and  that  it  ought  not  to  be  so  extended 
without  some  strong  reason  for  it. 

Negligence  consists  in  the  violation  of  some  duty,  having 
^^*  regard  to  the  relation  between  the  parties,  to  time,  place, 
and  circumstances;  and  whether  a  duty  arises  that  may  be 
violated  or  neglected,  there  being,  as  here,  no  dispute  as  to 
the  facts,  is  a  question  of  law  to  be  determined  by  the  court. 
As  was  said  in  CahiU  v.  Layton,  57  Wis.  614, 46  Am.  Rep.  46, 
''  It  is  true  that  fault  and  negligence  in  keeping  and  main- 
taining the  platform  is  alleged;  but  in  the  language  of  Willes^ 
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J.,  in  Oautret  ▼.  Egerton^  L.  R.  2  Com.  P.,  875,  *  to  bring  the 
case  wiihiD  the  category  of  actionable  negligence,  some  wrong- 
ful act  mnst  be  shown,  or  a  breach  of  some  positive  duty 

It  18  not  enough  to  show  that  the  defendant  has  been  guilty 
of  negligence,  without  showing  in  what  respect  he  was  negli- 
gent, and  how  he  became  bound  to  use  care  to  prevent  injury 
to  others.' "  And  so  in  Cols  t.  MeKey,  66  Wis.  610,  67  Am. 
Rep.  293:  ''  To  constitute  actionable  negligence,  the  defend- 
ant  must  be  guilty  of  some  wrongful  act  or  breach  of  positive 
duty  to  the  plaintiff."  The  duty  of  the  company  in  such  a 
case  is  relative,  and  not  absolute;  and  this  is  well  illustrated  in 
OristDold  v.  Chicago  etc.  Ry,  Co.j  64  Wis.  657;  QUlis  v.  Penmr 
sylvania  R  R  Co.,  69  Pa.  St  143;  98  Am.  Dec.  317;  and 
Baltimore  etc.  R.  R.  Co.  v.  Schwindling,  101  Pa.  St.  261;  47 
Am.  Rep.  706.  A  railway  company  has  a  right  to  expect 
that  an  arriving  passenger  or  an  intending  one  may  be  met 
or  accompanied  by  friends,  and  so  it  may  be  said  that,  in  vir- 
tue of  the  relation  between  the  passenger  and  the  companyi 
there  is  an  implied  invitation  in  their  case,  and  that  it  owes 
them  a  corresponding  duty.  Not  so,  however,  in  the  excep- 
tional case,  in  freight  trafSc,  where  ladies,  or  others  even,  at- 
tend one  who  is  about  to  leave  in  a  freight-car,  riding  in 
charge  of  livestock — one  who  cannot  be  said  to  be  a  passenger 
except  in  a  very  limited  and  restricted  sense.  Such  cars,  in 
the  usual  coarse  of  business,  have  no  business  to  transact  at 
platforms,  save  as  the  one  in  charge  of  stock  may  enter  across 
it  to  go  to  the  office,  and  the  company  is  not  expected  to  pro- 
vide a  platform  and  have  it,  or  the  steps  leading  ^^^  to  it, 
protected  by  rails  or  lights  at  stock  chutes,  for  the  use  of  such 
so-called  passengers,  or  those  who  may  come  to  see  them  off. 
The  court  must  take  notice  of  the  general  methods  of  trans- 
acting such  business  and  of  matters  of  common  knowledge. 
To  hold  that  the  company  owes  such  duties  in  these  excep- 
tional cases,  where,  from  motives  of  mere  cariosity  or  of 
friendship,  or  even  of  affection,  persons  come  to  see  off  one  in 
charge  of  livestock,  would  unduly  burden  and  embarrass  the 
freight  traffic  of  the  company,  and  establish  a  rule  which  has 
not  heretefbre  been  supposed  to  obtain.  Lights  are  not  main- 
tained in  or  about  such  places  as  upon  passenger  platforms* 
and  railings  around  them  would  be  a  great  hindrance,  and  on 
the  sides  of  a  few  steps  or  stairs  unusual  or  unneoeasary. 

The  facts  and  circumstances  in  this  case  were  not  such  as 
to  give  rise  to  any  implied  invitation  to  the  plaintiff  to  come 
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or  be  on  the  platform  on  the  evening  in  qneeiion,  and  wliolly 
(ail,  in  our  judgment,  to  ihow  that  the  company  owed  her  any 
duty  except  that  of  a  mere  licensee,  to  come  or  go  as  others 
might,  with  the  attendant  risk.    It  is  material  to  note  the 
nndisputed  facts.    This  station  was  one  where  but  little  busi- 
ness was  transacted,  and  but  two  shipments  of  stock  had.  been 
made  by  the  train  in  question  within  two  years.    The  plain- 
tiff was  familiar  with  the  platform,  and  had  been  upon  it  often 
as  a  passenger,  both  going  and  coming,  and  knew  all  about 
the  steps,  and  had  been  up  and  down  them  a  dozen  times. 
The  high  platform  in  question  was  never  lighted  except  when 
excursion  trains  were  run  to  the  fair,  etc.    Evidently  she  and 
her  husband  understood  this,  for  they  and  their  party  brought 
lanterns  with  them.    The  plaintiff  brought  her  lantern,  and 
there  were  at  least  three  lanterns  at  one  time  there,  and  at  no 
time  less  than  two.    Buch  lights  as  these  are  the  ones  used  in 
and  around  freight  trains  and  stations,  and  in  loading  stock- 
cars.  The  company  was  not  bound  to  allow  the  ^^*  plaintiff's 
husband  to  load  his  horses  from  the  high  platform,  nor  to  em- 
bark or  take  the  train  from  that  point,  any  more  than,  in  the 
case  of  an  arriving  train,  it  would  be  bound  to  allow  him  to 
disembark  or  get  off  there.    In  Hemmingway  v.  Chicctgo  etc 
Hy.  Co.f  67  Wis.  676,  it  was  said:  *'If  the  company  oarries 
passengers  upon  its  freight  trains,  we  are  aware  of  no  rule  of 
law  which  makes  it  the  duty  of  the  company  to  give  such 
passengers  an  opportunity  to  disembark  on  the  depot  plat- 
form.   In  many,  perhaps  in  most,  cases  this  would  be  impractt* 
cable;  and  it  is  common  knowledge  that  it  is  not  usually  done. 
The  company  fulfills  all  its  legal  requirements  if  it  affords 
such  passengers  sufficient  opportunity  to  leave  the  train  at  a 
reasonably  safe  and  convenient  place  upon  the  depot  grounds 
of  the  station,  although  not  at  the  depot  or  platform.'* 

The  plaintiff's  rights,  whatever  they  were  in  this  case,  were 
no  greater  than  those  of  her  husbandi  in  privity  with  whom 
she  derived  them.  The  plaintiff's  husband  had  solicited  the 
privilege  of  loading  the  horses  into  the  car  at  the  high  plat- 
form, undoubtedly  so  as  to  have  it  coupled  in  from  that  point 
This  privilege  was  granted  him,  for  otherwise  the  horses  would 
have  been  loaded  in,  and  the  oar  would  have  started  from, 
the  stockyard,  some  distance  west  of  the  depot  Neither  the 
plaintiff  nor  her  husband  was  in  any  just  sense  invited  to  the 
platform,  so  as  to  devolve  on  the  company  any  duty  in  respect 
to  the  plaintiff's  presence  there.    They  were  licensees;  ce^ 


Jan.  1893.]      DowD  v.  CmoAQO  ira  Bt.  Ca  923 

tainlj  80  as  to  the  plaintifll  Conceding  that  her  husband 
was  invited,  in  a  legal  sense,  to  the  office  to  sign  the  contraoti 
the  plaintiff  had  no  duty  to  perform  and  no  interest  to  care 
for  in  that  respect.  In  no  fair  or  legal  sense  can  it  be  said 
that  the  plaintiff  was  invited  there  by  the  defendant  What- 
ever right  she  had  was  as  a  mere  licensee,  and  the  company  did 
not  owe  her  any  duty  except  in  that  capacity.  When  the 
horses  had  been  put  in  the  car,  and  the  freight  contract  ^^* 
signed,  the  agent  gave  over  to  the  plaintiff's  husband  and  his 
party,  consisting  in  all  of  some  seven  persons,  the  entire  con* 
trol  of  the  depot,  requesting  them,  when  they  left,  to  put  out 
the  lights  in  the  waiting-room  and  close  the  door.  While  they 
occupied  the  waiting-room  until  the  train  came,  not  by  virtue 
of  any  implied  invitation  arising  out  of  the  business  in  hand, 
but  by  the  permission  or  license  to  load  the  horses  and  have  the 
car  start  from  the  high  platform  instead  of  the  stockyards, 
the  party  took,  in  addition  to  the  knowledge  of  the  situation, 
the  risks  and  dangers  incident  to  it.  They  had  the  lights 
ordinarily  used  in  such  business  to  avoid  danger  or  injury, 
and,  had  a  reasonably  prudent  use  been  made  of  the  means 
at  hand,  there  is  no  reason  to  suppose  that  the  plaintiff  would 
have  suffered  any  injury.  The  reason  for  not  doing  so  is  that 
she  did  not  think  of  it.  It  was  her  duty  to  think  of  it,  and 
not  the  duty  of  the  company.  We  think  that  upon  the  whole 
case  it  may  be  properly  said  the  plaintiff  has  wholly  failed  to 
show  the  breach  by  the  defendant  of  any  duty  it  owed  to  her. 
For  these  reasons  we  think  that  the  verdict  should  have  been 
set  aside,  and  a  new  trial  granted. 

By  the  Court.    The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  triaL 

Railboads — DuTT  TO  Kbkp  Plattorms  SAra.— The  nila  is  well  settled 
that  railroad  oompanies  are  bound  to  make  and  keep  their  statioDSp  station 
platforms,  and  approaches  thereto  safe  for  persons  going  ther*  to  assist 
passengers^  or  to  receive  or  part  with  thems  Bztended  note  to  IdUk  Rock  eto 
My,  Co,  T.  LawUrn^  29  Am.  St.  Rep.  66^  whero  tho  oases  disooMing  this  sub* 
{sot  will  be  f  oond  ooUeoted. 
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MoGlubb  V.  City  of  Sparta. 

(84  WnooMnv,  9801] 

MmrxoirAL  Oorpokatioii»— Liabilitt  iob  Dxraon  nr  SfDzwALKs.— It  h 
\hm  datj  of  »  dty  which  allows  a  houae-owiiflr  to  mMntMW  %  balohwaj 
in  a  itdowalk  to  toe  to  U  that  soch  hatchway  ia  >o  loottbed  aad  «ob« 
atracted  aa  not  to  be  anneoasaarily  insecare  for  peraona  pawing  whaa  it 
ia  open,  and  it  it  therefore  not  error  isx\  an  action  for  injariea  cnnaad  bj 
falling  into  a  hatchway,  to  snbmit  to  the  jnry  the  qneation  whether  tiba 
aidewalk  waa  defective  by  reason  of  the  imprc^wr  location  oflsndi  hstieh 
way, 

NaoLioKHOi,  CuROURKBNT  ov  Third  Psbsoh,  No  DiFuai;  Wkbi. — A 
city  ia  liable  for  the  injuries  received  by  a  traveler,  who  falla  into  a 
hatchway,  which  a  house^owner  haa  been  allowed  to  locate  and  main- 
tain in  a  dangerona  position,  although  tha  immediate  eanaa  of  tiia 
accident  waa  the  negligence  of  such  honaaH>wner  ia  not  gnardiag  tfaa 
opening. 

Action  to  recover  damages  for  personal  injuries.  For  Um 
purpose  of  convenient  access  to  a  cellar,  one  Baldwin,  a  store- 
keeper in  Sparta,  had  constructed  a  hatchway  near  the  middle 
of  a  plank  sidewalk.  Having  occasion  to  use  it  one  evening  he 
opened  it,  and  stationed  his  wife  with  a  lantern  beside  it  to 
warn  passersbj.  After  a  while  she  left  her  poet  for  some 
reason  and  went  into  the  store,  placing  the  lantern  on  a  box 
near  the  opening.  During  her  absence  the  plaintiff  passed 
along  the  sidewalk  with  her  mother,  and  not  seeing  the  open 
hatchway  stepped  into  it  and  was  injured.  The  defendant 
appealed  from  the  denial  of  a  motion  asking  for  a  new  triaL 

Morrow  and  Masters^  for  the  appellant. 

C.  J.  Smith  and  0.  B.  Wyman^  for  the  respondent, 

•'^^  Lyon,  C.  J.  The  hatchway  through  which  the  plain- 
tiff fell  was  inserted  in  the  sidewalk  by  Mr.  Baldwin,  with 
the  knowledge  and  consent  of  the  city  authorities,  and  with 
their  implied  license  that  the  same  should  bo  opened  and 
used  from  time  to  time  as  the  exigencies  of  his  business 
might  require.  While  it  was  probably  lawful  for  the  city  to 
allow  Mr.  Baldwin  to  make  an  outside  hatchway  in  the  side- 
walk leading  to  his  cellar,  it  was  the  duty  of  the  city  to  see  to 
it  that  the  same  was  so  located  and  constructed  as  not  to 
render  the  walk  unnecessarily  unsafe  to  persons  passing 
along  the  same  when  the  hatchway  should  be  open.  If  not 
thus  located  and  constructed,  the  walk  was  defective,  and 
a  failure  of  duty  on  the  part  of  the  city  in  respect  thereto 
is  negligence. 


^^ 
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Water  street  seems  to  be  one  of  the  principal  th(^oaghfaree 
In  the  city  of  Sparta,  and  large  numbers  of  people  travel  the 
same,  and  the  sidewalks  thereof,  daily  and  nightly.  The 
hatchway  in  question  was  located  nearly  in  the  oenter  of 
the  walk  (the  center  line  thereof  crossing  it),  and  directly  in 
the  line  of  most  of  the  travel  over  the  walk.  The  danger  that 
persons  passing  along  such  walk  when  the  hatchway  was 
open  would  fall  into  the  opening  was  much  greater  than  it 
would  have  been  had  the  hatchway  been  located  close  to  the 
store,  or  even  close  to  the  curb,  thus  leaving  seven  feet  of  the 
walk,  extending  from  one  side  thereof  two  feet  past  the  center, 
unobstructed.  This  is  manifest.  It  was  the  duty  of  the  city 
to  direct  the  location  of  the  hatchway  with  due  regard  to  the 
safety  of  travelers  upon  the  '^'  walk.  It  is  obvious  that  this 
was  not  done,  but  the  hatchway  was  located  by  Baldwin  with 
sole  reference  to  the  convenient  transaction  of  his  own  busi- 
ness. Under  these  circumstances,  had  the  court  held  it  con- 
clusively proved  that  the  sidewalk  was  defective  because  of 
the  improper  location  of  the  hatchway,  it  would  be  difBcult 
to  say  that  the  ruling  was  erroneous.  However,  the  court  did 
not  so  hold,  but  (what  is  more  favorable  to  the  city)  submitted 
to  the  jury  the  question  whether  the  sidewalk  was  defective 
because  of  the  improper  location  of  the  hatchway  and  the 
consequent  negligence  of  the  city  in  respect  to  its  location. 
The  jury  must  have  resolved  the  question  against  the  pity, 
else  they  could  not  have  found  for  plaintiff,  under  the  charge 
of  the  court.  We  think  the  city  cannot  be  heard  to  allege 
that  the  submission  of  the  above  question  to  the  jury  was 
error.. 

But  it  IB  maintained  by  the  learned  counsel  for  the  city 
that  Baldwin  was  negligent  in  not  properly  guarding  the 
opening,  which  negligence  was  an  independent,  proximate 
cause  of  the  injury  complained  of^  and  that  for  this  reason  the 
city  is  not  liable  in  this  action.  Assuming,  for  the  purposes 
of  the  case,  that  the  negligence  of  Baldwin  is  conclusively 
proved,  there  are  adjudications,  notably  in  Massachusetts, 
which 'sustain  the  above  contention.  Among  these  are  the 
cases  of  Rowell  ▼.  LoweU,  7  Gray,  100;  66  Am.  Dec.  464;  Kid- 
der ▼.  DwMtable^  7  Gray,  104;  Shepherd  v.  CheUea^  4  Allen, 
113.  It  ia  held  in  thoee  cases  that  if  the  injury  is  the  com* 
bined  result  of  a  defect  in  the  highway  and  the  negligence  or 
unlawful  act  of  a  third  person,  the  town  or  city  is  not  liable 
lor  such  injury. 
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Whether,  in  order  to  render  a  town  or  city  liable  in  an  ae- 
tioi)  founded  upon  an  alleged  defect  in  a  highway,  tha  defect 
must  be  the  sole  cause  of  the  injury  complained  of,  was  dis- 
cussed by  the  late  Chief  Justice  Dixon  in  Houfe  ▼.  Fvlion^  29 
Wis.  296;  9  Am.  Rep.  668.    The  conclusion  reached  by  the 
court  '^^  in  that  case  was,  that  *'  if,  besides  the  defect  in  the 
way,  there  is  another  proximate  cause  of  the  injury,  contribu- 
ting directly  to  the  result,  but  which  cause  is  not  attributable 
to  the  fault  or  negligence  of  the  plaintiff,  nor  of  any  third  per- 
son  the  town  is  liable,  provided  the  jury  shall  deter- 
mine that  the  damage  would  not  haye  been  sustained  bat  for 
the  defect  in  the  way.''    The  writer  of  this  opinion  presided 
at  the  trial  of  that  ease,  and  granted  a  nonsuit,  in  accordance 
with  certain  adjudications  in  Massachusetts,  which  are  cited 
by  the  chief  justice  in  his  opinion.    This  court  repudiated  the 
doctrine  of  those  cases,  and  reversed  the  judgment  of  nonsoit 
The  plaintiff,  Houfe,  afterwards  recovered  for  his  injuries,  and 
the  judgment  in  his  favor  was  affirmed  by  this  court:  Houfs 
V.  Fulton,  84  Wis.  608;  17  Am.  Rep.  463.     But  the  question 
here  presented,  whether  the  city  can  be  held  liable  where,  aa 
in  this  case,  the  other  proximate  cause  of  the  injury  is  the 
negligenoe  of  a  third  person,  was  not  decided  in  Houfs  ▼• 
Fulton. 

The  above  question,  however,  has  been  decided  in  several 
latep  adjudications  of  this  court  against  the  doctrine  of  the 
cases  in  7  Qray  and  4  Allen,  first  above  cited.  Thus,  in  Stet' 
Ur  V.  Chicago  etc.  Ry.  Co.,  46  Wis.  497,  it  was  held  that  where 
the  negligence  of  the  railroad  company  directly  contributed 
to  the  injury  of  one  of  its  employees,  the  company  is  liable 
therefor,  though  it  also  appears  that  the  negligence  of  a  co- 
employee  contributed  directly  to  the  injury.  It  is  there  aaid 
the  rule  is  universal  that  contributory  negligence,  to  defeat  an 
action,  must  be  the  negligence  of  the  plaintiff,  or  of  some  other 
person  for  whose  acta  he  is  responsible. 

In  Athimon  v.  Goodrich  Tran^p.  Co.,  60  Wis.  141,  60  Am. 
Rep.  852,  Mr.  Justice  Taylor  discussed  this  subject  quite 
elaborately,  and  cited  numerous  cases  elsewhere  in  support  of 
the  rule  of  SteUer  v.  Chicago  etc.  Ry.  Co.,  46  Wis.  497,  which 
was  there  reaffirmed  by  this  court.  The  rule  there  adopted 
is  correctly  stated  in  a  headnote  as  *^*  follows:  *'  In  an  action 
for  an  injury  from  negligence,  the  fact  that  another  person 
contributed,  either  before  the  defendant's  interposition  or 
concurrently  therewith,  in  producing  the  daxfiage,  is  no  de> 
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fense.''  The  same  rule  has  since  been  applied  in  Papworth  v. 
Milwaukee,  64  Wis.  389,  and  SJierman  v.  Menominee  R.  L.  Co^ 
72  Wis.  122.  It  is  now  too  firmlj  established  in  our  joiispni" 
dence  to  be  repealed  or  disturbed  by  judicial  decision. 

The  charge  of  the  learned  circuit  judge  to  the  jury  is,  we 
think,  in  strict  accordance  with  the  foregoing  views.  Many 
exceptions  were  taken  thereto,  but  it  seems  hardly  necessary 
to  set  out  the  charge  in  full  or  to  state  such  exceptions  in 
detail,  for  we  think  none  of  the  exceptions  are  well  taken. 
Brief  reference  will  be  made,  however,  to  two  of  them:  1.  One 
sentence  of  the  charge  is  as  follows:  '*  Whenever  any  one  has 
occasion  to  travel  along  a  sidewalk  of  any  city,  he  has  a  right 
to  a  sidewalk  that  is  safe  to  travel  over.  It  is  the  duty  of  a 
city  to  make  a  sidewalk  in  that  condition."  Standing  alonci 
it  might  well  be  claimed  that  this  instruction  imposed  upon 
the  city  the  obligation  to  make  its  sidewalks  absolutely  safe 
to  travelers  upon  them.  But  the  instruction  is  preceded  and 
followed  by  other  instructions  to  the  effect  that  the  city  ie 
only  required  to  make  its  sidewalks  reasonably  safe,  which  is 
the  true  rule.  Hence,  if  the  defective  condition  of  the  side- 
walk was  not  conclusively  proved  (and  for  that  reason  was  a 
question  for  the  jury),  we  do  not  think  the  jury  could  possi- 
bly have  been  misled  by  the  instruction  excepted  ta  2.  The 
court  said  to  the  jury:  *'  If  it  [the  sidewalk]  was  not  reason- 
ably  safe  and  sufficient,  then  the  plaintiff^  is  entitled  to  recover 
in  this  action."  This  instruction  was  equivalent  to  one  that 
there  was  no  evidence  of  contributory  negligence  on  the  part 
of  the  plaintiff!  The  question  of  contributory  negligence  does 
not  seem  to  have  been  raised  on  the  trial,  and  we  think  there 
is  nothing  in  the  *^*  testimony  which  would  warrant  its  sub- 
mission to  the  jury.    Hence  the  instruction  was  not  erroneous. 

At  the  commencement  of  the  trial  counsel  for  the  city  ob- 
jected to  the  admission  of  any  testimony  under  the  complaint, 
for  the  alleged  reason  that  no  cause  of  action  is  stated  therein. 
In  the  view  we  have  taken  of  the  liability  of  the  dty  the 
complaint  clearly  states  a  cause  of  action. 

By  the  Coubt.  The  judgment  of  tho  circuit  court  if 
affirmed.  __^ 

Municipal  Cobpobations— LuBiUTr  vob  Dmois  nr  Sidbwalxs.— A 
otty  mnat  keep  iti  sidewalkt  in  good  repair,  and  if  m  penoii  is  injured,  with« 
oat  fanlt  on  hia  part,  by  ita  failnra  ao  to  do^  the  fAtf  wiU  be  liables  OUne  t. 
Orueeni  OU^  R.  R.  Go.^  43  La.  Ann.  S27;  26  Am.  St.  Rep.  187;  C%  V  ^^^ 
wer  V.  Dean,  10  CoL  376;  3  Am.  St  Bep.  694,  and  note.    See  also  the  notea 
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to  MeArihtr  t.  CUg  </  Saghaw,  55  Am.  Bepw  892;  and  Ooddari^  Pt 
S8  Am.  Dm.  264 

Kmltobnci — CoirouBBBiTT  Gw  Tribb  Pbr90v  Whxthxb  a 
WImo  it  u  negliguioe  on  tho  port  of  a  eity  at  tho  timo  of  on  injnry  to  hovo 
failed  to  remoTO  a  lombor^pilo  from  a  tiroet^  aad  this  failaro  and  tibo  a«t  of 
ft  drayman  both  oononr  in  oaoaing  the  injury,  without  oontributory  Bogli- 
genoo  on  the  part  of  the  peraon  injured,  the  eity  it  liable,  no  matter  wbotbor 
the  act  of  the  drayman  waa  negligent  or  not:  Oamalm  t.  Oahettamf  84  Tex, 
S;  81  Am.  8t  Rep.  17,  and  note.  The  anbjeet  of  ooneurrent  negligenoe  «iU 
be  found  fully  treated  in  tho  monographio  note  to  YUlagt  qf  CmiumSb  ▼• 
Cook,  18  Am.  St.  &ep.  250-257. 


Chamberlain  t;.  City  of  Oshkosh. 

[84  wnoo»ui,  28i.) 

UmiioiPAL  Corporations— LiABiLiTT  fob  Suprnr  Sidiwalxs. — ^To 
render  a  city  liable  for  injuriee  resulting  from  a  fall  upon  a  sidewalk 
whteh  haa  become  dangerona  to  travelere  through  the  formation  of  « 
smooth  and  slippery  surfaoe  of  ice  thereon,  it  is  necessary  that  aooao 
other  defect  should  have  combined  with  the  ice  to  cause  the  injury. 

KiOLiOBifCB — P&oxiMATB  AND  RsMOTB  Gausb. —Where  watcT  aocumulatos 
in  a  hole  in  a  sidewalk  and  forma  a  sheet  of  ice  on  which  a  traveler  falls^ 
the  ice,  and  not  the  hole,  is  the  proximate  cause  of  the  acddoB^  and 
the  eity  ia  not  liable  for  the  injuries  thereby 


Action  to  recover  damages  for  personal  injuries. 

B.  I.  Weedf  for  the  appellant 

Finch  and  Barber^  for  the  respondent 

tto  Obton,  J.  This  action  is  to  recover  damages  for  a  pep- 
sonal  injury  to  the  plain  tiff,  occasioned  by  the  want  of  repair 
and  defective  condition  of  a  walk  in  Merritt  street,  in  the  city 
of  Oshkosh.  The  defect  is  thus  described  in  the  complaint: 
''  The  said  street,  known  as  Merritt  street,  at  a  certain  place 
in  said  street,  to  wit,  on  the  south  side  of  said  Merritt  streeti 
on  the  southeast  corner  thereof  where  said  Merritt  street  in« 
tersects  with  Ford  street  of  said  city,  was  [on  the  twenty-firsi 
day  of  February,  1889]  and  for  a  period  of  four  weeks  or  mora 
had  been,  unsafe,  insufficient,  defective,  and  badly  out  of  re- 
pair, in  this,  to  wit,  that  at  the  point  of  junction  between  the 
stone  crossing  on  the  south  side  of  said  Merritt  street,  where 
said  Merritt  street  intersects  with  Ford  street,  and  the  side- 
walk on  the  sooth  side  of  said  Merritt  street,  where  said  stone 
crossing  ends,  the  authorities  **^  of  the  city  of  Oshkosh,  to 
wit,  this  defendant,  negligently  permitted  a  large  hole  to  exist 
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within  the  osaal  line  and  coarse  of  trarel  oyer  eald  stone 
eiossing  and  sidewalk,  and  negligentlj  pennitted  and  allowed 
said  hole  to  exist  and  remain  without  placing  any  guard  over 
or  around  the  same,  and  negligentlj  allowed  said  hole  to  be- 
come filled  with  water,  and  to  become  froten  over  with  a  large 
snrface  of  smooth  ice,  and  negligently  fistiled  to  place  any  pro- 
tection, guard,  or  cover  oyer  or  around  said  surface  of  ice,  and 
faUed  to  take  any  precaution  to  prevent  or  warn  travelers  over 
said  crossing  or  sidewalk  from  walking  upon  and  over  said 
surface  of  ice;  that  persons  traveling  over  and  upon  said 
crossing  and  sidewalk  were  compelled  to  walk  upon  and  over 
said  surface  of  ice,  and  that  the  aforesaid  city  authorities,  to 
wit,  the  defendant,  negligently  failed  to  provide  a  safe  and 
su£Scient  crossing  or  passage  over  or  around  said  large  sur- 
face of  smooth  ice.'' 

The  plaintiff's  injury,  and  the  manner  of  it,  are  substan- 
tially described  as  follows:  The  plaintiff,  while  traveling  upon 
said  Merritt  street  and  over  said  stone  crossing,  ^  did  by  neces- 
sity and  in  the  ordinary  course  of  travel  walk  upon  and  over 
said  large  surface  of  ice,  and  without  any  fault  on  her  part 
she  fell  upon  said  surface  of  ice  with  great  force,**  and  received 
great  bodily  injuries  therefrom. 

After  the  plaintiff  was  sworn  as  a  witness  In  her  own  behalf^ 
the  defendant  city  interposed  a  demurrer  i>r$  tenus^  on  the 
ground  that  the  complaint  did  not  state  a  cause  of  action,  and 
the  objection  to  any  evidence  under  it  was  overruled,  and  ex- 
ception taken.  The  plaintiff  testified  that  when  she  came  to 
that  point ''  her  feet  came  from  under  her,  and  she  came 
down  on  her  back.'*  *^  She  did  not  notice  any  barriers  or 
guards  around  this  place,  or  any  ashes  upon  the  sidewalk 
where  she  slipped.*'  According  to  the  evidence,  the  depres- 
sion in  the  street,  where  the  water  had  accumulated  which 
made  the  ice  on  which  the  plaintiff  *^*  slipped  down  and 
was  injured,  was  made  by  the  junction  of  a  sidewalk  coming 
down  Ford  street  with  the  stone  cross-walk  over  Merritt  street 
It  would  seem  that  the  slight  difference  of  the  grade  of  the 
two  streets  made  the  depression.  The  slope  of  the  plank 
sidewalk  down  to  its  junction  with  the  stone  cross-walk  was 
only  four  inches,  and  the  depression  in  the  stone  cross-walk 
where  the  ice  accumulated  was  from  an  inch  to  an  inch  and 
a  half.  The  plank  walk  was  over  the  gutter  on  Merritt  street 
This  defect,  if  any,  appears  to  have  been  in  the  plan  of  the 
work  and  its  construction. 
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At  the  coQcIoston  of  the  teatimonj  the  defendant's  moti 
isr  m  nonsuit  was  overroled.  The  jury  fonnd  a  apoeial 
diet  **  that  the  crosa-walk  was  in  a  defective  and  dangenMM 
conditioa/'  and  **  that  such  condition  cansed  the  plaintiff^a 
injury/'  and  assessed  her  damages  at  eleven  hnndred  doUars. 

It  will  be  observed  that  the  complaint  does  not  charge  that 
the  plaintiff's  injury  was  caused  by  a  hole  or  depression  in 
the  cross-walk,  but  that  it  was  caused  wholly  by  the  smooth 
surface  of  the  ice  at  that  place,  and  such  was  the  evidenoeu 
The  plaintiff  slipped  and  fell  on  the  smooth  surface  of  the 
ice.  The  ice  was  the  proximate  cause  of  the  injury.  The 
depression  in  the  walk  where  the  ice  formed,  if  a  defect  and 
a  cause  of  the  injury  in  any  sense,  was  a  remote,  and  not  the 
proximate  cause  of  the  injury.  But  at  this  time  there  was 
no  hole  or  even  depression  at  that  place.  It  was  filled  op  by 
the  ice.  It  is  too  plain  for  argument  that  the  cause  of  the 
plaintiff's  injury,  both  by  the  complaint  and  testimony,  was 
the  smooth  surface  of  the  ice  on  the  cross-walk.  The  special 
verdict  is  careful  not  to  state  the  defect  or  dangerous  oondi* 
tion.  It  will  be  observed,  also,  that  the  negligence  of  the  city 
consists  ^'  in  failing  to  provide  a  safe  crossing  or  passage  over 
and  around  said  large  surface  of  smooth  ioe,**  and  that  it 
^  allowed  and  permitted  said  crossing  to  remain  in  such  in- 
sufficient, **'  unsafe,  and  defective  condition  for  a  period  of 
four  weeks,  and  failed  to  take  any  precaution  to  prevent  or 
warn  travelers  over  said  crossing  or  sidewalk  from  walking 
upon  and  over  said  surface  of  ice.'' 

The  existence  and  continuance  of  said  ice  for  four  weeks 
was  the  presumptive  notice  to  the  city  of  the  defect  com* 
plained  of.  The  plaintiff  does  not  complain  of  being  injured 
by  the  hole  or  depression,  but  by  the  'Marge  surface  of 
smooth  ice."  The  depression  was  the  cause  of  ice  accu- 
mulating there,  and  the  water,  combined  with  alow  temperature, 
caused  the  ice  to  form  which  injured  the  plaintiff.  The  de- 
pression was  a  remote  cause  or  cause  of  causes.  The  proxi- 
mate or  direct  cause  was  the  ice,  and  this  must  be  the  cause 
of  action.  Causa  proxima  non  remota  aps^fatur.  The  proxi- 
mate and  not  the  remote  cause  must  be  considered.  The 
cause  nearest  in  order  of  causation,  which  is  adequate  to  pro- 
duce the  result,  is  the  direct  cause.  In  law,  only  the  direct 
oanse  is  oonsidered.  These  are  familiar  maxims:  ^Ths 
proximate  cause  is  the  cause  which  leads  to,  and  is  instru- 
mental in  producing  the  result":   8  Am  A  Bn|^  Bncy*  of 
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Law.  45;  StaU  ▼.  Manchester  eU.  R.  R  Oa^  62  N.  H.  628,  la 
ihiB  case  the  hole  or  depression  is  not  the  eanse  of  the  injnty 
for  which  an  action  may  be  brought.  It  is  too  remote. 
There  is  a  direct  cause  of  the  injury,  and  that  it  the  ice  on 
which  she  slipped  down,  and  that  is  the  only  one  which  can 
be  considered.  The  defect  in  the  street  or  walk  is  the  icoi 
and  the  negligence  of  the  city  consists  in  allowing  it  to  remain* 
Tliis  was  dangerous  to  the  traveling  public,  and  the  cause  of 
the  plaintiff's  injury  in  the  law  and  by  the  complaint  and 
testimony.  This  ice  was  smooth  and  level,  and  accumulated 
through  the  sole  agency  of  the  elements  and  in  the  order  of 
nature.  No  argument,  speculation  or  casuistry  can  make  this 
case  any  different  from  this.  The  main  and  important  ques- 
tion which  first  presents  itself  on  the  demurrer  to  the  com- 
plaint, and  again  on  the  **^  motion  for  a  nonsuit,  is.  Is  such 
a  condition  of  the  walk  an  actionable  defect?  This  question 
is  settled  by  this  court  in  the  negative  in  many  cases,  after  a 
very  full  examination  of  the  authorities  elsewhere,  which  we 
need  not  cite.  '*  When  the  walk  is  slippery  because  of  the 
smooth  surface  of  the  enow  and  ice  which  had  accumulated 
upon  it,''  such  a  defect  is  not  actionable:  Cook  v.  Milwaukee^ 
24  Wis.  270;  1  Am.  Rep.  188;  27  Wis.  191.  In  PerHns  v. 
Fond  du  Lae,  34  Wis.  435,  'Uhe  walk  was  entirely  covered 
with  packed  snow  and  ice,  and  the  whole  surface  of  the  walk 
was  very  smooth  and  slippery.''  It  was  held  that  such  a 
condition  of  the  walk  did  not  alone  constitute  an  actionable 
defect;  and  so  in  Orotwnhach  v.  Milwaukee^  65  Wis.  31;  56 
Am.  Rep.  614.  This  holding  is  most  reasonable.  Such  a 
defect  in  a  walk  or  street  is  common  and  natural  everywhere 
in  the  winter  season,  and  such  actions  would  be  numberless, 
unreasonable,  and  oppressive.  The  municipalities  are  power- 
less to  prevent  or  remove  such  a  common  and  natural  condi- 
tion. The  authorities  cited  by  the  learned  counsel  of  the 
respondent  are  not  applicable  to  this  case.  They  are  cases 
where  other  defects  combine  with  the  ice  to  cause  the  injury. 
Such  defects  must  be  present  with  the  ice,  and  they  together 
constitute  a  cause  of  action;  as,  where  the  ice  is  formed  on  a 
steep  declivity  or  descending  grade,  or  there  is  some  other 
condition  of  the  walk,  which,  together  with  the  ice,  makes 
the  walk  dangerous,  as  in  OrowefAach  ▼•  Milwaukee^  65  Wii. 
81,  66  Am.  Rep.  614,  and  PerViii%  ▼.  Fond  du  Lae^  84  Wis. 
435,  and  other  cases  in  this  court.  Bat  here  the  hole  or 
depression  does  not  combine  with  the  ioOi  and  is  not  present 
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with  it  There  is  do  hole  at  the  time,  as  it  is  filled  with 
ice  and  the  surface  is  made  lerel  as  ice  can  be  anywhere. 
The  plaintiff  was  not  injured  by  stepping  into  the  hole.  Dot 
by  slipping  on  the  ice.  But  I  have  said  enough  of  this. 
The  hole  was  only  the  remote  cause  or  cause  of  causes,  which 
produced  the  result,  and  was  not  the  direct,  efficienti  or 
adequate  cause,  which  alone  is  actionable.  *^'  The  court 
should  hare  sustained  the  demurrer  ore  tenui^  or,  failing  in 
that,  ought  to  hare  ordered  a  nonsuit  on  the  evidence. 

By  the  Court.  The  judgment  of  the  circuit  court  is  re- 
Tersed,  and  the  cause  is  remanded  for  a  new  triaL 

MuiriGiPAL  Ck>RPORATioiis— I^AanjTT  lOB  SLimaT  SmswiLXS.— Mwt 
■lippermeM  aroing  from  m  smooth  turf aco  of  mow  or  ioo  on  a  ndowalk  it 
not  coch  a  defeot  as  will  render  a  city  liable  for  damagea  for  injnriea  oaiued 
by  a  faU  thereon:  Cook  r,  MUwauku^  24  Wii.  270;  1  Am.  Bep.  183;  Ckom 
T.  Cleveland,  44  Ohio  St.  S04;  68  Am.  Rep.  848;  MauAChtmkr.  KBm,  100 
Fa.  St.  119;  46  Am.  Rep.  864;  Cfneagnbach  r.  MUwauiee,  66  Wia.  31;  80 
Am.  Rep.  614.  Bat  a  defectiTe  oonetmetion  of  a  etreet  in  oonjnnetion  with 
an  acoumalation  of  ioe  thereon  casta  upon  the  city  the  doty  of  remoTing 
the  obetructioa  on  notice,  and  a  failure  to  perform  anch  duty  ia  negligenoei 
IMter  T.  Scranton  CU9,  161  Pa.  St.  241;  81  Am.  St.  Rep.  767»  and  nott 
where  the  caseo  disonssing  thia  snbjeet  will  be  fonnd  ooUeoted. 

NiOLiGBiroii— Pboxdiatb  Aim  RmoTi  Oausi.— Thia  qneation  will  ba 
fonnd  eztenalyely  treated  in  OUmm  t.  Ddamtn  efa  Canal  Oo.^  66  Yt  S18| 
86  An.  Stto  Repb  802;  and  the  lengthy  monographio  note  thereto^ 
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(84  WnooMDH,  m.] 

Aqbht,  Nonos  to^  How  Fas  Dumko  Nonca  to  FanrcipAL.— If  la 
agent  baa  acquired  knowledge  of  a  fact  ao  recently  aa  to  make  it  in- 
eredible  that  he  ahoald  ha^e  forgotten  it^  his  principal  will  be  bound, 
althoagh  he  did  not  acquire  inch  knowledge^  while  tranaacting  hia  prin- 
eipal'a  bnainess.  Hence,  if  the  oashier  of  a  bank  baa  been  present  al 
the  execution  of  a  mortgage  and  promissory  note  by  one  whose  Tisibls 
condition  at  the  time  was  such  aa  to  put  a  reasonably  observant  person 
Qpon  inquiry  aa  to  hia  capacity  to  contract,  and  it  appears  that  imme- 
diately after  the  execution  of  the  inatmments  the  bank  acquired  posses- 
don  of  them  aa  collateral  aecurity  for  the  debt  of  a  third  parfy,  the  bank 
ia  ohargeable  with  notice  of  all  the  material  facta  of  which  Its  cashier 
had  notice,  and  cannot  be  regarded  aa  a  Inmajide  purchaser  of  those 
instruments. 

HusBAHD  AND  WnB— Wifb's  Pabtioipatioh  xh  Bzbodtxoh  ov  Mostoagi 
AiraaWABOS  Avoidiis  Efibot  ot.^A  married  woman  who  aigna  a 
mortgage  at  the  same  time  aa  her  hnaband  la  not  bound  therabj,  if  ths 
Inatmment  ia  subsequently  dedared  invaUd,  on  tha  groud  thai  ha  was 
■Mtttally  incompetent  at  tha  time  it  waa  azeontsd. 
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or  Fa]»— FAon  Nor  Sufwuimt  to  RASOL^Wlien  tii«  widov 
MA  «f  A  mortgagor  aro  aoekinfr  on  tho  gronad  ol  hit  monfeftl  i»i 
oipMity,  to  Nt  isido  a  mortgage  after  il  hat  paaaed  into  tho  poase«te 
of  a  bank  aa  collateral  eeeiirity  for  the  debt  ol  a  third  par^,  and  it  ap* 
pean  that  the  haok  had,  through  ita  oaahier,  notice  of  i^l  the  material 
faoti  anrronnding  the  ezeonticm  of  the  mortgage,  snoh  bank  it  in  no 
poaition  to  inaitt  npon  an  equitable  estoppel  baaed  merely  on  the  faeti^ 
that  the  widow  signed  the  mortgage  with  her  hneband,  that  the  ton  at- 
tested it^  that  Tarions  small  oheoks  drawn  by  the  mortgagor  before  the 
ezeontion  ol  the  mortgage  and  one  drawn  after  it  were  paid  by  the 
bank,  and  that  a  payment  of  interest  was  made  by  the  mortgagor's  son 
for  the  mortgagor's  estate  npon  the  indebtedness  for  which  the  mort- 
gage was  collateral  .seonrity. 

Action  brought  to  oanoel  a  note  and  mortgage  ezeouied  hj 
Qeorge  W.  Kelso,  on  the  ground  that  he  waSi  at  the  time  it 
was  executed,  incompetent  to  transact  any  business.  The 
defendants  denied  all  knowledge  of  such  incompetency,  and 
insisted  that  the  plaintiffs  were  estopped  to  contest  the  yalid- 
ity  of  the  instruments  by  reason  of  the  fact  that  the  mort- 
gagor's widow  and  one  of  his  sons,  who,  with  the  mortgagor's 
administrator,  were  joined  as  plaintiffs  in  the  action,  had 
been  present  at,  and  assisted  in,  the  execution  and  delivery  of 
those  instruments.  The  evidence  showed  that  the  mortgagee, 
another  of  the  mortgagor's  sons,  was,  at  the  time  of  the  exe* 
cution  of  the  note  and  mortgage  in  a  very  embarrassed  posi* 
tion  financially,  and  that,  very  soon  after  such  execution,  the 
defendant  bank,  to  whom  he  was  in  debt,  acquired  possession 
of  the  instruments  as  collateral  security  for  the  money  owed 
by  him.  The  rest  of  the  material  facts  appear  sufficiently 
from  the  opinion  of  the  court.  The  trial  court  made  no  find- 
ing as  to  the  competency  of  the  mortgagor,  but  found  for  the 
defendant  on  all  the  other  questions  involved. 

John  Bottensek^  for  the  appellants. 

H.  D.  Ryan^  0.  H.  Dawson^  and  Humphrey  Pi$ree^  for  the 

respondent. 

***  PiNNKT,  J.  1.  The  evidence  establishes  beyond  doubt 
or  question  that  (3eorge  W.  Kelso,  at  the  time  he  signed  the 
note  and  mortgage  in  question,  was  of  unsound  mind  and 
wholly  incapable  of  conducting  the  business  transaction  in 
question.  Extended  comment  is  unnecessary  to  establish  a 
conclusion  so  manifest,  and  against  which  respondent's  coun- 
•el  were  unable  to  offer  serious  argument  We  have  collected 
the  evidence  as  to  the  condition  of  Oeorge  W.  Kelso^  and  as 
to  what  took  place  at  the  time  the  note  and  mortgage  were 
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sgnad,  with  the  mannar  of  its  ozeoatioii  and  allefted  ddi^arj, 
because  of  ita  important  bearing  upon  the  question  of  Dotioe 
of  his  incompetency  to  the  bank  defendant  Mr.  Towaley, 
who  certified  to  the  acknowledgment  of  the  mortgage,  and 
signed  it  as  a  subscribing  witness^  was,  and  for  some  two  i» 
three  years  had  been,  cashier  and  general  manager  of  the 
bank,  and  it  is  fair  to  assume  that  he  possessed  the  intelli- 
gence,  quickness  of  perception,  experience,  and  sound  judg* 
ment  necessary  to  fit  him  for  his  position,  and  which  similar 
bank  officers  usually  possess.  George  F.  Eelso  owned  and 
carried  on  a  pulp  mill,  and  had  had  dealings  with  the  bank, 
and  was  then  owing  it  a  considerable  sum  of  money,  and  in 
almost  desperate  financial  straits.  Thia  note  and  mortgage 
were  deviscKi  as  a  means  of  relief,  either  by  selling  it,  or,  it  would 
aeem,  by  using  it  at  the  bank;  and  the  claim  waa  made,  ao* 
qniesced  in  by  '*^  him,  aa  appeara  from  hia  teatimony,  that^ 
having  been  deposited  in  the  bank  immediately  after  ita  exe- 
cution, it  at  once  became  collateral  security  for  his  indebted- 
ness to  the  bank.  Mr.  Towsley  testifies  to  going  with  George 
F.  Kelso  to  the  house  of  his  father,  George  W.  Eelso,  with  the 
note  and  mortgage  already  prepared,  to  get  them  executed, 
when  it  appears  that  George  F.  Kelso  had  never  exchanged  a 
word  with  hia  father  in  relation  to  them,  and  had  never  talked 
with  him  on  the  subject  at  all;  that  he  went  solely  at  the  re- 
quest of  George  F.  Kelso,  and  that  it  was  not  a  matter  in 
which  he  personally  or  the  bank  had  any  interest  But  the 
fact  is  that  the  bank  within  less  than  two  weeks  advanced,  aa 
it  is  said,  11,500  in  money  on  account  of  the  note  and  mort- 
gage, and  followed  it  with  other  sums  at  short  intervals,  until 
the  entire  advances  within  about  sixty  days  reached  $3,800. 
The  condition  of  George  W.  Kelso  at  the  time  these  papers 
were  signed  was  quite  enough  to  admonish  any  intelligent 
person  not  to  undertake  any  business  transaction  with  him, 
for  he  was  a  total  wreck,  mentally  as  well  as  physically,  and 
had  not  as  much  business  capacity  as  a  mere  child.  It  is 
difficult  to  understand  how,  as  an  acknowledging  officer,  Mr* 
Towsley  could  fairly  certify  to  the  acknowledgment  of  the 
mortgage.  It  was  for  a  large  sum,  and  upon  the  farm  and 
homestead  of  one  deplorably  mentally  incompetent.  Mr. 
Towsley's  testimony  in  respect  to  what  occurred  is  in  soma 
material  points  at  variance  with  that  of  three  others  who 
were  present,  and  the  fact  that  he  asked  William  A.  Kelso^ 
then  present,  if  he  understood  the  transaction,  shows  at  leaal 
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A  oonsoiousneas  that  there  was  lome  propriety  at  least  that 
eome  one  connected  with  the  family,  aside  from  George  F. 
Kelao^  should  comprehend  it  He  denies  that  he  then  knew 
or  nnderstood  that  George  W.  Eelso  was  mentally  incompe- 
tent)  but  he  testifies  on  cross-examination  that  beyond  a  slight 
inclination  of  his  head,  and  saying  ^^yes"  twice,  George  ^^* 
W.  Kelso  did  not  say  anything;  and  that  he  spoke  or  could 
epeak  at  all  was  denied  by  the  others. 

The  situation  and  the  transaction  just  as  it  appeared  spoke 
for  themselves  in  a  manner  not  to  be  misunderstood,  and  if 
Mr.  Towsley  is  now  able  to  say  that  he  did  not  know  or 
understand  that  George  W.  Eelso  was  a  mere  imbecile  it  is 
evident  that  the  fault  is  his  own.  The  facts  and  circum- 
stances within  his  knowledge  were  such  as  to  require  him  to 
stay  his'  hand  and  make  that  inquiry  which  would  have 
dispelled  any  doubt  The  testimony  of  Freeman  in  this 
connection  is  not  without  weight  or  consequence,  and  is  cor- 
Toborated  in  part  by  the  bank  stamp  of  payment  on  his 
check.  In  view  of  all  the  facts  and  circumstances  which 
could  not  fail  to  haye  been  in  Towsley's  mind,  as  they  were 
of  such  recent  occurrence,  as  cashier  of  the  bank  he  made 
the  subsequent  advances,  now  amounting,  with  interest,  to 
over  five  thousand  dollars,  for  which  the  bank  claims  to  hold 
and  enforce  the  mortgage,  for  which  no  consideration  what- 
ever was  ever  paid,  or  agreed  to  be  paid,  to  George  W.  Eelso 
or  his  wife. 

2.  Notice  to  an  agent  is  notice  to  his  principal,  and  it  is 
conceded  that  the  principal  is  bound  and  afiected  by  such 
knowledge  or  notice  as  his  agent  obtains  in  negotiating  or 
attending  to  the  particular  transaction.  But  if  the  agent 
acquires  his  information  so  recently  as  to  make  it  incred* 
ible  that  he  should  have  forgotten  it,  his  principal  will  be 
bound,  although  not  acquired  while  transacting  the  business 
of  the  principal.  The  case  of  Walker  v.  Orand  Rapida  P.  M. 
Co.y  70  Wis.  92,  is  a  strong  case  in  point  to  show  that  the 
bank,  when  it  acquired  its  interest  in  the  note  and  mortgage, 
became  afiected  with  the  notice  Towsley  had  then  so  recently 
acquired  at  the  time  the  papers  were  executed.  This  con- 
clusion is  supported  by  Dresser  v.  Norwood^  17  Com.  B.,  N.  B., 
466;  The  Distilled  SpiriU,  11  Wall.  866;  Eovey  v.  BlancJiard, 
13  N.  H.  145;  PatUn  ▼.  Merchants'  etc.  Ins.  Co.^  40  N.  H.  876; 
Hart  v.  Farmers'  etc.  Bank,  88  Vt.  262;  Holden  v.  •••  New  York 
4U.  Bank^  72  N.  Y.  286;  Fulton  Bank  y.  New  York  etc.  Canal 
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<?o.|  4  Paige,  127.  Beridei  Towslej  was  the  principal  finan- 
eial  officer,  the  real  and  constant  controller  and  manager  eC 
the  affain  of  the  bank.  Indeed,  it  is  not  eaaj  to  0oparali 
him  from  it,  or  to  consider  him  other  than  the  bank  itaBli^  ie 
fully  were  the  affairs  under  his  management  and  oontroL 
It  seems,  in  view  of  the  particular  circumstances,  bat  proper 
to  regard  the  case  in  the  same  manner  as  if  a  natural  person, 
as  Towsley  himself,  had  acquired  the  note  and  mortgage 
with  the  knowledge  he  possessed;  and  in  this  connection  it  is 
material  to  observe  that  it  was  claimed,  supported  hy  Gecxge 
F.  Kelso's  testimonj,  that  the  note  and  mortgage  became 
immediately,  on  execution,  collateral  security  for  the  debt  he 
then  owed  the  bank.  We  are  therefore  of  the  opinion  that 
the  bank  is  chargeable  with  notice  of  all  the  material  facts 
of  which  Towsley  had  notice,  and  cannot  be  regarded  bm  a 
bona  fide  purchaser  of  the  note  and  mortgage. 

8.  It  is  contended  that  the  plaintiffs  are  estopped  from 
disputing  the  validity  of  the  note  and  mortgage  in  tiie  hands 
of  the  bank,  and  the  judgment  of  the  circuit  court  proceeds 
upon  this  ground.    There  is  no  ground  for  saying  that  either 
of  them  is  estopped  by  the  mortgage.    William  A.  Kelso  was 
was  not  a  party  to  it,  and  Margaret  Kelso,  the  wife  of  the 
mortgagor,  was  not  bound  by  it,  either  as  to  her  dower  or 
homestead  right     If  the  mortgage  did  not  bind  her  husband 
it  did  not  bind  her,  and  if  avoided  as  to  him  it  would  be 
avoided  as  to  her  as  well.    Separate  and  apart  from  her  hus- 
band she  could  not  convey  or  bind  by  deed  or  mortgage  her 
dower  or  homestead  right:  Hunger  v.  PerHne^  62  Wis.  499; 
Godfrey  v.  Thornton^  46  Wis.  677.    As  the  bank  is  affected 
with  notice  through  Towsley,  its  cashier,  of  all  the  material 
facts,  it  is  in  no  position  to  insist  upon  an  estoppel  by  matter 
in  pais^  or  an  equitable  estoppel  as  against  the  plaintiffs.    It 
cannot  say  that  it  has  '*^  been  misled. 

In  order  that  such  an  estoppel  shall  exist  there  must  gen- 
erally be  some  intended  deception  in  the  conduct  or  declara- 
tion  of  the  party  to  be  estopped,  or  such  gross  negligence  on 
his  part  as  to  amount  to  constructive  fraud,  by  which  another 
has  been  misled  to  his  injury:  Kingman  v.  Orahamy  51  Wis. 
233;  McLean  v.  Dow,  42  Wis.  610;  Brant  v.  Virginia  O.  &  I. 
Co.^  98  U.  B.  326.  The  fact  that  prior  to  the  1st  of  October, 
1886,  George  W.  Kelso  signed  various  small  checks  ranging 
from  ten  dollars  to  fifty  dollarS|  drawn  on  the  bank,  which 
were  paid  by  it,  is  a  circumstance  of  little  or  no  weight  as 


\ 


Jan.  1898.]  Cabm  v.  HorncAx.  987 

against  the  plaintiffs  on  the  qnestion  of  estoppel.  It  is  not 
claimed  that  bnt  one  of  these  checks  was  so  signed  after  the 
execution  of  the  note  and  mortgage^  and  the  cashier  then  had 
notice  of  facts  and  circumstances  which  would  have  justified 
him  in  refusing  payment  of  it  The  payment  of  sixty-eight 
dollars  and  sixty-seven  cents  interest  on  the  indebtedness  to 
which  the  note  and  mortgage  were  collateral,  by  William  A« 
Kelso,  for  George  W.  Kelso's  estate,  as  appears  to  have  been 
the  fact,  was  doubtless  a  payment  made  for  the  guardian, 
Hood,  George  W.  Kelso  being  then  alive.  The  facts  relied 
on  furnish,  we  think,  no  ground  for  holding  that  the  plaintiffs 
are  estopped  from  disputing  the  note  and  mortgage. 

For  these  reasons  the  judgment  of  the  circuit  court  is  erro- 
neous, and  should  have  been  in  favor  of  the  plaintiffs  and 
against  the  defendants. 

By  the  Court.  The  judgment  of  the  circuit  court  is  re* 
versed,  and  the  cause  remanded,  with  directions  to  enter  judg* 
ment  declaring  the  note  and  mortgage  in  question  void,  and 
canceling  the  same  as  against  the  plaintiffs  and  their  right, 
title,  and  interest  in  the  lands  described. 

AoBifOT— Nonoa  TOb  Wnsif  Norios  to  PitDrciPAL.— Th«  knowledge  el 
a  fact  aoqaired  by  an  agent  at  a  time  when  lie  is  not  acting  as  ■ueh«  if  acta- 
ally  had  in  mind  by  him  when  afterwards  acting  for  hia  principal,  will,  as 
respeoto  that  transaction,  be  impated  to  the  principal:  Wilton  v.  MUmemda 
Farmer**  etc  Ina.  Asm.^  86  Minn.  112;  1  Am.  St  Rep.  659|  CoMtani  t.  (Tni* 
wersUif,  111  N.  Y.  604;  7  Am.  Ett  Bep.  769,  and  note;  Snpder  t.  Pariridgt^ 
138  111.  178;  82  Am.  St  Bep.  180,  and  note.  See  also  the  extended  notea 
to  Trentor  t.  Poihem,  24  Am.  St.  Bep.  228,  and  FairJiM  8cm,  Bamk  t.  Okatt^ 
89  Am.  Bep.  828. 


Gasb  V.  Hoffman. 

[84  WmsxnmK,  488.] 

Watbbs  ahd  Watiboovbsss— Svbfaos  WATiBfl,  Wbat  Aia^Sorfaoe 
waters  are  anoh  as  lie  upon  or  spread  orer  the  surface,  or  percolate  the 
soil,  as  in  swamps,  and  do  not  flow  in  a  particular  direction. 

Watbbooursbs,  What  Arb. — ^To  coastitate  a  watercourse,  it  is  not  necee* 
sary  that  there  should  be  a  continual  flow  of  water,  but  there  must  be 
A  stream,  which  usually  flows  in  a  particular  direction,  in  a  well-defined 
ehannel,  having  a  bed  and  sides  or  banks.  Such  a  stream,  so  long  as  it 
can  be  traced  by  the  existence  of  such  a  channel,  wherever  the  ground 
is  suitable  for  cutting  one,  and  does  not  lose  its  identity  as  the  same 
stream,  does  not  cease  to  be  a  watercourse  because  it  spreads  oat  at 
gome  points  into  marshes  and  swamps. 

Watibs  AMD  Watxboovbsxs— SmrnouHOT  of  Comflaxxt  xh  Aonos  lo 
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BiTABiTSH  RiOBxa  iv  A  Watbbooqb>i.«-^  eomplaial  in  an  aelioB  U 
•stablUh  certain  rigbtt  ia  a  waitrooarw^  allagad  to  lum  bavn  divwtod, 
k  not  demurrable  on  the  ground  that  the  ■tream  deeoribed  !■  not  a 
wnterconree,  when  it  allegee  that  "  there  ware  always  aad  are  j^ 
hthkg  apringa,  which  oontinaoiuly  flow  and  dieeharge  their  wataci  bj  • 
weU*defined  atream  into  a  natural  lake  of  abont  eizljaeraa  la 
known  ai  'Big  lake"*!  that  *'the  waten  ao  gathered  flowad, 
aatnral  oonditiona,  npon  the  anrfaoe  and  beneath  the  enriaoa  of  the 
bnda  lying  to  the  aoatheaat  of  eald  lake  to  and  acroee  the  said  lands  eC 
the  plaintifl^  and  thenoe  eaeterly,  until  they  diacharged  tiiemselvas  and 
were  again  collected  in  a  atream  known  aa  'BeaTor  ereek"*;  that 
**  the  aald  natural  flow  or  atream  of  water  from  the  lake  was  w«il  defined 
tnd  eatabliahedt  and,  in  plaoe%  one  of  which  waa  upon  tba  iaad  eC 
the  plaintifl^  had  made  for  itself  a  distinct  and  plainly  marked  oliannel, 
pointing  aad  showing  the  natural  flow  of  the  water"  and  that  "said 
stream  was  known  and  commonly  oaUed  by  Ike  name  sf  tba  *Weat 
branch  *  of  'BeSTer  oreek.'  *"  The  faet  that  such  oomplaint  also  shows 
that  the  atream  spread  over  wide  reachee  of  marsh  and  swamp  laiid% 
and  peroolated  the  soil  in  many  or  most  plaoea  between  the  '  Bi^  lake ' 
■ad  'Beaver  creek,'  therein  referred  to»  doee  not  affect  ita  saffieiency. 

Watibs  ahd  WATmaoouBsas— Aonojr  to  Birjoix  Divebsioh— PuLAmsOi 
▲  complaint  ia  an  action  to  eetablish  rights  in  an  alleged  watei^ 
oourse,  and  to  enjoin  the  diveraion  thereof,  is  not  demurrable  ao  the 
ground  of  misjoinder  of  causes  of  action,  when  it  also  aaks  for  the  sp^ 
eifio  performance  of  a  contract  made  by  the  plaintiff  with  the  defead- 
ant*a  grantors,  by  virtoe  of  which  it  is  averred  that,  even  if  the  watem 
in  question  do  not  tochnioally  conatitate  a  watoroonrse,  the  plaintiff  if 
entitled  to  have  the  use  of  them  for  irrigating  his  land. 

WAraas  AND  Watiboovbsbs— AoTioif  TO  EflTABUBH  RiasTs  nr  Watxb- 
COXTBAM,  OF  EQorTABLi  Ck>ONiSAiffc%  Whbit. — Au  aotiou  to  enjoin  the 
diversion  of  a  watoroonrse,  and  to  enforce  the  specific  performance  of  a 
soatract,  by  which  the  plaintiff  waa  to  have  the  use  of  the  waters  la 
such  watoroonrse  for  Irrigating  his  land,  is  of  equitable  oognixanoew 

Suit  to  establish  rights  in  a  watercourse. 

La  FolletUf  Harper^  Roe^  and  Zimmerman^  and  H.  W.  Chyr^ 
Wieihj  for  the  appellants. 

B%uihnellj  Rogers^  and  Hatt^  and  Qardmr  and  Qaynor^  for 
the  respondents. 

^^^  Obton,  J.  This  is  an  appeal  from  the  order  of  the  dr- 
cnit  court  sustaining  a  demurrer  to  the  complaint  on  the 
ground  that  it  did  not  state  a  cause  of  action.  The  facts 
stated  in  the  complaint  are  substantially  as  follows: 

The  plaintiff  is  the  owner  of  440  acres  of  land  in  seotions 
21  and  22,  town  20,  range  1  east,  purchased  and  suitable  for 
the  cultivation  of  cranberries.  **  There  is  a  natural  stream  of 
water  known  as  '  Beaver  creek,'  with  clearly  defined  banks 
and  a  fixed  channel,  varying  in  depth,  but  always  witfi  a 
steady  flow  of  the  waters  in  an  easterly  direcUoni  bearing 
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BOQtli,  through  the  northern  portion  of  ^^  eald  town  20,  at  m 
distance  of  about  two  milea  from  the  plaintiflfe  said  land% 
and,  after  passing  the  eastern  line  of  the  town,  bends  its 
oonrse  so  as  to  flow  in  a  southerly  and  southwesterly  direction 
fnr  a  considerable  distance  below  the  south  line  of  said  town. 
There  were  always  and  still  are  in  the  northwestern  portion 
of  said  town  living  springs,  which  continuously  flow  and  dis- 
charge their  waters  by  a  well-defined  stream  into  a  natural 
lake  of  about  sixty  acres  in  extent,  situated  in  section  8  of 
said  town,  known  as  '  Big  lake/  From  said  lake  the  waters 
so  gathered  flowed,  under  natural  conditions,  upon  the  sur- 
face and  beneath  the  surface  of  the  lands  lying  to  the  south- 
east  of  said  lake  to  and  across  the  said  lands  of  the  plaintiff, 
and  thence  easterly,  until  they  discharged  themselves  and 
were  again  collected  in  said  Beaver  creek.  The  said  natural 
flow  or  stream  of  water  from  said  lake  in  section  8  was  well 
defined  and  established,  and  in  places,  one  of  which  was  upon 
the  land  of  the  plaintiff,  had  made  for  itself  a  distinct  and 
plainly  marked  channel,  pointing  and  showing  the  natural 
flow  of  the  water;  and  said  stream  was  known  and  called  by 
the  name  of  the  '  West  branch'  of  Beaver  creek.  At  the  time 
of  the  purchase  by  the  plaintiff  of  his  said  lands  in  section 
22,  the  actual  flow  and  source  of  the  water  above  described 
from  said  Big  lake  still  continued  as  in  a  state  of  nature 
across  the  lands  of  the  plaintiff  as  aforesaid,  discharging  to 
and  upon  the  lands  lying  to  the  east  of  the  plaintiff,  and  to 
some  extent  to  the  south  of  the  lands  of  the  plaintiff,  and 
were  to  a  considerable  extent  dispersed  over  a  large  area  of 
land  drained  by  Beaver  creek.  The  plaintiff's  lands  were 
also  supplied  with  water  from  surface  springs,  northward 
therefrom,  in  large  numbers,  constant  in  their  supply,  fur- 
nishing a  large  quantity  of  living  water,  moving  in  a  south- 
easterly direction  through  and  across  the  lands  lying  between 
said  springs  and  plaintiff's  land,  and  over,  through,  and 
across  said  lands,  though  not  usually  in  ^^  perfectly  defined 
channels.  At  the  time  of  the  purchase  of  said  lands  in  sec- 
tion 22  by  the  plaintiff  as  aforesaid,  immemorially  thereto- 
fore, and  thereafter  continuously  until  about  the  year  1883, 
the  waters  of  said  West  branch,  together  with  the  other 
waters  last  aforesaid,  were  sufficient  in  volume  adequately  to 
irrigate  and  supply  waters  sufficient  to  moisten  said  lands 
and  make  them  suitable  to  the  cultivation  of  cranberries." 
Immediately  after  the  purchase  of  the  lands  in  section  22,  the 
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plaintiff  began  the  cultiTation  of  eranberrlea  on  said  land, 
eat  ditohea  aorosa  the  aama  to  make  arailable  the  nfttaral  llev 
ef  iaid  watersy  and  has  continoed  to  improve  said  lands  for 
SQch  purpose  by  an  expenditure  of  a  large  snm  of  monej;  and 
the  improvements  so  made  are  of  the  valae  of  112,000,  and 
the  landSi  with  said  improvements,  are  now  of  the  Taloa  of 
120,000. 

The  complaint  then  states,  in  substanoe,  as  follows:  Aboot 
1888,  D,  A.  and  C.  A.  Goodyear  built  a  sawmill  about  a  mile 
south  of  plaintiff's  land,  and,  for  the  purpose  of  getting  logs 
from  near  said  Big  lake  to  their  mill,  they  obtained  an  a^ 
of  the  legislature,  chapter  271,  Laws  of  1883,  and  claimed  to 
act  in  accordance  with  the  same,  and  made  a  ditch  or  canal 
from  six  to  twelve  feet  wide,  and  four  fiset  deep,  from  Big 
lake  along  the  general  course  of  the  West  branch  aforesaid, 
down  through  a  portion  of  the  plaintiff's  lands,  and  to  said 
sawmill,  and  floated  logs  to  said  mill;  but  they  so  oond acted 
their  business  and  managed  their  ditch  as  to  greatly  injure 
the  lands  of  the  plaintiff  and  others.    They  then  entered  into 
a  contract  with  the  plaintiff  to  make  such  ditches  on  his  land 
with  supply  gates,  so  that  he  could  make  the  same  use  of  the 
waters  of  said  West  branch  as  before  said  large  ditch  was 
made.    The  cutting  of  this  ditch  not  only  used  all  the  waters 
of  said  West  branch  along  their  natural  channel  and  bed, 
but  diverted  the  same,  as  it  left  the  plaintiff's  land  into  an- 
other direction  ^*  to  said  mill,  and  southeastwardly  to  a 
stream  called  '*  Silver  creek,''  a  long  distance  from  Beaver 
creek,  into  which  it  formerly  ran  and  was  a  tributary  thereof 
A  branch  ditch  was  also  cut  into  Beaver  creek  northwardly, 
which  diverted  a  portion  of  its  waters  also  to  the  said  mill 
and  into  Silver  creek.    The  plaintiff  continued  to  enjoy  the 
advantages  of  said  contract  until  the  said  mill  and  the  float- 
ing of  logs  to  it  through  said  big  ditch  were  abandoned,  and 
the  Goodyears  sold  out  all  their  interest  in  the  same  to  the 
defendants  in   1889.    The  defendants  then  closed  up  the 
plaintiff's  gates  by  which  he  was  wont  to  obtain  sufScient 
water  for  his  cranberry  culture,  and  cut  ditches  from  the 
main  ditch  outside  of  plaintiff's  lands  and  around  the  same, 
and  diverted  all  the  water  of  said  West  branch  and  of  said 
main  ditch  around  and  away  from  the  same  to  said  mill  and 
Silver  creek,  and  thereby  nearly  destroyed  the  use  of  the 
lands  and  improvements  of  the  plaintiff.     But  some  water 
escaped  through  the  east  banks  out  of  repair  and  beneath  the 
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broken  gates,  which  he  used  to  irrigate  hie  lands  to  a  limited 
extent  The  defendants  then  constructed  ditohes,  damS|  and 
embankments^  solely  for  the  purpose  of  removing  and  dirert* 
ing  said  watercourse  wholly  from  and  off  the  plaintiff's  lands, 
intending  thereby  to  deprive  the  plaintiff  from  receiving  a 
supply  of  living  water  from  any  source  whatever  for  his  lands. 
The  plaintiff's  cranberry  crop  is  now  liable  to  destruction 
from  the  want  of  water. 

The  plaintiff  prays  that  his  rights  may  be  established  to 
said  water;  that  the  Goodyear  contract  be  specifically  per* 
formed;  that  the  defendants  be  enjoined  from  diverting  said 
waters,  and  be  required  to  remove  said  obstructions  to  the 
natural  flow  thereof;  and  that  the  plaintiff  be  permitted  by 
the  order  of  the  court  to  cut  through  said  dam,  and  allow  the 
waters  to  pass  through  the  plaintiff's  land;  and,  finally,  for 
damages  of  three  thousand  five  hundred  dollars,  and  for  other 
reliefl 

The  principal  contention  of  the  learned  counsel  of  the 
^■^  respondents  in  support  of  the  demurrer  is  that  the  waters 
coming  to  the  plaintiff's  lands,  and  for  the  diversion  of  which 
the  plaintiff  complains,  are  mere  surface  waters,  which  the 
defendants  had  their  right  to  deal  with  on  their  own  land  and 
for  their  own  benefit  as  they  saw  fit,  and  that  their  alleged 
diversion  thereof  from  the  plaintiff's  lands  does  not  give  him 
any  right  of  action  therefor.  The  learned  counsel  of  the  ap- 
pellant contend  that  such  waters  are  of  a  natural  watercourse 
and  living  stream,  in  which  he  has  the  rights  of  a  riparian  pro- 
prietor, and  that  therefore  he  has  in  this  action  the  right  to 
recover  for  the  diversion  thereof  by  the  defendants. 

The  distinction  between  mere  surface  waters  and  a  natural 
Mratercourse  is  wide  enough  to  be  readily  discerned,  and  to 
determine  which  the  complaint  describes  is  not  diflScult  We 
will  first  briefly  examine  the  law  and  the  authorities  as  to  the 
peculiar  and  indispensable  elements  and  characteristics  of 
each,  and  then  make  application  of  them  to  the  complaint. 

1.  Surface  water  is  such  as  its  name  indicates.  It  spreads 
over  the  surface  of  the  ground.  It  has  its  origin  most  com« 
monly  in  rains  and  melted  snow.  It  may  stand  in  swamps, 
or  it  may  percolate  through  or  under  the  soiL  It  is  as  well 
defined,  and  the  law  applicable  to  it  stated  as  well,  in  Hoyt  v. 
HudioUf  27  Wis.  656,  9  Am.  Bep.  478,  as  in  any  case  in  the 
books.  ^  The  doctrine  of  the  common. law,''  say  Chief  Justice 
Dixon, ''  is  that  there  exists  no  such  natural  easement  or  serv- 
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Itiid*  to  IkTor  of  the  owner  of  the  eapeiior  or  higher  groimd 
or  fields  as  to  mere  surface  water,  or  such  as  falls  or  acoamii- 
lates  by  rain  or  the  melting  of  snow;  and  that  the  proprietor 
of  the  inferior  or  lower  tenement  or  estate  may,  if  he  chooee, 
lawfully  obstmet  or  hinder  the  natural  flow  of  such  water 
thereon,  and  in  so  doing  may  turn  the  same  back  upon  or  off 
onto  or  over  the  lands  of  other  proprietorSy  without  liability 
for  injuries  ensuing  from  such  ^^^  obstruction  or  diversion.'' 
Nearly  the  same  language  is  used  by  the  same  learned  chief 
justice  in  Pettigrew  v.  Evansville^  25  Wis.  223;  3  Am.  Rep.  5& 

It  is  further  described  as  **  waters  flowing  in  hollows  or 
ravines,  from  rain  or  melting  snow";  or  ^drainage  over  the 
land  occasioned  by  unusual  freshets  or  other  extraordinary 
causes,"  and  are  not  permanent,  but  soon  pass  off  <Nr  dry  up 
when  the  cause  ceases:  Fryer  v.  Wam$t  29  Wis.  511;  Etdrich 
V.  Richter,  37  Wis.  226;  AUen  v.  Chippewa  Falls,  52  Wis.  484; 
38  Am.  Rep.  748;  O'Connor  v.  Fond  du  Lac.  etc.  R.  R.  Co.^ 
52  Wis.  530;  38  Am.  Rep.  753;  Hatdin  v.  Chicago  etc.  Ry.  Co., 
61  Wis.  515;  Lessard  v.  Stram,  62  Wis.  112;  51  Am.  Rep.  715. 
*' Surface  water  lies  upon  or  spreads  over  the  surface,  or  per- 
colates the  soli,  as  in  swamps,  and  does  not  flow  in  a  partio* 
ular  channel.''  ^  The  owner  may  expel  surface  water  from 
his  own  land  to  that  of  another  without  wrong":  Gould  on 
Waters,  sec.  263.  *^  But  one  may  do  so  only  to  protect  him- 
self, or  to  benefit  his  own  land,  but  no  further."  **  But  even 
surface  water  becomes  a  natural  watercourse  at  the  point 
where  it  begins  to  form  a  reasonably  well-defined  channel, 
with  bed  and  banks  or  sides,  and  current  with  nearly  con- 
stant flow":  Oould  on  Waters,  sec.  263. 

2.  A  natural  watercourse  is  also  as  well  defined  and  the 
law  that  governs  it  stated  in  our  own  oases  as  anywhere. 
Says  Chief  Justice  Dixon,  in  Hoyt  v.  Hudson,  27  Wis.  656;  9 
Am.  Rep.  473:  ''The  term  *  watercourse'  is  well  defined. 
There  must  be  a  stream  usually  flowing  in  a  particular  direo* 
tion,  though  it  need  not  flow  continually.  It  may  sometimes 
be  dry.  It  must  flow  in  a  definite  channel,  having  a  bed, 
sides,  or  banks,  and  usually  discharge  itself  into  some  other 
stream  or  body  of  water."  The  following  streams  are  held 
to  come  within  this  definition.  In  Spelman  ▼•  Portage,  41 
Wis.  144,  the  streams  held  to  be  watercourses  were  across  the 
low  grounds  of  considerable  extent  between  ssAd  rivers,  which 
had  their  origin  in  the  overflow  of  the  Wisconsin  river  to  the 
Baraboo  river,  caused  by  unusual  freshets.   ^^  They  had  no 
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well-defined  channels  or  banks,  but  spread  widely  over  IIm 
intervening  ground.  They  came  from  one  nnqnestionable 
watercourse,  and  passed  into  another  one,  and  did  not  lose 
their  character  as  watercourses  by  passing  and  spreading 
over  the  intervening  low  ground.  In  QiUett  v.  Johnson^  80 
Conn.  892,  there  was  a  living  spring  about  sixteen  rods  from 
the  dividing  line  on  the  land  of  the  defendant.  It  ran  ofif  in 
a  stream  that  would  fill  a  half-inch  pipe.  The  supply  was 
constant,  except  in  a  very  dry  time.  For  six  or  eight  rods  it 
ran  rapidly  between  abrupt  banks  and  in  a  well-defined  chan- 
nel. It  then  came  to  marshy  ground,  where  it  spread  out,  so 
that  its  flow  was  slight,  in  a  sluggish  current,  but  in  a  nat- 
ural bed  or  depression  to  a  watering  place  on  the  plaintifl^'s 
land.  The  defendant  diverted  the  stream  on  his  own  land 
from  the  watering  place  of  the  plaintiff.  It  was  held  to  be  a 
watercourse,  and  the  defendant  liable.  In  Macomber  y.  (?od- 
frey^  108  Mass.  219,  11  Am.  Rep.  849,  the  stream  came  across 
a  road  onto  the  defendant's  land,  in  a  well-defined  channel, 
but  when  within  five  rods  of  the  plaintiff's  land,  below  it, 
spread  out  several  rods  in  width,  and  so  it  ran  upon  the  plain- 
tiff's  land,  which  was  a  flat  and  level  meadow,  where  it  irri- 
gated it  in  a  valuable  manner,  and  there  was  no  defined 
channel  on  the  plaintiff's  land;  but  a  short  distance  below 
his  land  it  again  formed  into  a  brook,  with  a  channel  and 
current,  and  so  ran  on  and  emptied  into  a  river.  Held  to  be 
a  watercourse,  which  the  defendant  could  not  divert  from  the 
plaintiff's  land.  In  Miller  v.  Laubach^  47  Pa.  St.  164, 86  Am. 
Dec.  521,  the  waters  came  from  winter  springs  on  defendant's 
land,  and  soon  spread  out  and  made  his  land  wet  and  boggy, 
and  they  were  wont  to  pass  onto  the  plaintiff's  land,  and  there 
soon  dry  up  by  evaporation.  The  defendant  cut  a  ditch  on 
his  own  land,  which  gathered  the  waters  together  and  dis- 
charged them  on  the  plaintiff's  land  in  such  a  manner  as 
to  cause  him  great  injury,  by  making  his  land  wet  and  use- 
less.    The  defendant  ^^'^  was  held  liable. 

In  Kauffman  v.  Oriesemer^  26  Pa.  St  407,  67  Am.  Dec.  487, 
the  stream  came  from  springs  on  the  plaintiff's  land,  which, 
increased  by  rains  and  snow,  ran  down  on  and  through  the 
defendant's  land  and  emptied  into  a  creek.  They  ran  in  a 
general  channel,  but  their  flow  was  not  continuous.  The 
defendant  made  a  sod  dam  .at  his  line,  and  thereby  turned  the 
waters  back  onto  the  plaintiff's  land,  to  his  injury.  It  was 
held  that  tMs  stream  was  a  watercourse,  and  governed  bjr 
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the  maxim  of  the  common  law,  ^  aqua  currii  «C  debet 
and  the  plaintiff  recovered.    In  Rhoadi  t.  Davidheiterf  18 
Pa.  St  226, 19  Am.  St.  Rep.  630,  it  is  held  that  ereo  BarCaoe 
water,  if  it  run  in  a  channel  with  banks  and  corrent  and  in  a 
certain  direction  when  there  is  water,  although  not  oon- 
tinuously,  is  a  watercourse  and  goyerned  by  the  same  law. 
In  Earl  t.  De  Hart,  12  N.  J.  Bq.  280,  72  Am.  Deo.  39^  it  is 
held  that  when  the  country  is  such  that  the  water  firom  rains 
and  melting  snow  is  necessarily  collected  into  one  body,  go 
large  as  to  require  an  outlet,  and  is  discharged  through  it  in 
a  well-defined  channel,  where  it  is  accustomed  to  flow  and 
has  flowed  from  time  immemorial,  such  channel  is  an  ancient 
natural  watercourse.    The  common*law  doctrine  preyails  in 
New  Jersey.    A  spring  without  an  outlet  or  inlet  is  not  a 
watercourse,  but  if  it  have  an  outlet  through  a  well-defined 
channel  it  is  a  watercourse:  Delhi  t.  Yaumam^  50  Barb.  316L 
Where  a  spring  rises  on  one  man's  land,  and  from  it  a  stream 
runs  with  a  current  and  in  a  well-defined  channel  onto  the  land 
of  another  below,  although  it  furnished  no  more  water  than 
the  superior  proprietor  could  use  for  domestio  purposes  and 
to  water  his  land,  he  cannot  divert  or  wholly  consume  it  to 
the  detriment  of  the  inferior  owner:  Arnold  t.  Foot^  12  Wend. 
830;  Smith  r.  Adams^  6  Paige,  435,  is  to  the  same  effect 
**  A  spring,  to  be  protected  by  the  law,  must  be  one  which 
issues  out  of  the  earth  by  natural  forces'':  Gould  on  Waters^ 
sec.  286.    A  spring  becomes  a  watercourse  at  ^^  the  point 
where  the  water  comes  to  the  surface  and  flows  off  in  a 
defined  channel  or  bed,  with  banks  or  shores  which  confine 
the  water  and  cause  it  to  run  in  a  certain  direction:  Qoold 
on  Waters,  sec.  41.    It  must  have  a  current,  or  it  cannot  be 
obstructed  or  diverted  to  any  one's  injury.    If  a  waterconrse 
is  lost  in  a  swamp  or  lake,  it  is  still  a  watercourse  if  it 
emerges  therefrom  in  a  well*defined  channel;  or  if  it  spreads 
over  a  meadow,  and  it  can  be  identified  or  traced  as  the  same 
stream,  it  is  still  a  watercourse:  Gtould  on  Waters,  sec.  264; 
Bri9coe  v.  Droughty  11  L  C.  L.  R.  250;  Munkrei  v.  Kantas  City 
eU.  R  R.  Co.^  72  Mo.  514;  Hebron  O.  R.  Co.  r.  Harvey^  90 
Ind.  192;  46  Am.  Rep.  199;  BoKneon  y.  Shanks^  118  Ind.  125. 
*'If  the  channel  and  banks  formed  by  running  water  present 
to  the  eye  at  a  casual  glance  the  unmistakable  evidence  of  the 
frequent  action  of  running  water,  then  it  is  a  natural  watei* 
course":  Gould  on  Waters,  seo.  264. 
I  will  close  these  citations  by  a  very  strong  case  In  fiivor  of 
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iht  plftintiff '8  right,  in  tbii  court.  The  plaintiffs  owned  a 
mill  at  Cross  Plains,  on  Black  Earth  creek.  The  creek  bad 
its  rise  in  Mud  lake  in  another  town,  which  lake  was  par- 
tially fed  by  springs,  but  mainly  by  rains  and  surface  waters, 
and  out  of  it  the  waters  flowed  through  an  outlet  into  Black 
Earth  creek,  but  the  outlet  had  been  considerably  filled  up. 
The  defendant  sought  to  excavate  an  outlet  on  the  opposite 
side  of  said  lake,  and  draw  off  the  water  into  a  big  marsh,  and 
so  eastwardly  by  Pheasant  branch  into  Lake  Mendota,  and 
wholly  divert  them  from  Black  Earth  creek,  to  the  injury  of 
the  plaintiffs'  mill-power.  In  Mohr  y.  GatUt,  10  Wis.  613,  78 
Am.  Dec.  687,  Chief  Justice  Dixon  said,  in  passing  upon  the 
above  facts:  *'The  owners  along  the  creek  have  a  legal  right 
to  the  natural  and  usual  flow  of  the  waters  of  the  lake  through 
it."  It  is  said  also  in  the  opinion,  as  it  was  also  found  by 
the  trial  court,  '*  that  there  was  no  perceptible  fall  or  difference 
in  the  height  of  the  surface  of  the  lake  from  one  end  to  the 
other."  "  The  *^*  depth  of  this  lake  was  from  two  to  seven 
feet,  and  the  main  body  was  covered  by  vegetation."  ''  The 
waters  had  been  raised  one  and  a  half  feet  by  the  filling  up 
of  this  outlet,  and  more  than  that  by  surface  waters  running 
into  it  from  the  adjacent  country."  The  defendant  sought  to 
divert  the  waters  of  the  lake  in  the  proposed  direction,  in 
order  to  drain  his  own  land  covered  by  its  waters  to  the  depth 
of  from  a  few  inches  to  three  feet.  From  this  it  appears  that 
this  lake  is  protected  as  a  natural  watercourse. 

Application  may  now  readily  be  made  of  these  principles 
and  authorities  to  the  waters  described  in  the  complaint 

1.  North  of  the  plaintiff's  land  ^*  there  were  always,  and 
are  yet,  living  springs,  which  continuously  flow  and  discharge 
their  waters  by  a  well-defined  stream  into  a  natural  lake  of 
about  sixty  acres  in  extent,  known  as  *fiig  lake.'"  This 
being  the  source  of  the  waters,  it  is  material  to  inquire 
whether,  so  far  as  described,  they  constitute  a  natural  water- 
course. ^'A  well-defined  stream,"  that  has  flowed  continu- 
ously forever  from  everlasting  springs,  and  made  a  lake  of 
such  extent,  must  have  had  a  well-defined  ^'channel,"  strong 
*' current,"  and  *'bed  and  banks" — all  the  characteristics  of 
a  watercourse.  From  the  words  of  description  used,  common 
reason  supplies  every  element  of  such  a  natural  stream  as  to 
make  it  a  watercourse  in  law  and  in  fact.  The  springs  had 
been  gathered  into  one  stream,  which  made  a  watercourse  to 
all  intents  and  purposes;  and  ^Big  lake"  was  certainly  a 
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watereonrse,  according  to  the  aboTC  deoUoo.    What 
cf  it  afterwards? 

S.  From  the  lake  the  waters  so  gathered  flowed,  under 
natural  conditioD8»  upon  and  beneath  the  surface  of  the  lands 
lying  to  the  southeast  of  said  lake,  to  and  across  the  land  of 
the  plaintiff,  and  thence  easterly,  until  they  discharged  them- 
selves and  were  again  collected  in  the  ^Beaver  creek."  This 
distance  is  but  a  few  miles.  Did  this  natural  watercourse 
lose  its  essential  character  by  its  course  ^^  from  Big  lake  to 
Beaver  creek?  Did  it  become  mere  surface  waters?  There 
is  not  one  word  descriptive  of  "surface  waters"  in  the  com- 
plaint. The  waters  all  go  in  the  same  direction,  and  are 
tributary  to  Beaver  creek. 

8.  "The  said  natural  flow  or  stream  of  water  from  the  lake 
was  well  defined  and  established,  and  in  places,  one  of  which 
was  upon  the  land  of  this  plaintiff,  had  made  for  itself  a  dis- 
tinct and  plainly  marked  channel,  pointing  and  showing  the 
natural  flow  of  the  water;  and  said  stream  was  known  and 
commonly  called  by  the  name  of  the  *  West  branch'  of  Beaver 
creek."    Would  it  not  be  idle  and  hypercritical  to  say:  **  But 
this  description  does  not  use  the  words  *  bed  and  banks  *  and 
<  current '•:— the  language  of  the  books  in  describing  a  waters 
coursd"?    These  waters  in  such  volume  could  not  flow  con- 
tinuously, always  in  a  distinct  and  plainly  marked  channel, 
well  defined  and  established,  without  making  for  themselves 
a  bed  and  banks  or  sides  to  the  stream  in  the  places  men- 
tioned, one  of  which  is  on  the  land  of  the  plaintiff.    It  is  a 
most  reasonable,  necessary,  and  inevitable  consequence  by 
the  ]aws  of  nature.    Such  a  body  of  water,  gathered  into  a 
stream  and  flowing  in  one  channel  continuously,  could  not 
help  from  cutting  for  itself  in  suitable  soil  or  high  ground  a 
watercourse,  with  banks,  bed,  and  current,  any  more  than  it 
could  help  from  running  down  an  inclined  plane.    Admit 
that  the  complaint  shows  that  this  stream  spreads  over  wide 
reaches  of  marsh  and  swamp  lands,  and  percolates  the  soil 
in  many  and  most  places  between  Big  lake  and  Beaver  creek, 
Cft  in  all  places  except  those  mentioned,  where  the  ground  was 
suitable  for  cutting  a  well-defined  channel,  as  above  described; 
according  to  the  above  authorities,  such  spreading  of  a  stream 
through  marshes  and  swamps,  on  or  below  the  surface,  does 
not  militate  against  its  being  a  watercourse  in  every  essential 
particular,  if  it  can  be  traced  or  identified  as  the  same  stream; 
and  its  identity  is  alleged  in  ^^^  the  complaint  in  this  case, 
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and  it  ia  a  fact  to  be  proved  and  established  on  tbe  trIaL  A 
stream  that  can  be  utilized  by  confining  its  waters  In  a  ditch 
or  canal|  wide  and  deep  enough  for  floating  logs  down  from 
Big  lake  past  the  plaintiff's  land  is  not  small  or  inconsid* 
arable.  Even  where  it  widely  spreads  over  or  under  inter* 
vening  marshes,  it  must  have  considerable  current  and  a 
constant  flow  towards  Beaver  creek,  across  the  lands  of  th^ 
plaintiff. 

In  view  of  the  above  authorities,  and  on  well-established 
principles,  there  would  seem  to  be  no  question  but  that 
these  waters  constitute  a  watercourse  over  the  lands  of  the 
plaintiff,  and  that  he  has  an  ''equal  right,  inseparably  an- 
nexed  to  the  soil,  to  their  use  for  every  useful  purpose  to 
which  they  can  be  applied  as  they  are  wont  to  run,  without 
diversion,  alteration,  or  diminution":  Wadsworth  v.  TiUot9on^ 
16  Conn.  866;  89  Am.  Dec.  891;  Perlin$  v.  Dow,  1  Root,  535. 

This  stream  being  so  clearly  and  unquestionably  a  water- 
course in  which  the  plaintiff's  rights  are  protected  by  the 
law,  and  this  being  the  main  and  material  ground  of  the 
plaintiff's  complaint  and  cause  of  action,  and  sufficient  to 
sustain  the  complaint  as  against  the  demurrer,  other  matters 
alleged  therein  as  grounds  of  the  action,  such  aS  the  plain- 
tiff's rights  under  the  Goodyear  contract,  and  his  rights  in 
these  waters  upon  his  land,  even  if  they  do  not  technically 
constitute  a  watercourse,  will  not  be  considered  any  further 
than  to  say  that  they  do  not  constitute  several  and  inconsist* 
ent  causes  of  action,  but  are  different  grounds  of  the  same 
action. 

The  jurisdiction  of  a  court  of  equity  to  take  cognizance  of 
the  matters  of  the  complaint,  and  to  grant  the  relief  demanded, 
has  been  sustained  by  this  court  in  many  cases:  Sheldon  v. 
Roekwellj  9  Wis.  166;  76  Am.  Dec.  265;  Patten  v.  Harden,  14 
Wis.  478;  Pioneer  W.  P.  Co.  t.  Bensley,  70  Wis.  477;  Patten 
Paper  Co.  v.  Kaukauna  IF.  P.  Co.,  70  Wis.  659;  Cedar  Lake 
*»»  Hotel  Co.  V.  Cedar  Creek  Hydraulic  Co.^  79  Wis.  802; 
KirrJberly  etc.  Co.  v.  Hewitt^  75  Wis.  871. 

By  the  Court.  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  for  further  proceedings  according  to 
law. 

WiNSLOw,  J.,  and  Binnbt,  J.,  dissent 

WATUux>aBSBS~SuRFAOs  Watebs,  What  Abi.— Watdn  oomposed  partly 
of  leepage  water  'esoaping  through  a  loTee  by  peroolation  and  parUjr  of  rainp 
fill  ars  anbjeot  to  the  rules  in  regard  to  aurfaoo  watersi  Ohroff  r.  McWfk 
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ttanu,  98  ObL  167;  S5  Am.  8k  B^  lO^  aad  Bolt  with  lb*  «m«  MDaetei. 
Bat  atft  «f«iflow  It  not  mirf»M  waUrs  Jckum  ▼•  OUeaga  ita;  JL  A  Ok,  9 
Wk.  eAI|  t7  Am.  8t  Rep.  70. 

WATwatoomwuMt  What  Ami.— A  wAterooarM  b  a  ehaoMl  for  tlm  «nnf> 
•not  of  water,  aod  majr  be  natural  or  artifloial.  It  ooanata  ol  bod,  bank% 
and  water,  though  the  water  need  not  flow  ooaiioaoasly.  There  moat  be  n 
diatinot  ebannel  with  well-deftned  banke  oot  into  the  toil  bjr  the  flow  of  the 
water,  preeenting  al  a  easnal  glance  to  OTery  eye  the  nnmistakablo  eridiiiea 
el  the  frequent  action  of  mnning  water,  and  not  a  mere  depreenon:  Hamkif 
T.  Skeidom,  64  Vt  491|  SS  Am.  8t  Rep.  Ml,  and  note;  Shmmemi  ▼•  Wittkn^ 
tl  Or.  S5;  S8  Am.  81  Rep^  727,  and  note  with  tho  eiaee  ooUeeted. 
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[84  Wboombv,  M&] 

OoKsnnrnoiiAL  Law— Ordikaxoi  RioiTLATiHa  Stbir  PABADia,  Wi 
Void, — ^A  municipal  ordinanoe  which  declaree  that  '*it  thall  bo  unlaw* 
ful  for  any  penon  or  penoni,  eociety,  association,  or  organisation,  to 
march  or  parade"  upon  oertain  streets  of  a  dty,  *' shouting,  singing,  or 
beating  drums  or  tambourines,  or  playing  upon  any  other  musical  instru- 
ment, for  the  purpose  of  advertising  or  attracting  the  attention  of  the 
public,  or  to  the  distnrbanoe  of  the  public  peace  or  quiets  without  first 
having  obtained  a  permission  to  so  march  or  parade^  signed  hf  the  mayor 
of  said  city,"  or,  "in  case  of  the  mayor's  illness  or  absence,"*  by  other 
specified  officials,  and  which  further  provides  that  **  this  section  shall 
not  apply  to  f  aneraU,  fire  companiei,  nor  regularly  organiaed  oompanies 
of  the  state  militia,"  and  that  "permission  to  march  or  parade  shall  al 
no  time  be  refused  to  any  political  party  having  a  regular  organiiation,* 
not  only  creates  by  its  express  terms  unjust  disoriminationa  between  the 
persona  and  organixations  referred  to^  but  also  vests  the  mayor  or  hit 
substitutes  with  arbitrary  power  to  create  other  equally  nnjuat  die- 
criminations  in  carrying  out  its  provisions,  and  is  therefore  void,  as  being 
an  enactment  which  contravenes  the  fourteenth  amendment  of  the  con> 
stitution  of  the  United  States. 

Cbrtiorabi  to  review  the  decision  of  C.  L.  Deringi  eoori 
GommiBsioner  of  Columbia  county,  who  had  refused  to  dia- 
oharge  from  custody  the  petitioner,  Joseph  Garrabad.  The 
sheriff's  return  to  the  writ  of  habeas  corpus  issued  by  the  said 
commissioner  showed  that  the  petitioner  was  being  held  in 
custody  by  virtue  of  a  "  commitment,''  issued  by  a  justice  of 
the  peace  of  the  city  of  Portage  in  Columbia  county,  reciting 
that  the  city  had  recovered  judgment  against  said  petitioner 
for  a  fine  imposed  in  accordance  with  the  provisions  of  a  cer- 
tain ordinance  of  that  city,  and  commanding  the  sheriff,  or 
any  constable  of  the  county,  if  the  petitioner  had  no  goods  or 
chattels  to  be  levied  upon,  to  deliver  him  to  the  keeper  of  the 
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c. 


coanty  jail^  there  to  be  imprisoned  for  twenty  days,  unless 
the  fine  and  costs  were  sooner  paid,  or  he  should  be  discharged 
by  due  process  of  law.    The  nature  of  the  ordinance  in  ques- 

['  tion  suflSciently  appears  from  the  head«note  and  the  opinion 

of  the  court  The  petitioner  having  demurred  to  the  returUi 
the  commissioner  overruled  the  demurrer,  and  ordered  him  to 

I  be  kept  in  custody,  as  the  commitment  required. 

Sogen  and  Hall^  for  the  relator. 
TF.  8.  Stroudf  for  the  respondent. 

•**  PiNNBY,  J.  The  city  charter  of  the  city  of  Portage 
(Laws  of  1882,  c.  132,  sec.  81)  confers  upon  the  common 
council  of  the  city  power  to  pass  ordinances  and  by-laws  on 
certain  subjects,  under  and  by  virtue  of  the  delegation  of  the 
police  powers  of  the  state  to  the  common  council  and  city 
officers  for  the  government  of  the  city  and  the  preservation  of 
order  and  public  safety.  In  respect  to  such  ordinances  or  by- 
laws it  has  long  been  the  established  doctrine  that  they  must 
be  reasonable,  not  inconsistent  with  the  charter,  nor  with  any 
statute,  nor  with  the  general  principles  of  the  common  law  of 
the  land,  particularly  those  having  relation  to  the  liberty  of 
the  subject  or  the  rights  of  private  property:  Dillon  on  Mu- 
nicipal Corporations,  section  819,  and  cases  cited  in  notes. 
The  particular  objections  urged  to  the  validity  of  the  ordi- 
nance in  question  fall  within  the  scope  of  the  fourteenth 
amendment  to  the  constitution  of  the  United  States,  which 
provides  that  ^'  no  state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of  citizens  of 
the  United  States,  nor  shall  any  state  deprive  any  person 
of  life,  liberty,  or  property,  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction  the  equal  protection 
of  the  laws."  These  provisions  apply  equally  to  all  persons 
within  the  territorial  jurisdiction  of  the  United  States,  with- 
out regard  to  any  differences  of  color  or  nationality;  and  the 
equal  protection  of  the  laws  is  a  pledge,  it  is  held,  '^  of  the 
protection  of  equal  laws":  Yick  Wo  v.  Hopkins^  118  U.  S.  869. 

^*  It  is  objected  that  the  ordinance  is  void  on  its  face,  by 
reason  of  its  operating  unequally  and  creating  an  unjust  and 
illegal  discrimination,  not  only:  1.  By  the  express  terms  of 
the  ordinance  itself,  but  2.  It  is  so  framed  as  to  punish  the 
petitioner  for  what  is  permitted  to  others  as  lawful,  without 
any  distinction  of  circumstances,  whereby  an  unjust  and 
illegal  discrimination  occurs  in  its  executioui  and  which, 
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though  not  made  bj  the  ordinanoe  In  expreas  term8|  ia  made 
possible  by  it;  and  8.  In  that  it  Testa  in  the  mayor,  or  other 
officers  of  the  oity  named  in  it|  power  to  arbitrarily  denj  per- 
sons and  other  sooieties  or  organizations  the  right  aecored  by 
it  to  others  to  march  and  parade  on  the  streets  named.  The 
general  subject  and  scope  of  the  ordinance  is  marching  or 
parading  by  ^  any  person  or  persons,  society,  association  or 
organization"  over  the  streets  named,  ^'shouting,  singing, 
or  beating  drums  or  tambourines,  or  playing  upon  any  mosi- 
oal  instrument  or  instruments,  for  the  purpose  of  advertising 
or  attracting  the  attention  of  the  public,  or  to  the  disturbance 
of  the  public  peace  or  quiet,"  without  having  obtained  per- 
mission as  prescribed  in  the  ordinance.  It  provides,  among 
other  things,  that  the  ordinance  shall  not  apply  to  fire  com- 
panies, nor  to  regularly  organized  companies  of  the  state 
militia,  and  that  permission  to  march  or  parade  shall  at  no 
time  be  refused  to  any  political  party  having  a  regular  state 
organization.  The  permission,  it  will  be  seen,  is  required 
absolutely  to  be  granted  to  political  parties  having  a  regular 
state  organization,  so  they  are  practically  excepted  out  of  the 
ordinance.  Whether  permission  shall  be  granted  to  any 
other  society,  civic,  religious,  or  otherwise,  depends  not  upon 
the  character  of  the  organization,  or  upon  the  particular  cir* 
cumstances  of  the  case,  but  upon  the  arbitrary  discretion  of 
the  mayor  or  other  officers  named  in  the  ordinance,  acting  in 
his  absence.  It  is  therefore  argued  that,  as  between  different 
persons,  societies,  associations,  or  organisations,  the  ordinanoe 
operates  ^^  unequally  and  creates  unjust  and  illegal  dis- 
criminations by  its  express  terms,  and  makes  such  discrimi- 
nations not  only  possible  but  necessary  in  its  administration, 
and  therefore  that  the  ordinance  is  void  upon  common-law 
principles,  as  heretofore  recognized  and  administered  in  the 
courts  of  the  country. 

The  rights  of  persons,  societies,  and  organisations  to  parade 
and  have  processions  on  the  streets  with  music,  banners, 
songs,  and  shouting,  is  a  well-established  right,  and,  indeed, 
the  ordinance  upon  its  face  recognizes  to  a  certain  extent  the 
legality  of  such  processions  and  parades,  and  provides  for 
permitting  them,  in  the  discretion  of  the  mayor,  in  all  cases 
except  those  named,  and  as  to  those  the  right  is  practically 
secured.  The  ordinance,  as  framed,  and  as  it  is  to  be  exe- 
onted  under  the  arbitrary  discretion  of  the  mayor  or  other 
officer,  is  clearly  an  abridgment  of  the  rights  of  the  people; 
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and  in  many  cases  it  praotioallj  prevents  those  pnUio  demon- 
strations that  are  the  most  natural  product  of  common  aims 
and  kindred  purposes.  '*  It  discouragos  united  effort  to  at- 
tract public  attention  and  challenge  public  examination  and 
criticism  of  the  associated  purposes":  Anderson  y.  WeUingionf 
40  Kan.  173,  10  Am.  St.  Rep.  175,  contains  a  careful  discus- 
sion and  examination  of  a  similar  ordinance,  which  was 
there  held  to  be  void  as  contravening  common  right  In  In 
re  Frazee^  63  Mich.  396,  6  Am.  Si  Rep.  310,  after  a  full  dis- 
cussion by  Campbell,  C.  J.,  a  similar  ordinance  was  also  held 
void,  and  that  it  is  not  in  the  power  of  the  legislature  to  de- 
prive any  of  the  people  of  the  enjoyment  of  equal  privileges 
under  the  law,  or  to  give  cities  any  tyrannical  powers;  that 
charters,  laws,  and  regulations,  to  be  valid,  must  be  capable 
of  construction,  and  must  be  construed,  in  conformity  to  con- 
stitutional principles  and  in  harmony  with  the  general  laws 
of  the  land;  and  that  any  by-law  which  violates  any  of  the 
recognized  principles  of  lawful  and  equal  rights  is  necessarily 
ypid  so  far  as  it  does  so,  and  void  entirely  if  it  ^*^  cannot  be 
reasonably  applied  according  to  its  terms;  and  no  grant  of 
absolute  discretion  to  suppress  lawful  action  can  be  sustained 
at  all;  that  it  is  a  fundamental  condition  of  all  liberty,  and 
necessary  to  civil  society,  that  men  must  exercise  their  rights 
in  harmony  with  and  yield  to  8uch  restrictions  as  are  neces- 
sary to  produce  peace  and  good  order;  and  it  is  not  compe- 
tent to  make  any  exceptions  for  or  against  the  so-called 
^'  Salvation  Army"  because  of  its  theories  concerning  practi* 
oal  work;  that  in  law  it  has  the  same  right,  and  is  subject  to 
the  same  restrictions,  in  its  public  demonstrations,  as  any 
secular  body  or  society  which  uses  similar  means  for  drawing 
attention  or  creating  interest.  Hence  the  by-law  there  in 
question,  because  it  suppressed  what  was  in  general  perfectly 
lawful,  and  left  the  power  of  permitting  or  restraining  proces- 
sions and  their  courses  to  an  unlawful  official  discretion,  was 
held  void;  and  that  any  regulation,  to  be  valid,  must  be  by  per- 
manent legal  provisions,  operating  generally  and  impartially. 
The  return  of  the  sheriff  utterly  fails  to  show  of  what  specific 
offense  the  petitioner  was  convicted,  that  is  to  say,  in  what 
particular  respect  he  violated  the  ordinance.  We  may  infer, 
however,  for  the  purpose  of  argument  and  illustration,  from 
the  fact  that  the  petition  for  the  writ  addressed  to  this  court 
states  that  the  petitioner  is  a  member  of  the  Salvation  Army, 
that  he  was  convicted  of  parading  the  streets  in  that  capacity. 
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It  cannot  be  maintained  that  any  peraon  or  persons  or  aod^ 
baTB  any  right,  for  religious  purposes  or  as  religiooa  bodies* 
to  nse  the  streets  for  purposes  of  public  parade  because  the 
purpose  in  yievr  is  purely  religious  and  not  secular,  but  they 
certainly  have  the  same  right  to  equal  protection  of  the  laws 
as  secular  prganizations.  The  objections  urged  against  this 
ordinance  are,  we  think,  fatal  to  any  conviction  which  might 
take  place  under  it,  by  reason  of  its  unreasonable  and  unjust 
discriminations  and  of  the  arbitrary  power  conferred  upon  *** 
the  mayor  or  other  officer  of  the  city  to  make  others  in  its 
administration  and  execution;  so  that  it  is  impossible  to  sus- 
tain the  conviction  in  any  aspect  in  which  the  question  may 
be  viewed. 

A  careful  examination  of  the  decisions  in  various  states, 
and  the  considerations  upon  which  they  are  founded,  is  not 
material  to  the  determination  of  the  case,  for  the  whole  sub- 
ject is  governed  and  controlled  by  the  provisions  of  the  four- 
teenth amendment  to  the  constitution  of  the  United  States 
already  referred  to.  In  construing  and  applying  this  amend- 
ment the  supreme  court  of  the  United  States  have  said,  in 
Barbier  v.  ConnoUy,  118  U.  S.  27,  that  it  '*  undoubtedly  in- 
tended not  only  that  there  should  be  no  arbitrary  deprivation 
of  life  or  liberty,  or  arbitrary  spoliation  of  property,  but  that 
equal  protection  and  security  should  be  given  to  all  under 
like  circumstances  in  the  enjoyment  of  their  personal  and 
civil  rights;  that  all  persons  should  be  equally  entitled  to 
pursue  their  happiness  and  acquire  and  enjoy  property;  that 
they  should  have  like  access  to  the  courts  of  the  country  for 
the  protection  of  their  persons  and  property,  the  prevention 
and  redress  of  wrongs,  and  the  enforcement  of  contracts;  that 
no  impediment  should  be  interposed  to  the  pursuits  of  anyone 
except  as  applied  to  the  same  pursuits  by  others  under  like 
circumstances;  that  no  greater  burdens  should  be  laid  upon 
one  than  are  laid  upon  others  in  the  same  calling  and  condi- 
tion  Glass  legislation  discriminating  against  some  and 

favoring  others  is  prohibited,  but  legislation  which,  in  carry- 
ing out  a  public  purpose,  is  limited  in  its  application,  if  within 
the  sphere  of  its  operation  it  affects  alike  all  persons  similarly 
situated,  is  not  within  the  amendment."  The  entire  subject 
underwent  careful  examination  in  the  case  of  Yick  Wo  v. 
HapkinBf  118  U.  S.  856,  where  the  subject  of  city  ordinances 
and  the  principles  regulating  their  validity  were  considered* 
The  objections  to  the  validity  of  the  ordinances  in  that  **' 
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case  were,  in  snbstanoe,  the  same  that  are  urged  in  this,  and 
the  ordinances  in  question  were  held  Toid. 

The  objections  urged  in  the  case  of  Mayor  of  Baltimoro  y, 
Radecke^  49  Md.  217,  83  Am.  Rep.  239,  were  also  in  substance 
the  same,  for  the  ordinance  in  that  case  upon  its  face  com- 
mitted to  the  unrestrained  will  of  a  single  public  officer  the 
power  to  determine  the  rights  of  parties  under  it,  when  there 
was  nothing  in  the  ordinance  to  guide  or  control  his  action, 
and  it  was  held  void  because  *'  it  lays  down  no  rules  by  which 
its  impartial  execution  can  be  secured,  or  partiality  and  op« 
pression  prevented,"  and  that  ''when  we  remember  that 
action  or  nonaction  may  proceed  from  enmity  or  prejudice, 
from  partisan  zeal  or  animosity,  from  favoritism,  and  other 
improper  influences  and  motives  easy  of  concealment  and 
difficult  to  be  detected  and  exposed,  it  becomes  unnecessary 
to  suggest  or  to  comment  upon  the  injustice  capable  of  being 
wrought  under  cover  of  such  a  power,  for  that  becomes  appar- 
ent to  every  one  who  gives  to  the  subject  a  moment's  con- 
sideration. In  fact,  an  ordinance  which  clothes  a  single 
individual  with  such  power  hardly  falls  within  the  domain 
of  law,  and  we  are  constrained  to  pronounce  it  inoperative 
and  void.'*  The  doctrine  of  this  case  was  approved  in  Yick 
Wo  y.  HopHns^  118  U.  S.  356,  and  the  court  in  the  latter  case 
observed:  '*  We  are  not  obliged  to  reason  from  the  probable 
to  the  actual,  and  pass  upon  the  validity  of  the  ordinances 
complained  of  as  tried  merely  by  the  opportunities  which 
their  terms  aflbrd  of  unequal  and  unjust  discrimination  in 
their  administration";  and  proceeded  to  show  that  in  the 
case  there  presented  the  ordinances  in  actual  operation  estab* 
lished  ''an  administration  directed  so  exclusively  against  a 
particular  class  of  persons  as  to  warrant  and  require  the  con- 
clusion that  whatever  may  have  been  the  intent  of  the  ordi- 
nances as  adopted,  they  were  applied  by  the  public  authorities 
charged  with  their  administration,  and  thus  representing  the 
state  itself,  with  a  mind  so  unequal  and  oppressive  '^'^  as  to 
amount  to  a  practical  denial  by  the  state  of  that  equal  pro- 
tection of  the  laws  which  is  secured  to  the  petitioners,  as  to 
all  other  persons,  by  the  broad  and  benign  provisions  of  the 
fourteenth  amendment  to  the  constitution  of  the  United 
States";  and  the  court  added:  *' Though  the  law  itself  be 
fair  on  its  face  and  impartial  in  appearancci  yet  if  it  is  ap- 
plied and  administered  by  public  authority  with  an  evil  eye 
and  with  an  unequal  hand,  so  as  to  practically  make  unjust 
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and  illegal  discriminations  between  perBona  in  aimilmr  ei^ 
onmstanceB,  material  to  their  rights,  Uie  denial  of  equal  Jii»» 
tioe  is  still  within  the  prohibition  <tf  the  constitutioa." 

Nearly  all  the  processions,  parades,  etc.,  that  ordinarilj 
occur  are  excepted  from  the  ordinance  in  question,  followed 
by  a  provision  that  permission  to  march  or  parade  shall  at 
no  time  *^be  refused  to  any  political  party  having  a  regnlar 
state  organization."    It  is  difficult  to  see  how  this  can  be 
considered   municipal   legislation,  dictated   by  a  fair  and 
equal  mind,  which  takes  care  to  protect  and  provide  for  the 
parades  and  processions  with  trumpets,  drums,  banners,  and 
all  the  accompaniments  of  political  turnouts  and  processions, 
and  at  the  same  time  provides,  in  effect,  that  the  Salvation 
Army,  or  a  Sunday-school,  or  a  temperance  organisation,  with 
music,  banners,  and  devices,  or  a  lodge  of  Odd  Fellows  or 
Masons,  shall  not  in  like  manner  parade  or  march  in  proces- 
sion on  the  streets  named  without  getting  permission  of  the 
mayor,  and  that  it  shall  rest  within  the  arbitrary,  nncon- 
trolled  discretion  of  this  officer  whether  they  shall  have  it  at 
all.    The  ordinance  resembles  more  nearly  the  means  and 
instrumentalities  frequently  resorted  to  in  practising  against 
and  upon  persons,  societies,  and  organizations  a  petty  tyranny, 
the  result  of  prejudice,  bigotry^  and  intolerance,  than  any  fair 
or  legitimate  provision  in  the  exercise  of  the  police  power  of 
the  state  to  protect  the  public  peace  and  safety.    It  is  en- 
tirely un-American  and  ^**  in  conflict  with  the  principles  of 
our  institutions  and  all  modern  ideas  of  civil  liberty. 

It  is  susceptible  of  being  applied  to  offensive  and  improper 
uses,  made  subversive  of  the  rights  of  private  citizens,  and  it 
interferes  with  and  abridges  their  privileges  and  immunities, 
and  denies  them  the  equal  protection  of  the  laws  in  the  exer- 
cise and  enjoyment  of  their  undoubted  rights.  In  the  exer- 
cise of  the  police  power  the  common  council  may,  in  its 
discretion,  regulate  the  exercise  of  such  rights  in  a  reasonable 
manner,  but  cannot  suppress  them,  directly  or  indirectly,  by 
attempting  to  commit  the  power  of  doing  so  to  the  mayor  or 
any  other  officer.  The  discretion  with  which  the  council  is 
vested  is  a  legal  discretion,  to  be  exercised  within  the  limits 
of  the  law,  and  not  a  discretion  to  transcend  it  or  to  confer 
upon  any  city  officer  an  arbitrary  authority,  making  him  in 
its  exercise  a  petty  tyrant.  Such  ordinances  or  regQlati<»iS| 
to  be  valid,  must  have  an  equal  and  uniform  applioatioa  to 
all  persons,  societies,  or  organizations  similarly  circumstanced 
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and  not  be  misoeptible  of  anjnst  disoriminations,  which  may 
be  arbitrarily  practiced  to  the  hurt,  prejudice,  or  annoyance 
of  any.  An  ordinance  which  expressly  secures  to  political 
parties  having  state  organizations  the  absolute  right  to  street 
parades  and  processions,  with  all  their  usual  accompaniments, 
and  denies  it  to  the  societies  and  other  like  organizations 
already  mentioned,  except  by  permission  of  the  mayor,  who 
may  arbitrarily  refuse  it,  is  not  valid,  and  offends  against  all 
well-established  ideas  of  civil  and  religious  liberty.  The 
people  do  not  hold  rights  as  important  and  well-settled  as  the 
right  to  assemble  and  have  public  parades  and  processions 
with  music  and  banners,  and  shoutings  and  songs,  in  support 
of  any  laudable  or  lawful  cause,  subject  to  the  power  of  any 
public  officer  to  interdict  or  prevent  them.  Our  government 
is  ^  a  government  of  laws,  and  not  of  men,"  and  these  prin- 
oiples,  well  established  by  the  courts,  by  the  fourteenth  *** 
amendment  to  the  constitution  of  the  United  States,  have  be- 
come a  part  of  the  supreme  law  of  the  land,  so  that  no  officer, 
body,  or  lawful  authority  can  ^'  deny  to  any  person  the  equal 
protection  of  the  laws."  It  is  plain  that  the  ordinance  in 
question  is  illegal,  and  void,  and  for  this  reason  the  order  of 
the  commissioner  must  be  reversed. 

By  the  Court.    The  order  of  the  court  commissioner  is  re- 
versed, and  the  petitioner  ordered  discharged. 

Municipal  CoBPOBATioNa— GoNBTrruTioNAiJTT  ov  OaDiNAHon  Baoir* 
LATiHO  Strbbt  Pakadbs  wiU  be  found  disooBsed  in  the  foUowing  daaeai 
OwnnumweaUh  ▼.  PlaUted,  148  Mass.  875;  12  Am.  St.  Bep.  666,  and  notei 
Anderwn  v.  CUp  qf  WeVingUm^  40  Kan.  173;  10  Am.  St.  Rep.  175^  and  MaU 
Ut  ^Framo^  08  Mioh.  896|  6  Am.  St  Bep.  810^  and  note. 


Gould  v.  Sullivan. 

(84  WnooMBnr,  850.] 

Tax  Sales— Statbhsnt  bt  Town  Tbiasubsb  That  NoTHnro  Ib  D v%  Bvraor 
ov.— It  ifl  the  dnty  of  a  town  treasurer  to  farniah  taxpayers  with  in- 
formation  at  to  the  amount  of  taxes  payable  npon  their  lands  in  the 
township;  and,  as  they  hare  a  right  to  rely  npon  that  information,  they 
ouinot  be  prejndioed  by  its  incorrectness.  Henoe  if  a  landowner, 
through  his  agents  attempts  and  offers  to  pay,  in  due  season,  all  the 
taxes  due  npon  his  property  within  a  township^  and  the  treasurer  er- 
roneously states  thaik  there  is  nothing  assessed  npon  the  roll  against 
a  oertain  tracts  a  tax  deed  istaed  npon  a  subsequent  sale  of  that  traot 
for  nonpaymeat  of  taxes  thenoa  is  Tt^d,  and  its  ioTalldify  may  bs 
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mad*  aTaiUbU  in  a  l«gil  tMaa  of  eJeetoMnt  m  wt&  m  Ia  ■«  mqflSMk 
•ait  for  ito  otDoellatloB. 
Tax  BALMB-^SrATVTM  ov  LiifiTATiov^  Wmuf  Nor  a  Bab  so  Bac 
Of  Lavik— The  ttotuU  ol  limitatiooa  fixing  a  poriod  witliia 
landa  told  lor  nonpa/ment  of  tazat  maj  bo  rodeomod  dooo  aoi  apply 
to  a  oaae  whora  all  the  tazaa  doe  apon  aaeh  landa  havo  boon  xcgolariy 
tanderad,  and  tho  proper  amonnt  haa  not  bean  paid  uMroly 
oiBoer  to  or  through  whom  anoh  payment  oonld  alone  be  made 
ligently  made  a  mieatatenkent  aa  to  the  aom  aotoaUy  doe. 


Ejbctmbnt  to  recover  lands  sold  for  nonpayment  of 
The  defendant  made  title  under  a  tax  deed  regularly  iasaed 
upon  a  sale  held  as  prescribed  by  law,  and  relied  on  the  bar 
of  the  statute  of  limitations  fixing  the  period  for  redemption 
of  lands  so  sold.    The  facts  were  found  by  the  trial  court  to 
be  substantially  as  follows:  An  agent  of  the  plaintiff  had  fat' 
nished  the  town  treasurer  with  a  list  of  all  the  plaintiff's 
lands  within  the  township  upon  which  he  desired  to  pay 
taxes  for  the  year  1884;  that  on  the  tax  receipt  givmi  by 
such  treasurer  the  lands  which  it  was  sought  to  recover  in  this 
action  were  entered  and  marked,  *'  Not  on  the  roll,"  and  no 
tax  was  carried  out  against  them;  and  that  the  said  agents 
relying  upon  the  treasurer's  statement  that  the  amount  in  the 
receipt  was  the  whole  amount  due,  paid  the  taxes  mentioned 
in  the  receipt,  and  no  more.    As  a  conclusion  of  law  it  was 
found  that  the  defendant  acquired  no  title  by  the  tax  deed. 
From  the  judgment  entered  on  these  findings  the  defendant 
appealed. 

Alban  and  Barnes^  for  the  appellant 

Hume  and  OelUrich^  for  the  respondent 

**'  PiNNBY,  J.  1.  The  lands  in  question  in  this  case  were 
regularly  taxed  for  the  year  1884,  and  were  returned  as  delin- 
quent, sold  for  nonpayment  of  the  taxes,  etc.,  and,  no  redemp- 
tion  having  been  made,  a  tax  deed  thereof  was  executed  to 
the  defendant,  and  recorded  May  29,  1888,  The  lands  were 
then  unoccupied,  and  so  remained  for  the  period  necessary  to 
bar  an  action  for  their  recovery  under  sections  *^*  1188,  1189 
of  Sanborn  and  Berryman's  Annotated  Statutes.  It  is  plain 
that  the  plaintiff,  the  former  owner,  had  in  good  faith  at- 
tempted and  offered  to  pay  to  the  proper  town  treasurer,  in 
due  season,  the  taxes  for  which  the  lands  were  sold  together 
with  the  taxes  on  his  other  lands  in  the  same  town,  and  was 
informed  that  there  were  no  taxes  on  the  roll  against  them. 
The  town  treasurer,  whose  ofiicial  duty  it  was  to  furnish  the 
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information  applied  for«  and  who  represented  the  state  In  the 
exercise  of  the  taxing  power  pro  hoe  viee^  was  mistaken; .  and 
no  fault,  npon  the  facts  foand,  can  be  imputed  to  the  plain- 
tiff.  He  had  a  right  to  regard  the  information  as  true,  and 
there  is  nothing  to  show  that  he  had  any  reason  to  distrust  it 
There  was  no  occasion  for  him  to  consult  the  sale  list,  or  the 
notice  of  redemption  of  lands  sold,  and  he  had  no  occasion  to 
pursue  the  matter  further.  Shall  he  lose  his  lands  by  reason 
of  the  tax  deed,  and  for  no  fault  of  his  own? 

Here  is  a  clear  case  of  mutual  mistake,  which  would  cer- 
tainly be  ground. for  relief  in  a  court  of  equity  under  its  origi« 
nal  jurisdiction  in  cases  of  fraud,  accident,  and  mistake — a 
mistake  which,  if  not  corrected,  carries  with  it  all  the  injuri- 
ous consequences  of  a  fraudulent  misrepresentation.  Equity 
has  jurisdiction  not  only  to  arrest  tax  proceedings,  but  to  set 
aside  tax  deeds  founded  on  or  resulting  from  fraudulent  con- 
duct of  taxing  officers:  Lefferts  ▼.  Board  of  Supervisors^  21  Wis. 
688;  SlaUr  y.  Maxwell^  6  Wall.  268,  277.  And  the  first  ques- 
tion presented  is,  assuming  that  sufficient  ground  exists  for 
avoiding  the  tax  deed  after  the  lapse  of  the  statutory  bar  of 
three  years,  whether  it  can  be  made  available  in  a  legal  action 
of  ejectment,  or  resort  must  be  had  to  an  equitable  action  to 
cancel  the  tax  deed.  The  statute,  section  1 188,  is,  that  *'  no  ac- 
tion shall  be  maintained  by  the  former  owner,  or  any  person 
claiming  under  him,  to  recover  the  possession  of  any  land,  or 
any  interest  therein,  which  shall  have  been  conveyed  by  deed 
for  the  ***  nonpayment  of  taxes,  or  to  avoid  such  deed  against 
any  person  claiming  under  such  deed,  unless  such  action  shall 
be  brought  within  three  years  next  after  the  recording  of  such 
deed." 

This  statute  does  not  apply:  1.  When  the  tax  has  been  paid 
before  sale;  and  2.  When  the  land  has  been  redeemed  after  sale. 
Under  our  system  of  pleading  no  formal  reply  is  allowed  to 
new  matter  set  up  as  a  defense,  but  the  plaintiff  is  allowed 
to  reply  in  evidence  at  the  trial.  Had  the  taxes  in  this  case 
been  actually  paid  to  the  treasurer,  there  can  be  no  doubt  the 
plaintiff  would  be  allowed  to  show  that  fact  to  defeat  the  tax 
deed,  because  in  such  case,  by  the  statute,  it  would  be  abso* 
lately  void  and  of  no  avail. 

In  Morgan  v.  Bishop,  66  Wis.  284,  it  was  held  that  the 
plaintiff  in  ejectment  might,  without  having  pleaded  them, 
show  any  facts  affecting  the  validity  of  the  tax  deed,  or  which 
would   render  it  unavailable  to  the  defendant.    We  hold. 
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Iherefore,  that  the  question  raifled  can  be  litigated  in  tliie 

action,  under  the  present  pleadings. 

2.  It  cannot  be  maintainedi  we  thinks  that  the  taxes  in 
this  case  were  actually  paid.  The  order  providing  for  the 
payment  of  the  amount  of  such  taxes,  interest,  etc.,  into  court, 
before  judgment  was  entered  for  the  plaintiff,  sets  that  ques- 
tion at  rest;  but  the  question  still  remains  whether  what  took 
place  by  way  of  offer  to  pay,  and  mistaken  information  by  the 
officer  whose  duty  it  was  to  state  the  amount  of  taxes,  if  any, 
on  plaintiff 's  land,  does  not  place  him  substantially,  for  all 
purposes  of  protecting  his  rights,  in  the  same  position  as  if  he 
had  actually  paid  his  money,  and  so  that  the  lien  of  the  taxes 
was  removed  in  like  manner  as  that  of  a  mortgage  by  tender, 
though  not  kept  good,  which  discharges  the  lien  of  a  mort- 
gage: Breitenbaeh  y.  Turner j  18  Wis.  147;  Kortrighi  v.  Cady,  21 
N.  Y.  843;  78  Am.  Dec.  145;  Loomis  t.  Pingree,  43  Me.  312; 
and  therefore  the  power  of  the  taxing  officer  to  proceed  further 
was  suspended  or  defeated.  In  Breischy.  Ooxe^  81  Pa.  St  346, 
it  *^  is  said:  *'It  is  an  almost  universal  rule  which  substi- 
tutes a  tender  for  performance  when  the  tender  is  frustrated 
by  the  act  of  the  party  entitled  to  performance.*'  In  Randall^ 
V.  DaiUyf  66  Wis.  285,  it  was  held,  in  respect  to  paying  taxes 
after  they  had  been  returned  as  delinquent — ^a  similar  ques- 
tion— that  a  landowner  making  such  payment  to  the  county 
treasurer  is  entitled  to  rely  upon  the  statement  of  the  officer 
as  to  the  amount  due,  and  cannot  be  prejudiced  by  a  mistake 
of  the  officer  as  to  the  amount,  and  the  tax  deed  issued  upon 
a  subsequent  sale  was  held  void,  although  the  sum  paid  was 
twenty-five  cents  less  than  the  amount  actually  due;  and  in 
many  other  like  cases  the  same  ruling  has  been  made,  to  the 
effect  that  the  mistake  of  the  officer  in  stating  the  amount 
due  will  not  affect  the  redemption  made  in  reliance  thereon: 
Dietrich  v.  Mason,  57  Pa.  St  40;  Price  y.  Mott^  62  Pa.  St  816; 
Baird  v.  Cahoon,  6  Watts.  &  S.  640.  In  Bvhb  v.  Tompkins,  47 
Pa.  St  859,  a  redemption  was  held  not  defeated  by  the  failure 
to  pay  another  tax  on  the  lands,  necessary  to  make  the  re- 
demption good,  caused  by  the  mistake  of  the  county  treas- 
urer; and  Forrest  v.  Henry,  33  Minn.  434,  was  a  like  case  to 
the  last,  where  a  subsequent  sale  and  deed  for  the  omitted 
tax  were  held  void. 

In  Van  Benthuysen  v.  Sawyer,  36  N.  T.  150,  it  was  held 
that,  if  redemption  of  lands  sold  for  taxes  is  prevented  by 
the  foult  or  misconduct  of  the  officer  through  whom  eoch 
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redemption  is  to  be  made,  the  title  will  not  pass  by  a  rabfle* 
quent  deed  to  the  purchaser. 

These  decisions  are  founded  on  the  ground  that  the  trea^ 
mrer  is  the  legal  custodian  of  the  books,  and  possesses  full  and 
authentic  information,  and  it  is  his  official  duty  to  furnish  it; 
that  the  landowner  cannot  get  the  necessary  information  in 
any  other  way,  and  is  not  bound  to  search  the  books  for  him* 
self,  and  that  landowners  almost  always  do,  and  rightfully 
may,  depend  on  information  thus  received;  and  that  the  party 
cannot  be  involved  in  the  loss  of  bis  land  ^^  by  the  mistake 
of  the  officer. 

The  same  reasons  ought  to  be  followed  with  like  conse- 
quences in  a  case  like  this,  where  the  landowner  applies  to 
pay,  and  offers,  and  is  ready  to  pay,  the  taxes  on  his  lands, 
and  is  informed  by  the  treasurer,  as  in  this  case,  that  there 
are  none  to  pay;  and  courts  of  the  highest  respectability  and 
authority  have  so  held.  In  People  ▼•  Registrar  of  Arrears,  114 
N.  Y.  19,  it  was  held  that  where  a  taxpayer  calls  upon  the 
proper  officer  for  a  statement  of  all  the  taxes  due  from  him,  re- 
ceives a  statement,  and  pays  accordingly,  and  afterwards  the 
land  is  sold  for  nonpayment  of  taxes  in  arrear  when  such 
statement  was  furnished,  and  not  included  by  mistake  of  the 
officer,  the  title  of  the  taxpayer  is  not  divested  by  the  sale. 
To  the  same  effect  is  the  case  of  Martin  v.  Barbour,  84  Fed. 
Rep.  701-710,  where  the  question  was  elaborately  considered. 
Kinaworthy  v.  Austin,  23  Ark.  875,  is  to  the  same  effect;  and 
in  the  case  of  Breisck  v.  Coxe,  81  Pa.  St  336,  845-348,  the 
authorities  are  reviewed,  and  it  is  there  held  that  if  the 
owner  pays  all  the  taxes  stated  by  the  treasurer  he  has  done 
his  whole  duty;  that  ''his  claim  to  be  protected  against  a 
sale  of  his  lands  for  taxes  he  stood  ready  to  pay,  but  which 
the  proper  officer  has  failed  to  present  to  him  on  demand,  is 
quite  as  great  as  that  of  the  purchaser  to  be  protected  against 
the  act  of  the  same  officer  in  making  a  sale  for  taxes  actually 
paid  '*;  and  that ''  it  is  but  just  that  a  bona  fide  attempt  to  pay 
all  the  taxes,  frustrated  by  the  fault  of  the  treasurer,  should 
stand  as  the  equivalent  of  actual  payment  '*;  Loomis  v.  Pin^ 
gree^  48  Me.  812. 

In  Breiseh  ▼.  Coxe,  81  Pa.  St.  336,  it  was  held  that  the  five 
years  statute  of  limitations  contained  in  the  third  section  of 
the  Act  of  April  8,  1804,  that  no  action  should  lie  for  the 
recovery  of  lands  sold  for  taxes,  ''unless  the  same  be  brought 
within  five  years  after  the  sale  thereof  for  taxeSi  as  aforesaid," 


900  QouLD  V.  Sullivan.  [Wisconsin, 

would  not  bar  the  plaintiff's  right  of  recovery  as  against  a 
sale  for  taxes  under  such  circumstances,  *^  and  it  was  said 
by  the  court:  ^  If  then,  a  bona  fide  offer  to  pay  all  ths  taxes, 
•  •  •  •  frustrated  by  the  negligence  of  the  treasurer  to  give  in- 
formation  of  all  the  taxes  charged  against  the  land,  is  the 
legal  equivalent  of  actual  payment  of  taxes  in  taking  away 
the  jurisdiction,  as  we  have  seen  it  is,  the  conclusion  follows 
that  the  limitation  of  five  years  in  the  Act  of  1804  does  not 
apply  to  such  a  case.    The  want  of  authority  to  sell  is  as 
clear  as  when  the  taxes  have  been  actually  paid,  and  the 
owner  is  not  bound  to  presume  a  sale,  and  follow  up  its  con- 
sequences within  five  years.    All  the  hardship  attributed  to 
the  purchaser's  want  of  knowledge  is  as  fairly  imputable  to  a 
case  of  actual  payment  as  it  is  to  one  of  tendered  payment. 
In  neither  does  the  fact  appear  so  as  to  challenge  his  notice." 
As  to  all  such  defects  or  want  of  authority  to  sell  and  con* 
vey,  the  doctrine  of  caveat  emptor  applies,  and  the  purchaser 
who  takes  a  title  depending  upon  the  exercise  of  special  stat- 
utory authority  cannot  be  considered  a  bona  fide  purchaser  with- 
out notice.    He  must  see  to  it,  at  his  peril,  that  the  title  he  takes 
is  a  valid  one.    Besides,  he  never  pays  a  full  or  fair  price, 
but  gets,  rather,  ^'  acres  for  cents":  Cooley  on  Taxation,  2d 
ed.,  475-553;  2  Desty  on  Taxation,  850;  CurU  v.  Oiena^  7 
Biss.  260,  268;  Martin  v.  Barbour^  84  Fed.  Rep.  711.    And 
this  is  true  even  after  the  three  years  statute  of  limitations 
has  run  in  favor  of  the  deed,  to  the  extent  that  a  purchaser 
for  full  value  and  without  notice  from  the  grantee  in  the  tax 
deed  will  not  be  protected  from  a  secret  and  unofficial  re- 
demption from  the  sale:  Warren  v.  Putnam,  63  Wis.  410;  Cor^ 
nell  University  v.  Meadj  80  Wis.  887.    It  was  not  within  the 
plan  or  purpose  of  the  statute  of  limitations  in  respect  to  tax 
deeds  that  the  lapse  of  the  statutory  period  should  be  conclu- 
sive as  against  the  question  of  payment  or  redemption  or  bona 
fide  attempts  to  make  payment  or  redemption  which  have 
been  frustrated  by  the  fault  of  the  officer  to  or  through  whom 
^*  such  payment  could  alone  be  made:  McMahonv.McQraw^ 
26  Wis.  615;  Fox  v.  Zimmerinann,  77  Wis.  415.    This  special 
limitation  applies  only  to  actions  in  which  the  validity  or 
regularity  of  the  tax  proceedings  are  questioned  for  want  of 
conformity  with  the  provisions  of  law.    Questions  of  payment 
and  redemption,  and  matters  which  put  the  landowner  in  a 
position  where  he  may  claim  that,  as  to  him,  the  taxes  have 
been  so  far  paid,  or  the  land  redeemed,  as  to  make  further 
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proceediDgs  illegal,  are  not  within  the  statute  or  oonclnded 
by  it  This  is  no  hardship,  as  against  the  purchaser  at  the 
tax  sale,  who  purchases  for  such  a  small  consideration,  and 
who  stands  in  privity  with  the  tax  officers  who  are  alone  at 
fault  in  the  premises,  and  is,  in  law,  affected  with  notice  of 
that  fact  We  therefore  hold  that  the  recoyery  in  this  ease 
was  right 

By  the  Court.    The  judgment  of  the  circuit  court  is  af* 
firmed. 


Tax  8al»— How  DsfSATiD.— The  operation  of  a  tax  deed  may  be  de- 
feated by  showinff  that  the  tazee  were  paid  before  the  eale:  Batik  <^  Utiea  t. 
ifenereau^  8  Barb.  Oh.  628;  49  Am.  Dea  189»  and  note;  WaUoM  t.  ^retvn^ 
22  Ark.  118;  76  Am.  Dea  421,  and  note;  L^ebn  t.  NegroUo^  44  La.  Ann. 
792.  Tax  lalee  of  landi  on  whioh  no  taxee  were  dne  oonyeya  no  titles 
Blighi  T.  Bankt,  6  T.  B.  Mon.  192,  17  Am.  Dea  136. 

The  prinoipal  ease  ia  in  harmony  with  PottivUk  L.  Oo,  t.  WdU^  167  Pa. 
St.  612;  where  tbe  oonrt  quoted  and  approyed  the  following  from  the  opinion  ia 
BreUehw.  Coxe,  81  Pa.  St  836:  *'It  moat  be  oonoeded  that  the  payment  of  taxee 
le  a  doty,  and  a  failure  to  perform  it  ia  the  fanlt  of  the  owner.  But  payment 
li  one  thing,  and  the  atepa  leading  to  it  are  another.  For  the  latter  the 
owner  ia  not  responsible.  He  eannot  aasees  himself  or  know  what  la  oharged 
againat  him.  He  most  await  the  action  of  the  agents  of  the  law.  fie  can- 
not pay  until  he  is  informed  what  he  ia  to  pay.  To  perform  the  duty  ol 
payment  he  must  apply  to  the  treasurer  for  the  taxes  charged  sgainst  his 
land.  If  this  officer  fail  to  glye  him  the  information  on  demand,  on  whal 
Just  principle  shall  it  be  said  be  has  not  performed  his  duty?  It  is  said, 
there  are  the  tax  books  open  to  inspection,  let  him  search  them.  But  this 
is  neither  hia  business  nw  his  duty.  As  was  said  in  DieMdt  t.  ifason^  7  P» 
F.  Smith,  40^  the  treasurer  Is  the  legal  cnstodian  of  the  books  and  entriea 
of  the  taxes  necessary  to  show  the  sum  to  be  tendered.  This  information  il 
is  his  duty  to  gire,  and  he  cannot  lay  the  books  before  the  owner,  and  com* 
pel  him  to  search  for  himself.  The  knowledge  ol  the  latter  may  be  inade- 
quate to  find  whal  he  needs.  If  then  the  owner  pays  all  the  taxea  stated 
by  the  treasurer,  he  has  done  hia  whole  duty*  He  can  do  no  mora  •  •  •  • 
It  Is  but  jnst^  then,  that  a  Itma  JkU  attempt  to  pay  all  taxe%  frustrated  by 
the  fanlt  of  the  treasurer,  should  stand  as  the  equiyalent  of  an  actual  pay- 
ment. It  is  an  almost  uniyersal  nle,  whioh  snbetitutee  a  tender  for  pei^ 
fermance^  when  the  tender  ii  frustrated  1^  the  aet  ol  the  parly  entitled  le 
performs  nog 
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AaoDwnBf  prazimate  mnam  o(  whal  §g%  810^  81flL 
Auaam^  I«id%  at  eommon  Uw«  oonld  do*  inlieril^  4S7« 

right  of  to  hold  landi  it  dopondoat  upoa  tho  laws  ol  tiM  italt^  4lt. 

treaij,  right  of  to  hold  laadi  may  be  oonfomd  by»  4S7f 
AiffULAnox  of  writmgB  by  a  •tranger  therofco^  129, 

of  writinga  k  praaomed  to  hare  boon  made  boforo  thdr  oxooatioa^  M^ 
1S9. 

of  writings  to  oonf orm  thorn  to  tho  Intentioa  ol  tho  partioo,  IX^. 
AmcAia,  attaok  by  on  hnman  beingi,  liability  of  ownara  for«  8S^ 

dotoriorakion  in  Taloa  ol^  liability  of  panoa  oawaing,  ttL 

diiaaaa,  liability  for  apraading  among»  831. 

oaoapo  of^  liability  of  paraona  oaoaiDg,  882. 

frightaning»  liability  for  injnriaa  xeanlting  from,  832-484^ 

injnriaa  raaalting  from  tbair  propanaity  to  aoak  thoir  food*  888t 

■otioa  of  habita  and  propanaikiaa  of  mnat  bo  takan  1^  all  poraona  daal* 
ing  with,  832. 

proparty  daatroyad  by,  liability  of  ownar  for,  882. 

turning  looaa  on  highway,  oonaaqnanoaa  ohargaablo   agalaat  poraaa 
guilty  of,  888. 
Amiovmxnt,  agraemant  to  pay  oomponaation  oat  ol  prooaada  ol  lifeigatioB 
ia  not,  414. 

oqnitabK  what  ia,  414. 
AiTAOBMxnT,  maliciona,  aotion  for,  whan  Ua%  1681 
AnoBiTBTa  AT  Law,  oontracta  of  for  oomponaatkn  to  bo  paid  oift  ol  pro* 
oaada  of  tha  litigation,  414. 

diabarmant  of  for  want  of  good  moral  ohataotar*  276L 

lion  of  for  oompanaation,  418. 

pnrohaaa  by  of  anbjaot  matter  of  litigation,  418. 

tMuuaotiona  between  and  their  olienta,  how  regarded,  418^ 

Taoating  Judgment  for  mistake  or  negleot  of,  787« 

OajlRTMHa,  deviation,  liability  for,  821. 

liability  of  for  loaa  ooonrring  partly  from  aot  ol  CM  and  partly  tron 
negligenoe  or  other  wrongs  838-840. 
OBEJOLMKt  machinery,  dangerous,  liability  for  loaring  where  ohildren  OMf 
be  injured  by,  836. 
Botloe  of  ordinary  behanor  o4  mut  bo  takan  by  penona  dealing  wills 
880^  888i 
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CbHTmior^  eoottrnotioD  of  Is  in  fftTor  of  coYoiuinteei^  891. 
•ODitroing  bj  the  aoti  of  the  pwtie^  891* 
•ntoNd  tnio  by  mktako,  87fi. 
lajunotloii  totMtnia  brMohai  ol»  Mil 
parol  oridonot  of  the  altonding  oixmuBilMMt,  87B. 
priritjr  of«  when  nol  OMantUl  to  reoorery  by  the  person  dABUigsd«  SlU 
OomrmmoirAL  Law,  oonelnsiTS  pretomptions,  in  what  esses  may  bo  era- 

ated,  686-689. 
•fidenosy  oootrol  of  Isgislatore  over  rales  ot  662;  686. 
reform  schools,  statutes  authorising  commitment  to^  666. 
OfnmtAnau,  extrinsto  STidenoe  to  proro  the  intention  of  the  partifls^  887. 
OomrOBATioirs,  acquisition  by  of  stock  in  other  oorporatioiis,  under  what 

eircumstances  justifiable^  184. 
agentSi  acts  of » when  may  be  avoided  for  want  of  preTions  authority  18& 
estoppel  against  to  deny  the  authority  of  their  agentSi  186. 
iacidental  powers  of,  defined,  188. 

Inoidental  powers  to  purchase  stock  in  other  eorporatioos.  187, 188. 
power  of  one  trading  corporation  to  acquire  stock  in  snother,  188^  18t. 
parchass  by  one  railway  of  stock  in  another,  187. 
railways,  right  of  one  to  acquire  stock  in  another,  141. 
•took  in  other  corporations,  incidental  acquisition  of,  186* 
stock  in  other  corporations,  purchase  of  ^  a  railway  corporation  can- 
not be  upheld  because  purchasing  corporation  had  the  right  to  main* 

tain  railways,  138. 
stock  in  other  eorporations,  purchass  of  osnnol  be  sustained  on  the 

ground  that  it  is  profitable,  186. 
stock  in  other  corporations,  purchase  of,  erery  stookholder  has  a  right 

to  disaent  from,  186. 
stock  in  other  corporations^  purohssing  for  purpose  of  obtaining  control 

is  unlawful,  186. 
OoBPORATiovs,  stock  of  othcr  corporations,  aoeepting  in  payment  of  dt^A, 

14a 
stock  of  other  oorporations  acquired  by  pledge^  189L 
stock  of  other  oorporations  acquired  by  enforotng  payment  of  debt,  14QL 
stock  of  other  corporations,  purchase  of  is  not  presumed  to  be  ultn 

viroi,  140. 
stock  of  other  corporations,  reasons  for  denying  the  right  to  acquire^  14L 
stook  of  other  corporations,  taking  as  security  for  a  debt,  140l 
subsoribing  for  stook  in  other  oorporations,  18^  18S. 
subscribing  for  stock  in  other  oorporations  in  name  of  their  agents  er 

directors,  136. 
subscribing  for  stock  in  other  oorporations,  moneys  paid  for  may  bs  re* 

eorered,  186. 
subscribing  for  stock  in  other  corporations^  notes  girsn  for  cannot  bs 

enforced,  136. 
OuKiNAL  Law,  consent  to  crime^'when  relieTos  it  of  its  oriminal  oharaotsr« 

802. 
decoying  person  into  the  commission  of^  80S. 
false  pretensee,  what  coustitutee  crime  of  obtaining  money  by,  614. 
OoYUiaRT  Not  to  Svi  at  all  may  be  pleaded  in  bar  of  an  action,  146. 
at  aU  releases  the  debt^  146. 

for  a  stated  time,  whether  ecnstltnlii  a  defense  to  an  notion  on  the 
contract^  146. 
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ObTSHAVT  KoT  TO  Svi  foT  ft  itfttad  tima^  mam  fhowing  ^tuA  H  cftiiB«l  W 

pleaded  at  a  dafeue  to  an  aotion,  14d. 
for  a  aiatad  tima^  ia  an  indapandaiit  aontraal^  for  tha  Ixraaoli  of  wbloh  •• 

aotion  ean  ba  anstained,  147. 
for  a  aiaiad  time,  affeol  of  in  aotiona  of  aaaumprit,  140. 
for  a  atated  tima^  aaapenda  tha  orignal  eanae  c'  aofcioii,  148. 
la  aonaidarad  aa  a  ooTonant  nayar  to  aaa^  14d. 
ona  of  aararal  obligora,  149. 

Damaoib,  arery  ona  nmst  ba  hald  llabla  for  tha  probabla  oonaaqvanoaa  af 
hiaaot^809. 

Qod,  aot  oU  when  attribntobla  to^  888-8401 

meaanre  of  for  penonal  injariea,  603. 

to  bnaineMy  when  raooyarable,  860. 

to  property  of  another  from  nnlawfol  aaaomptloa  of  dominion  orar  H^ 
821. 

See  Pboximatb  Gaubb. 
DiATHf  widow*8  right  to  oompromlaa  and  zaiaaaa  aialm  lor  damagaa  for  death 

of  her  haabandp  80. 
Dsfxurnoir  of  oonapira^^  80& 

of  ooiintie%  45Z 

of  equitable  aaaignment^  414* 

of  freehold,  291. 

of  lottery,  294. 

of  proximate  eaaaa^  S07-200. 

of  waterooorse,  948. 
DiTOBcn,  deoree  o^  when  may  be  annnlled«  617«  ' 

DowHB,  oonyeyanoea  in  frand  o^  22. 

SuoniioiTT,  of  what  injarea  the  proximate  oanaa^  821 
bmiTixa,  tenaney  by,  when  exiata,  87. 

widow  cannot  be  oompelled  to  aooept  aaaignmant  of  homattaad  m%  af 
landa  held  nnder,  12S. 
XriDUf oi»  auditor'a  reporta,  68S,  # 

burden  of  proofs  legiilatare  may  oontrol,  682.  ^ 

oondaaiTe  power  of  legialatnre  to  create,  686-689.  ~ 

ariminal  proaacutiona,  oonclnaiya  preanmptiona  cannot  ba  created  li^ 

689. 
axiatence  of  ona  fact  may  be  made  prima  Jbd$  OTidance  of  another,  681^ 

688. 
gambling,  proaacntiona  for,  legialatnra  may  deolara  what  ahaU  ba  prkm 

fade  eyidenoe  of  gnilt^  680^  686. 
bk  proeeoationa  for  gambling,  ^85, 
Intoxicating  liquora^  what  acta  may  ba  made  ayldanca  of  nnlawfol  aila 

o^  684. 
legialatiya  control  oyer  mlea  d^  68SL 
jprjma/oo^  legialatnre  may  daolara  what  may  ba^  682-4{8Ai 
.  proteat  of  foreign  bill  of  exchange  may  be  made  eyidenoa  of  facta  italad 

herein,  684. 
tax  deeda  may  ba  made  prtma/aeh  ayidence^  688;  684. 
telegram,  when  admiaaiblab  66L 
SiBOunov  Baui^  change  of  poaaaaaicp  after,  whether  naceaiary,  841 

WoJMQ  ol  popart  what  1%  271 
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IkBli  eonaeqvanoat  for  which  itarUr  k  not  aiifwenhl%  801 
injuria!  resulting  fronit  for  whioh  wrongdoor  li  aaowmlil% 
Interrontion  of  plaoo  botwoen  that  whoro  tho  fin  wm  ilutad  nad 

it  did  injury,  whether  relievot  starter  from  linbiU^p  B24. 
faterrention  of  time  or  fpMf»  when  relieroo  wrongdo«  from  ttdbOiijt 

Jnry,  liahilitj  for  itarting,  when  n  qnestion  for,  82L 

liability  where  fire  etarted  in  one  plaoe  opreadi  to  anothof,  flSIL 

proTonting  eztiosuiehment  o^  liability  for,  8S7. 

wind,  spread  of  by,  when  relieyet  negligent  peraon  from  Uabi]ity« 


Qam,  aaoape  of,  UabiUty  for,  822. 

QvARA»TOBM  AMD  Si7&Krii8»  difTerenoo  between,  22^ 

OvAmAVTT,  notioe  of  aooeptanoe  or  of  nonpaymonl^  whan  neoomaiy,  014 

BnawATi^  defeota  in,  injuriea  whloh  are  deemed  tho  roaolt  ol^  8361 
HoMiSTiADb  oonveyanoe  of  by  hnaband  to  wife,  200. 

aoEamption  of^  death  of  one  of  the  family  whan  doea  not  deatroj  right  Ut 
67& 

asamption  of,  when  oeaaea,  678. 

frand  on  oreditors  cannot  reaalt  from  oonToyanoe  ot  Mfiw 

in  traota  of  land  whioh  are  nonoontiguona,  844. 
HvoAiTD  AITD  Wus,  her  eamingi^  when  subject  to  hia  debti^  182i 

iKPEnoiiMBifT,  constitutionality  of  statntos  aathoriiing^  70l 

for  debt  is  forbidden,  70. 

for  debt,  statute  authorising  imprisonment  nntil  fine  ia  paid,  70L 
IVYAim^  deUyery  of  deed  to  Is  preenmed,  119l 

Ivivironoif,  against  acts  of  mnnicipalitiaa  in  axoeaa  of  their  abartv  powaii^ 
451. 

against  enactment  of  yoid  municipal  ordinancea,  437* 

against  legislatiye  acts  will  not  be  granted,  400. 

to  restrain  broach  of  a  coutraot,  849. 
lM9UUAXcm,  accident,  drowning,  death  by  when  chargeable  lo^  8601 

nooident,  proximate  and  secondary  results  of^  869^  88Ql 

accident^  taking  poison  by  mistake,  859. 

death  in  yiolation  of  law,  what  is,  8G0. 

iirs  breaking  out  after  insured  building  falls,  858. 

fire,  Ices  by,  resulting  from  action  of  military  anthorltlea,  8681 

fire,  loss  by,  resulting  from  acts  done  to  saTC  property,  869. 

firs^  loss  by,  resulting  from  municipality  preyentang  rebuilding  8081 

flre^  loss  by,  what  includes,  857. 

tttf  loss  by,  when  includes  damages  resulting  from  agploaion,  868L 

fire,  resulting  from  explosion,  858. 

fits,  death  by,  what  is,  860. 

forfeiture^  waiyer  of,  when  mnst  be  in  wrltmg,  918L 

intoxication,  death  by,  what  ia^  860. 

looses  which  are  within  the  policy,  852-86L 

marine,  acts  or  neglects  of  shipowner  or  master  which  wftl  rsBafli  tta 
insurer,  853b 

marine,  capture,  when  a  proximate  oanse  of  Ices,  866^ 

marine^  deyiation,  when  precludes  recoyery,  856b 

marine,  loes  from  bursting  boilers,  856. 

rine,  loee  from  collision  followed  by  fira^  857* 
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■aviiM^  loM  from  Im^  wImiI  i%  887. 

loa  liwn  perils  ol  tlM  mi^  wImb  hwilwlii  m  VDbvfil  i^lH% 
8M 

■urine,  loM  Cram  pinoj,  whal  i%  i80L 

ttMUM^  loM  ocoorring  from  oaptait  and  perils  of  lbs  ssi»  860L 

marine^  perils  of  the  tea,  loas  arising  from  Uabili^  to  eontrilmli  to 

okhar  losses,  855. 
marine^  perils  of  the  seSi  loss  by  to  oargo^  what  Is  %  854. 
marine^  perils  of  the  sea,  what  are^  854^ 
marine,  perils  of  the  seSi  loas  from  detsrioratioa  in  the  Taloa  ol  lbs 

oargo  is  not^  854. 
marine,  perils  of  the  sesi  loos  from  sals  ot  goods  to  valsa  mtOD&j  for  re* 

pairs,  855. 
marine^  perils  of  the  sesi  loss  resnlting  from  measnres  taken  for  safety^ 

855. 
marine^  unseaworthiness,  when  preolndes  rsooTory«  86S* 
negligenoe,  gros%  when  releases  the  insurer,  868b 
negligenoe  of  the  assured,  when  does  not  preolude  a  reoovory,  86l» 
negligenoe  showing  fraud  or  design  releases  the  insurer^  861L 
proximate  eause  is  the  nearest  effioient  eause^  852. 
wrongful  aot  of  the  assured  preoludes  his  reoorery,  85IL 
Ihtoxioatiiio  Lxquobs,  oommon  law  and  statutory  liabili^  against  person 

furnishing,  830. 
statutee  making  oertain  faeto  prima/ack  eridenee  of  unlawful  salsa  o4 

884. 

JvsQMKfT,  lien  of,  whether  attaches  to  lands  fraudulently  oouToyed,  87fit 

of  sister  states  pleading  in  notions  upon,  780. 

▼aoating  default  for  neglect  or  mistake  of  attorney,  885^  787* 
JvBUDionoir,  effeot  of  want  of,  754. 
JvBT  Tbial,  right  of  Jurors  to  Judge  the  law  In  oriminal  eases,  881. 


HiKDAMUs  to  oompel  aooeptanoe  of  a  publio  offioe^  528b 
Mabihi  Ikbubanos,  See  Iksdbancs. 
MiGHANic's  LisH,  arohiteot  has  no  right  to,  88. 

sub-contraotor,  when  prevented  from  filing  and  enforelng,  S& 
MvHioiPAL  CoBPORATioNB,  acquiesenoo  of^  whether  amounts  to  ratlfloatlon 
of  unauthorized  aots  of  agents,  504. 

dual  character  of,  450,  451. 

injunotion  against  enactment  of  void  ordinances  1^,  450L 

Injunction  against  illegal  grants  by,  45 L 

Injunction  against  legislative  aots  of,  450. 

Injunction  against  ultra  mre»  aots  of,  45L 

liability  of  for  slippery  sidewalks,  032. 

licensees,  liability  of  for  acts  of,  688. 

negligence^  concurrent  liability  for,  028. 

streete,  interests  and  franchises  in,  when  oonstltato  Tested  rightly 
504. 

uUra  mm  contracts  of  cannot  be  yalidated  by  estoppel,  OS. 

ViOuaBiios,  damagee  resulting  from  ohoosing  between  dangeroos  altemap 
tires,  847. 
damagee  resnlting  from  ekooaiug  between  diaagreeabis  altematiTeib 
847. 
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ViOLlOBi^aip  daagaroDt  uiidM,  IkbOiij  for  Bc^ganot  !■«■••(  §14^  tUL 
ittij,  panoB  to  whooi  wvoogdoir  did  boI  owo  maj  ouao*  iwovi^ 

81S. 
tt%  liabtli^  for  negligenoo  in  totting  ovt^  OSI^  gS7* 
la  oonnootioa  with  onlftwfnl  aot%  819,  820. 
injiiry,  liow  most  be  oonoeoted  with  to  create  liability,  81gi 
tneoranoe,  when  aToided  by,  852;  889. 
laanrer  ennnot  reoorer  for  nnleai  he  haa  be«i  rabrogated  to  the  rigjhli 

of  the  aaanred,  814. 
life,  injnriea  resalting  from  efforti  to  saTe,  840. 
loaded  gun,  liability  of  penoo  placing  in  the  hands  of  one  nnfit  to 

814 
ttennfaotnrerib  when  not  liable  for  oonaeqnenoe  ol  to  ti&ird 

811 
ol  aeeored,  when  doee  not  predade  reooreiy,  869;  8NL 
on  (me'e  own  premisea,  liability  for,  813. 
poeaible  oonseqaenoea,  wrongdoer,  when  UaUo  fort  81L 
proximate  oanie,  of  what  ii,  807-862. 
railway  oorporation%  ominion  by  to  give  8igna]%  817« 
statutory  duty,  breach  of  aa  evidence  of  negUgenoe,  817« 
atatntory  daty,  plaintiff's  breach  of,  whether  disables  him  from 
ery,  818. 
See  Pboximatb  Oavsm, 
Vmotiablb  IiiBTRUMBim^  indorsors  d^  when  liaUo  as  makeng  lOS. 

parol  eridence  to  qnalify  indorsementi  103. 
WvuAKOU^  of  what  injuries  the  proximate  causey  82Qi 


Tabboimbsbxf,  commercial  paper,  power  of  one  partner  to  hisid  aaallMr  by, 
682. 
oontinuing  after  expiration  of  time  specified  in  the  partnership  artiaia% 
486. 

decUrations  of  partner,  when  bind  the  firm,  83S. 
tanuMmoNS,  arising  from  assessment  or  tax  deed,  888^  884t 

oondusivcb  power  of  legislature  to  create,  686-688L 

in  faTor  of  tax  titles,  683»  684. 

in  prosecutions  for  unlawful  sales  of  intoxicating  liquors,  684. 

legislature  may  create,  682,  683. 

legislature  may  destroy  as  well  as  create,  684. 

of  innocence^  legislature  cannot  destroy,  684. 
TmacKFAL  AXD  SuBSTT,  any  alteration  in  the  eontraot  relosaea  the  aavaly, 

224. 
PftonsT,  of  foreign  bill  of  exchange  may  be  eridence  of  fatota  atated  lllarali^ 

684. 
Pboximatb  Oausi^  accidents^  instances  of  for  which  there  is  no  liability, 
837. 

accidents,  interposition  of  unusual  natural  forces  do  not  reliefo  party 
causing,  838. 

accidents,  what  cause  create  liability  for,  816,  816. 

acts  ol  third  persons,  when  deemed  the  result  o^  840^  841. 

animals,  attacks  by  on  human  beings,  liability  of  owners  for,  881 

animals^  liability  for  causing  property  to  be  destroyed  by,  83L 

animals,  liability  for  causing  deterioriation  in  Talue  ol^  8S1« 

animalib  liability  fdr  causing  escape  o4  88I9  6^ 
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Fmoumatb  Oavsb,  ftttiinali,  liability  for  Mgh toning,  8S8. 
nnimalt,  liabilifey  for  spreading  disease  among,  681. 
animals  turning  loose,  oonseqnenoes  chargeable  against  persoo  gallty  U^ 

8S2;  88S. 
business^  damages  to  what  recorerable,  850. 
bosiness^  injaries  to,  when  a  probable  result  of,  850. 
earing  for  person  injured,  liability  for  negligence  in,  828,  829. 
earriers,  deviation  by,  for  what  results  answerable,  821. 
earriers,  liability  of  for  acts  resulting  partly  from  act  af  Qod  and 

partly  from  tl>eir  negligence,  838^  840. 
•hUdren,  liability  for  leaving  machines  where  they  inflict  injury  vpoB, 

835. 
ofaildren,  persons  dealing  with  must  antioipato  ordinary  behavior  ai,  836^ 

838. 
eontribution  by  injured  party  to  results  of,  846. 
dangerous  articles,  liability  of  person  using,  814. 
dangerous  articles,  what  aocidents  deemed  probable  resnlto  of,  810. 
dangerous  alternatiTos,  injuries  arising  from  necessity  of  choodng  bo- 

tween,  847. 
definitions  of,  807-809. 

depriving  one  of  his  means  of  protocting  his  property,  823. 
disagreeable  altomatives,   injuries  resulting  from  choosing  between, 

848. 
disease,  liability  of  person  causing,  829. 
disease,  spreading,  liability  for,  83L 

duty  imposed  by  statute,  breach  of,  who  oiay  recorer  for,  817. 
electricity,  action  of  for  which  wrongdoer  is  answerable,  822. 
elements,  action  of,  wrongdoer  is  chargeable  with  notioe  of,  828. 
fire  insurance^  what  losses  reooverable  in,  859-861. 
fires,  injuries  which  are  deemed  direot  result  of  negligent  starting  ot 

823-826u 
fires,  interrention  of  other  lands  between  plaintiff's  and  defendant^ 

824. 
firee,  intervention  of  space  does  not  affect  liability  for,  824. 
fires,  jury,  question  of  liabiity  for,  when  must  be  left  to^  824. 
fires,  liability  for  preventing  extinguishment  o^  827. 
fire%  starter  of  for  what  results  liable,  823. 
fires,  starter  of  when  liable  for  rekindling  and  smoldering,  824. 
fires,  starter  of  when  liable  for  spread  to  other  premises^  823. 
fires,  wind,  spread  by,  whether  relieves  wrongdoer  from  liability,  824. 
for  which  wrongdoer  is  not  liable^  81Z 
frightening  animals,  what  resnlto  attributoble  to,  823,  824. 
gas  under  pressure,  liability  fcnr  escape  of,  822. 
God,  act  of,  concurring  with  negligenoe  or  other  tort,  838,  889. 
Qod,  act  of,  negligence  subsequently  occurring,  838^  840. 
God,  act  o^  of  what  deemed  to  be,  838. 
gun,  defective,  liability  of  seller  of,  815. 
highways,  defecto  in,  liability  of  municipalities  for,  886. 
highways,  defecto  in,  when  deemed  to  be  the  cause  of  an  injury,  8S6i 
highways,  liability  of  persona  pUcing  obetmctions  in  for  the  acto  of 

third  persons  with  respect  thereto,  841,  842. 
hmnan  beings^  natural  and  probable  acto  ol*  wrongdoer  ia  anaweraUa 

lor,  84^ 
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fll  haAltiu  pwMNi  OMuiag.  liability  ol^  BA 

Ql  hMlih,  prediipotiiion  to  duMM  doM  not  reUev* 

lUbilitj,  829. 
iajuriet,  when  deemed  oonneeted  with  ao  m  to  antitia  injured  paity  to 

eompensatlon,  815. 
iutances  of  abeenoe  of,  816,  81  Ou 
tnterrening  agenoies,  affect  of^  836^  837. 
ittteirention  of  negligent  acta  of  third  panona»  84fit 
Intervention  of  reiponaibla  hnman  agenoioi^  whotfaar  laliavaa  Ikwa  Bk 

bility,  840.  841. 
intarrention  of  willfnl  tort  feaeora,  84S» 
Intarrention  of  wiilfol  torte  whioh  wara  not  IntaDdad  Dar  probably 

843. 
Intoxioated  persone,  negUgant  treatment  o^  liability  fort  ^^ 
intoxicating  liquon,  liability  of  pereona  fnmiahing^  830L 
k  one  from  whioh  the  reanlt  might  raaaonably  baTe  been  antfaipatad^ 

810. 
ia  one  which  may  not  improbably  lead  to  the  reealt^  810l 
ia  one  without  whioh  the  aooident  oonld  not  haTc  ooonxrad*  8011 
ia  the  canse  naturally  leading  to  the  raenlti  808,  800. 
ia  the  cansa  neoeiaarily  producing  the  rasnlt^  808b 
k  the  efficient  cauae,  807,  808. 
jnry  and  court,  functiona  of  in  determining  whethar  m  oanaa  k  proit 

mato  or  remote,  861. 
Jury,  queetion  of,  when  will  be  left  to^  818. 
kilUng  human  being,  liability  for^  whan  illneai  and  other 

the  injuxiee  inflicted,  828. 
life  and  aooident  inaarance^  what  loeaas  racoTarabla  in,  0B0-80L 
life,  injuries  resulting  from  deaire  to  save^  849. 
machinery,  liability  for  prerenting  action  of,  or  for  dopriTing 

nae  of,  827. 
maehinery,  liability  for  putting  in  motion,  827. 
marine  insurance,  what  losses  reooverabla  in,  863-867* 
misrepreseutation,  what  reenlta  chargeable  to^  848. 
natural  and  probable  acta  of  third  persona  ara  deemed  roaolto  ol^  842. 
need  not  ineritably  lead  to  the  result,  809. 
negligence  ia  of  all  probable  conseqnenoea  thereof,  809. 
negligenoe  ia  of  all  resulta  which  are  natural  and  probaUa,  809. 
negligent  acts  of  third  persons  inoreaaing  or  oamoing  an  injury,  84S. 
nuisance,  maintenance  of,  rendera  guilty  party  Uabla  for  all  direot  eon> 

sequences,  820. 
obstruction  of  highway,  what  deemed  to  ba^  818* 
of  accidents,  what  deemed  to  be^  816. 
of  loas  on  insurance  cases,  862-861. 
personal  injuries,  consequences  whioh  ara  dhargeaUa  agalnafe  pareon  hi* 

flicting,  830. 
paraonal  injuria^  dkaase  or  weakneas  adding  to  aflbot  of^  829^  880. 
personal  injuxie%  ftrilnra  of  parson  injured  to  take  dna  oara  U  himaalti 

83a 
personal  injuriea  to  human  beings^  resnlto  o^  for  wUah  jriongdoai  k 

lUble,  828. 
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ftosnun  CAxnm,  pcnonil  inJurlM^  vaaUllfiil  twiliBl  If  j^Mkm  mmf 

•nhMiM  dunafM  lor»  840. 
pinoofl  who  ouinol  reoorer  lor  dbouigM  vMnltiiif  teonv  81^ 
phydoal  Uw^,  liabiUty  (or  nmdU  of;  881. 
potnblo  oonieqaenoo  oi^  wrongdoor  when  liable  for,  811« 
preeomption  m  to  Uwi  of  inorganio  matter,  812i 
preeamption  aa  to  natare  and  habits  of  animal%  818i 
property,  aote  indnoed  by  desire  and  effort  to  saTO^  8i8L 
properly  of  another,  intermeddling  with*  liabili^  for  90umqammM  f^ 

solting  from,  821. 
railway  oorporaiions,  omlsiion  to  giro  signals,  817* 
railway  oorporaiions^  nnlawfnl  speed  of  trains  o^  wImI  detaied  !•  b% 

818. 
responsible  hnman  agency,  interrentton  of » when  does  not  rtlisva  Wfoof* 

doer  from  liability,  841. 
cesnlts  whieh  all  persons  mnst  regard  as  natnral  coBflaqmnos^  8Uk 
sleknes%  liability  for  causing^  829,  8801 
slander,  aots  of  third  persona  eansed  by,  844. 
slander,  repetition  of  by  third  persona  is  not  deemed  a  prababU  nsnH^ 

844. 
statutory  daty,  breach  of  what  deemed  to  be  the^  817,  818L 
statntory  dnty,  breach  of  when  subjects  person  to  liabflity,  817* 
atatatory  dnty,  plaintiff's  breach  ot^  when  predndea  his  racorery,  81IL 
teste  of,  8ia 

time  and  distance,  when  make  the  result  remote^  811* 
time  is  not  a  test  o^  811. 
torts,  bofliness^  injuries  to  resulting  from,  860. 
nncontroUable  impulses,  acta  resulting  from,  847* 
unlawful  acts,  whether  render  wrongdoer  Uable  for  remote  eooseqnenees^ 

819,  820. 
unlawful  assumption  of  dominion  o^er  the  proper^  of  another,  liability 

for,  821. 
Tagueness  of  rules  and  definitiona  concerning,  81 L 
yeffotation,  growth  of,  all  persons  must  take  notice  of;  828i 
water,  liability  for  results  of  action  of,  821,  822L 
water,  what  action  by  mnat  be  compensated  for  by  the  wrongdoer,  82S. 
willful  and  malignant  torti^  whether  there  is  a  differenoe  between  lia* 

bility  for,  821. 
wrongdoer,  whether  answerable  for  remote  consequences,  820. 
PvBLio  Ornos,  acceptance  of  second  office  cannot  be  compelled,  624. 

oompensation  must  be  provided  before  party  can  ba  oompallad  to  ao* 

cept,  624. 
duty  of  accepting^  623. 
mandamus  to  compel  acceptance  of,  503. 
penalty  against  person  refusing  to  qualify  for,  68SL 
refusal  to  accept  ia  a  public  offense,  623> 
resignation,  acceptance  of;  what  is,  626L 
rssignation,  cannot  be  tendered  until  officer  haa  qnaHflod,  884 
resignation,  effect  of  without  acceptance^  626. 
resignation,  form  in  which  may  be  tendered,  684. 
ceaignation,  mandamoa  to  compel  performance  ol  dniiee  after,  6S6^ 
reaignation,  may  be  by  parol,  624. 
ceeignation,  may  ba  tendered  at  pleasure,  628. 
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FOSUO  OfflO%  rMlgMtloB,  MOMdty  to  MOtplMM  «( 

rwlgnatlim  odm  Moeptod  Muuiot  1»  withdfftw^  W* 

mignation,  right  ol  oAoer  to  aMk«b  ML 

TCtigiiatioii»  right  to  withdraw^  AS7. 

rwigoAtioQ,  tender  o(  dots  not  Taoftto  oAot^  AS7. 
FvBLio  Oma,  rMtgnatioiiy  to  whom  may  bo  madib  HI 

rwigiiatioiiy  what  anontial  to^  024^ 

vadgnation,  when  takot  affaot^  526L 
Fomo  OmauMb  bonds  o^  iignatnra  of  tho  prinoipal  k  iiwitlal  t%  77C 


RaiLWAT  OoRPomiTiOHai  dninkon  patiiaiigan^  Uab&Utjr  to  pinoing  b 
garooa  position,  829. 
dntnkon  panaogers,  liability  to  want  of  oaro  ol^  888L 
highwayi^  obitmotion  of»  liability  for*  817. 
r^alation  by  aa  to  paafongor's  tiokot  afto  ojootfaig  him  to 

mont  ol  f  arob  SS7. 
rignala,  omioaion  to  giTo^  liability  for^  817* 
lignala,  omimion  to  giTO^  who  may  raoo^or  to  injnriw  raodvod  in  osn* 

aaqnenoo  o(  817. 
■pood  of  trainii  nnlawfnl,  when  anawarable  to  injnrieo  rmohim^  811. 
•tatatory  dnty,  broach  of,  whon  oraatea  liability  againat^  817. 
watarii  liability  for  obatmoting  by  ombankmonta  and  ininfflotot  oal- 
Terti,866. 
BmoBK  SoHOOXj^  oonstitntionality  of  atntnto  anthoriiing  oommihnant  ti^ 

665. 
BauaHATiov,  of  pnblie  offioor,  aifeot  of  without  aooaptanoa^  i28w 
of  pnblio  officer,  aoceptaaoa  o^  what  ia»  888. 
of  pnblio  officer,  right  of  to  withdraw*  827. 
of  pnblio  officer,  to  whom  may  be  madob  62L 
of  pnblie  officer,  what  eieential  to,  624* 
of  pnblio  officer,  when  takes  eflisot,  628. 
|tt»A»¥A»  OwvBBiy  right  of  to  maintain  wharre^  888. 


Balmb,  f ailnre  of  title  aa  a  defense  to  an  action  for  the  pnrohaaa  prios^  ML 
SiiAHDitt,  liability  for  effect  which  it  prodooea  on  thhrd  porsona  ii^|nrions  ts 
the  persona  slandered,  844. 

liability  for  repetition  of  by  third  persons,  844. 
0TATon  ov  Fjumw,  agreements  partly  written  and  partly  oral.  S8& 

demurrer,  when  may  be  pleaded  by,  477. 

how  pleaded,  477. 

modification  of  written  contracts,  882. 
0TATOT1  ov  LnciTATioifB,  mnnicipality,  when  mna  against,  8881 
SvMDAT  Laws,  oonTorsion  of  property  hired  in  Tidiation  o4  818L 

parson  injured  while  violatini^  whether  praolndad  from  the  raoofary  il 
damages^  818;  819, 

Xaz  Tefuh,  aasessment  of  property  ts  Indispensabla  to^  888. 

oondusive  presumption  in  support  ol^  686^  887* 

offset  of  property  holder's  applying  to  pay  taxes^  and  being  faifinmad  thai 
none  were  leyied,  961. 

notioa  of  sale,  whether  may  be  ondtfead,  888. 

presumptiona  in  favor  of,  what  may  be  anthorlasd.  888^  884. 

stepa  with  which  legislature  may  dispense^  887. 
TKMMsnwa,  right  of  aliens  to  hold  land  may  bo  oonferred  by»  487. 
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bmR%  ttliiiig  from  f ofMlotnro  o(  mortgag*  tad  ponbait  if  pNytrlf  %f 
■M»rlg»gi^^  SI. 
imiltiiig,  how  ud  whoi  ereated,  7401 

TounrEAET  Amncuruam,  nMmbcnUp^  right  of  Iho  oomrl  to  iatefiio  wttl^ 
40L 

Wato%  ohotmotloa  of  hj  rwlwoy  ombookmo&H  IhJiflity  ftir»  t06b 

InJnriM  MiiMd  bj,  liability  f  or«  821,  8S8. 
WmAMTwa,  right  to  maintain  00  narigablo  watery  886^  SS7. 
WlLL%  doolaratloiia  of  doTifMO  ad^erao  to  tho  will,  whoa  admiariMo  Im  orli 
donoe,  880W 

oororal  paparo  may  togolhor  oonatltato  000  wll^  ML 
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ABAKDONIfBNT. 
8m  Laitdlobd  ahd  Tekawv^  7t 

ACCEPTAKOB. 

AGKNOWLBDGMSNT. 
8m  HoionnAD^  ^  fib 

AOQUIBSCBNOB. 
8m  Atiobnit  ajtd  Clibht,  14;  Cobfo]utiox%  la 

AcrnoNa 

FftooBM— SiBYxci  Aa  Ck>]f]ixNoixKirT  OF  AonoH.-^Ai  to  Moh  dafMdaal 
in  any  Miion  it  u  oommenoed  and  pending  againit  him  only  from  tho 
tima  of  aenrioe  of  aammona  on  him,  or  of  his  appearanM  without  aarr- 
Im^  and,  whoa  each  may  object  that  the  action  wm  not  Mmmenoad 
within  the  time  limited  by  itatnte,  its  oommenoement  M  against  Ua 
objection  ia  to  be  determined  solely  by  the  time  of  aerviM  on  him,  and 
not  by  the  time  of  serroe  on  some  other  defendant.    8nM  T*  ffurd^ 

m. 

8m  Awabd^  9i  HiGBAHio'a  LiEH,  14, 15;  Niouauro^  IL 

ADMISSIONa 
8m  AomoT,  8|  BnroFPXL,  8;  TAXSMwaaaxF,  fib 

ADyAKCBMSMT& 

L  Am  AmwAMOMMJatT  J»  a  gift  by  an  ancestor  of  property  whidh,  bat  for  the 
gifli  woold  paaa  to  an  heir  or  distributee  on  the  anceator'a  death,  or  it  ia 
aomething  purchased  with  his  funds  in  the  name  or  for  the  benefit  of 
the  hair.    Omaa$a  r.  (kauma,  112. 

%  Tbb  PlKMBDa  ov  AjrlsauKAirci  Poliot  taken  on  hla  life  by  a  parent 
in  the  naoM  of  hia  child,  or  taken  in  his  name  and  af  terwarda  transferred 
to  the  child,  are  presumed  to  be  adranMmenta  for  which  the  child 
■mat  aooonnt  ha  the  aetllement  of  hia  daima  m  an  hair  from  hia 
parent'a  eatate.    Caaafaa  r*  Cobomo,  112. 
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adverti8emjent. 
8m  AnoBVBT  Ain>  Gubr;  %  H 

AOXNGfT. 
L  Ho  AvTHomin    Will  Bi  Imtusd  Fbom  am 

ti  AuTHOBirr  to  Iiidobsb  Commbsoial  Patsb  as  Aobrt  ov  nn  Owvm 
will  not  be  implied  from  eome  other  ezpreat  uithority  vnlen  ebova 
to  be  ifcrictlj  neeeesary  to  the  complete  ezeeatioii  of  the  expreM  power. 
Jadtmm  r.  Bank,  81. 

li  A  Dbummbb  OB  CoMMBBGiAL  Tbayblbb  employed  to  eell  end  take 
ordere  for  goode,  to  ooUeotaecoimte,  and  to  receive  money!  and  obeeka 
payable  to  the  order  of  hit  principal,  is  not  by  implication  anthoriaed 
to  indorse  lach  principal's  name  to  snoh  checks.    Jankmm  t.  Bonl^  8L 

A.   POWBB  TO  IVDOBSB  AHD  COLLBOT  A  NbOOTIABLB  IbSTBUICBBT  is  not  IBI* 

plied  from  the  poeseeeion  of  snoh  instrnment  by  one  claiming  to  be 
agent  of  the  payee.    Jadtmm  ▼•  Batit,  81. 

I.  AuTHOBnr  to  Rbobitb  Cubcxs  zv  Libit  of  Cash,  in  payment  of 
biUs  in  the  hande  of  an  agent  for  eduction,  dcee  not  anthoriae  the 
agent  to  indoree  and  collect  the  checka.    Jadsmm  ▼.  Bamk,  81* 

i.  Xr  Falsb  BBrBBSBNTATioMS  Abb  Madb  bt  ab  Aobht  employed  to 
sell  property  as  to  the  price  paid  for  it  by  his  principal«  they  must  bo 
regarded  as  made  by  the  principal  if  he  accepts  their  fmits.  He  oannot 
accept  the  property  secured  by  means  of  snch  representations  and  then 
disclaim  responsibility  for  the  fraod  throngh  which  the  proper^  was 
procnred.    FairchUd  ▼•  MeMahont  701. 

7.  NoTiGB  TO,  How  Fab  Dbbmbo  Notiob  to  Pbehoipal.— If  an  agent 
has  acquired  knowledge  of  a  fact  so  recently  ss  to  make  it  inoredU 
ble  that  he  should  hare  forgotten  it^  his  principal  will  be  bound,  al- 
though he  did  not  acquire  such  knowledge,  while  transacting  his  prin- 
cipal's business.  Hence,  if  the  cashier  of  a  bank  has  been  preeent  aft 
the  execntion  of  a  mortgage  and  promissory  note  by  one  whoee  risiUo 
condition  at  the  time  was  such  as  to  put  a  reasonably  observant  person 
vpon  inquiry  as  to  his  capacity  to  contract^  and  it  appears  that  imme- 
diately after  the  eiecntion  of  the  instruments  the  bank  acquired  poeses- 
sion  of  them  as  collateral  security  for  the  debt  of  a  third  party,  the  bank 
is  chargeable  with  notice  of  all  the  material  facts  cl  which  its  cashier 
had  notice,  and  cannot  be  regarded  as  a  iena  jCds  purcliaser  of  thcee 
instruments.    Brotken  v.  Bank,  932. 

Ii  OOBPOBATIONS — ^EyiDBIfOB.— ADMISSIONS  AVD  DbOLARATIOVB  OV  THB  Of- 

fiOBfis  of  a  corporation  made  after  it  has  discounted  a  note  are  not 
admissible  to  prore  knowledge  on  the  part  of  the  bank  that  snch  nctt^ 
though  apparently  the  note  of  the  signers  thereof,  wae  intended  to  be 
the  note  of  a  corporation  of  which  they  were  officers.  An  agent  has  no 
authority  to  bind  his  principal  by  statements  as  to  bygone  transactionsL 
Merekanti'  NaL  Bank  ▼.  Clark,  710. 
H  AoBKT,  CoKTRAOTiNQ  IB  His  OwB  Kaicb. — Ouc  who  cxccntes  a  written 
contract  of  sale,  which  open  its  face  binds  him  personally,  cannot  re- 
licTC  himself  of  respoosibility  thereunder  by  showing  that  he  wae  act* 
ing  simply  as  agent  or  broker  for  a  principaL  Whether  snch  principal 
was  disclosed  or  undisclosed  is  immateriaL  Ormm  CUm  Qkm  CXx  ▼. 
JVMtoMier.  886b 
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m  Ov  im  DiATB  ov  A  TKacarAL  the  poiror  of  Mi  agent  to  mIImI  and 
iMtirv  ranto  termliiataiy  uilen  the  agent  had  a  peiwer  eoupled  wifth  a« 
intoreek  A  pajmenl  made  to  the  agent  after  aaek  death  doea  not  hiad 
*  the  eatate  of  the  prindi^  though  neither  the  agent  nor  the  pereon  mah* 
ing  the  payment  had  notioe  of  inch  death.  Farmers'  Loam  efe;  Cb^  n 
Wihtm,  696. 

II.  Btatutb  ov  FiuuDS.— Ah  Obal  Appbotal  bt  a  Pbdioifal  of  a  Mia 
of  Undfl  made  hy  an  agent  who  had  written  anthority  to  make  the  aale^ 
bat  on  different  terma  than  thoae  npon  which  it  waa  made^  ia  vnaTail* 
Ing.  To  aell  upon  difibrent  terms  requirea  a  new  and  further  authority, 
and  anoh  aathorityy  to  be  valid  nnder  the  atatnto  of  fraad%  mnat 
itaelf  haTO  been  in  writing,  signed  by  the  prinoipaL  Ktmel  t.  Dearbv^ 
416. 

See  AvTAOBimT,  4|  Bsokbbsi  CoHTBAcnib  8|  OomroBAnox%  4-ll|  Omh 
tdm;  S;  8|  ExBoimoxr»  4;  Powibs. 

ALIBN& 
flea  DiaoBiiT;  PABirnoxri  TBBATin^  %  & 

AUMONY. 
See  Habbiaob  abd  Diyoboi,  1. 

ALTERATION  OF  INSTEUMKNTS. 

RaaoffiABLB  lB8TBumim.^Ajr  Altbbatioh  ab  to  thb  Datb  or  Patbudit 

in  a  notot  in  the  absence  of  proof  of  frand  on  the  part  of  the  payee  ev 

holder,  does  not  preTent  a  reoovery  thereon  in  ita  original  form.     Wd^ 

firman  t.  BeU,  126^ 

APPEAL. 

!•  Etidbvob— OBJEonoB  TO  Whbn  WAiyBD.^A  speeiile  dbjeotiea  to  tha 
admiasibifity  of  cTidence  not  preaented  to  the  trial  oonrt  oannot  be  pra* 
aented  on  appeal,  bat  must  be  deemed  to  hare  been  waired.  Cfn^feldi 
.    T.  Arroi,  648. 

ti  Ebbobbovb  Whbn  Will  Not  RBYKBaB.— A  tendency  or  capacity  of  in- 
atmetions  to  mislead,  while  it  will  justify  their  refusal,  is  no  ground  for 
rerersal  after  they  are  given,  if  they  in  fact  assert  the  law  eoireotly, 
Skutk  ▼.  Montgomery,  227. 

8l  BviDuroB  Showing  a  Motivb  op  a  Witmbss  to  TBamrr  Falbblt  Bbouia 
Not  Bb  Excluded. — Hence  in  a  trial  for  larceny,  it  ia  error  to  ref uaa 
to  permit  the  defendant  to  prove  that  an  importent  witoeea  for  the 
proseontion  has  himself  been  arrested  on  a  charge  of  stealing  the  prop* 
erty  named  in  the  indictment.    State  v.  Burpee^  776. 

A  Appbllatb  Practice— £ VI dbkcb  Not  Prejudicial  Not  Ground  bob  Rb- 
YBRSAL. — The  admission  of  immaterial  evidence,  when  not  prejndioial, 
ia  not  reversible  error.     Crof\feldt  v.  Arrol,  648. 

&  A  Judgment  Will  Not  Be  Reversed  becanse  an  improper  qnestlon  ia 
asked,  if  the  witness  refuses  to  answer  the  qneetion,  and  it  ia  not  i»* 
aisted  npon.    State  v.  Burpee,  775. 

t»  Rbb  Judicata— Decision  op  Motion. —An  order  discharging  a  writ  of  at- 
tachment after  a  fnll  hearing  is  appealable  either  before  or  after  Judg- 
ment npon  the  main  issne  in  the  case.  Snoh  order  is  condlnaiTa  of  all 
matters  adjudicated  thereby.     Hall  v.  Harri$,  730. 

7«  Judgment  op  Dlsmissal  Mat  Be  Upheld  on  appeal,  thoogh  tha  greoad 
Bteted  in  the  judgment  order  doea  not  warrant  it^  if  the  raoord  diaoloiM 
Ajc.  8&  Rbp.  You  XXXYI.  -62 
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•Ib«r  growidt  wMflll,  M  maitCT  of  Uw,  thaw  IIm*  plaliitiff  fa  ^ 
to  iMOVOT  la  ukj  •▼•nib     WmiUwoHk  t.  Umlm  Fat,  <%l  Ox^  BOH 
§m  Bum  ov  Rimwi  JimiiDionoH,  1,  S;  Nsw  Txua^  d 

8|  RmiTar}  TUAb 

AFPEARANC& 

APPROPRIATION. 
8m  WATna,  9-11 

ARGHITS0X8. 
8m  AwiBDi  BuiKDuro  Coxnuon;  MMnunoPf  Lm^  U« 

ASSIONMSNT. 
8m  MoBTQAon,  7|  Sroiv. 

A88IOKMKNT  FOR  THB  BENEFIT  OF  ORSDITOBa 
h  Amiokmixit  ov  Mobtoaqkd  Pbbmisis  fOR  BiirKfiT  ov  Crbdrobs— FCKB»> 
ObMVMi  ov  MoBTOAOB— Rights  of  Assionki.— If  mortgigMl  prHmfaM 
are  Matgned  by  the  mortgagor  in  tnut  for  the  benefit  of  oreditoi%  Ihe 
MiigDM  it  a  necessary  party  defendant  in  a  snit  to  foredoM  the  mor^ 
gage,  beoanse  the  legal  title  to  the  property  is  in  him,  and  it  is  his  daty 
on  behalf  of  creditors  to  protect  their  rights  in  the  foreelosore  muL  U 
he  represents  any  creditor,  who^  if  the  assignment  had  not  been  made, 
would  have  had  a  standing  in  court  to  question  the  yalidity  of  the  mort- 
gage, the  assignee  may,  as  the  represeutatiTO  of  that  creditor^  assail 
sooh  conveyance.     HutcMnson  ▼.  Firti  NaL  Bank,  637. 

IL   ASSIOMMSNT  OV  Mo&TQAOI  TOR  BSNIVIT  OV  CRKDirORS^FORBOLOSURB  OV 

MoRTOAOS — DuTT  ov  AssiGKBR— If  the  creditors  of  a  mortgagor,  who 
hM  assigned  the  mortgage  in  trust  for  the  benefit  of  his  creditor^  are 
not  in  a  position  to  successfully  assail  its  validity  on  foreclooare^  it  is 
not  the  duty  of  the  assigoM  to  assail  it.  Buiehinson  t.  Fkrai  NaL  Bnk^ 
537. 
IL  An  Indorsbb  for  an  insolvent  debtor  is,  before  the  payment  of  the 
debt^  entitled  to  prove  his  claim  as  sneh  indorser  against  ths  estate  of 
the  insolvent.     Cttasens*  Bank  v.  Kendriek,  96. 

8m  Nbqotiabxji  iKSTBinfBMni  A. 

ASSOCIATIOK& 

]•  OoBPORATiONS— Right  TO  bb  Admittbd  to  Mbubbbshit.— If  the  by-taws 
of  a  corporation,  not  for  pecuniary  profit^  provide  for  admission  to 
membership  on  the  written  application  of  an  appUeant  indorsed  by  two 
members,  approved  by  seven  votes  by  the  board  of  directors,  and  upon 
payment  of  an  initiation  fee,  or  on  presentation  of  a  certificate  of  an- 
impaired  or  nnf or f cited  membership,  duly  trausferred,  and  by  signing 
an  agrMment  to  abide  by  the  rules,  regulations,  by-laws,  and  amend- 
BMnts  thereto  of  the  assooiation,  the  ownership  of  snoh  Mrtifioats  does 
■ot  ooDstitnts  ths  holder  a  member  nor  entitle  him  to  any  rights  M  sasfai 
and  ths  only  way  in  which  he  can  avail  himself  of  snoh  Mrtifioato  1^  bf 
tMdssiai  it  ia  lieu  of  the  preecribod  initiatioa  fssin  SMS  hsisiiliHtii 
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to  membenhip,  or  In  ease  hit  application  Is  rejected,  then  by  selling  it 
for  a  consideration  to  some  person  who  may  desire  to  become  a  member* 
Amaiean  lAvt  Stock  etc  Co.  ▼.  Chicago  Live  Stock  Exchange,  385. 

%  CoAPOBATioNS— Right  TO  Rioulatb  Admusioii  to  Mbmbvbshif.— A  cor* 
poration,  not  for  pecuniary  profiti  has  a  right  to  adopt  rules  prescribing 
th«  only  mode  in  which  membership  therein  oan  be  maintained;  and  no 
one  ean  Justly  claim  to  be  a  member  who  has  not  been  admitted  in  the 
mode  thus  presoribed,  nor  has  a  court  of  equity  any  power  to  compel 
the  oorporation  to  issue  a  certificate  of  membership  to  an  applicant  who 
has  not  complied  with  such  prescribed  mode,  American  Lhc  Stock  ete» 
Co,  T.  Chicago  Live  Stock  Exchange,  385. 

H  Ck>BFOSATioN8— Stbanoxb  Oakkot  Comflaih  ov  Rules  GoviKif  mo  Mm* 
BBB8BIF.— A  person  who  is  not  a  member  of  a  oorporation,  nor  entitled, 
either  directly  or  indirectly,  to  any  of  the  rights  arising  from  member^ 
ship  therein,  cannot  complain  of  any  of  the  rules  adopted  by  it  for  the 
government  of  the  conduct  of  its  members,  or  invoke  the  aid  of  a  court 
of  equity  to  restrain  their  enforcement.  Amertean  Lhm  Stock  etc  Co»  y^ 
Chicago  Live  Stods  Exchange,  885. 

A.  CoBPOBATioiia — ^Bt-law8  RKi.ATniQTo  MncBBRSHip— Riohtov  Stbakobb 
lo  Comflaih  ov. — A  yoluntary  assooiation,  whether  incorporated  cr 
not^  has,  within  certain  well-defined  limits,  power  to  make  and  enforce 
by-laws  for  the  government  of  its  members,  and  such  by-laws  are  ordi* 
narily  matters  between  the  association  and  its  members  alone,  with 
which  strangers  have  no  concern.  If  it  passes  by-laws,  which  are  unrea* 
Bonable,  or  contrary  to  law  or  public  policy,  and  attempts  to  enforce  them 
against  a  dissentiDg  or  unwilling  minority,  the  latter  may,  in  proper 
oases,  appeal  to  the  courts  for  relief  against  their  enforcement,  but  stimn^ 
gers  have  no  right  to  interfere,  as  they  do  not  apply  to^  nor  bind,  then. 
Amaioan  Live  Stock  Co,  v.  Chicago  Live  Stock  Exchange^  885. 

ATTACHMENT. 

L  Right  ov  Surstibb  to  Rbquibb  Aotiob  on  Boifi».»If  the  principal  la 
an  attachment  bond  is  a  nonresident^  and  has  no  property  in  the  stato 
liable  to  attachment,  his  sureties  cannot  require  the  obligee,  by  notice 
in  writing,  to  forthwith  institute  an  action  against  the  principaL 
Seattle  Crockery  Co,  v.  Haley,  156. 

&  Aotiok  on  Bond — SumciKNor  ov  Complaint. — A  complaint  in  an  action 
against  sureties  in  an  attachment  bond  which  alleges  the  execution  of 
the  bond  by  the  principal,  and  sets  out  a  copy  thereof  with  the  names  of 
the  sureties  appended,  but  fails  to  allege  that  they  Joined  in  its  execn* 
tion,  is  insufficient  on  demurrer.    Seattle  Crockery  Co,  v.  Haley,  158. 

H  Liability  on  Bond— Estopfbl. — Persons  who  have  joined  in  giving  a 
bond  for  the  attachment  of  the  property  of  a  corporation  cannot  deny  its 
corporate  existence.     Seattle  Crockery  Co,  v.  Haley,  156. 

4.  Liability  on  Bond  for  Wronoful  Lbty  by  Agbnt.— Liability  upon 
an  attachment  bond  for  a  malicious  levy  accrues  if  the  person  whose 
direct  act  caused  the  writ  to  be  issued  was  actuated  by  malicious 
motives,  although  the  principal  for  whom  he  acted  as  agent  knew  nothing 
of  the  transaction,  unless  it  is  shown  that  the  agent  had  no  authority  to 
attach  under  any  circumstances,  and  that  his  act  in  attaching  was  af- 
firmatively repudiated  as  soon  as  knowledge  of  it  was  reoeived.  Seattk 
Orockery  Co,  ▼.  Haley,  156w 
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&  Wrongwii  Lbtt.—Lobs  ov  Business  Cbbdtt  b  not  mm  «leiii«itof 
ftges  in  aa  aotioa  on  an  ftttaohment  bond  for  a  wrongful  lo¥j« 
Orookrf  Cfa,  r.  Baleif^  156. 

C  LiABzunrr  «v  SuEBim— Wsomofui.  Litt— Biasovaskb  CUimL- 
For  onrotioo  npon  an  nttachment  bond  to  sroid  liability  lor 
damafco  for  a  wrongful  loTy,  roaaonaUo  omm  for  tiio  altaohaont 
•ziat  aa  a  fact,  and  orediblo  information  of  facta  aniSoiont  to 
rant  a  belief  in  tbo  •zistenco  of  reaaonabU  oanao  tanda  maraly  to  d]» 
proTO  malioa^  and  theroby  to  ralioTO  from  ezomplary  damagao.  Stattk 
Orockerff  Co,  t.  Hak^,  156. 

?•  Dam AQia  fob  WBONoruL  Litt-— Waut  or  Riasovablb  Caobx.— In  as 
action  upon  an  attachmont  bond  to  reooyor  damagoa  for  a  wrongful  Uiwj^ 
tbe  plainti£^  in  order  to  raoorer,  need  only  abow  tbe  diadiarge  of  tiM  writ 
and  want  of  reaaonable  oaoae  by  proof  aa  to  tbe  oondnot  of  bis  afiaiia 
and  the  good  faitb  of  bia  tranaaotiona.  Stattk  Crockery  Co.  ▼•  Hak^ 
156. 

Ii  Mauoious  Lbvt.  — ExntPLART  Damaov  may  be  reoorered  in  an  aetioB 
on  an  attachment  bond,  when  the  writ  waa  malioionaly  aned  oat  and 
leTied.     Seattk  Ctockerf  Co,  v,  Baleift  156. 

Il  LiABiUTr  or  Su&rriKS  ov  Bond. — Snretiea  on  an  attaobment  bond  are 
liable  thereon  for  damagea  in  the  firat  inatanoe,  without  any  demand  on 
the  principal,  or  suit  againat  him  to  adjudicate  tbe  damage^  and  non- 
payment, in  the  absence  of  atatote  to  the  contrary.  8eaitieCro(kar$  Co, 
T,  Haley,  156. 

lOt  Thocor  Situs  ov  Intanoibls  PxitaoNALTT  may  bo  at  the  domicile  of 
the  creditor  for  the  purpoae  of  taxation  or  diatribution,  yet  for  tbo  puc» 
pose  of  collecting  a  debt  ia  ambulatory,  accompanyiog  tbe  person  of  tbo 
debtor,  and  may  be  attached  whererer  he  may  be  found.  Nm^fMer  t. 
Oermatt'Amtriean  fna,  Co,,  166. 

11.  NoNREsiDKNT  Is  Ncr  SuBJiOT  TO  Garnishmkht  uulesa  when  gamiahed, 
he  has,  in  the  state  where  the  action  ia  pending,  and  the  attachment 
ii  obtained,  property  of  the  defendant  under  his  control,  or  ia  bonnd 
to  pay  the  defendant  money,  or  to  deliver  to  him  goods  at  some  particn* 
lar  place  in  that  state.    NeuftUier  t.  Qerman-Amerkan  Im,  Co.,  166^ 

IS.  Garnishmbnt  IK  Another  ^tatb. — When  a  foreign  insurance  company 
it  garnished  in  one  state  upon  its  indebtedness  to  a  citizen  of  another  state 
such  garnishment  is  a  good  defense  to  an  action  in  the  latter  stato 
against  the  company  for  the  same  debU  Ntt^felder  ▼.  (7erma»-iifRerioan 
/ns.  Ca,  166. 

IS.  Garnishmsnt  Whili  ih  tub  Naturb  or  a  Prooebdinq  or  Rbm  ia  in 
effect  an  action  by  the  defendant  in  the  plaintiff's  name  against  the 
garnishee,  tbe  purpose  and  result  of  which  are  to  subrogate  tbe  plaintiff 
to  the  rights  of  the  defendant  against  the  garnishee.  Ntv\ftld/er  ▼.  Qtr* 
man- American  In»,  Co*,  166. 

14.  Res  Judicata— Decision  or  Motion  to  Disoharob  Attachment. — Aa 
action  by  defendant  in  attachment  to  recover  the  value  of  property 
claimed  aa  exempt,  against  a  sheriff  who  holds  the  property  under  an 
attachment,  and  under  an  order  of  court  denying  a  motion  to  diaaolvi 
the  attachment  on  the  ground,  among  others,  that  the  debt  for  which  it 
waa  issued  was  incurred  for  property  obtained  under  false  pretenas^  it 
barred  by  the  order  denying  tbe  motion  to  diaohargo  tbo  attaohmenk 
Hall  T.  Harrii,  730. 
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M,  SrmpTioiis— Tools.— Two  Sswnro-MAORzm  Kxn  avd  Pbbsonallt 
Vmmd  wt  a  Tailor  for  the  pnrpoM  of  oarrying  on  hit  trade,  if  reesonAblj 
aeeewiry  therefor,  are  exempt  from  attachment  or  exeontion  aa  tools 
and  inatmmenta  used  in  oarrying  on  a  trade.    Orw\feleU  t«  Ami,  648. 

ML  BbcuiFnoiift— Tools.— Obhkbal  Bxkmftiov  ov  Ohs  Sswiho-Maohimb 
from  attachment  or  exeontion  haa  no  reference  to  the  occnpation  of  tho 
owner,  and  in  no  way  qualifies  or  restricte  a  specifio  exemption  of  tbo 
tools  and  inttmments  of  a  person  need  in  carrying  on  hit  trade.  A 
tailor  who  necessarily  uses  two  sewing-machines  in  carrying  on  his 
trade  is  entitled  to  the  exemption  as  to  both  of  them.  Croi\/9ldt  t. 
iin-o4  64a 

17.  SzxKFTiovs— BxxMPLABT  Damagss  ior  Wronovul  Siizurs.— Exem- 
plary damages  may  be  recovered  for  a  seizare  of  exempt  property  nnder 
attachment  with  knowledge  of  the  exemption,  and  in  cnlpable  disregaid 
ol  the  debtor's  rights.     CrmftUU  t.  Arrol,  648. 

8ss  AiraAL,  6|  OoBFORATioivs,  1;  Insurahce,  2-4,  7|  Salis,  2;  SHXRins,  1« 

attornby  and  client. 

1.  AnoRvsTs— pRAoncs  of  Law. — ^Execution  ov  Trusts,  snch  as  accepting 
appointments  as  executor  or  administrator,  and  acting  as  snoh,  is  not 
part  of  the  doties  pecnliarly  pertaining  to  the  legal  profession,  and  doss' 
not  constitute  what  is  ordinarily  nnderstood  as  the  practice  of  law. 
Mdcaffe  T.  Bradskaw,  478. 

ti  Adtbrtissmkiit  tor  Ditoror  Busivbss—Disbarmsnt.— An  advertiso- 
ment  published  by  an  attorney  at  law  to  the  eflfect  that  diTorces  can 
be  legally  obtained  very  quietly  which  shall  be  good  ererywhere  is  only 
the  more  mischievons  because  anooymons.  Such  an  advertisement  is 
against  good  morals,  public  and  private,  and  as  it  is  a  false  representa- 
tion and  a  libel  upon  the  courts  of  justice,  it  is  ground  for  the  disbar- 
ment or  suspension  from  practice  of  the  attorney  publishing  it.  PwpU 
▼.  MacCabe,  270. 

1.  Right  to  Advbrtisr.— The  ethics  of  the  legal  profession  forbid  that  an 
attorney  should  advertise  his  talents  or  his  skill  as  a  shopkeeper  adver- 
tiees  his  wares.     Peopie  MacCabt^  270. 

4.  RioBT  TO  RsooYSR  CoMPiNSATioM. — When  the  amount  of  oompensation 
is  not  fixed  by  any  contract  under  which  an  attorney  is  employed,  he  ia 
entitled  to  recover  such  reasonable  fee  nnder  an  implied  contract  as  hig 
services  are  worth,  or  as  has  been  usually  paid  to  others  for  similar 
services.    Elmort  ▼.  Johnaon^  401. 

1.  RiTAiNKR  IN  DivoRCR. — Au  attorney  at  law  may  properly  accept  a  rs» 
tainer  for  the  prosecution  or  defense  of  an  action  for  divorce  when 
convinced  that  his  client  has  a  good  cause,  but  to  invito  or  snconrage 
snch  litigation  is  most  reprehensible.     People  v.  MacGabe,  270. 

f.  Moral  Charactxr — Disbarmrnt. — A  good  moral  character  is  one  of  the 
essential  requisites  to  admission  to  the  bar,  and  ths  tenure  of  offios 
thereby  conferred  is  during  good  behavior;  and  when  it  appears  upon 
full  investigation  that  an  attorney  has  forfeited  his  good  moral  char- 
acter, and  has  by  his  conduct  shown  himself  unworthy  of  his  office,  it 
becomes  the  duty  of  the  court  to  revoke  the  authority  it  gave  him  upon 
his  admission.     People  v.  Keegan,  274. 

9.  DiSBARMXivT  or. — A  court  intrusted  with  the  power  to  admit  and  disbar 
attorneys  should  be  considerate  and  careful  in  exercising  its  jnrisdio- 
tioni  the  interests  of  the  attorney  must  in  every  oass  be  wsighod  Ibl  ths 
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UaUnee  agatnst  ilia  rlgfiU  of  the  public,  and  the  ooort  sliOfalde&deKrort* 
guard  and  proUot  both  with  fairueas  and  impartiality.  Pm/pU  ▼.  ifo^ 
CaU,  270. 

8.  MiacoxDUor — Dibbarmbvt.—A  oonapiraoy  entand  IaIo  by  wm  attocaay 

at  law  to  cheat  and  defraud  a  third  person  by  which  %  nun  of  monoy  M 
obtained  la  auch  miacondaot  aa  will  anthoriaa  hia  diabarmenib  Ptag/k 
▼.  Keegan^  274. 

9.  TsAiiaAcnojia  Bcrwsiv,  How  RioA]u>Bi».-»Ia  Tlaw  of  tha  oonfldontial 

relatione  existing  between  attorney  and  olient^  tranaactiona  bolwoaa 
them  are  often  declared  to  be  Toidable  which  would  be  deemad  to  ba 
unobjectionable  between  other  partiea.    Blmort  t.  JohMom,  40U 

10.  OoxTRAon  Bbtwbbv  as  to  Fkbs.— Before  an  attorney  undertaken  tlie 
buaineea  of  a  client  he  may  contract  with  reference  to  oompensatiim  for 
hia  aerviceat  aa  no  confidential  relation  then  eziate  and  the  partiea  deal 
with  each  other  at  arm's  length.  The  aame  rule  appliea  with  regard  to 
dealinga  between  them  after  the  relation  of  attorney  and  client  haa  bean 
diaaolred.     Blmort  t.  Jchawn,  401. 

11.  CoMTBAOTB  BcTwiUT,  Whin  VOIDABLE. — ^If  the  title  to  property  m  m 
inyolved  in  litigation  that  the  valne  of  the  property  dependa  upon  the 
deciaion  aa  to  aooh  title,  a  contract  between  attorney  and  client  made 
during  the  pendency  of  the  litigation  to  compensate  the  attorney  for  hia 
legal  senrices  with  part  of  the  property  involved,  is  Toidable  at  tho  ele^ 
tion  of  the  client,  irrespective  of  the  faimeaa  or  nnfaimeea  of  the  oontrao^ 
provided  snch  election  is  exercised  within  a  reasonable  time.  Anon  t. 
Johnton^  401. 

It.  CoNTEAcnr  AMD  DxxD  BrrwBBir— WuiN  Mat  Bb  Avoided.— A  contraot 
for  compensation  between  attorney  and  client  and  a  deed  made  in  pur- 
anance  thereof,  executed  during  the  exiatence  or  the  relation  of  attorney 
and  elient  securing  a  larger  oompensation  to  the  former  for  hia  legal 
aenricea  than  those  serTices  are  really  worth,  may  be  set  aside  by  the 
client  by  a  suit  commenced  within  a  reasonable  time.  What  ia  anok 
raaaonable  time  ia  to  be  determined  by  the  court  under  all  the  dream- 
atancea  of  the  case.    Elmore  t.  JoJtnson,  401. 

18.   PUBOHASE  BT  AtTORNBT — PBESUMFTION^BVEDBir  OV  PEOOV.— lu  oaaC 

of  a  purchaae  of  all  or  a  part  of  the  subject  matter  in  litigation  during 
the  pendency  of  the  suit  by  an  attorney  from  hia  client,  the  tranaactioB 
la  preanmably  fraudulent,  and  the  burden  ia  on  the  attorney  to  ahow 
affirmatively  the  most  perfect  good  faith,  the  absence  of  undue  influ* 
ence,  a  fair  price,  knowledge,  intention,  and  freedom  of  action  by  the 
clienti  and  also  that  he  gave  him  full  information  and  diainteraeted 
adTioe.    Ebnort  t.  Johnaotit  401. 

14.  Voidable  Conybyaiice  Bxtweeit— IjAOHES.— In  oaaa  of  a  voidable  con- 
veyance of  land  between  attorney  and  client,  the  latter  who  ia  entitled 
to  act  the  transaction  aside,  cannot  be  charged  with  delay,  or  witti 
acquiescence,  or  confirmation,  unless  there  haa  been  full  knowledge  ob 
his  part  of  all  the  facts,  and  perfect  freedom  of  action.  Acta  which 
might  appear  to  be  acta  of  acquiescence,  are  not  deemed  to  be  auch  if 
the  client  is  ignorant  of  the  circumstances,  or  under  the  control  of  the 
original  influence,  or  otherwise  so  situated  as  not  to  be  free  to  enforce 
his  rights.     Elmort  v.  Johtuon^  401. 

IA.  Laoheb  IB  AvoiDiKO  Deed  Bxtweeit. — When  a  olient,  during  tha 
pendency  of  his  suit»  conveys  to  hia  attorney  part  of  the  proper^  ia 
litigation  aa  payment  for  hia  legal  aervicea^  with  full  knowledge  that 
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li^ptft  MB?tgr«d  li  of  graaW  ralne  than  raoli  BWfiwm,  ftMaf  of 

fMit  Mora  ■••Irim  to  Mk  the  dood  Mldf^  daring  all  o(  whioh  ttmo 

Mk  parftiM  trMtod  tiM  land  M  bdonglng  to  Iho  fttlonMj,  li  nak  iMhiS 

nthoparloltliooliontaswiUbarlilari^ftolaolioo.    JbMMT./dto- 

MbdOL 

Sea  JuDOMBNia,  IOl 

AWARa 

h  Am  Awaxd  J»  zv  thi  Natubb  ov  a  JuDomirr  from  tb*  obllgaUon  «f 
which  nothing  oan  raloaaa  tha  defendant  bnt  payment  or  diaohaigow 
ITyiiei  ▼.  Wright,  844. 

%  RiPUDUTioir  ov.— Though  after  the  making  of  an  award,  tha  partj 
in  whose  favor  it  is,  declares  that  ha  repudiates  and  will  not  bt  bonnd 
bf  i%  and  his  adversary  also  thereafter  gives  notioe  that  he  will  also  ra« 
podiate  and  not  ba  bonnd  by  it,  it  is  neither  paid  nor  diaoharged,  and 
nay  ba  enforosd  by  action,    /fynet  ▼•  Wrighif  844 

BAILMENT, 
8aa  ¥ajme  PRmuiai%  & 

BANKS. 

L  Baiik  Patiho  a  Cbmok  to  Pxrsox  Otkxr  Thah  thb  Pnaov  to  wbosa 
order  it  is  made  payable  does  so  at  its  periL  It  most  see  that  tha 
oheok  is  paid  to  him  npon  his  genuine  indorsement.  Jadtmm  ▼.  ^oai^ 
81. 

%  A  Bavk  Patiho  a  Chsck  on  a  Foroid  iMDOBaiMBiiT  of  the  names  of  tha 
payees  is  answerable  to  them  for  tha  amount  thereoL  Jadtmm  t*  Banif 
81. 

81  NaoonABLB  iNSTRUMiirTs—DisoouNTiyQ  Bitobs  Matubitt— Dorr  to 
Mau  Inqitirt. — When  a  note  payable  one  year  after  date  has  bean 
disoonnted  by  a  bank  one  month  before  maturity,  it  oan  make  no  poa- 
sible  differenoe  as  affecting  the  right  of  the  bank  to  raoover,  whether 
or  not  it  is  customary  for  it  to  make  inquiry  as  to  the  bona  fidu  of  all 
suoh  paper  so  discounted  by  it.     Washington  NimL  Batik  ▼.  Pierct,  174 

ib  CoBPORATioKS— NoTiCB  TO  AoKNT  A8  NoTici  TO.^Notica  to  the  president 
of  a  bank  by  the  maker  of  a  note  that  it  was  proonred  by  fraud  and 
without  consideration,  and  will  not  be  paid,  is  not  notice  to  tha  bankt 
and  will  not  make  it  liable  for  subsequently  discounting  the  note,  when 
snch  notice  was  not  given  to  the  president  in  his  official  capacity,  nor  at 
the  bank,  nor  with  any  reference  to  the  bank's  business.  WaMtgUm 
KaL  Bank  ▼.  Pierce,  174 

%m  Aauror,  7|  Chxous  Oorporatioki,  0,  7|  Dmoomt^  I|  Enorm^  t§ 

Fauu  PBCTBiiaia;  Uauar. 

BEQUESTa 
8aa  CHABiTiifl,  2;  5;  Willie  8L 

BILLS  OF  BXCHANOR. 
flat  HiooTiABLa  Jji8trui»iit8|  Nsw  Tbiai^  h 

m 

BLAKKa 
See  SvmnrmiD;  ^  8ii 
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811X8  Of  BBVISW. 

L  If  tlMVt  hM  bMB  Ml  MToneoas  applioatioii  of  ftoli  found  hj  a 

•oorft  of  oqnity  may  roriao  or  roTeraa  the  deoraa  by  a  bill  of  rartow. 

viMafOM  T*  t^ttdttOHf  427* 

ti  Bills  ov  Rbyuw  Must  Bi  Prosbctutxo  Within  thb  Tna  los  Pbosbodv- 
uro  Writs  ov  Eebob  where  there  is  no  itatate  specifying  tba  ttna 
within  which  snoh  bills  may  be  prosecuted.    Jademm  t.  Jaehmmt  427. 

H  Final  Diorib— Tiki  tor  Proskoutivo.— If  a  decree  of  partitioa  deter- 
mines the  interests  of  the  retpectire  parties  and  directs  partition  to  bo 
mads  aocordingly,  the  time  within  which  a  bill  of  reriew  may  be  praso- 
onted  mnst  be  compnted  from  the  date  of  snch  decree  and  not  from 
the  date  of  a  snbseqnent  order  or  decree  dismissing  ths  action,  /odk 
son  ▼•  /odboiip  4S7« 

BONDa 

8se  PuuDiNO,  %  8;  Shkbih^  & 

BOUNDARIBS. 
8eeDRBD8»Si 

BRIDGES. 
See  RAiLROADfl,  8»  9. 

BROKERS. 

L  OoNTRAor  fOR  O0MMI88IOK8  Earnio  III  ViOLATioii  ov  LAW.—When  a  eity 
ordinance  duly  enacted  prohibits  nnlicensed  real  estate  brokers  froA 
transacting  business  within  the  city  limits,  a  real  estate  agent  negotiat- 
ing a  sale  or  exchange  of  city  real  estate  without  procuring  a  lioenso 
cannot  recover  commissions  for  his  services.     Buckley  ▼.  Humaaon,  637« 

%  AoiNOT — Void  Agrbkmkmt  as  to  Commissioms.— An  agreement  between 
real  estate  agents  by  which  each  is  to  share  in  commissions  paid  by  their 
principals,  contingent  upon  the  sale  or  exchange  of  the  letter's  property, 
is  opposed  to  public  policy  and  void,  even  though  a  price  is  fixed  by  the 
principals  upon  their  respective  properties.    Le9y  ▼.  Spenonr,  303. 

H  AoBNOT^DuTT  ov  Agint  TO  P&iNOiPAL.— Upon  an  exchange  of  property* 
each  principal  is  entitled  to  the  benefit  of  the  unbiased  judgment  of  hia 
agent  as  to  the  value  to  be  placed  upon  the  other's  property,  and  to  a 
reasonable  effort  on  the  part  of  such  agent  to  obtain  a  reduction  of  the 
value  to  be  allowed  therefor  in  the  exchange.  The  agents  cannot  ad 
in  each  other's  interest  and  antagonistic  to  the  interests  of  their  princi- 
pals by  sharing  commissions  received  upon  the  completion  of  the  ex« 
ehango.     Lesy  v.  Spencer ^  803. 

See  AosNcr,  0. 

BUILDING  CONTRACTS. 

L  Arghitbot's  CiRTiriCATB. — If,  by  the  terms  of  a  building  oontraot^  It  Is 
provided  that  payment  shall  be  only  upon  the  certificate  of  the  arohi* 
tect|  such  certificate  ia  a  condition  precedent  to  payment^  and  no  aotioo 
oan  be  sustained  upon  the  contract  in  the  absence  of  sueh  certifioats^ 
unless  it  has  been  demanded  from  the  architect  and  fraudulently  witlh 
held.     Arnold  v.  BounUque^  419. 

t»  Fbbsrmtatiom  or  ArohitrotVi  CiRnncATB,  Whrn  Exouskb.— It,  by 
the  terms  of  a  oontracfek  the  builders  were  to  be  paid  on  ths  presenta- 
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lloo  of  a  Mrtifleata  rfgned  bj  the  apohiiaet,  tnd  saeh  arohitMl  ftdjvito 
llw  acoonnt  between  the  parties  and  givee  the  boUdan  a  eirtifieato 
■bowing  the  amount  found  dne  theoi«  whioh  by  them  ia  banded  baek  to 
the  azohiteet  becanee  not  aatiafaetoiyi  after  wbieb  be  lefoeee  either  ta 
return  the  oertifieate  or  to  make  any  other^  the  bailden  m^  reeorer 
the  amonnt  speoifled  in  inch  certificate,  thongh  they  have  not  preeented 
and  cannot  present  it  to  the  defendant.  Presentation  of  the  esrtifloate 
is  not  one  of  the  substantial  requiremeata  of  the  oontrasK  AmM  ▼• 
HoMirfgiMb  410. 

BUBDBN  OF  PBUOF. 
ATKMunr  An>  Ouunr,  18|  JuDOMuiTfl^  8}  SiDUomui,  1|  Wiiii%  %  lb  IL 

BY-LAWS. 
See  Anoaunovi^  1,  4|  Ck>srosATiox%  18* 

CARRIERa 

!•  Bailboab  CoKPOiuTioiia— DisoRiHiif ATioir»  Wnnr  a  Qinwnov  ov  Law. 
If  the  facte  of  an  alleged  unlawful  discrimination  are  oonoeded»  or  an 
established  by  undisputed  testimony,  whether  an  unreasonsbls  die- 
erimination  was  made,  such  as  is  forbidden  by  statute,  is  a  question  of 
law  for  the  court.    Hoover  t.  PennsylvoMa  R,  R,,  48. 

%  Eailboad  Oobpobations.— a  DiscRiiaMATioN  Madb  BnwsBV  ICaww 
VAaruRXBS  and  dealers  in  coal  in  charges  made  for  the  transportation  of 
such  coal  is  not  forbidden  by  a  statute  prohibiting  discrimination  be* 
tween  persons  in  like  conditions  and  under  similar  circumstancee,  if,  by 
reason  of  the  ooel  eo  transported  for  the  manufacturers,  they  produce  a 
larger  amonnt  of  freight  for  the  carrier,  while  such  a  result  does  not 
follow  the  ooal  carried  for  the  dealers.  Hoover  t.  /VmuylMitlaiSi  JLt  48L 

See  Nbquobnoi^  6-8. 

CASHIER. 
See  AoBMOT,  7* 

CEMETBEY. 
See  Bmivxmt  DoMAn; 

CERTIFICATBi 
See  AasooiATioxrs,  1,  2|  BuiLDDra  OoimAflBi^  t. 

CHANCBEY. 
SeoEQirm; 

CHARACIER. 
See  Attobmbt  and- Cuxbti;  7. 

CHARITIES. 

L  Obabitabxji  Uais  Asa  Fayobsd  ih  Equftt  and  will  be  supported  when 
a  trust  would  fail  for  uncertainty  were  it  not  for  the  ehari^.  Joktmm 
T.  /o&Mon,  104. 

%  A4pBABiTABLa  DaTDX  OB  BiQiTisT  WiLL  Bb  Ufbbld  wfaore  it  is  created 
ia  fayor  of  a  person  having  sufficient  capacity  to  taka  as  donee^  or  if  It 
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W  Ml  dinet  to  taoli  person,  whert  II  It  deflnfte  In  Hi  objoelp  kvU  fm 
iti  arwitioB,  and  to  bo  ozoeated  bf  faMtiifc    Johmm  ▼.  Jchmmt  lOlb 

H  Oii4iiiTABiJ  BiQvwr.^DMioAxnMr  «v  a  Tkunn  ov  ▲ 
IkvOT  k  MAmnt  if  tho  wiU  doriM  pnpotty  to  tho  wifo  oad 
ii  trait  with  power  to  nominate  their  mooemon  end  otiMr  tHoeistM  ii 
tnut  from  the  teetetor's  detcendu&te  or  their  Proteetant  hosbeade  or 
wiTOi^  not  ezoeeding  fiye,  who  may  in  torn  eleot  their  meceaeon  from  hii 
doMendaati^  and  if  there  ahoold  at  any  time  be  not  aa  many  as  two  of 
hIi  deeoendanti  able  and  willing  to  take  ohaige  of  the  trnat^  then  ii 
■hall  revert  to  a  board  oonsieting  of  the  olden  of  the  aeyeral  F^eebyi- 
tarian  ehnrohee  of  the  oity  of  IL,  who  ehaU,  with  the  aanatanoe  of  tim 
Pketbyterian  paaton»  nominate  from  the  bankera  and  bnameei  men  of 
their  body  an  exeoatiye  oommittee,  who  shall  haye  fnll  power  and  eea- 
trol  to  manage  the  trust    Jckmmm  ▼•  Jokimm,  lOA. 

1  Ohabitabui  Teustb.— Thb  DooTRUin  ov  Or  Pbm  ajtd  Pabsbi  Patbu^ 
aa  recognised  in  the  KugUsh  Uw,  have  noTor  obtained  in  Tennoassei 
Only  thoee  powers  whioh  in  England  were  ezeroised  by  the  ohaneeOor 
hj  rirtue  of  his  extraordinary,  as  disttngnidied  from  his  speeially  del> 
egated«  jurisdiction  exist  in  the  ohanoery  oonrts  of  that  state.  Jtkmtm 
T.  Johuon,  104. 

I.  Oharitabli  T&U8TB— y did  ton  Want  or  BuixnoiAftT.  —A  doriee  and  b^ 
quest  of  property  to  trustees  with  power  to  oontrol  and  manage  tiie 
trust  eo  that  it  shall  be  productive  of  the  meet  good  to  the  greatssA 
number,  in  a  will  in  which  the  testator  expressed  his  desire  that  the 
proceeds  of  the  trust  should  be  devoted  to  a  free  female  ooUege,  but  in 
ease  the  way  is  not  clear  to  that  end,  that  they  should  be  need  for  some 
charitable  purpose,  preference  always  being  given  to  eomething  of  aa 
educational  nature,  is  void,  because  under  the  provisions  of  the  trust 
there  ean  be  no  one  who  can  demand  of  the  trustees  the  benefit  of  tto 
trust  on  the  ground  that  he  is  one  of  a  dam  for  whose  benefit  it  was  in- 
tended.   Jokmmm  t.  Johmmm,   lOi. 

OHASTITT. 
Bee  Seductioit. 

OHATTEL  MORIQAOBa 

1.  Fbauduliht  III  Part.— A  lease  which  i>  in  legal  effect  a  dhattel  mort- 
gage, if  presumptively  frmudnlent  as  to  part  of  the  goods  therein  de- 
scribed, is  presumptively  fraudulent  as  to  alL     Ortelqf  v.  Wintor,  720. 

t,  Moi^roAQa  oa  Oonditioiial  Salb.— An  agreement  for  the  conditional  sale 
of  chattels  whereby  the  vendor  reserves  the  rights  on  default  in  the 
payment  of  a  note  given  for  the  purchase  price,  to  retake  the  property 
and  to  regard  all  money  paid  ae  being  paid  for  its  use,  and  atipulates 
that|  on  his  doing  so,  the  note  shall  be  canceled,  is  not  a  mortgage,  and 
does  not  invest  the  vendor  with  the  rights  of  a  mortgagee.  CrompUm  v. 
Beach,  das, 

H  Ohattsl  Mortoaob  xh  Lia8S<— Valzdttt  of.— a  lease  executed  and  re- 
oorded  as  required  by  the  law  relating  to  chattel  mortgages,  providing 
that  the  '*  rents,  whether  due  or  to  become  due,  shall  be  a  perpetual  lion 
on  any  and  all  goods^  merchandise,  furniture,  and  ^xtiuea  now  ooa* 
tained,  or  which  may  at  any  time  during  the  oontinuanoe  of  the  lease 
be  contained  in  the  buildings  oxoept  such  goods  as  are  sold  la  the  nonal 
course  of  retail  trade,"  must  be  treated  ae  a  chattel  mortgags^  aad  b^ 
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•MM  it  giTM  pnwhdim  to  tii«  mortgAgor  to  wtXL  pari  of  Am  awrlgagdl 
ytvpeiiy  for  hia  own  bonoflt^  li  prcoiiniptiTolj  flimadalHit  mIo  Us  «lh« 
MToditon.    Oneitif  ▼.  Wkuar^  720. 

CHECKS. 
Bunnro*— AoOBPTAiroi  vr  a  Bank  ov  a  Chiok  and  a  promlM  to  poj  Vk 
moooiding  to  ita  terma  ahoald  bo  inferred  from  tho  rooeipt  and  tho  ro« 
tontbn  of  tho  ofaeok  and  oharging  ita  omonnt  to  tho  aoeonnt  of  tho 
drawer^  who  hM  anffioient  fnoda  on  depoait  to  moot  it^  If  ho  aaboo- 
qnontly  raoogniaea  tho  check  in  a  aettlemont  with  the  bonk,  thoagh  it 
waa  preaantod  to  the  bank  by  an  unouthorixed  poraoo  and  paid  to  hia 
on  hia  vnaathoriied  indoraement.    Jtukson  y,  Bank^  Sh 

See  AoBNCT,  8^  6;  Bakki»  1»  & 

OODICEL 
See  Wills,  h 

COLLATERAL  ATTACK. 
See  HiQHWAYfl^  7. 

COLLATERAL  SECURITT. 
See  BsTOPPBi^  2;  JvDaumvn^  IL 

COMITY. 
See  Statu. 

COMMERCE. 
See  LffTSBSTATB  CouMMao^ 

COMMISSIONER& 
See  HiOHWATii  5-7. 

COMMISSIONa 
See  Brokxbbi  Paitmsbship,  1-3;  Powna;  WAKBHOumiBV. 

C0MMUNIT7  PE0PERT7. 
See  HussAKD  avd  Wm,  0,  7. 

COMPROMISK 

U  Death,  Comfromibi  ot  Cause  ov  Action  Abtsiko  Odt  of.— A  statute 
oreating  a  oanse  of  action  in  favor  of  a  widow,  and  in  eaae  there  ia  no 
widow,  of  the  ohildren  or  peraonal  repreaentatire  of  a  deoedent,  for  the 
benefit  of  hia  widow  and  children,  against  one  throngh  whoae  negligenoo 
hia  death  reanlted,  givea  the  widow  the  power  to  oompromiae  her  anit 
against  the  objection  of  the  children  and  without  let  or  hinderanoe  from 
any  one,  and  anch  coin  promise  as  she  may  make,  either  before  or  after 
the  bringing  of  the  suit,  binds  all  parties  having  any  interest  in  the 
oanse  of  aotion.     Holder  v.  Jkuiroad^  77. 

li  Widow's  Bight  to  Compromise  Claim  for  Damaobs  resulting  from  the 
death  of  her  husband  includes  authority  to  reoeive  the  sum  agreed  npoot 
and  its  payment  is  a  full  and  complete  satisfaction  of  the  olaim,  and  k 
binding  on  the  ohildren  and  next  of  kirn  of  the  deoedont.  BMmr  ▼• 
Bailroad,  77. 


W8  IXDXX. 

■ 

OONOBALliKMT. 

6m  SvsimHiP,  in 

OOKDITIONa 
Im  OoTVAnti  VwMim,  5-7;  Dsvu^  2;  Rkiximt 

CONFLICT  OF  LAW& 

6m  OORTBACn,   20;  iNftUBAKO^  % 

OONGRBSa 

8m  IHTKBffrATB  COMMEBOMt   1«  fll 

CONSIDERATION. 

8m  CoMTBAon,  6,  12;  Fraudolknt  CoNVBTAifcn,  1,  S;  Jonrr  Luan^ 
BT|  LoiTiRm.  1,  4;  Pleading,  S^  Tkuii%  ^  la 

CONSPIRACr. 

L  What  Ib.~To  ooiutitnte  a  criminal  conspirMy  ihen  mutt  nol  only  bt  •■ 
agrMDient  1<o  oo-oporate  to  do  a  certaia  act,  bat  that  aot  miut  alw  be 
unUwfaL    Connor  ▼.  PtopU^  295. 

%  CoHBPiRACiis  iNjaRioua  TO  Tradi  axd  Commrrcr.— An  agTMinent  be- 
tween dealer?,  made  for  the  purpoee  of  controlling  the  priM  and  man* 
aging  the  business  of  the  sale  of  coal,  so  as  to  prevent  oompetitioii  ia 
price  between  the  parties  to  the  agreement,  is  illegal,  and  if  the  priM 
of  coal  was  raised  in  pursuance  of  the  agreement  and  to  effect  its  ob- 
jeott  the  crime  of  conspiracy  was  committed,  and  is  punishable,  under 
a  statute  making  it  a  misdemeanor  for  two  or  more  persons  to  conspire 
to  commit  any  aot  injurious  to  trade  and  commerce;  nor  can  the  guilty 
parties  escape  conviction  by  proving  that  the  object  of  the  agrMment 
was  to  prevent  ruinous  riralry  between  dealers  in  the  same  commodity, 
and  that  it  had  not  resulted  in  raising  the  priM  beyond  its  nominal  and 
reasonable  yalne.    People  ▼.  Sheldon,  690. 

IL  OvRRT  Act.— If  an  unlawful  agreement  to  raiM  the  priM  of  ooal  wm 
•nterad  into  betwMU  dealers  therein,  the  raising  of  the  priM  in  pur- 
suance of  such  agreement,  and  to  accomplish  its  purpose^  li  an  orer- 
aot  sufficient  to  sustain  a  conviction  for  oonspiraoy.  PeopU  T.  Sktidm^ 
690. 

CONSTITUTIONAL  LAW. 

8m  CoMSTiTimoHS;  Lroulaturs;  Rrform  Sohoouii  8rAi 


OONSTITDnONa 
1.  CoN8TiTimoNALLAW.~A  Statttr  Dbclarinq  That  Ant  PxB80sa,FiB]i% 
OB  CoBroRATioifs  BRrusiMO  to  Cash  Art  Chsgk  oa  Scrip  presented 
to  thorn  witiiin  thirty  days  of  its  date  of  issnanoe  shall  be  dMmed  guilty 
of  a  misdemeanor  is  in  conflict  with  the  provisions  of  the  oonstitatioR 
prohibiting  the  legislature  from  passing  any  law  authorising  imprisoo* 
ment  for  debt,  and  is  therefore  void.     State  ▼•  PakU  Bods  Coal  sfe.  (k^ 

6a 

R  CoNarrrnrnoRAL  Law— Equal  PROTRonov  AKDDmB  PsooniorLAW.^A 
statute  making  a  railroad  company  unconditionally  liaUo  for  damsgH 
lor  any  animal  killed  by  it,  and  fixing  a  schedule  of  arbilraiy  pm«  te 
•ertain  animals  killed,  without  allowing  proof  of  their  Tatei^ 
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■IlowiBg  the  owner  to  rooort  to  hh  oommon-lftw  Mtlon  if  he  lo  datbt^ 
wfailo  tbo  oompan J  hM  no  alternatiro  if  the  owner  reiorte  to  his  itata* 
tory  aotioo*  is  onconAtitntionBl,  ma  denjing  the  company  the  eqnal  pi^ 
teetion  of  the  Uws,  and  as  depriring  it  of  its  property  without  diw 
prooeM  of  law.     WatUworth  ▼.  Union  Pac  Rf.  Ca,t  809. 

Sot  I^nniiATVKB}  If  ONioiPAL  CoRPORATiomii  5|  RsroBM  School^  1| 

Statutks;  Watib8»  8. 

CONSTRUCTION. 

Sot  OOMTEAOX^   l-l^}  GVARANTT,    1-3;  Dbbd^   4{    MlCfO&VIO'l  LSEM^  ^  6| 

TbBATIBS,  1;  WlLU^  % 

^  CONTRA  BONOS  MORSa 
See  CoMTKAon^  12. 

CONTRACTS 

L  CoHBTBvenoN. — If  a  contract  admits  of. two  meaning!,  one  of  which 
will  render  it  unlawful  and  the  other  lawful,  the  Utter  constructioii 
must  he  adopted,  and  all  doubtful  words  or  prorisions  must  bo 
taken  most  strongly  against  the  grantor.  WyaU  t.  Larimer  ete.  Irr, 
Co.,  280. 

S.  CoNSTRUOTioN  When  Tebhs  Doubtful.— When  doubt  exists  as  to 
the  construction  of  a  contract  prepared  by  one  party,  upon  the  faith 
of  which  the  other  party  has  incurred  obligations,  or  parted  with 
property,  that  const  ruction  most  favorable  to  the  latter  party  will  bo 
adopted;  and  when  the  contract  is  susceptible  of  two  constructions,  one 
lUTolving  injustice  and  the  other  consistent  with  right,  the  latter  must 
he  adopted.     Wyatt  r,  Larimer  etc,  Irr.  Co.,  280. 

t.  CoNSTRUcnoN  Whbn  Ambiguous. — When  the  language  used  by  parties 
to  a  contract  is  indefinite  and  ambiguous,  the  practical  interpretation  by 
the  parties  themselves  is  entitled  to  great,  if  not.  controlling,  influence, 
in  ascertaining  their  understanding  of  its  terms.  WyaU  ▼.  Larimer  eie, 
Irr.  Co.,  280. 

4.  Watkrs — CoMSTRUcrioiv  OF  Contract  for.— When  an  irrigation  com- 
pany, by  the  terms  of  its  contract  with  water- takers,  having  the  right  to 
dispose  of  definite  water  rights  by  ambiguous  expressions  in  subsequent 
provisions  of  the  contract  reserves  the  power  to  render  such  rights  in- 
definite and  uncertain  as  to  quantity  by  disposing  of  water  rights  in 
excess  of  its  ability  to  furnish  water,  the  contract  is  not  only  inequi- 
table and  unjust,  but  also  illegal,  and  cannot  be  enforced.  WyaU  t* 
Larimer  etc.  Irr.  Co.,  280, 

6w  Watkrs— Construction  of  Contract  fob.  ~The  true  intent  and  meaning 
of  a  contract  between  an  irrigation  company  and  water- takers  must  bo 
determined  from  the  terms  used,  read  in  the  light  of  surrounding  oir- 
onmstances  at  the  time  of  its  execution,  from  the  subject  matter,  and 
the  purposes  and  objects  to  be  accomplished  by  it.  WyaU  r,  Larimer 
eie.  Irr.  Co.,  280. 

i.  Pbomibb  to  Forbbar  Suit— Considbration. — An  order  upon  a  third 
person  for  the  payment  of  a  debt  not  due,  if  accepted,  ia  sufficient  con* 
•Ideration  for  a  promise  to  forbear  to  ne  upon  an  obligatiaa  alfMdjr 
dno.    8UM»er  ▼•  Miemmer^  148. 


U'JO  Ihdkx. 

7.  Statuti  or  F»AUM.<->If  Air  Eumi  An  lavpnamM  GmnmACV  !■ 
Partly  WrraiN  thb  Statutb  Of  F&Aurfl,  the  whole  is  albetod  bj  Iho 
•tatnta  if  that  part  is  by  paroL    HawUamd  t.  igninwli^  S30. 

t.  Statutb  ov  Fbauimi— Collatbkal  Pasol  AoEBSMBrriL^II  ono  who  has 
a^eed  to  pambass  a  lot  of  land,  reprwantod  to  bo  ono  hoadrad  fsoft 
widSf  on  boing  tenderod  a  conTeyaneo  dosoribiiig  the  lot  as  bsiiig  oao 
bondred  feet  in  width,  mors  or  lees,  refuses  to  aooept  snob  oonTeyaaoa^ 
and  thereupon  the  rendor,  by  his  agents  agrees  by  pared  that  if  tbo 
rendee  will  accept  the  deed,  the  Tondor  will  pay  the  differenoe  in  valno 
between  the  tract  described  in  the  deed  and  the  tract  represented,  snob 
agreement  is  not  within  the  statute  of  frauds,  and  may  be  enforosd. 
Hcmland  ▼.  SatnmiSf  330. 

••  STATim  or  Fraods—Ah  Oral  Aorbimbnt  Bbtwxbn  Two  or  Mors  Pbr« 
SONS  TO  PvROHASR  Rral  Ebtatb  for  their  joint  benefit  is  within  tbo 
statute  of  frauds.    Speyar  ▼.  De^artUna^  473. 

IOl  Contracts  im  Violation  or  Law— LicBNSBS.^If  a  statute  or  ordinaneo 
makes  a  particular  business  unlawful  generally  or  for  unlicensed  persoo^ 
any  contract  made  in  such  business  by  one  not  authorised  is  Tcid. 
Buckley  r,  Hmnuuon,  637.' 

11.  Contracts  Contraybnino  Public  Policy,  Ayoidanci  or,  Wmv 
pROPBB.— The  power  of  the  courts  to  declare  oontraots  Yoid  bocanse 
in  contraYentlon  of  a  sound  public  policy  should  be  exercioed  only  m 
oases  free  from  doubt.     Barrett  ▼.  Carden,  876i 

18.  Contracts  Arb  Illboal  Whbn  Focndbd  on  a  Considbration  Contra 
Bonos  Morbs,  or  against  the  principles  of  sound  public  policy,  or  affiwted 
with  fraud,  or  in  contravention  of  the  proyisious  of  some  statute.  In* 
stances  of  illegal  contracts  are  thoee  stipulating  to  pay  money  for  influ- 
encing legislatioUi  for  violating  public  trust  or  office,  for  performance  by 
public  officers  of  their  duties,  for  procuring  public  offices^  for  stifling 
criminal  prosecutions,  for  procuring  testimony  to  prove  designated  facts. 
Ooodrich  v.  Tenney,  459. 

18.  An  Agrbbmbntto  Progurb  thb  AmrAViTS  or  Dbsionatbd  WirNssan 
stating  that  no  consideration  was  paid  at  a  sale  alleged  to  be  fraudulent^ 
and  that  the  vendee  knew  of  the  Yendor's  insolvency,  snob  affidavit  to 
be  used  on  motion  for  a  new  trial,  and  to  procure  the  testimony  of  sudi 
witnesses  of  like  tenor  to  be  used  upon  the  trial,  in  oonsideration  that 
the  party  faruishing  such  affidavits  and  witnesses  should  be  given  one- 
fourth  of  all  moneys  and  property  realized  on  certain  claims,  and  that 
the  fraudulent  transferrer  whose  testimony  was  to  be  procured  should 
not  be  prosecuted,  is  against  public  policy  and  void,  and  no  suit  oan  be 
sustained  for  any  relief  thereon,  or  for  any  portion  of  the  money  or 
property  realised  in  consequence  thereof.     Goodrich  v.  Tenneif,  459. 

14.  Illboal.  ^Courts  or  Justicb  Will  Nut  Enyorob  the  execution  of 
an  illegal  contract,  nor  aid  in  the  division  of  the  profits  of  an  Illegal 
transaction  between  associates.     Ooodrieh  Y.  Tetrnqf,  469. 

15.  Illboal  Contracts— En  porgbmbnt.— A  claim  founded  upon  and  r^ 
coverable  only  through  and  by  virtue  of  an  illegal  oontraot  will  not 
be  enforced.     Levy  v.  Speneer,  303. 

itt.  Whbn  In yalid. —Business  transactions  in  violation  of  law  eannol  be 
made  the  foundation  of  a  valid  contract.    Buckley  y.  Humatom,  OT. 

17.  Contracts  Not  to  Contbst  Wills  nor  to  claim  nnder  the  slatate  of  dl» 
tribtttions  are  not  contrary  to  public  policy.    BarreU  y.  Oturdm^  f7C 
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ML  OoftroLAon  nr  RisnumT  ov  Tbadb— Pi&fosMAHCi  ov.—A  party  to  & 
•ontraot  in  reatnint  of  tnde  is  not  bonnd  to  perform  it^  but  ho  may 
porform  it  if  ho  donroB,  and  hia  doing  lo  ezpoaes  him  to  no  legal 
animadTenion.  Atnerican  Live  Stock  Ca  ▼.  Chioago  Live  Stock  SxchanQt^ 
tSff. 

I9l  Valxditt  or->RiORT  or  Kecovert.— No  rights  oan  Bpring  from  or 
be  reeted  upon  an  act  in  the  performance  of  which  a  criminal  penalty 
is  Incnrred,  and  all  contracts  which  are  made  in  violation  of  a  penal 
statute  are  absolutely  void,  and  cannot  be  recovered  upon.  Towng* 
blood  V,  Bermingham  Trust  etc  Co.,  245. 

10.  Ck>ifTRAOTS  Void  Whkrk  Madb  and  to  bo  performed  cannot  be  en« 
forced  in  another  state.     Bueklep  r.  ffumaeon,  637. 

tl.  £zGU8B  roa  Nonpbbformakcb.— Under  a  contract  to  grow,  sell,  and 
deliyer  certain  quantities  of  specided  kinds  of  beans,  a  failure  to  deliver 
the  entire  quantity  is  not  excused  by  an  early  unexpected  frost  de- 
stroying or  injuring  the  crop  to  such  an  extent  that  the  grower  is  uu- 
able  to  deliver  the  entire  quantity  from  beans  grown  by  him.  Anderson 
T.  May^  642. 

SS.  NoNFBBFORMAKCB— ExcDSB  fOB. — If  ono  contrscts  to  do  a  thing  which 
is  possible  in  itself,  or  when  it  is  conditioned  on  any  event  which 
happens,  the  promisor  is  liable  for  a  breach  thereof,  notwithstanding 
it  is  beyond  his  power  to  perform  ik  An  exception  to  this  mle  ex* 
ists  when  the  contract  is  made  on  the  assumed  continued  existence  of  a 
particular  person  or  thing,  and  such  person  or  thing  ceases  to  exist. 
Amlereon  t.  May,  642i 

23b  NoNPBRFOBMANGjf — Exou3E. — Performance  of  an  agreement  to  pro- 
duce, by  manufacture  or  otherwise,  a  particular  thing,  such  perform- 
ance being  possible  in  the  nature  of  things,  is  not  excused  by  the 
destruction,  before  completion  or  delivery  of  the  thing,  from  whatever 
cause,  except  the  act  of  the  other  party.    Anderson  v.  May,  642, 

See  Attormbt  aho  Clibnt,  |10-12;  Boildino  Ck>NTBAon;  Conrfiraot,  2; 
3;  COBPOBATIOMS,  2,  16,  17;  Doweb,  2;  Evidbnob,  8;  Expbciahoibs; 
Fbaud,  2;  Injunotions,  S»  4;  Irriqation  Comfanibs,  2;  Limitation8 
OB  AonoNS,  I;  Mistake;  Municipal  CoRPORATioiifl,  1-4,  6^  7;  Sales, 
4;  SuRBTTSHip;  Usury. 

OONVBYANCE. 

See  Deeds;  Ezpbotaboibs;  Mortgaobb. 

CORPORATIONS. 
1.  Chbboistbrbd  Salb  and  TfiAiigvBR  or  CoRPORATB  Stoos,  which  either 
by  statute  or  charter  is  declared  to  be  transferable  only  on  the  books 
of  the  corporation,  is  effectual  to  pass  the  title  to  the  property  as 
against  snbseqnent  attaching  creditors  of  the  vendor,  who  have  notice 
of  the  transfer  before  any  sale  is  made  under  their  writ.  Lund  v. 
Wkeaton  RoUer  MiU  Co,,  623. 

!•  A  Ck)NTRAOT  FOR  THE  PUROHABB  BT  ObB  CoRFORATIOH  OF  THE  StOCK  OF 

Abothbr  for  the  Purpose  of  Ehablinq  It  to  Control  abd  Man- 
age the  business  of  the  latter,  though  both  oorporations  are  engaged 
in  a  similar  business,  is  against  public  policy,  and  void.  No  rights  de- 
pendent upon  such  a  oontraol  can  bo  enforoed  in  this  atata.  iforftii 
Oil  T.  Airvqr,  7L 
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&  SvBscRimov  TO  Stock  nr  Avothsk  CoKroBAnqv.- 

Mnaot  rabscribe  to  the  capital  stock  aC  aoothar  eotpoiatioa. 
Sotel  Ook  T.  Schratm,  130. 

4  BrvBOT  ov  Unauthobibd  Aon  ov  AoxKT^ERorpBU — Im.  aa 

against  a  corporation  on  a  note  signed  in  its  name  1^  its  prasidsBl^ 
•eoretary,  and  treasurer,  witboat  express  snthority  from,  or  ratifieatioa 
bj,  tbe  oorporation,  it  is  sstopped  from  asserting  that  such  officers  acted 
outside  of  their  authority,  if  it  appears  that  all  of  the  bosineoa  of  the 
oorporation,  including  tbe  kind  in  question,  has  universally  besQ  trans- 
aoted  by  such  officers  and  informally  ratified  by  the  oorporatioa  by  pay- 
ments made  and  otherwise.    JDmggan  t.  Padfic  Boom  Oo.,  182. 

ii  An  OrncER*8  Knowlsdoi  Dbritkd  as  av  Indiyidual,  and  not  while 
acting  officially  for  the  oorporation,  cannot  operate  to  ita  prejndioa 
Hence,  if  a  note  is  executed  which  appears  to  be  the  note  of  certain 
persons,  but  which  was  in  fact  intended  to  be  the  note  of  a  ooxpora- 
tion  of  which  they  were  officers,  and  such  note  is  negotiated  to  a 
banking  corporation,  the  latter  is  not  chargeable  with  notice  that  the 
note  was  intended  to  be  the  note  of  the  former  oorporatioa  from  the 
fact  that  one  of  its  directors  was  also  a  director  of  the  banking  corpara- 
tton.  The  directors  did  not  owe  any  duty  to  parties  executing  the  in- 
strument appearing  to  contain  tbeir  individual  promise  to  explain  that 
the  note  was  not  intended  to  be  the  obligation  of  the  persons  so  signing 
it^  but  of  the  corporation  of  whioh  they  were  officers^  Oasco  NaL  Bamh 
T.  Clark,  705. 

6.  A  CoRPOBATioN  Li  KoT  Charobablb  With  thb  Ejiowlbdgb  ob  In 
Pbksident  ob  OruBB  Obkicbr  unless  it  is  shown  that  such  knowledge 
was  acquired  by  the  officer,  not  casually  and  through  his  indiTidnaJ  re- 
lations to  other  parties,  but  in  an  official  capacity,  and  becanse  of  the 
necessity  for  him  to  inquire  and  know  the  facta  with  knowledge  of  which 
it  is  sought  to  charge  the  corporation.  Hence,  if  he  is  the  president  of 
a  banking  corporation  and  a  note  is  offered  to  it  for  discount  purporting 
to  be  the  individual  promise  of  the  persons  signing  it,  he  is  under  no 
obligation  to  state  what  his  opiuion  is  as  to  the  liability  of  the  persona 
appearing  as  makers  of  the  note.  MerchanU*  I^aL  Bank  t.  Claris 
710. 

7t   COBFORATIOH  HaS  PbBSUMPIIVB  NotICB  OB  FRAUDULENT  ACTS  OB  IT8  Ob- 

BICBR8  who  are  also  the  officers  of  a  bank,  and  who  have  misappropriated 
the  funds  of  the  bank  and  invested  them  in  the  property  of  such  cor- 
poration.   Farmers*  etc  Bank  v.  Kimball  MilUng  Co,,  739. 

8.  DiRB(7iH)RS  A8  A0BNT8 — PowBB  TO  BiMD  CORPORATION.— The  direct- 
ors of  a  business  corporation  are  its  agents,  and  exercise  func- 
tions of  a  fiduciary  character  disqualifying  them  from  binding  the 
corporation  in  a  transaction  in  which  they  are  adversely  interested, 
without  the  full  knowledge  and  free  consent  or  acquiescence  of  such 
corporation.     O^Conner  Mining  eic  Co,  v.  Coo$a  Furnace  Co,,  251. 

0.  Same  DiREcroRs  AariNo  for  Two  Corporations — Effect  of. — If  the 
same  persons  as  directors  of  two  different  corporations  represent 
both  in  a  transaction  in  which  their  interests  are  opposed,  such  trans- 
action may  be  avoided  by  either  corporation  or  at  the  instance  of  a 
stockoldar  in  either,  without  regard  to  the  question  of  advantage 
or  detriment  to  either  corporation  and  no  matter  how  fair  and  open  the 
transaction  may  be  shown  to  be.  OVotmer  Mimng  ste.  Co.  t*  Gbosb  Fur- 
maoe  Co.,  261. 
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III  TRAVSAcnoHS  Brwum;  Whsn  RmuKnrrsD  ww 
DttJiagB  bdtv«ea  eorporatioiis  reprMmtad  by  th« 
dlvMton  may  b*  aeoepl«d  m  binding  1^  Mob  oorporatim  and  tb« 
•ftoekholdcn  tbaraof.  Boob  ditftlinga  art  noi  nbaolntaly  Toid*  bot  an 
▼oidabla  al  the  aloeiioa  of  tha  raapeethna  oorporationi^  or  the  atook* 
boldara  thereof,  and  they  beoome  binding  if  neqnieaoed  in  bj  the  cor« 
penttioos  and  their  atockholdera.  OVmmer  Mhdmg  cte.  Ob.  ▼•  Oootm  Fur* 
noM  Co^  261. 

U.  TfUKaAoszon  sr  Dntnorons  or— Right  ov  Cbsditors  to  Imtbacb. 
The  duty  wliieh  diaqnaliiiea  the  direotora  of  a  oorporation  from  bind* 
ing  it  by  %  tnuaaaetion  in  which  they  have  an  adreree  tntereet  ia  one 
owiag  to  tiie  corporation  and  ite  stockholden^  and  doea  not  extend 
to  ita  erediton  in  the  abeence  of  Iraad,  and  when  a  dtepoeition  of  th« 
property  of  a  oorporation  ii  assailed  by  ita  creditors,  they  are  not 
alotbed  with  the  right  of  the  oorporation  or  of  ita  atockholdera  to  set 
•aide  the  transaction  regardless  of  ita  faimesa  or  nnfaimess  on  tha 
ground  that  it  was  entered  into  by  repreeentatirea  who  had  pot  them* 
aeWea  in  a  relation  antagonistic  to  the  intereste  of  their  prinoipaL 
Oorporation  creditors  can  only  impeach  such  transaction  npon  proof  ol 
the  inaolrency  of  the  oorporation  at  the  time  of  ita  oonaummatioOt  or 
that  it  waa  entered  into  with  intent  to  hinder,  deUy,  or  defrand  them. 
O'Connor  Minmg  tic  Co.  ^,  Cooea  Fumaee  Co.,  251. 

UL  CotNTiTANCB  SY— B1QBT8  OV  CRXDiT0R8.^The  fact  that  a  oorpwation 
in  disposing  of  ita  property  deals  with  persona  who  at  the  aame  time 
are  eharged  with  the  doty  of  representing  ita  interests,  doea  not  of  itodf 
render  the  transaction  fraudulent  as  to  its  erediton.  0*Ooimet  Miming 
He  Cik  T.  CeoMi  Fumaee  Go.^  26L 

U.  TKANsrBBS  BjrrwxBN--RiaBTB  or  CBiDiTQita.^When  the  property 
of  one  corporation  ia  transferred  to  another  corporation  repreaanted 
by  the  same  direotora  the  transaction  cannot  be  aet  aside  by  oor> 
poration  creditors  except  opon  proof  of  fraud,  bnt  the  fact  of  anoh 
relationship  calls  for  clearer  and  fuller  proof  of  a  valuable  and  adequate 
consideration,  and  of  the  .good  fiaith  of  the  parties,  than  would  ba 
required  if  the  s rantee  were  a  stranger.  0*C<mner  Mimmg  tU*  Co.  T.  Coom 
Furnace  Co,,  261. 

14.  Oapital  Stock— LiABiLrrr  or  Subscribbr. — A  subscriber  to.  the  stock 
of  a  corposation  is  not  liable  for  the  amount  of  hia  subacription,  if  the 
eorporation  fails  to  obtain  subscriptions  to  the  full  amount  of  ita  entire 
capital  atoek.    Deimy  Hoiei  Co,  r.  Sekram,  180. 

Ml  OanTAL  AiooK— LiABEUtTT  or  S1TB8CRIBXRS. — If  Hie  capital  of  a  corpo- 
ration ia  ixed  by  its  charter,  and  it  haa  no  authority  to  begin  business 
until  ilie  whole  aoHnint  of  snch  capital  haa  been  aubacribed,  ita  stock- 
holders cannot  be  required  to  pay  anbacriptiona  until  the  full  capital 
stock  is  subscribed.     Denny  Hotd  Co.  T.  Schram^  130. 

16L  A  Contract  Ultra  Viris  in  tiie  proper  sense  is  wholly  void,  and 
cannot  be  ratified  by  either  party,  becanse  it  could  not  have  bean  aa^ 
thoriaed  by  either.  No  performance  on  either  aide  ean  give  it  validity. 
MmUe  Col  r.  Bairvey^  71. 

17*  Ao&XBiuiiTa— Ultra  Virbs— AlOixom  ui  Fubthbrangb  or.— U  an 
agreement  ia  made  whereby  the  atook  of  one  oorporation  ia  to  be  trana- 
fonud  to  a  traatee  of  another*  and  the  purpoae  el  the  tcanafer  ol  atoek 
ia  to  enable  the  former  oorporation  to  obtain  the  management  and  oon- 
trol  of  the  latter,  and  it  ia  paH  of  the  agreement  that  the  tranaieror 
AM.  Be  RXP.,  TOL.  XXXVI. -68 
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vfll  iMnim  Mid  dltehftrgt  any  lUbflity  fbat  may  aria*  oat  of  eev- 
Ma  pmding  raiti  againal  the  oorporatioo  whoM  stock  i«  tnuisferrwi. 
Mid  the  stock  is  transfemd  parsasat  to  moh  sgroemoat,  and  tho  p«i^ 
•hass  prioa  paid,  aad  tharaaf  tsr  an  action  ia  Inoaght  by  tha  pnrahiaif 
aorporation  to  reoorar  for  tha  failnra  of  tha  transferor  to  disohaifa  tha 
liability  oontraotad  agaiast^  snoh  aotion  Is  in  fartharanoa  of  tka  ariginal 
vnlawfnl  and  Toid  oontract*  and  cannot  ba  snatainad.  JforMi  Ok  ▼• 
Harvejft  71  # 

m  Bt-lawi  III  Rmtraiht  of  TnAOK^Althoagh  tha  by-lawa  of  a  oh^ 
poration  ara  in  restraint  of  tradc^  and  against  pnblia  policy  la  pito> 
hibiting  its  mambers  from  dealing  with  certain  other  oarpoistioa% 
yet  such  by-laws  are  illegal  only  in  the  sense  that  the  coarts  will  net 
enforce  thenu  They  are  merely  roid,  aad  tha  members  of  the 
iion  are  entitled  to  protection  against  sach  disciplinary 
the  corporation  imposes  for  disobedience;  bnt  anch  protection  cannot  ba 
isTcked  in  their  behalf  by  a  stranger,  nor  can  they  ba  zeqnired  ta  die- 
obey  tuoh  by-laws  except  at  their  own  roUtion.  ^aisriooa  Ltsa  S%o(k 
Oo.  w.  Chicago  Lhe  8ioA  Exthange,  385. 

10.  CoRPoiuTa  CAPAcrrr  or  Plaimtivp  Wanir  Mon  Bi  PaoTiDL^STi- 
denoe  that  the  plaintiff  is  a  corporation  is  not  required  in  aoticoa  el 
law  onder  the  general  issue.  If  the  defendant  wishea  to  pat  plaintiff's 
corporate  capacity  ia  issue,  he  moat  do  so  by  a  speoifie  deniaL  In  eha^ 
eery,  on  the  other  hand,  erery  allefration  not  admitted  must  ha  prored. 
Hence  an  arerment  of  the  corporate  capacity  of  tha  complainant  mast 
ba  supported  by  cfidence  unless  expressly  admitted.  Btmk  y/iawniw 
T.  Jfffnwnt  100. 

8ae  AoBMOT,  7,  8;  AMOOiATioirs;  ArrAOHMaiiT,  t\  Baxzi^  4|  iBTzaaxATB 
CoMMxaoi,  7;  Nmotiabui  iMaTBUMUini  6|  SvasTTamr,  1S|  Tterai% 

COSTS. 
See  HiaBWAT%  C 

COTENANCY. 
Sea  HuiBASD  and  Win^  1;  Wnx^  % 

COUNTIBa 

OouvTOB  Are  Mvnioifal  CoKPORATioira  created  for  the  puipoae  aC  eanirea- 
ient  local  goTemment,  and  posscH  only  such  powers  as  ara  aonfarred 
upon  them  by  law.  They  may  be  called  qwui  municipal  oorporationi^ 
and  their  corporate  powers  are  more  limited  than  thcea  of  incorporated 
aitiM  and  towns.    Stevens  w.  8L  Mco^s  TraMng  tfdhoa^  4S8w 

8aa  Ldutatiovb  ov  Aoixo«%  1,  % 

COURTa 
JwDKSAL  OmriONS^Emcr  of  Obkbral  Rimaixs  iv.^It  ia  not  erery  ra- 
flutfk  in  a  Judicial  opinion  that  amounts  to  a  Judicial  deoiaion,  Gea* 
oral  expressions  are  to  be  taken  in  oonneotion  with  Iha  aaaa  in  which 
they  ara  uaed;  and  if  they  go  beyond  the  caas^  may  ha  rsapacted*  bal 
ought  not  to  control  the  judgment  in  a  anbaequent  suit^  in  which  tha 
Taty  point  ia  presented  for  decision.      WaitmoHk ▼•  lintel  Fm,  M$,^ 

Sea  Mabkiosi  Rmmuvmi%  h 
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covxM'Airrs. 

Onmnom  8i7BnQimT.~If  a  grant  of  property  to  bo  used  •■  a  mmt^tgf 
•ontaini  a  oonditioii  that  a  good  fenca  shall  be  areotad  aad  miintaliia^ 
aionnd  it^  the  grantor  being  then  the  owner  of  adjacent  Undi^  ^ba  atipi 
BlatioQ  will  ba  oonitraed  to  be  a  covenant  and  not  a  oondition  sabea* 
qnenl^  and  the  grantor  ia  not  entitled  to  re-enter  for  failure  to  oroot  lbs 
fanoo.     a€(wiU  t.  MOfahon,  350. 

See  Dbbds,  5. 

CREDITOR'S  SUIT. 

Lmr  Undbr.~A  Judgment  creditor  may  have  land  fraadnlentlj  conToyad 
by  hie  debtor  before  the  rendition  of  the  judgment,  eold  under  a  do* 
aree  eitabliehing  an  equitable  lien  thereon  in  an  action  to  eat  the  oon> 
reyance  aeide^  although  at  the  time  of  the  decree  and  eale  the  jndgmenl 
at  law  had  ceased  to  be  a  lien  on  the  land  under  the  statute.  DaMmm 
T.  Burke,  867. 

See  LuuiB. 

CRIMINAL  LAW. 

Bight  to  Dbcot  Iirro  Crimb.— Officers  or  detectires  bare  no  right  to  sng* 
gest  the  commission  of  a  crime,  and  instigate  others  to  take  part  in  ill 
commission,  in  order  to  arrest  them  while  in  the  act,  although  the  p«v» 
pose  may  be  to  capture  old  offenders.  Such  conduct  on  their  part  ia  not 
only  reprehensible  but  criminal,  and  will  not  be  justified  or  anoonraged 
by  the  courta.     Connor  v.  People,  295. 

8aa  CoNHFiRAOT,  3;  Falbb  Prbtbnsbs;  Larceny;  Lottbribsi  MAVDAinmi 
RafORM  ScHooui,  1,  2;  OmoEBS,  1;  8Bi>aono«»  1|  SrATimi^  S^  4$ 
Trial,  1;  Usurt. 

CULVERTS, 
Sea  Railroads,  S-9l 

CURTESY. 

An  EsTATB  AS  Tbnant  BY  THB  CuRTBST  Vbsts  ih  a  husbaud  if  bis  wife  diss 
seised  of  an  estate  of  inheritance,  having  had  issue  bom  alive  and  whiok 
mi^ht  have  inherited  it  as  her  heir,  and  she  thereafter  dies  in  the  lila- 
time  of  her  husband.    Jaekvm  t.  Jackson,  427t 

See  Statutbs,  6,  12. 

^    CUSTOM. 

1.  A  Pbrson  Cawot  by  pROor  establish  a  usage  or  enstom  which,  fai  bis 
own  interest,  contravenes  an  established  rule  of  commeroial  law.  Jack' 
§on  T.  Bank,  81. 

%  Whbn  Unrkasonablb  as  Bbtwbbit  Principal  and  Aobht. — ^A  custom 
that  an  agent,  as  soon  as  his  agency  is  terminated,  may  at  onoe  for  his 
own  advantage  undo,  so  far  as  it  can  be  undone,  all  the  business  that 
he  has  done  for  his  principal,  is  unreasonable,  opposed  to  the  polioy  of 
the  law,  and  void.    MerthanU  Ina,  Co,  v.  Prince^  026. 

IL  Custom  as  to  Insurangb— Whbn  Unrbasonablb. — A  local  onstom  thai 
insurance  agents,  after  their  agency  has  terminated,  vomj  oanoel  polioiso 
issued  through  them  within  a  certain  period,  so  that  they  may  tus 
over  the  in^surance  represented  by  such  policies  to  soma  other  oompaa^ 


V  vUdk  VMjr  Mfty  ■&?<•  wM 

to«tiblkh«d  ral«0 of  Uw gOTwabg  th«  fdftlte if 

C7  PRBS. 

DAMAGES. 

1.  VmnJoMMOiL^JinDmBOM  thai  the  plain  tiff  in  aa  aotioo  to  rooorot 

for  pertonal  injnriot  hao  a  wife  and  ehild  ihottld  not  bo  admitted.  8ifmd 
mrd  OaCo.w.  Tiemeg,  595. 

ft  Tin  Damaom  to  a  Shippkb  vob  Vvjvst  BiWMumiATTMt  between  Uw 
and  other  ihippere  ie  not  neceaearilj  the  diflere&oe  between  tlie  prieet 
diarged  him  end  them,  nnder  a  etatnte  giring  him  ttehle  the  amount  el 
Injnry  enffered.  The  railway  corporation  bat  a  right  to  elear  and  daA* 
Bite  proof  ae  to  what  the  actual  damage  wai.  Eocmr  t.  PemM^tvamlm 
A  Jt,  43. 

&  Damaoh  Fob  Pbraonal  In Jtmna,  Whto  Dbbmbb  BinanrTB.— Where 
the  oondnotor  of  a  train,  a  vigoione  man  of  abont  thirty  yeaie  of  agib 
and  a  laborioue  and  naefal  employee,  ia  ab  badly  bunt  about  the  hfi% 
M  to  ho  diafignred  for  life,  anffera  mnch  pain  and  eagnirii  for  aerenl 
Biootha,  and  loaaa  the  nae  of  hie  left  arm,  and  to  aome  extent  of  hie 
fight  aleo^  a  verdict  for  twenty-fire  thonaand  dollara  ia  ezeeaetre.  Afamtf- 
mrdOUCo,  r.  Tiernef,  695. 

4  Mbaburb  or. — A  plaintiff  preTailing  in  aa  action  to  reooTor  da»> 
agee  for  peraonal  injuriea  ia  entitled  to  be  awarded  aaoh  an  amount  a^ 
in  the  opinion  of  the  jury,  will  fairly  oompeoaate  him  for  any  anfferin^ 
mental  or  phyaioal,  theretofore  experienced  by  him,  direetiy  reeolting 
from  the  injury,  and  for  any  anffeiing  or  diaability  that  may  be  believed 
from  the  teatiroony  to  be  reaaonably  certain  to  be  experienced  by  him  in 
the  fntore,  and  for  any  reduction  in  hia  power  to  earn  money  during  the 
remainder  of  hia  life,  if  aaoh  reduction  there  be  directly  reenlting  from 
the  injury.    Standard  OH  Co.  y.  Tiarm^,  695. 

Set  Attaobicbbt,  5-0,  17;  Compromisi,  2;  Fraus^  4;  IvjinronoBi^  1^  4| 

Railroam^  4-6;  Rral  Propbrtt,  1. 

DEATH. 

8^  COMFROMISBi  1;  BLBCnOVSi 

DEBTOR  AND  CREDITOR. 

Set  AfltiaviCBirr  fOB  thk  BiNKfrr  or  CBRDrroBs;  Attaohmbvt,  10|  Oo» 
rofBAnova  ll-IS;  Bxaoonoir,  2;  Fravdvlbmt  Oovtbtakob;  Ovab- 
Avrri  HoMxsnADi^  6|  Lixms;  MoRTOAOBi^  8-5|  NonoB;  Balb^  % 

DBCLARATIONa 

Stt  AOBBOr,  8;  EtTDBNCB,  2;  PARTNBBSBir,  flb  9k 

DBOOYINO. 
Sae  CRncurAL  Law;  Labcbht,  X 

DEBDa 
1.  Dbutbrt  tv.— A  oonreyance  from  a  father   to  hia  nrfnor  ehOd  li 
inoperative  for  want  of  dalirery  when»  though  aigned  and  aoknowledfed 
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hj  Mm,  ft  alw&yi  remaf ned  in  hit  possession  and  wta  never  filed  for 
veoordy  and  he  aerer  mentioned  the  fact  of  making  it  to  his  wife  or  any 
flC  his  friends,  and  always  doring  the  balanoe  of  hie  life  treated  as  hia 
own  the  property  therein  described.     Casuuia  ▼•  CosasM,  113. 

%  LooATiuw  ov  RiauT  or  Wat  bt  Pabol  AoBJunfsvr. — When  a 
right  of  way  is  granted  by  a  deed,  but  the  location  of  the  way  Is  not 
described  therein,  the  parties  may  locate  it  by  a  parol  agreement^  and 
OTidence  of  such  agreement  ia  admissible,  and  does  not  Tary  or  oontra* 
diet  the  deed,  provided  the  way  is  located  within  the  bonndaries  of  tha 
land  over  which  the  right  was  granted.     Kkmqf  ▼.  HochtTf  864. 

&  Extraneous  Evidbncb  to  Bxflain  AicBiovrrRB  nr. — If  tha  lan- 
guage of  a  grant  is  uncertain  and  ambiguous,  the  oironmstanoes  ear* 
rounding  it  and  the  situation  of  the  parties  are  to  ha  considered  in 
ascertaining  their  true  intent.     Kinney  w.  Hooker,  864. 

4.  Extraneous  Evidence  to  Show  Imtbnt  or  PABTm^  How  Fab 
Admtssibi.k. — In  construing  a  grant,  the  courts  will  give  effeot  to  the 
iotention  of  the  parties  as  disclosed  by  their  situation  and  by  the  SQr> 
roaading  circomstanoes,  unless  the  intention  thus  disoloaed  la  ineoasist- 
ent  with  the  language  of  the  grant.    KiwReg  t.  Hooker^  864. 

tw  OoBDmoNS  SuBSBQOBirr  Arb  Not  Fatorbd  and  may  be  ereatad  only  by 
ezpreas  terms  or  dear  implication.  The  courts  will  always  oonstrue 
elauses  in  deeds  as  oovenanta  rather  than  as  oonditions,  if  they  ean  rea« 
aonably  do  so.  Though  apt  words  for  the  creation  of  a  condition  snb* 
sequent  are  employed,  yet,  in  the  absence  of  an  express  prortsion  for 
ra-entry  and  forfeiture,  the  courts,  from  the  natnra  of  the  aoti  to  be 
performed,  or  prohibited,  from  the  relation  and  situation  of  tha  partiea, 
and  from  the  entire  instrument,  will  determine  th4  real  intant&an  of 
tha  partiea.    SeoM  r.  McMahon,  VM. 

t.  QwDiTiOBS  SuBSBQUBRT— Waiyxb  ov.— The  right  of  entry  for  breaah  of  a 
aendition  aabeeqnent  may  be  waived  or  loot  by  laehaa.  Therafors^ 
where  land  waa  granted  on  the  oondition  that  it  should  ba  need  aa  a 
bnrying-gnmnd,  and  that  the  grantee  should  build  and  keep  a  good  and 
sufficient  fenoa  around  it^  and  it  waa  used  for  a  bnrying-ground  for 
mora  than  forty-five  years,  but  no  fence  waa  aver  erected  around  it,  and 
no  complaint  was  ever  made  of  the  absence  of  anoh  fence,  it  ia  then  too 
lata  for  the  successor  in  interest  of  the  grantor  to  enter  for  condition 
broken.    BcotaUl  t.  MeMakon^  850. 

f.  OOBDmOBB  SirBSEQUBNT— PBRIOSIIABOB    PbOBIBITBD  BT  LaW.— If  the 

further  performance  of  a  oondition  subsequent  that  premises  should  be 
nsad  aa  a  cemetery  is  rendered  unlawful  by  a  valid  act  of  tha  legisla- 
ture, tha  condition  is  thereby  discharged  and  tha  title  of  the  grantee 
fraad  tbfltefrom.    SwrnU  r.  McMahcm,  86a 

■w  Attobbbt  AMD  Globht,  12;  16;  Imtabib}  Nono%  t|  Putatb  Wats. 

DEFAULT. 
8aa  Jvwnaamf  10-16|  UoBTOAaB%  9^  IQt  ISL 

DBFINITION& 

▲wnvd.    Bpmw.  WHtfd^M^ 

Osaspiracj.    Cbmior  t.  PeopU,  S98. 

Diaaonnl     Ytmngbiood  r*  Bmrndngkam  Tnui  efi^  Cb^,  M^ 


tM  Ihdkx. 

Fk^eehold.     WpaU  t.  Lmimtt  Me.  Irr,  0b.«  AML 
Lottery.    Otom  t.  Pwpie,  291 
**  ProoMiL"    Owvy  t.  Gemiaii-^fii«r<ea»  /m.  CIk,  m« 
WatoroouMii    Out  ▼.  Hqfmam,  937. 


DEUVBRT. 
8m  Dbbm,  1. 

DKMURRBR. 
8m  PuuDciOk  0^  8i 

DEPUTIKS. 

8m  SHiEnn%  % 

DESCENT. 
Iv  tmm  Vmrt  ov  Knr  ov  a  Dscbdbht  it  a  Noitbisidbbt  Aumk,  Hoi 
Cafablb  or  Imbbutiho  under  the  laws  of  tho  state^  but  there  are  other 
kindred  who  are  reeidente  of  the  atate,  the  property  doea  not  eaoheat^ 
hat  TMte  in  the  kindred  who  have  capacity  to  inherit  in  the  aame  naa^ 
■er  M  if  the  person  incapable  of  inheriting  by  the  Uwa  of  the  state  hod 
oorer  eziatad.    SehuUte  t.  SchuUte^  432. 

DBVI8& 

!•  A  DBmi  ov  TBI  Rbktb,  PBorrra,  axd  iKOon  ov  Pbovebtt  is  in  ajfeel 
a  deriM  of  the  property  itaelf.    Joknton  r,  Jchnion,  104. 

&  Wills— CoHDiTioN  Subsbqubnt— Nohoompliafcb  With  WrrBomi 
Fault. — A  devisee  who  takes  a  veated  remainder  subject  to  the  perfom- 
aoM  of  a  oondition  subsequent  does  not  forfeit  his  interMt  by  Bonoom* 
pliance  with  that  oondition,  if  such  nonoompliaiiM  is  not  the  resnlt  of 
his  own  fanli    Bryant  v.  Dtingan,  618L 

8m  CHAEiTiBa,  2p  6;  EsTATsa,  2;  3;  WoUi  & 

DIRECTORS. 
8m  Cokforations,  5,  8-11. 

DISBARMENT. 
8m  Attobkbt  and  Cubitt,  2;  8-^ 

DISCOUNT. 

|«  DBninnoy  ov. — A  discount  by  a  bank  means  a  deduotlon  or  draw* 
baok  made  upon  its  advances  or  loans  of  money  upon  negotiable  paper, 
or  other  evidences  of  debt  payable  at  a  future  day  which  are  trans* 
ferred  to  the  bank.  In  other  words,  discount  is  the  interest  reserved 
from  the  amount  loaned  at  the  time  the  loan  is  made.  TaungUood  T. 
Bimdngham  Trust  etc  Co.,  245. 

L  What  Is. — Every  loan  made  upon  evidenoM  of  debt  when  oompensation 
for  the  use  of  the  money  till  the  maturity  of  the  debt  ia  deducted  from 
the  principal  and  retained  by  the  lender  at  the  time  of  making  the 
loan  is  a  discount  ia  the  absftnoe  of  staM^tr  to  the  sootiaEyt  Tomi^ 
Wsorf  r.  Birmingham  trust  etc,  Co.,  ^«&. 

8m  BANKfl,  3^  4;  Uson. 
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DISCRIMINATION. 

DISMISSAL. 
8m  Appbai^  7t 

DISQUALIFICATION. 
See  JuDQiONn^  L 

DISTRIBUTION. 

8m  COHTKAOn^  17. 

DIVERSION. 
See  Watbb8»  a-IO^  II 

DITCH  COMPANIES. 
8m  KxicuTiow,  5,  7;  Ibsioatiov  OoKPAvni, 

DITCHES. 
8m  WATXBa,  4 

DOMICILE. 
8m  LmiTATioiig  OF  Aonova^  4  i> 

DOWER. 

L  A  Dbobsi  of  Diyobob  Babs  All  Claim  to  Dowsb.  Oarr  t.  Corr,  614 
&  DowBB  EiOHT8»  Agbbembnt  di  Fbaitd  of.— An  Bffreemeiit  b0twe«n  tho 
partiM  to  B  mortgage  that  it  shall  b«  foreoloMd  and  a  sale  made  for  the 
porpoM  of  entting  off  the  dower  rights  of  the  wife  of  the  mortgagor  in 
B  part  of  the  premises,  and  that  the  balance  shall  be  reoonToyed  to  him. 
It  not  a  fraud  upon  her,  depriTing  a  court  of  equity  of  the  power  to  en« 
foTM  the  agreement,  if  the  result  of  the  agreement  and  of  the  sals  Is 
to  irM  the  part  left  to  the  mortgagor  of  a  servitude  thereon,  and  to 
giTO  to  the  residue  a  greater  value  than  was  possessed  by  the  whole 
traot  before  the  agreement  was  made.  It  is  not  material  that  the  wifo 
was  applied  to  and  refused  to  release  her  dower,  and  that  the  foredo* 
sure  scheme  was  necessary  to  counteract 'her  unreasonable  obstinacy,  if 
the  result  contemplated  and  realized  by  her  husband  wm  to  IncreaM 
the  value  of  tiio  property  subjeot  to  her  dower  InterMlL  FtUowt  ▼• 
LoamUt  17t 

DRAFTa 
See  UsuBT. 

DUE  PROCESS  OF  LAW. 

8m  OOBBl'lTUTiOH^  % 

DURESa 

fATMSBT  FOB  Watbb  Uhdbb.— Paymont  vndsr  protesi  by  b  prap- 
srty  sfWBor  employing  a  large  number  of  persons  of  an  ezoesslve  ehargt 
far  BMSflsary  water  in  order  to  prevent  the  threatened  shutting  off  of  Iho 
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n  Mtioft  Hh  to  iMovw  th«  MOMft  to  paid.    /VuHn  ▼•  Xhifrt  0w  mk 

BAKNINO& 

BASBMSZffia 
8m  Puvasb  Waii. 

BnECrMKNT. 

8m  If  OftMAQH^  I« 

ELBCnON. 
86«.8Ai.n^  & 

BLBCnONa 

|»  OfiiOH— RiQUiiini  or  a  Valid  ELionoK.— No  penon  mat  Im  regudtd 
M  duly  alootod  to  an  offico  hqImo  bo  roooiTot  a  majori^  of  tho  Tofe8% 
whoD  thoro  aro  two  oandiclates,  or  a  plurality  of  tho  Tota%  whma  than 
aro  moro  than  twa     Howes  r.  Perry,  691. 

&  Omon— Death  ot  Omb  or  Two  Candidatu  BaroBX  tkb  Clo0B  or  Tsa 
Poix,  ErriOT  or. — A  candidate  for  an  electiTO  office  who  receiroi  a 
•mailer  number  of  rotes  than  the  only  other  oompetitor  therefor,  U  not 
•ntitled  to  be  declared  elected  because  it  appears  that  tho  latter  died  b^ 
foro  all  tho  votes  were  cast.  8nch  a  candidate  oannot  show  that  he  was 
tho  choice  of  a  anajority  or  a  plurality  of  those  Toting  at  tho  oleotioB, 
nad  is  thersforo  incapable  of  establishing  bis  right  to  bo  inotallsd  m  ths 
oOea  wfaiih  ho  dUioM.    Ii<nM  ▼.  Perry,  691. 

See  CoBFOitATioHfl^  iOl 

ELBCmtlO  LIGHT  COMPANIBS. 

1.  Jmtaxbmmst  or  Fbakchisb  to  Usk  Struts. --When  a  dty  has  oonf erred 
vpon  an  electrlo  light  company  the  right  to  erect  its  poles  on  certain 
•fereotsb  and  the  company,  relying  upon  the  liconao  thus  given,  ez- 
pends  money  in  establishing  its  plant  and  appliances,  the  city  cannot, 
by  a  subsequent  ordinance,  infringe  the  rights  thus  vested  or  bestow 
upon  another  the  authority  to  infringe  them.  Ruiiamd  Bhdrie  Ligk 
Oe.  T.  MarbU  CUy  Electric  Ligld  Co.,  868. 

%  BxTBifT  or  THi  Rights  or  CoMPAHin  Usino  yki  Samv  Stribii. 
An  electric  lightoompany  which  receives  from  a  municipal  oor- 
poration  a  license  to  erect  its  poles  on  certain  streets,  and  expends 
money  on  the  faith  of  such  license,  does  not  obtain  thereby  an  exdn- 
•ive  privilege.  A  second  company  upon  which  a  aimilar  privilege  is 
oonferred  acquires  merely  subordinate  rights,  and  any  interference  of 
ita  wires  with  those  of  the  prior  licensee  may  be  restrained  by  injnno* 
tiott.    Rtakmd  Eketric  Lighi  Co.  T.  MarbU  CUyStedrk  lAght  Oa.,  868. 

ELEVATORS. 
8oa  NuuGBiioi^  9j  Rsal  Pbopbstt,  4. 
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EICINENT  DOMAIK 

It  Nor  Takkm  lor  a  pvblie  mm  wifUm  IIm  MMmfag  «r  Mm 
•MrtitatkNi  I7  Hm  «iiMtiiMal  and  — lor— nwi  of  a  ilafenlo  fotbii- 
iinf  iti  «M  in  a  hmuhmt  kvtfol  to  Iho  hoallh  aad  oomlorl  ol  tho  00m- 
Hoai^.     Dliorofon^  though  a  party  had  a  right  eotrj  of  lor  breach 

of  a  oonditioQ  snbfeqntnt  that  lands  should  bo  tuod  lor  a  pablio 
oemetery,  and  the  land  ia  freed  from  that  ooadition  nndor  a  ralid  act  of 
tho  legUlatare  forbidding  any  farther  intennent  therein,  and  roqniring 
the  remoral  therefrom  of  all  bodies  and  monnmentsp  and  aathoriaing 
the  taking  of  tho  property,  after  saoh  removal,  lor  a  poblio  park,  apo« 
payment  to  its  owners  of  tho  snms  deoreod  by  tho  ooorft^  ho  has  aa 
light  to  any  part  of  tho  money  awarded  for  snob  propertiy.  SeeM  ▼» 
MeMahom,  86QL 

ENnRBTIESi 

Boo  HuBBAHD  AVD  Wns,  1-5;  LmiTATioira  or  Aonovi^  & 

SQunr. 

I*  liimioiPAL  CoRFORATioii8.--Coi7]m  ov  Equitt  win  not  attempt  to  eoa^ 
trol  discretionary  or  legislatire  powers  vested  by  law  in  monidpl  oor» 
porations.    Steven$  v.  St,  Mary's  Training  School,  438. 

IL  Watkis  ahd  Watbbcoubses— Action  to  EftTABLisH  Riobts  nr  Watui* 
oouBSi,  Of  EqarrABLB  Cognizanok,  Whkk. — An  action  to  enjoin  tho 
diversion  of  a  watercourse,  and  to  enforce  the  specific  performance  of  a 
contract,  by  which  the  plaintiff  was  to  hare  Ahe  nse  of  tho  waters  fai 
such  waterconrae  for  irrigating  his  land,  is  ol  oqnitable  ocgniaanoa. 
due  V.  Bqffman,  937. 

tw  Ajbooiatiohb,  S)  Bills  or  Rsviaw,  1;  CHAsmsa,  1;  Fbaud,  S;  In- 
rKovxMBirrB,  S;  iHjuNonoiis;  JuDoicxHn^O;  HaABiaaBAMoDxTOMBi 
MoKTOAan^  1|  Plsapimo,  0,  9. 

ERROR. 
See  ArrxAU 

ESCHEAT. 
SeeTAxn,  2. 

ESTATES. 

1.  Frurold  Is  Aht  Ebtati  or  iHHBurrAiroa  or  lor  life  la  either  a  oorporeal 
or  incorporesl  hereditament  existing  in  or  arising  from  real  property  of 
free  tenure.     WyaU  v.  Larimer  etc  Irr,  Cb.,  280. 

&  Wills — ^Dkvthb  to  Wifb  and  Chilorin. — Under  a  devise  by  a  hnsband 
directly  to  )iis  wife  and  children  tho  wife  takes  a  life  estate  only,  unless 
there  is  some  other  provision  in  tho  will  showing  a  oontrary  intention. 
Weaver  v.  Weaver,  604. 

H  Wills — Dbvisb  to  Wirs  With  Dirbctions  to  Managb  roR  Benbtit  or 
CHiLmiBir. — Where  a  testator  directs  his  execntor  to  *'take  possession 
sf  his  estats^  both  real  and  personal,"  and,  after  paying  his  debts,  "do- 
Uvor  tho  remainder  to  his  wilo^  who  is  requested  and  oxpoetod  to  manage 
tho  same  to  tho  beet  advantage  in  caring  lor  and  odnoatiiig  tho  ohildrM 
and  supporting  herself,"  the  will  is  to  be  eonstmod  as  giving  to  Hm 
a  Kfo  estate  in  all  the  property,  both  real  and  personal,  and  Hm 


lOOa  Indxz. 

Afldrra  tiik»  amly  aa  atfcato  In  imnainder  ezpeetaat  upon  tlM 
«f  ^flir  motlMr.  W$amr  t.  fTcoMr,  604. 
4  Bum  CovRBVcmov  ov.^A  CoiryiTAaroi  *o  ▲  Hasbikd  Womav  ahb 
!■■  Hum  Of  Hbb  Bodt  by  « ipeoified  hotlwiidy  from  wboai  tha  oon- 
■idwation  morai,  pMMt  only  a  lifo  atUto  to  the  woman  henalfy  mad 
hu  abildnn^  whether  born  before  or  after  the  ezecation  of  the  doed, 
laka  a  yeatod  eatate  ui  the  remainder.    Fltt^er  t.  T^Ur,  684^ 

Bee  OuRTwri  TssATin^  S. 

ESTOPPEU 

L  WLtuvQUAWtr  DxvBHsn. — A  defendant  in  aa  aetion  who  haa  obtained  a 
■abetaatial  advantage  by  taking  and  lacoeasfally  maintaintag  the  poa^ 
tioB  that  tha  land  ia  controversy  ia  a  homestead,  ia  thereby  eatopped 
from  elaiming  on  the  aame  eridenoe,  and  ia  the  aame  action,  that  it  k 
sot  a  homestead.    Bodge»  t.  If  tnaeon,  241. 

%  ItrorrBL  in  Fau — Facts  Not  ScrncuNT  to  Raibb.— Where  the  widow 
aad  son  of  a  mortgagor  are  seeking,  on  the  ground  xA  his  mental  in* 
aapacity,  to  set  aside  a  mortgage  after  it  haa  passed  into  the  poaseaaioa 
aC  a  bank  aa  collateral  security  for  the  debt  of  a  third  party,  and  it  ip> 
peara  that  the  bank  had,  through  its  cashier,  notice  of  all  the  material 
faots  surrounding  the  execution  of  the  mortgage,  such  bank  is  in  no 
position  to  insist  upon  aa  equitable  estoppel  based  merely  on  tha  fact^ 
that  the  widow  signed  the  mortgage  with  her  husband,  that  the  son  at- 
tested it»  that  various  small  checks  drawn  by  the  mortgagor  before  the 
execution  of  the  mortgage  and  one  drawn  after  it  were  paid  by  the 
bank,  and  that  a  payment  of  interest  was  made  by  the  mortgagor's  sco 
for  the  mortgagor's  estate  upon  the  indebtedness  for  which  the  mort- 
gage was  collateral  security.    Brothers  t.  Bank,  932. 

&  BsTOFPaL  BT  ADMIS8I0M8,  BxTXNT  07.— A  party  to  a  suit  is  not  precluded 
from  proving  that  hia  admissions,  whether  express  or  implied  from  hia 
aondttct,  were  mistaken  or  untrue,  unless  another  person  has  been  ia- 
duoed  by  them  to  alter  hia  conduct.  In  that  ease  he  aad  all 
alaiming  under  him  are  estopped  from  disputing  the  truth  of  the  ad- 
missions so  far  aa  that  person  is  concerned,  but  are  not  bound  aa  ta 
third  persons.     Holman  t.  Boyof,  861. 

4.  BaroppBL  or  Debtor  bt  RBPRBaaNTATioNS  ab  to  Amoubt  Dub  ov  a 
NoTX. — When  one  takes  an  assignment  of  a  chose  in  action  by  tha 
debtor's  procurement  or  with  his  assent,  and  on  the  faith  of  representa- 
tions made  by  him  at  the  time,  the  debtor  is  estopped  to  impeach  the 
choee  by  a  defense  inoonsietent  with  his  representations,  even  though 
such  defense  is  usury.    Holman  ▼.  Boyoe,  861. 

8aa  CoRTOBATioiia,  4|  Ibxantb,  2;  Landlord  and  Tbnamt,  0;  MoRTQAOBi^ 
8;  Municipal  Cobforationb,  1%  Su&xmHip,  4 

EVIDENCE. 

L  8alb8  or  Rbal  Estate— Btidxncb  or  Valub. — Actual  sales  of  property  la 
the  Ticinity  and  near  the*  time  are  competent,  and  the  most  satisfactory, 
•ridence  of  value  aa  far  aa  they  go,  yet,  they  are  only  one  of  the  modea 
of  proving  value,  and  not  the  only  mode.  Salea  made  in  one  year  are 
aot  an  exact  criterion  of  values  ia  the  same  vicinity  five  years  later. 
BkHOf  T.  Johnson,  401. 

ti  Wills— Dbolarations  as  Etidbncb.— Declarations  by  aa  exaoator  aad 
beneficiary,  under  a  will  not  made  in  the  presence  of  the  testator^  aa  ta 
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llitt  dispotitloii  to  b«  mad*  of  property,  an  sot  •dmlnlblo  oilhor  to  rap- 
port or  inralidato  tfao  will,  whether  they  were  made  before  er  after  iti 
execution.     K(uii§  ▼.  Monlgomerfft  227. 

&  Btidbuci  That  a  WirHBsa  Has  oh  Otheb  OooAsioira  made  elatomenti 
similar  to  thoeo  to  wbleh  he  haa  teetified  ia  inadmissibk.  What  he  baa 
aaid  out  of  coart,  and  when  not  under  oath,  cannot  bo  reoaiYed  to  fortify 
bia  testimony.     Connor  t.  PeopU^  295. 

C  NaooTiABLi  iNSTRonNTS— Altbrations.— It  If  PssauMBD  that  a  nota 
waa  in  the  same  oondition  when  signed  as  when  offered  in  evidenoe^  and 
raoh  presamption  is  not  changed  by  the  fact  that  the  note  shows  npoa 
its  face  that  the  orignal  draft  thereof  haa  been  changed*  Wo{f€rmam  T. 
BtU,  126. 

ii  Laws  of  Smnrn  8tatb — PBiscrHPTiON. — ^In  the  abeenoe  of  allegation  and 
proof,  the  laws  of  another  state  are  presumed  to  be  the  same  as  the  lawi 
of  the  state  in  which  action  ia  brought.     Thonuu  t,  PeneUeton,  726. 

C  Nmotublb  Instbumbnts. — Pabol  Evidbnob  Is  Admissiblb  to  prove 
that  persons  whose  namea  appear  on  a  note  as  indorsers  signed  their 
names  thereon  before  it  was  deltyered,  and  are  therefore  liable  aa 
flsakers.     Bctnk  qf  Jamaica  t.  Jefferton,  100. 

I.  OoHTBAOTB— BXTBINSIO  EVIDBHCB  AS  TO  MOTUAL  MXBTAXl.— Parol  OTI* 

dence  may  be  adduced  to  show  that  a  lease  was  taken  with  the  under* 
standing,  on  the  part  of  both  the  lessor  and  the  lessee^  that  the  premises 
were  to  be  used  for  a  certain  purpose,  and  that  this  understanding  waa 
based  on  a  mistake  as  to  the  true  facts  of  the  case.  Such  OTidence  is 
properly  admitted,  not  to  rary  the  effect  of  the  contract,  but  to  show 
that  it  nerer  had  any  valid  existence.     Bedell  t.  Wilder^  871. 

&  Ck>NTBACTa,  Pabol  Evidbnob,  Whbn  Inadmissibub  to  Vabt. — The  legal 
effect  of  a  written  contract  cannot  be  varied  by  evidence  of  the  previona 
negotiations  between  the  contracting  parties.  Ortatn  OUy  Olas$  Cb.  T« 
Friedlander,  896.  .    . 

i.  CoMTBHTi  OF  Tblbobam. — When  one  oommenoes  oorrespondence  with  an- 
other by  telegraph  he  makes  the  telegraph  company  his  agent  for  the 
transmission  and  delivery  of  his  oommunication,  and  the  transmitted 
message  actually  delivered  is  primary  evidence  of  the  transaction.  If 
rach  message  is  lost  or  destroyed,  its  oontents  may  be  proved  by  paroL 
Magie  v.  Herman,  660. 

8oa  Affbal,  1,  8,  4;  Damaobb,  1;  Dbbds,  2-4;  Filing  Ikbtbumbhtb,  t| 
Jai>uicBNT8,  15;  Larcbnt,  3;  Nbgliobkcb,  8,  8;  Sbduotion;  Shbriffs, 
8;  Statutbs,  1;  Tbial^  1,  2;  Trusts,  6;  Wills,  8-10,  14;  WiruBSSBS. 

EXECUTION. 

L  ExBOunoH  8 ALB,  Chakob  ov  Possbssion.— If  personal  property  taken 
upon  execution  ia  sold  at  public  auction  bona  fide  and  after  compliance  with 
all  lawful  formalities,  the  rule  imperatively  requiring  a  change  in  the 
possession  of  such  property  aa  between  vendor  and  vendee  and  raising, 
aa  a  matter  of  law  in  favor  of  attaching  creditors,  from  the  failure  of 
such  change,  a  conclusive  presumption  of  fraud  does  not  arise.  HuMer 
T.  Smith,  837. 

%  BxBcuTioH  Salb— Rbtbntion  ov  P088B89I0H.— If  an  execntioa  sale  ia 
aude^  and  the  judgment  creditor  permita  the  debtor  to  remain  in  poa- 
Masion  after  the  sale,  rach  oonduct  raises  an  inference  against  the 
validitj  of  the  transaction  whiob  it  ia  incumbent  on  anoh  oreditor  to 


lOM  ISDKZ. 

hjpffoaf  ttak  lib  )«dgaMBl  «M  loraakMH*  4M 

•  mIImUb  WtvMaUmMd  Ui  4«btar  to  ahMift  « 
«Mdiloffi.    fftMtt  ▼.  finiti^  S37. 

fiiiM^  How  Vab  ICat  Ba  InnuonEBk— Ab  «SMBtMB  mI% 
Wfwlir  on  its  imo%  is  ptesamsd  to  bs ft  ksMi/dbssls,  It  nay  bs 
fSMhsd  far  fnnd  sad  ooUnsioB  betvMA  tho  sKssatioa  sraditsr 
4s1»tor,  snd,  if  ssuulsd  on  that  ground,  its  homaJUm  should  bs  sibaritfaiJ 
ts  tbs  Jwj.    OsMOitf  ▼•  Jmm,  870. 

^  XiMNffiwi  Sii.w  OiFKMt  Aonso  is  Aaan  iob  PuBCBsam. — t 
ssr  soAdoeting  an  szaention  sale  oannot  sot  ss  tbs  sgsat  s<  sa 
fuobsssr.    CamoeU  ▼.  /onei^  879. 

Ik  SzxMPTiONS.— Stock  in  DrroH  Goicpint  is  penonsl  property,  sad  no* 
siSBipt  tfm  sxsontioB.    JStrwb^Etktbrook  MtntmtiU  Oiw  ▼.  Dm^  ML 

C  HonHnAD  SMTiiT— Whui  8I7BJBOT  «o  SxBCOTiDii.— Lands  sotsrsd 
ondsr  tbs  United  Btatss  homsstoad  laws  are  liabls  to  ths  sstisfaotioa  si 
dsbts  eontnustsd  by  tbs  homsstsad  oUimant  bstwssn  tbs  dats  si  tbs  insl 
ssrtifisato  of  sntry  and  tbs  dats  of  tbs  patent    Sk^b^Btiabrmk  M€f 

f.  MiMumonM.  -^Oapital  Stock  of  Ditch  OoMPAinr  is  not  sismpt  fisai 
Isry  and  sals  on  tbs  ground  tbaS  tiis  diteb  is  nssd  to  sonmy  wstsr  Is 

SSS  HOMOTBAM^  Z,  & 

EXECUTORS  AKD  ADMINISTRATOBS. 

SeS  ATTOmifKT  AKD  ClOST^  1;  PABTHKBIHir,  1-JL 

BXEMPnON& 
Ses  ATTACHMXirr,  15-17|  EzacunoHi^  M, 

KXPECrTANCIBSL 

L  ObHTBTAHoa  01--WKAT  NioBSAST  TO  ScsrAiv— InAKiTr  or  Tkff A^ 
TOB. — A  oontraot  for  the  oooTeyanoe  of  an  ezpeotaat  interest  in  an  an* 
ssstor*s  sstats  eanuot  bs  snforoed  nntil  it  is  shown  that  tbers  was 
Bsither  fraud  nor  oppression,  and  that  the  ancestor  had  knowledge  of 
and  oonsented  to  snob  oontraot;  and  the  fset  that  hs  was  incapabls  of 
sonssnting  beoanss  of  his  insanity  does  not  oonstitnts  an  szosption  ts 
tbs  rule  requiring  his  assent.    McOlitrt  i*  MtAen,  568. 

IL  ObmrxTAKOB  or  Against  Pubuo  Polict.— Contracts  for  tbs  oonTeysnos 
si  szpsoiant  interests  in  ancsstor*s  sstatss,  without  tbs  knowledge  and 
soBssnt  of  tbs  lattsr,  srs  illsgal  as  bsing  contrary  to  pubiis  pslisy.  lf» 
0km  r.  Babm^  66S. 

EXPRESS  COMPANIE& 
6ss  Ihtebstatb  Comnom^  4 

FAU3E  PRBTEKSES. 

li  Wssar  CownnniT&— If  a  psrsoa  obtains  a  Issa  si  asonsy  by  n  falsi 
jrstsnss  of  an  sxlsting  fso^  althooglL  bs  intsnds  to  ispsy  snsib  Mon^, 
bo  is  guilty  el  tha  srins  of  obtaining  nsney  by  fafas  pntnMsa.    Cms- 
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t.  DiUTBRT  or  Profertt,  How  Fab  BBflBmAL.— If  th«  poMenioa  of 
jtft4f  hM  beeo  deliTored  to  the  defendant*  bat  the  right  of  proper^ 
kM  not  pMsed,  and  after  •nch  delivery  he  obtuna  the  title  by  falM  pre- 
ttnaea,  he  la  guilty  nnder  the  etatnte  of  obtaining  the  gooda  by  falat 
pretenseo.    Commonwealth  ▼.  Sclwart*,  809. 

A  DBUTsnT— BiiLBi,  WHilt  GuiLTT  ov  CBim.— If  a  banker  eolleoli 
money  on  commercial  paper,  and  haa  poaaeadon  of  it  u  agents  and 
when  the  owner  demanda  it  indnoea  him  by  falae  repreaentatiooi  at 
to  the  aoWenoy  of  the  bank,  to  part  with  hia  title  and  lend  tho 
money  to  the  bank,  there  ia  a  complete  tranafer  of  property  without  de* 
tirery,  and  therefore  it  ia  not  neoeasary  in  order  to  make  out  the  offenae 
againat  the  atatnte  to  prove  falae  pretenaea  relating  to  the  delivery  of 
the  money.    CfommonweaUh  ▼.  Schwartz,  609. 

FALSK  BEPRESENXATIONa. 
See  AOBNOT,  6;  Fbaus^  6;  Sauh»  Ik 

FBES. 
See  Atxokhit  ahd  Cubrt,  4,  lO-Ui 

FBLLOW-SERVANTS. 
See  Railboam^  21. 

FIUNG  INSTRUMENT& 

1.  What  OoM8TrnrTBS.-*The  dnty  of  a  party  required  to  Ale  a  paper,  ia 
the  abeenoe  of  any  qaeation  aa  to  feea,  ia  diacharged  when  he  haa  placed 
it  in  the  handa  of  the  proper  ooatodian  at  the  proper  time  and  in  tbo 
proper  place.     Hook  ▼•  Fenner,  277. 

Si  What  Suviioibnt. — The  placing  of  a  paper  in  a  eaao  ■■  a  permanent 
record  in  the  office  of  a  justice  of  the  peace  ia  a  anffioient  fifing  no 
matter  if  he  faila  to  perform  the  mere  olerical  aot  of  indoraing  itaa  ffled. 
Hia  failure  to  ao  indorae  it  cannot  operate  to  the  prejudice  of  either 
party.    Hook  r,  Fenner,  277. 

%,  FnjHO  iBnnuiOBNT  nv  Court— Whbb  Oomflbtb.— Filing  a  paper  la 
eoort  may  bo  complete  without  the  indorsement  of  anoh  filing.  Tho 
Indoraement  la  only  evidence  of  the  filing,  but  it  li  not  tho  ozcluaiTO 
oridenoo.    Hook  ▼•  FmMT,  277. 

FIRES. 
SoeLxcBNflOh 

FIREWORKa 
See  MvBioiPAL  OoBPOBATioicai  Ifl^  14f  Huniaink 

FLOODa 

800  HVBIOXPAL  CORFOBATIOBi^  10|  RAILUlABi^  Tf  & 

FORBEARAHOH. 
See  CoMTBAOi%  0|  PLBAiaB%7« 
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fOBSGLOSURI. 

8m  Ajnromrarr  lom  ms  Bnrsm  ov  CBn>rraM»  1,  t;  Dowkb,  t;  If » 

OHAiiio'i  Luii»  16}  MoKTGAon,  1»  6>lSt  Rboutsb^  a. 

FORFKITUKK. 

8m  Imnnuiroi^  8^  9;  Laitdlord  avd  Tin  amt,  %^h  MmauMufB  Idsv,  9; 

MoBTOAon*  8,  12i 

FORGERY. 
8m  BakkBi  S. 

FRAUD. 
L  Wkih  Mun  Bi  Found  as  Faot.— If  by  fiatute  the  qnestioii  of  fraud 
b  made  one  of  fact,  and  frand  U  esiential  to  the  cause  of  action,  it  most 
be  found  as  a  fact,  and  not  left  to  be  inferred  aa  matter  of  law.     Hutek^ 
kimm  ▼.  FirU  ^aL  Bank^  537. 

IL   IllROOKMT  MI8BKPR18KMTATI0K  Ko  Ok«  PlBMriTID  TO  RSTAIN  FkUITS 

or. — ^Though  one  who  brings  about  a  contraot  by  miarepresentatioB 
oommita  no  frand,  because  his  representation  was,  when  made,  innocent 
in  the  ordinary  sense,  yet  if,  after  ascertaining  its  falsity,  he  refnees  to 
relinquish  the  adTantage  deriTed  therefrom,  upon  receiying  an  offer  of 
reciprocal  reliuquishment  from  the  injured  party,  he  is  guilty  of  oon- 
structive  fraud,  and  the  contract  is  subJMt  to  rescission  by  a  oooirt  of 
equity.     PretoiU  t.  Trimble^  686. 

ti  Actual  Kmowlbdob  '  or  Falsitt  or  Htatsmsvt,  Whsh  Not  Ebsiv- 
TIAU— When  a  person  is  in  a  situation  to  know,  and  it  is  his  daty  to 
know,  whether  a  statement,  upon  the  faith  of  wNch  another  bM  been 
induced  to  enter  into  a  contracti  is  true  or  false,  the  law  imputes  such 
knowledge  to  him,  and  the  statement,  If  nntme,  is  held  to  be  fraudu- 
lent as  regards  the  person  who  relied  upon  it.  FremiU  t.  TrimbU^ 
,  686. 

C  Falsi  Statsmknt  as  to  Conditioit  or  Bank — PBmDXNT  Cannot 
PBorn  BY. — A  statement  signed  by  the  president  end  dirMtors  of  a 
bank,  which  is  circulated  with  and  refers  with  approval  to  a  statement 
in  which  the  cashier  sets  forth  the  resources  and  liabilities  of  the  bank, 
is  a  deliberate  affirmation  of  the  truth  of  the  latter  statement^  an«l 
equivalent  to  a  report  of  the  affairs  of  ths  bank  made  by  the  president 
and  directors  themselves.  Under  such  oiroumstances,  if  the  cashier's 
statement  proves  to  be  false,  one  who  hM  been  induced  by  it  to  pur- 
ehaM  bank  shares  from  the  president  at  a  price  exceeding  their  real 
▼slue  may  maintain  an  action  against  his  vendor  to  recover  damages  for 
Busrepresentation  or  to  procure  the  recission  of  the  sale.  Frewiu  v. 
THmble,  686. 

§»  Falsb  Reprbsbntations  as  to  thb  Pricb  Which  Had  Bben  Paid  For 
THB  Propbbtt  when  bought  about  a  month  previously  is  a  sufficient 
basis  to  predicate  a  finding  of  fraud  upon,  when  such  representation  is 
deliberately  made  by  the  holder  of  suoh  property  or  his  agent  then  seek- 
ing to  sell  it,  and  is  relied  upon  by  the  party  to  whom  it  wm  made^  and 
was  intended  to  influence  him.     FairdUld  v.  JHeMaham,  701« 

AoBNOT,  6;  Alteration  or  Instbumbhtb;  Dowbb,  8;  Exbcution,  1| 

IMPR0VBMBNT1^    2|    MOBTOAOBfl^    8^  4|    TbusiIi    1,  %  4|  6^  7»  8^  llf 

Wills,  7. 


Index.  1007 

FRAUDULENT  CONVEYANCES. 

L  IdWM  SuFPORT  AM  CoNsiDKBATiov. — One  cannot  transfer  all  lili  prciperiy 

Ib  oonaideration  of  nipporl  for  life  without  first  satisfying  his  existing 

dobfes;  and  without  this  a  frftsdolent  intent  to  hinder  and  delay  erediton 

loUowi  neoessarily  as  a  oonelusion  of  law,  regardless  of  what  the  parties 

to  the  transaction  in  fact  intended.     DcwkUon  r.  Buries  867. 

%  Idn  SuppoBT  AB  CoHSiDBBATioir.' A  Conveyance  by  a  debtor  of  all  hie 
property  in  consideration  of  sopport  for  life  is  fraudulent  in  law,  although 
be  aots  in  good  faith  nnder  the  erroneous  supposition  that  a  note  for 
whioh  he  is  jointly  liable  has  been  paid.    Davidton  r.  Burke^  867. 

ti  FRAUi>i7LnMT  Intknt  Must  Bi  Alleged. —In  an  action  brought  by,  or 
for  the  benefit  of,  subsequent  creditors,  the  complaint  must  aver  tha^ 
the  instrument  to  be  avoided  was  execnted  with  intent  to  defraad  sub- 
sequent as  well  as  existing  creditors.    Huichimon  y.  FirH  NaL  Bank^  687. 

ib  Fraud  Must  Bb  Alleged  and  Foukd.— Not  only  must  fraud  be  found 
■■  an  ultimate  fact,  in  order  to  avoid  a  conveyance  as  being  fraudulently 
executed  to  hinder  and  delay  creditors,  when  the  statute  makes  fraud  n 
question  of  fact,  but  the  complaint  in  such  action  must  also  expressly 
allege  that  the  instrument  was  executed  with  a  fraudulent  intenl^ 
SMtekkmm  ▼.  First  IfaL  Bank,  637. 

See  Chattbl  Mobtoaobsi  l-^i  Corfobations,  12^  18;  Judombbi%  4;  Liniai 

Mortgages,  2. 

FREEHOLD. 
See  SsTATis,  1;  JuEisDiarioB,  6;  Watbbe^  i, 

GAME  LAWa 

OlBTBRS  AHD  0T8TBR-BbD8— StATB  PbOFEKTY  RigHTB  DT  AMD  OORTBOL  OF. 

A  state  has  an  absolute  property  right  in  its  oysters  and  oyster-beds^ 
and,  through  its  legislature,  has  the  absolute  right  to  dispose  of  them  to 
Its  people,  and  may  adopt  all  precautions  and  regulations  deemed 
desirable  or  necessary  for  the  preservation  and  increased  production  of 
its  oysters  so  far  as  this  may  be  done  without  obstructing  the  para* 
mount  right  of  navigation.    State  ▼.  Harrub^  196. 

GARNISHMENT; 
See  Attachmbnt,  11-18. 

GIFT  BNTERPRISS& 
SeeLoTTBBiBa. 

GIFTa 

See  ADTAHaKMBHTB,  1;  HUEBAHD  AMD  Wlf%  7. 

GUARANTY. 
1.  JjIABIUTT  Whbm  Attachbs. — ^Under  a  guaranty  that  the  purchaser  will 

promptly  pay  for  them  at  maturity,  the  liability  of  the  guarantor  does 

not  attaoh  until  the  expiration  of  the  term  of  ersdit  given  the  prinoipnl 

debtor.     Tawttg  ▼.  BM,  604. 
%  OanTBUcnoB  €V  Oobtbaot.— A  collateral  oontinuing  gnamnty  it  to  b9 

eonatmed  aa  favorably  in  favor  of  tiie  creditor*  and  aa  strongly  aipiiMl 
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tiM  guarantor,  M  Hm  wdm  of  the  wwds  of  tbo  oontnMst  will 

H  OoiiL4TBAAii  A>D  Cominniio  OoMflrBuano«.-*A  writtei  gsanmlgr 
lat  tiM  prompt  paymoiil  o£  tiio  prioo  of  good*  pniohMod,  or  to  bt 
Ihwoaftor  pnrchaaod,  to  the  amoant  o£  a  oertain  earn  named,  m  •  oak 
lateral  oontinniag  gnaraatyy  and  the  amooat  stated  ia  a  limitatioo  vpeo 
the  liability  of  the  guarantor,  and  not  upon  the  oredit  to  bo  ozteodei 
to  the  principal  debtor,     Tauttig  t.  Heid^  504. 

A»  LiABiUTT  or  GuAAAMTOB  Is  NoT  AmoTSD  hj  the  previooa  ooadxtioa 
of  the  debtor**  aoooaut  with  that  of  the  creditor  as  to  any  earn  from 
the  payment  of  which  the  guarantor  is  not  discharged  by  the  failoio  of 
the  creditor  to  give  notice  within  a  reasonable  time  of  nonpayment  by 
the  principal  debtor.     Taussig  v.  Utid,  SOi, 

$,  DsMAJiD  AMD  NoTicK  ov  No.NPERiORMANCK. — In  caae  of  anabeolate  gnaiw 
anty,  the  guarantor  is  not  entitled  to  demand  or  notioe  of  nonpeilen» 
anee,  but  when  the  undertaking  is  collateral,  notioe  must  be  girea 
within  a  reasonable  time,  unless  circamstanoea  exist  which  excuse  want 
of  notioe  or  the  guarantor  is  not  prejudiced  thereby.  If  the  principal  m 
insolrent  when  the  debt  becomes  due,  or  default  is  madey  so  that  no 
benefit  could  be  derived  by  the  guarantor  from  the  receipt  of  notioi^  none 
is  required.     Tcuuaig  t.  Beid,  504. 

4   MlOOTIABLB    iHdTRUMKNTa — DxMAKD    AJID    NoTIOB    OF  KoifPATMUrT.— 

When  the  payee  of  an  unconditional  promissory  note,  or  a  third  party, 
executes  a  contract  on  the  back  thsreof  for  the  payment  of  the  monsy 
at  a  Bpecilieil  time,  in  which  he  guarantees  the  payment  of  the  noteal 
maturity,  the  holder  thereof  is  under  no  obligation  to  demand  payment 
of  the  maker,  and,  on  default  of  pay  men  t,  notify  the  guarantor.  Tam- 
rig  Y,  Jifid,  504. 

7.  HtfCBBBiTT  FOB  NoTiCB  OF  AccBPTAUCB.— In  caeo  of  B  writtan  gnaianlH 
for  a  debt  yet  to  be  created  and  uncertain  in  amount,  tho  gnarantor 
must  be  giren  notice  within  a  reasonable  time  that  the  gaaranty  ia 
accepted,  and  that  credit  has  been  given  upon  the  faith  of  it.  Tammif 
r.  ReSd,  604. 

t,  NonOB  OF  Dbfavlt  in  pAncBirr.^In  caae  of  n  ooUatend  centinning 
guaranty,  as  for  the  payment  of  gooda  to  be  thereafter  purchased, 
reasonable  uotice  of  the  default  of  payment  on  the  part  of  the  principal 
debtor  must  be  given  to  the  guarantor,  and  he  will  bo  discharged  from 
payment,  so  far  as  he  has  sustained  lose  or  damage  reenlting  from  a  fail- 
ure of  the  creditor  to  give  him  notice.     Tauitig  r.  J^eid,  504. 

$.  Koi'iOB  OF  Dbfadlt  ST  Dbbtob. — ^Reasonable  time  is  allowed  to  the 
creditor  in  which  to  give  notice  to  a  guarantor  of  the  default  of  the 
principal  debtor  to  make  payment,  and  what  is  such  reasonable  time 
depends  upon  the  circumstances  of  each  particular  oaae.  Ttnurig  ▼• 
i^elrl,  504. 

10.  I98OLVB2C0T  OF  PRINOIPAL— EfFICT  OF  FaTLVKB  TO  IfOTIFT  OUABAMTOft 

OF  Default. — When  notice  of  default  by  the  principal  debtor  can 
suit  in  no  benefit  to  the  guarantor,  as  when  the  principal  is  i 
when  the  guaranty  is  made,  and  so  remaim^  a  failaro  to  give  notice  of 
hia  default  in  payment  is  not  a  dcfenaa  to  bb  aotion  on  the  goarantj. 
TMimlg  v.  RM,  604. 
11.  RiOBT  TO  RBF0KB.^An  Undertaking  of  guaranty  in  primarily  aa  cflbiv 
and  4oea  not  become  a  binding  obligation  until  it  it  nooopfeed,  and  ■»• 
tice  of  acceptance  has  been  given  to  the  guaranter.    8noh  oflhr  may 
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bt  recalled  %%  any  time  before  notice  of  MeeptftBM^    AM  ▼•  WhrnUm 
eto  Mfg.  Oo.t  210. 

See  SmuRTHiiPy  If  7t  81 

OUARDIAK  AND  WARa 
See  RiiORK  8ohool%  4»  Ik 

HEBBBITAMBNTB. 
See  BsTATifl^  }|  Watsb%  C 

HIGHWAT& 

L  Opmnra^  as»  Lativo  Out— Failurb  to  GoicrLT  with  Statota— 
When  n  etetate  providee  that  if  the  board  of  ■nperriaori  doee  nol 
file  an  order  deecribing  a  highway  within  twenty  daya  after  an  applies* 
tion  for  the  establishment  thereof,  it  ahall  be  deemed  to  have  decided 
againet  the  application,  any  proceeding  by  the  board  thereafter,  and 
after  a  failure  to  file  such  order  for  record,  ia  of  no  force  and  effeot^  and 
the  parties  thereto  stand  in  the  same  position  as  if  no  application  had 
been  made.     Toum  qf  Wayne  ▼.  OaldweU,  760. 

%  Latdio  Out,  Altbbino,  or  Disoontikuimo  a  pnblic  highway  is  an  exer- 
cise of  arbitrary  power  oonferred  upon  supervisors  or  road  officers  for 
the  good  and  necessity  of  the  general  public,  and  the  exercise  of  tbie 
power  must  be  made  a  matter  of  public  record  by  them,  so  that  private 
and  public  rights  may  be  clearly  defined.  Town  qf  Wayne  ▼•  CoiitodC 
75a 

ti  OoMnJAHOB  With  Statutb  nr  Altering  ob  Latino  Oot.— The  alter- 
ing and  laying  out  of  roads  for  the  use  of  the  public  is  a  taking  of  pci» 
Tate  prop^y  for  a  public  use,  and  every  substantial  requirement  of  Wm 
statute  must  be  complied  with  by  the  supervisors  or  road  officers^ 
Otherwise  their  proceedings  are  void.    Town  qf  Wayne  v.  Caldwell,  7M 

L  Waivbb  of  Statdtort  Proyisions  Oonoernino. — ^In  proceedings  to  ly 
out  or  alter  a  public  highway  statutory  requirements  relating  solely  to 
private  persons  may  be  waived  by  the  parties  interested,  but  provi- 
sions in  which  the  public  have  a  general  interest  must  be  strictly  fol* 
lowed  or  the  proceedings  are  void.     Town  qf  Wayne  v.  Caldwell,  750L 

§,  False  Indugbmsnts  to  Sign  Petition  for— Rshedt. — When  a  free 
gravel  highway  is  sought  to  be  established,  and  certain  petitionera 
therefor  are  harmed  by  false  inducements  held  out  to  influence  them  to 
sign  the  petition,  their  remedy  is  by  objection  made  before  the  suffi- 
ciency of  the  petition  is  established  by  the  board  of  commissioners,  and 
failing  to  do  ao  they  are  precluded  by  the  judgment  if  the  latter  is  reg- 
ular and  effectuaL    Board  of  Commiaskmere  v.  Jttstice,  628. 

4  Minutbrial  Act  in  Approyino  Bond  tor  Costs  of  Establurino.— 
The  act  of  a  board  of  commissioners  in  approving  a  bond  to  secure  the 
expense  of  a  preliminary  survey  and  report  in  establishing  a  free  gravel 
road,  is  merely  ministerial  and  the  fact  that  one  of  the  commissioners 
is  an  interested  party  does  not  affect  the  action  of  the  board.  Board  qf 
Oommiseionera  v.  Justice,  528. 

I.  Judombnt  bt  Disqualified  Judqb— Oollatebal  Attack.— The  act  of 
a  board  of  commissioners  in  passing  upon  the  sufficiency  of  a  petition 
and  appointing  viewers  and  a  surveyor  for  the  establishment  of  a  free 
gravel  road  is  judicial  in  its  natuxei  and  the  participation  therein  by  n 
An.  8r.  &EP.,  Vol  XXXVL  — M 
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•ommlMloiier  dlaqnalfled  to  tet  by  roMoa  •!  Islentl  a 
dtn  the  Judgment  of  the  board  Toidable  1^  appcopriate  prooeediiifc  bal 
whoa  the  board  hie  aoqnired  Joriadiotioii  of  the  rabjeei  matter  and  ef 
the  penon  bj  giTing  the  required  etatntory  aotioi^  and  aa  opportaa^f 
bgr  appeal  fa  givea  of  haTing  a  trial  by  aa  impartial  tribanal*  eadi 
able  aet  by  tiie  board  fa  not  aabjeet  to  oollateral  attoek  by  laJaactieB 
tthenriee.    Board  ^Oammiuhnen  r.  JmUee^  62t. 

See  JjnisDvmoM,  ti 

HOMSSTBAD. 

L  OovDRiOHg  SasuiTUL  TO  Kkjotmxrt  ov.^A  homeatead  right 
be  aoqnired  by  one  who  hae  no  family,  bnt  after  the  right  baa 
▼etted,  the  loae  of  the  family  by  death  or  marriage  will  not  direat  it* 
8iuU$  ▼.  Soli,  675. 

H  HoM invADfl  nr  Sbparatb  Tbaoxs  or  LAva— Two  pareefa  of  land,  theagh 
Bot  oontignoati  if  ooonpied  and  onltiTated  in  oonneotion  with  eaoh  other, 
and  nted  aa  a  oommon  eooroe  of  family  anpport,  may  together  eoaall* 
tnte  a  homeatead.    Hodgf  r.  WimUm^  241. 

ti  OOKTBTAKOB    OF    HOMISTBAD     BT    HUHBAKD    TO    Win,     aooeptod    liy 

her,  fa  an  alienation  of  the  premisee  in  the  aenae  of  passing  the  legal 
title  to  her,  bnt  is  not  an  alienation  of  the  homestead  ezempttoa,  sinoe 
that  doea  not  thereby  pass  from  the  hosband,  the  wife,  or  the  family, 
bnt  the  land  still  remains  their  homestead  in  every  essential  quality  aad 
attribute,  and  oannot  be  taken  under  execution,  nor  again  oonToyed  witli* 
out  the  voluntary  consent  and  signature  of  both  husband  aad  wiie. 
Turner  ▼•  Bemhehner,  207* 

4k  CoMvaTANOB  or  CiRTincATS  or  Acknowlkdgmknt. — A  oonTeyanee 
of  a  homestead  by  a  husband  and  wife,  without  the  separate  a^ 
knowladgment  of  the  wife  and  certificate  thereof  aa  required  by  the 
atatute  fa  a  mere  nullity.  When  anch  conveyance  has  been  completely 
executed  by  delivery  and  aoceptanoe  for  record,  the  officer  before  whom 
it  was  acknowledged  has  no  power  to  alter  or  add  to  the  certificate^  or 
make  a  new  one^  without  a  reacimowledgment.  Hodffei  v.  Wmdom^ 
841. 

§,  CoMVSTAifoa  or  Dsraonva  AoKKowLSDOMSiiT—LnEir  or  Bziou- 
noN.— A  conveyance  of  a  homestead  by  huaband  aad  wife,  te 
which  the  certificate  of  separate  acknowledgment  of  the  wife  fa  not 
made  until  after  the  conveyance  baa  been  delivered  and  reoorded,  and 
then  without  a  reacknowledgment  aad  after  the  lien  of  an  executioa 
has  attached,  fa  a  mere  nullity,  and  the  execution  purchaser  aoquiree  a 
good  title  if  the  levy  and  sale  were  made  after  the  land  ceased  to  he  a 
homestead.    Bodges  v.  Whuton,  241. 

C  OoMYBTANOB  Or— Validitt  ab  AoAXNgT  Obbditobb.— Simpfa  moaqr 
Judgment  creditora  and  those  claiming  under  them  have  no  right  to  ocb- 
pfain  of  the  conveyance  of  hfa  homestead  by  thefa  debtor.  Hodgm  r. 
ITfaHon,  241. 

See  EsTOPPBi^  1|  Snounov,  %  7« 

HUSBAND  AND  WIFX. 

L  A  TavAVor  BTTHB  BBnaBma^  ob  thb  Ditobob  or  tbb  Hbbbabb  abb 
Wir%  fa  deetroyed,  aad  the  property  which  wae  aabjeol  thewte  iiili 
la  Iheai  ae  leaaali  in  eomaum.    ffcptom  ▼•  IMfaib  IMl 
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ft  A  Tin ANOT  BT  BUTIKCTIM  AbI8K8  WHIVBYnt  u  6itaia  TMts  In  two  per* 
•ona,  they  then  being  hosband  and  wife.    Bramberry's  Appeal,  64. 

ti  ▲  TxvAHCT  BT  BiTTiBEms  Mat  Exibt  di  Psbboval  m  well  M  real  prop* 
•rty,  in  a  ohoee  in  aoUon  aa  well  aa  in  a  ohoae  in  poMeaaioo.  Brartf 
herrif's  Appeal,  64. 

L  Tbhakot  bt  Entibxtiss  Is  Not  Abolibhid  by  a  atatate  abolishing  sur- 
Tivorahip  among  joint  tenanta,  nor  by  legislation  which  aecnrea  to  a 
wife  the  enjoyment  of  bar  separate  estate.     Bramberrjf*8  Appeal,  64. 

ft  Tbfanoy  bt  ENTiRsnBS  IN  A  BoND  AKD  MoBTGAOK. — If  lands  pnrchased 
by  and  conveyed  to  a  husband  and  wife  are  sold  by  them  and  a  bond  and 
mortgage  are  taken  by  them  to  secure  a  portion  of  the  purchase  money* 
they  hold  such  bond  and  mortgage  as  tenants  by  the  entireties.  Bram^ 
berry's  Appeal,  64. 

ft  Sbpabatb  P&opbrtt. — Money  aaved  by  a  wife  ont  of  other  moneya  giTon 
har  by  her  husband  for  household  and  other  community  expenses  doea 
not  thereby  become  her  separate  estate,  bdt  remains  community  prop* 
arty,  liable  for  community  debta.    AhboU  ▼.  Welherhy,  176. 

T,  Sbpabatb  Estatb  bt  Gm.^A  declaration  by  a  husband  to  third  par^ 
sons  that  hia  wife  has  selected  certain  lots,  that  she  has  alwaya  worked 
hard  and  earned  a  great  deal  of  money,  and  that  he  intenda  tha  land  for 
her  home,  will  not  create  a  aeparate  estate  therein  for  her  if  the  land 
was  pnrchased  with  community  funds,  but,  on  the  contrary,  it  will  ba 
deemed  community  property,  liable  for  community  debta.  AbboU  ▼. 
Weihtrby^m. 

ft  Earbinos  or  Witb  Do  Not  Become  Heb  Sepabatb  Propbrtt  while  aha 
is  living  with  her  husband.  They  can  only  become  such  when  she  Uvea 
aeparate  from  him.     AbboU  v.  Wetherby,  176. 

ft  Wipe's  Participation  in  Execution  or  Mobtgaox  ArrBBWABDt 
Avoided,  ErrxcT  or. — A  married  woman  who  signs  a  mortgage  at  tha 
same  time  aa  her  husband  ia  not  bound  thereby,  if  tha  inatmment  ia 
aubsequently  declared  invalid,  on  the  ground  that  he  waa  mentally  in* 
competent  at  the  time  it  was  executed.     BroUnere  v.  Batik,  932L 

Sea  Cvrtxst;  Dower;  Estates,  2-4;  Estoppel,  2;  Homestxaim,  8-5;  Lna- 
TATI0N8  or  AonoNfl^  8;  Sales,  2;  Statutes,  ft 

ICB. 
Sea  MxTNioiPAL  Corporations,  10,  11. 

IMPROVEMENTa 

1.  Impbovembnts  bt  Person  Not  Ownbb— Rbdcbubsbmbnt. — ^Improva* 
menta  of  a  permanent  character  made  upon  land  and  attached  thereto 
without  the  conaent  of  the  owner  of  the  fee,  by  one  having  no  title  ot 
interest,  become  a  part  of  the  realty  and  vest  in  the  owner  of  the  fea 
without  reimbursement  from  him.     WilUame  v.  VanderbiU,  486. 

ft  Improybm ENT8  ON  LAND — RiGHT  TO  RxoovxR  roR.—To  entitle  One  mak* 
ing  improvements  on  the  land  of  another  innocently,  or  through  mistake^ 
to  recover  the  value  thereof  in  proceedings  instituted  by  the  tme  owner, 
he  muat  ahow  that  he  made  the  improvementa  under  a  claim  of  title 
which  proved  defective,  or,  under  some  mistake  concerning  hia  righta, 
or  because  he  waa  induced  to  incur  the  expenditure  through  the  fnuid 
or  deception  of  the  owner.     WUlianu  ▼•  VanderbUi,  48ft 
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IL  Imntafrmtwgm  ov  Lun^— Eqxtxtabli  Lmr  worn  RmmrasBimiT. — b 
•qaity  when  <m«  has  mad*  improTementi  Innooentlj,  or  tfanNigli  mii- 
l»ke,  ttpon  tlM  land  of  uotiior,  he  will  not  ordinarily  bo  allowod  to 
onf ofoo  a  daim  for  reimtmnoment  aa  an  aotor;  bnt  whoa  tho  tnio  ownor 
aooka  reliof  in  oqmty  ho  may  bo  roqoirod  to  mako  oompoiiMtiaa  for  tho 
frnproTomonta,  Etob  in  onch  oaao  oompontation  ia  not  allowod  for  tto 
taoroaaod  ralao  oanaod  by  tho  improromonto,  nor  will  tto  oourti  ooftafai 
n  bill  to  rooQfror  for  onoh  enhanoed  ralno  aftor  tho  tmo  ownor  hao  w^ 
mw^nd  tho  promlaoo  at  law.     WaUam»  ▼.  VamdeMi,  i86L 

800  IWAHii  S^  4;  Lahdlosd  a>d  Tmmamt,  i, 

IMPRISONMENT. 
800  Oovmronoirs,  1;  Rkiobm  Sobooi^  S. 

.  INDORSEMENT. 

Sao  AanroT»  S-5;  Amiovmuit  ion  thb  Biiikrt  ov  CRU>noBfl»  S;  Err 
Dnnoi^  6;  Fiuva  JM&OLVUMMtB,  2,  S;  Nmotiabli  InaTBUiaan^  1-4| 

INFANTS. 

1.  Am  iNVAiT^a  Dud  dooo  not  bind  him,  if,  npon  ooming  of  ago,  ho  dootdea 
to  diaaifirm  It.  It  ia  not  void  but  Toidablo,  and  tho  right  to  dimffirm  it 
ia  pononal  to  himsolt    Dolph  ▼.  Band,  2S. 

IL  Atoidahob  o#  Duds  BT~£8TOFPXL.~Tho  maro  faot  that  n  mar- 
ried woman  who  ezeoated  a  deed  while  itill  a  minor  appeared  to  bo  of 
fall  age,  and  that  the  grantee,  when  he  made  hia  pnrchaae^  belieTod  her 
to  be  of  foil  age,  will  not  eatop  her  to  avoid  the  deed,  aftor  aha  reaehea 
her  majority.    SeweU  r.  Sewefl,  006. 

ti  Am  In rAMT'i  Right  to  DisATnBM  Ha  Dbbd  Mubt  Bb  Exbbcibbd  Wrraiv 
▲  Rbisobablb  Timb  after  hia  coming  of  age.  If,  for  fifteen  yeara  after 
nttaining  his  majority,  he  residea  near  the  property  he  haa  oonveyed, 
and  knowa  of  improvementa  being  made  npon  it  and  of  ita  nao  for  min* 
ing  pnrpoaea,  without  objecting  and  without  indicating  any  intention 
of  diiaffixming  hia  deed,  he  thereby  irroTOoably  ratifiea  ik  Doipk  r. 
Hand,  25. 

C  PowBB  or  to  Sbll  Land— Whbn  Not  Implibd. — A  conToyanoo  oC 
land  to  an  infant,  in  which  no  power  to  sell  snch  laud  during  hia 
minority  ia  conferred  in  express  terms,  implies  merely  tho  right  to  sell, 
when  the  disability  of  infancy  is  removed,  and  the  law  enables  him  to 
make  a  good  title  to  the  property.  Tho  existence  of  such  a  power  can- 
not be  inferred  where  a  deed,  by  which  a  father  conveya  land  to  an  in* 
fant  married  daughter,  contains  a  clause  which  provides  that  "nothing 
b  to  prevent  her  selling  the  land,  if  she  so  desire,  by  her  husband 
uniting  with  her."    Seweil  v.  SeuftU,  600. 

$,  Dbobxb  Camcbling  Dbbd  or  iMfAsr  Mabribd  Womab— Pbopbb 
Form  or. — When  a  married  woman,  during  her  minority,  executed 
a  deed  of  her  land,  by  uniting  with  her  husband,  who  had  a  oon« 
tingent  eatate  therein,  dependent  upon  his  surviving  his  wife,  and 
brought  suit,  after  becoming  of  full  age,  to  avoid  the  conveyance,  and  it 
appeared  that  the  grantee  had  made  valuable  improvements  on  the  land, 
but  not  exceeding  the  value  of  the  rent,  no  account  ahould  be  taken  of 
the  rents  and  improvements,  and  the  decree  should  merely  require  the 
petitioner  to  account  for  whatever  part  of  the  purchase  money  aho  may 
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hKf  n^ltr^At  with  f  nttratl  flraoi  tb*  date  of  fh*  ioed,  Mid  1«ivt  to 
^■atM  neh  ftitto  M  her  hMband  hai.    SmmU  r.  SewtO,  90^ 

INHERTTANOB. 
See  DnoKNT;  Ebiatb8^  L 

INJUNCnONa 

L  MtnnoiFAL  Coaroumoim.^A  Coubt  or  Equitt,  at  the  imtuioe  of  %  tax* 
payer,  may  restrain  mnnioipal  oorporationa  and  their  offioera  from 
making  nnanthortied  appropriatiooe  of  the  eorporate  fnnde,  and  from 
making  paymenti  of  illegal  elaima.  StevenM  ▼.  8L  Marias  Trainkiff 
School,  43S. 

IL  M wiciPAi.  GoBPOBATioini— Void  Oboim ahoxs— JEteTBAnmio  "Emaotuwkt 
or.— The  enactn&ent  of  Toid  ordinances  will  not  ordinarily  be  enjoined. 
The  restriotire  powers  of  the  eoarts  should  be  directed  against  the  en« 
fofoement  rather  than  against  the  passage  of  snoh  ordinanoes.  There- 
lofe»  an  injunction  will  not  issue  to  preTsnt  county  commissioners  from 
entering  into  a  oontraot  with  a  oorporation  controlled  by  the  Roman 
Ostholio  Church  for  the  payment  to  it  of  moneys  for  the  instruction  of 
boys  eommitted  to  its  care,  though  such  contract  is  prohibited  by  the 
state  oonstitution,  and  will  be  void  if  made.  A  court  of  chancery  can« 
Dot  assume  in  advance  that  the  commissioners  will  ignore  the  real  facte 
and  Tiolate  the  fundamental  law  of  the  state  by  making  an  illegal  eon* 
traot^  and,  if  they  should  make  such  contract^  the  county  will  not  be 
estopped  from  taking  advantage  of  its  incapacity  to  make  it^  Biemm  r. 
BL  Mary*8  Training  School,  438. 

9k  LrJuxonoK  to  Rxstaaim  thb  Bbbaoh  or  a  Cohtbaot  will  not  be  granted 
vnless  the  injury  to  be  apprehended  is  not  susceptible  ef  adequate 
damages  at  kw.    DiUa  ▼.  Doebkr,  345. 

dk  Ir  THB  Pabtibs  to  a  Contract  SrEpaLAXB  iob  thb  Patmbbt  ni  Oabb  or 
In  Bkbaoh  of  a  specified  sum,  which  is  truly  liquidated  damages,  equity 
wiU  not  interfere  to  prevent  such  breach,  though  the  party  guilty  thereof 
ii  insolvent.     DUU  v.  Doebler,  845. 

§k  IvJVMonov  Will  Not  Issub  to  Comfbl  thb  DarBNOAiiT  Not  to  Bzbb* 
COM  Hi8  Tbadb  OB  Busivbss  in  a  city,  or  within  fifteen  miles  thereof, 
be  having  agreed  that  he  would  not  so  exercise  it^  and  that  if  be  did,  ho 
would  pay  complainant  one  thousand  dollars,  and  it  further  appearing 
that  he  has  not  paid  such  sum,  and  is  insolvent  DUU  ▼•  Doeblerf  846. 
See  Blbotbio  Light  CoMPANnea,  2|  Plbadiho,  1,  9;  Watxb%  8^  9, 

INSANITY. 
See  EzTBCTAHOiBB,  1)  Wnu^  4 

INSOLVENCY. 

See  Abmobmbht  iob  thb  Bbneiit  or  Cbbditob8»  8;  OvABABTTt  1^  10;  Im* 

lUMononBf  4,  6;  Mobtgagbs,  4;  Nbgotiablb  IiraTBiriiBBn^  4|  Baroit. 

INSTRUCnONa 
See  AppBALk  2;  Trial,  4;  WilUi  IS;  lip 

INSURANCE. 
L  CoBTBAor  or,  Whbb  Kntikb.— A  policy  of  insurance  covering  several 
lots  of  personal  property  in  the  same  building,  and  distributing  the 
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fU  to  each  Item,  Imt  providing  for  tho  pftyment  of  %  groa  m 
piomiiiiii,  oroatoi  an  ontire,  indiTitiUe  oontrmei.  If  noh  polio^f  ii 
ditkmed  to  bo  no  longor  binding  apon  tho  insorar  in  omo  tho  fwopottj 
io  loTled  upon  or  taken  into  powieasion  nndor  any  legal  prooeoa,  a  I0T7 
«pon  a  part  of  the  property  insared  renders  the  policy  inoperatiTO  at  to 
tho  whole.     Burr  v.  Oerman  Ins,  Co,,  90S. 

Ii  Ihivbahob  Pouct— Whbri  EiiFOROBABLB.^It  it  no  part  or  ingrodieiit  of 
a  contract  of  inturanoe  that  it  shall  be  enforced  only  in  eoafomi^  to 
the  law  of  the  place  where  it  is  execnted.  On  the  contrary  it  can  gen- 
etally  be  enforced  in  any  state  where  the  company  issuing  it  can  be 
legally  serred  with  process.  Na^ftlder  r.  Otrman-Americttm  /ns.  Cbw, 
I6d. 

C  CoiiDnioN  AoAiHCT  *'Chanob  or  PossnaioN  bt  Lbgal  Pbocob."^ 
A  writ  of  attachment  is  a  "process,"  and  therefore  a  policy  con- 
ditioned to  be  Toid  in  case  "  any  change  takes  place  in  the  tide  or 
possession  of  the  property,  whether  by  sale,  etc.,  legal  prooeas»  or  jvdi- 
oial  decree,**  becomes  inoperatiTe  when  an  attachment  is  leriod  on  sooh 
property.    Carey  t.  Oerman'Ameriean  Int,  Co,,  907. 

4.  ChAVQB    OB    POHSBSBIOM    OB    PROPBBTT,    SbIZURB    BT  OmCXB,    WhBB 

Amoubts  to. — A  seimre  of  property  by  an  oflScer  in  tho  r^gnlar 
oonrse  of  attachment  proceedings,  as  prescribed  by  the  statute,  works 
a  ohange  in  the  possession  of  snoh  property  snfBcient  to  aroid  an  in- 
■nranoe  policy  thereon,  which  is  conditioned  to  become  inoperatiTe  in 
case  *'  any  ohange  of  possession  takes  place  by  legal  process."  Oorey  ▼• 
Otrman* American  In».  Co,,  907. 

ft.  CoBDRioN  AoiiMST  Chabqb  OB  PossBsaioB,  Whbb  Bbokbn.— If  a 
policy  which,  ao  f ar  aa  the  risk  is  concerned,  createo  an  indivi- 
sible contract  ia  conditioned  to  be  void  when  a  ohange  takea  place  in 
tho  poasession  of  the  property  insured,  that  condition  ii  deemed  to  bo 
broken  if  there  is  a  change  in  the  possession  of  a  large  or  considerable 
portion  of  such  property.     Oare^  r.  Oerman'Amtrkam  Im,  Co.,  907. 

4  A  OoMOinoN  A0AIN8T  Changs  of  Possbssion  applies  to  an  inTolnntary 
ohange  of  possession  by  legal  process  as  well  as  to  a  Tolnntary  change 
remlting  from  the  action  of  the  insured  himselL  Oareif  ▼.  Otrmaih 
American  Im.  Co,^  907. 

9.   A    COBDITION    AOAINflfr    ChANOB    OB   PO88B88IOV  BT  IiBOAL    PbOOBBS  IB 

broken  when  an  officer  takes  possession  of  the  property  by  virtue  of  a 
writ  of  attachment  issued  according  to  law,  OTon  tiiough  it  afterwards 
appears  that  there  was  no  ground  for  issuing  such  writ.  Oarqf  v.  <7er- 
man-Amerkan  Ins,  Co,,  907. 

4  Obal  Waiybb  OB  FoBBBiTURB,  Whbh  Imbbbbotoal.— If  it  is  expressly 
stipulated  by  the  parties  to  a  contract  of  insurance  that  **no  officer  of 
the  company  shall  be  held  to  have  waived  any  of  the  terms  and  con* 
ditions  of  the  policy,  unless  such  waiver  shall  be  indorsed  thereon 
in  writing,"  an  oral  waiver  of  a  forfeiture  is  a  nullity.  Careg  v.  Oermam' 
American  Ins,  Co.,  907. 

il  NonoB  OB  FoRBBiTURB  OB  PoLior,  Whbm  Not  Kbobsbart.— If  a  danse 
in  a  policy  provides  that  "  it  shall  be  void "  upon  the  breach  of  a 
specified  condition,  the  insurer's  exemption  from  liability  becomes 
absolutely  fixed  aa  soon  as  that  eondition  is  broken,  and  does  not  de- 
pend upon  whether  he  notifies,  or  omits  to  notify,  the  insured,  after 
anoh  breach,  what  aotion  he  intends  to  take  in  regard  to  the  continu- 
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UM  m  f orffllttft  il  tt»  polky;    Cbrcf  ▼•  €krmim  Amnkim  /m.  CXi^ 
907. 


INTERBST. 
Sm  Dnofiuinp;  Statuth^  5;  Ububt. 

INTERSTATB  COMMEROB. 

L  iMrnsTATm  avd  Doiuestio  Gommsiiob— Rioht  to  Riai7LATi.^To  oonitl- 
loto  intantato  oommeroe  then  mast  be  traffic  and  intentate  intar- 
•oarae  iMtwean  different  atatee,  and  the  power  Tested  in  GongreM  to 
regulate  interstate  oommeroe  does  not  aathorice  it  to  regulate  the 
domestio  oommeroe  between  the  oitizena  of  the  aame  state  or  different 
parti  thereof.  This  latter  power  belongs  to  the  several  states  alone^ 
ezdnsiTO  of  the  power  of  Congress.    State  r,  Harrvb^  100. 

2.  What  Is  Not.  ^One  who  maintains  a  store  for  the  purpose  ol  carrying  fm 
business  in  this  state  is  not  entitled  to  immunity  as  being  engaged  in  in* 
tersiate  oommeroe  on  the  ground  that  he  is  the  agent  of  a  nonresident 
manufacturer  of  the  goods  which  are  kept  for  sale.  dnnmonwwUk  ▼• 
SiMlenberger,  82. 

1^  What  Is  Not. — If  a  nonresident  eomes  into  the  state  to  embark  in 
business,  his  situation  is  like  that  of  any  other  resident,  and  his  business 
done  at  his  store  is  state,  not  interstate.  It  does  not  matter  where  he 
i»btains  his  goods.  Men  who  buy  and  sell  foreign  merchandise  are  not 
necessarily  engaged  in  interstate  commerce.  OommonweaUh  r.  Schollen' 
ftftyer,  82. 

A  Ah  Original  Paokaob  Is  Sitoh  Fokm  and  Sizs  of  Paokaob  as  Is  used 
by  producers  or  shippers  for  the  purpose  of  securing  both  oonrenienoe  in 
handling  and  security  of  transportation  of  merchandise  between  dealers 
in  the  ordinary  course  of  actual  commerce.  Commowweaiih  t.  SeholUn' 
herger^  82. 

fk  QuoMABOARiNii — ORIGINAL  Pacxaoss. — A  Sale  of  oleomargarine,  other- 
wise in  riolation  of  a  state  law,  is  not  protected  as  a  patt  of  interstate 
oommeroe  by  proof  that  it  was  made,  stamped,  and  printed  in  another 
state  for  use  as  an  article  of  food,  weighed  eighty  pounds,  and  was  sold 
in  the  form  in  which  the  maker  put  it  up  at  his  factory  in  such  other 
state,  and  that  the  person  making  the  sale  was  his  agent  in  this  state, 
baring  and  maintaining  a  store  here  for  the  purpose  of  effecting  snoh 
sales.    OommonweaUh  v,  Scholknberger^  82. 

&  LioRNSB  Tax,  Whr»  Dsbhsd  Attxmptsd  Rcoulatiom  ov.— A  statute 
providing  that  *'all  exprdss  companies  doing  business  in  this  state  shall 
be  required  to  pay  a  license-tax  of  five  hundred  dollars  per  annum  where 
the  distance  OTcr  which  the  lines  of  snoh  companies  operate  or  extend 
in  this  state  is  less  than  one  hundred  miles^  and  the  annual  sum  of  one 
thousand  dollars  where  the  distance  is  more  than  one  hundred  nules,* 
imposes  a  tax  upon  the  privilege  of  transacting  business  within  the  state^ 
and,  as  regards  express  oompanies  operating  between  this  and  other 
states,  is  inralid  as  an  attempt  to  regulate  interstate  oommeroe.  (km' 
monweaUh  ▼•  Sffiiiht  578. 

?•  iNTAUDrrr  of  Tax  oh  Aamona  of.— >A  tax  may  bo  loried  by  a  stats 
upon  the  property  of  a  foreign  oorporation  within  its  boundaries^ 
although  that  corporation  is  an  agenoy  of  interstate  oommeroe^  bat  a 
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■UtoU  faiyhf  ImwhioMt  ■■wntlally  •  fcTJta  vpoA  IIm 
W  rach  a  Mfpotftfeloii,  li  aa  attomptod  ezeroiM  of  a  poirar  iMloagliig  la 
IIm  national  goTtriuiMntk  and  moat  ba  hold  iuTaUd.  Otmmmmmmkk  % 
Smith,  678. 

&  Tax  on  PBomiT  of  TaLBaRAin  Ck>MPAHin^  Wiixv  Dbimsd  a> 
▲micmD  RiouLATiON  ov.-~A  raTcnna  law  proriding  thal^  at  a 
oartain  time  in  aaeh  jmr,  tfaa  managing  offiear  of  *^any  iaiagraph  oon* 
pany,  working,  oparating,  or  controlling  any  telegraph  lino  in  tlda 
states**  ahall  "pay  into  the  treasnry  a  tax  aqnal  to  one  dollar  par  mile 
for  the  lino  of  polea  and  firat  wire,  and  fifty  eanta  per  milo '  for  oaoh 
additional  wire^**  imposea  a  tax  on  the  basineaa,  not  on  tha  property^  of 
the  oompaniat  affected,  and  if  thoae  oompaniea  are  agenciea  of  tnter- 
atata  oommerce,  the  law  ia  ioTalid  aa  being  aa  attempted  axeroiaa  of  a 
power  belonging  exdoairely  to  the  federal  legialatara.  Oommamwmhk 
r.  SnM,  678. 

il  0nnv8--STATB  CoMTaoL  Oybb.— A  atate,  through  iti  legiaUtnreb  mkj 
oonflno  the  taking  and  nae  of  tta  oyatera  to  its  own  eitiaea%  and  legolale 
their  ahipment  and  diapoeition  within  its  borders  for  the  van  of  aneh 
aitiaens  eo  as  ta  prevent  inch  oystera  from  becoming  aa  artiole  of  iatar* 
atate  oommerce.    State  ▼.  Harmh,  196. 

10.  OmsBS— Stitb  Control  Ovas.— A  state  haa  the  right  by  ataiata  fea 
lioense  its  own  oitiiens  to  oatoh  and  take  the  oysters  within  its  borders^ 
and  to  deny  to  citiaens  of  another  state  the  right  to  take  and  traaaport 
them,  and  to  absolntely  prohibit  their  shipment  beyond  its  bordars^ 
and  to  regulate  their  sale  therein,  not  imposing  aay  conditions,  bordens, 
or  restrictions  upon  the  oyster  aa  a  commodity  after  it  haa  entered 
another  state  or.  after  it  is  legally  delivered  in  the  home  atate  for 
asportation  by  any  of  the  means  by  which  interstate  oommeroa  la 
affected.    StaU  ▼.  Hanmh,  IM. 

IL  OrsTBaa-^STATa  Qpmtbol  Otbb— Whbit  Bbookb  Astiolb  or  Ibtbb^ 
■TATB  CoMMBBOB. — ^A  sUte  has  the  right  by  atetnte  te  limit  the  ezpor* 
tetion  of  oysters  taken  within  its  borders  to  such  aa  may  have  beea 
ahelled  before  ahipment,  and  when  the  atetete  ao  provides  the  oystac 
aannot  betoma  aa  artida  of  interstete  oommeroa  whila  la  the  ohelL 
Stai€  ▼•  Harrwb,  196. 

IKYSNTIOKa 

See  Kbobiybbs,  S. 

IRBIOATION  OOMFANIBa 

L  Watbbs— Statto  of  Ibrioation  Gompant.— An  irrigation  or  canal  com* 
paay  ia  aot  the  proprietor  of  the  water  diverted  by  tt^  bat  ia  only  an  in* 
tarmediate  agency,  existing  for  the  pnrpoee  of  aiding  oonanmers  ia  the 
ezereiae  of  their  oonatitntioDal  rights*  es  well  as  a  private  enterpriae  proee 
ented  for  tha  benefit  of  ite  ownera     W^ati  ▼•  Larimtr  ttc  Irr,  Oiw, 

t»  WATBRa— OoifaTRUonoif  ov  CoBTRAor  FOB.— Under  a  oontraot  batweea 
an  irrigation  ditch  company  and  water-tekera  by  which  each  taker  has  the 
right  to  a  definite  amount  of  water,  and  proriding  that  tha  sale  of  water 
ill^te  ahall  terminate  when  the  ontstanding  righto  ahall  equal  tha  esti- 
■iated  oapadty  of  the  ditch,  and  giving  the  company  tha  power  to  dia- 
teibato  tha  watera  fiowiag  tiirovgh  ite  diteh  jmw  rmia,  among  aiiatiag 
water-takers,  if  from  any  cause  the  supply  ahall  beoome  inadequate  to 
furnish  an  amount  equal  to  then  cute  tending  rigbt%  the  company^ 
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to  dls^MMtt  €f  water  rigbte  fe  limited  by  the  ftumlditBg  oapMilj  «l 
ditoh  M  dependnit  upon  the  eoaroe  of  rapply  er  other  einmiuitaneei 
MdMl  I9 iti ourying oapofiity.     WfoUw.  LaHamtm,  /rr.ax,880l 

Boo  OoviBAon^  4|  6;  Watdii^  S^  4|  9L 

JOINT  LIABILmr. 

DmoBS— RniAsi  or  Okb  or  Siybral— CoiraiDiBATioir.— An  egree* 
t  between  the  holder  of  a  note  and  one  of  the  joint  makere  thereof 
that  upon  payment  of  one-half  of  the  note  by  enoh  maker  the  holder 
will  probate  it  againet  the  estate  of  the  other  maker  to  reooTer  the  re* 
naining  half  ia  Toid  for  want  of  consideratioo;  and  a  failure  to  so  probate 
the  note  is  no  defense  to  a  suit  on  a  judgment  for  the  balanoe  of  the 
aoto  reoorered  againet  such  joint  maker.    Dcaridton  ▼•  Bwrk$^  S87* 

JOINT  TENANCY. 

See  Husband  ahd  Wir%  C 

« 

JUIXJES. 
See  JusoMBNTii^  1. 

JUDGMENTS. 

L  JvsoifxiiT  BT  DnQUAuriBD  JuDOB. — ^In  an  notion  to  declare  a  Judgment 
pertioipated  in  by  a  disqualified  and  interested  judge  a  nnlUty,  tiie  fMit 
that  the  major  portion  of  the  members  of  the  oourt  were  disinterceted, 
and  that  a  large  number  of  parties  litigant^  other  than  such  disqualified 
Judge,  were  intereeted  in,  and  would  be  aiSected  by,  such  judgment  if 
not  without  weight.     Board  <^  Ccmmkskmers  ▼•  JiuUee,  528. 

ti  JuBOMBMTa  Upob  Ck>B8TBUonyB  Sbryiob  of  PBooBfls— Warbiho  Obdbi^ 
Sbqvuitbs  or.— The  omission  of  the  name  of  the  defendant's  poetoflBea 
in  the  affidarit  upon  which  the  warning  order  ia  made  will  not  iBrali- 
date  a  judgment  rendered  upon  construoti?e  service  of  proeesi.  Oarr  ▼• 
Oarr,  614. 

%  JuiMutBicn  UroB  GoBerBuonvB  Sbbtiob  of  Pboobbs.— Thb  Pbbmatvbb 
Hbabimo  of  an  action  oommenced  by  publication  of  eummons  %ill  nol 
inTtlidate  the  judgment  rendered  therein.    Oarr  ▼•  (hrrp  614b 

4.  JvDQMBBT  Lubs— Whbthbb  Attach  TO  Labimi  Fkavdvlbbtlt  Cob* 
▼BTBDb — ^When  a  debtor  oonveys  hia  property  ia  fraud  of  ereditot%  bo* 
fore  the  rendition  of  judgment  againet  him,  by  a  oonTeyanoe  valid  be* 
tween  the  parties  to  it^  such  judgment  doee  not  ereate  a  lien  on  snoh 
proper^  by  operation  of  law.    DaMaom  r.  Burhet  867« 

§,  JvooKBBT  L1BB8— Whbb  Lo8T  BT  Nbolbof.— When  atatnlsa  prseeriba 
the  time  during  which  judgment  ehall  hare  tho  foroe  of  liena  on  the  had 
of  judgment  debtors,  one  who  haa  neglected  to  enforce  his  judgment  Uea 
In  proper  time  will  not  in  equity  he  reUered  from  tho  ooneequoncea  el 
hia  neglect    Ihvidton  r.  Burks,  867. 

C  VbBMBB  Dbouzob  Whbb  Not  Rbb  Jiri>xoATA.— It  wHI  not  be  preenmed 
that  the  supreme  oourt  adjudicated  a  queetion  not  before  it  in  a  formar 
enee^  not  affecting  the  rights  of  the  same  partiesi  and  oollateral  thereto^ 
■o  as  to  make  that  decision  a  rule  of  the  case  upon  new  qnestiono  tiiero* 
after  arising  between  other  parties.    O'Britm  ▼•  MoffiU,  Mfii 

%  Bm  Jqpuuta— Whbrb  8btbrai»  Dbfbbsbs  Abb  Plbadbd,  upon  all  el 
whiah  atridanoa  is  gif en,  a  general  rerdiot  in  faTor  of  the  defendant  foli 
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hfwd  bgr»  Jsdgnmi  lh«rtoo»  it  allaMl  yrlwa/idli mrHitmm Ifcat  tl 
tb*  iMaat  WM*  found  In  Ui  faTor.  Tharafore  if  ia  mi  ftotiMn  of  tmpMi 
fflw  dotiMMi  fitgH  agiiul  a  dty  lor  remoTing  oofl  frooi  oa  oWiifiil 
■Irott^  tho  dofondant  ploadod  1,  that  the  loMt  imgm  is  a  paUie  higkw!^ 
t,  tbt  otatatt  of  limitationt)  Z,  that  tho  loam  la  {no  k  tho  propor^  of 
Iho  dofondant,  and  ovidenoo  waa  ollsrod  by  both  parfeiea  on  all  tho  iano^ 
and  a  goneral  rerdiot  ontorod  in  &k?or  of  tho  dofendant^  aaoh  ▼vdM 
ia  in  a  anbaeqnont  aetion  botwoon  tho  tamo  partiao*  primh/iuk  oridonoa 
that  all  tho  iatnea  woro  found  in  faror  of  tho  doffondank  Rkoadt  r. 
M€tropo^4SS. 

IL  JuDoioiiTi  or  SmiB  Satis— Bcrdht  ov  Pboov  xv  Aonov  ov.— U  a 
Jndgmeat  of  anothor  atato  ia  offerod  in  oridonoo,  tho  bordon  of  proof  b 
npon  the  party  who  roliot  upon  it^  to  ahow  that  it  ia  valid  aoooading 
to  tho  laws  of  tho  atate  within  whoao  Joriadiotion  it  waa  prononnood. 
Tkomoi  ▼.  PendleUm,  780. 

ti  JuDOMSim  ov  Sum  Statu— Ooxplaiiit  nr  Aonoir  oir.— A  oompUnt 
npon  a  jndgment  racoTorod  in  anothor  atata  oontaining  a  oopy  of  a  aola 
and  power  of  attorney  npon  which  tho  Jndgmont  waa  rendered  befon 
the  matnrity  of  the  note  ia  inenffioient  in  tho  abaanoo  of  aay  aUogatioa 
of  law  anthorising  the  rendition  of  anoh  jndgment^  to  anatain  aa  attaoh- 
ment  iassad  npon  aa  affidavit  atating  no  gronnd  of  olaim  ezoept  by 
referenoa  to  anoh  complaint.     77ioma§  t,  Pettdlettm,  726. 

1€l  VAOATiito  VOB— ATroRHST*a  MiSTAKB.— If  a  defendant  having  a  maii- 
toriona  defenae,  relying  npon  the  erroneona  advice  of  hia  attotnoyf 
allowa  a  jndgment  by  default  to  bo  rendered  against  him,  hia  failara 
to  anawer  in  time  may  be  excused,  and  the  jndgment  aot  aaide  ao  aa  to 
allow  him  to  anawer,  when  he  acte  promptly,  and  none  of  the  partiea 
are  prejudiced  by  reopening  the  judgment.     Baxter  v.  Ohde,  683. 

IL  Vaoativo  DnvAULTa— iMPOaiifO  Tbrms. — A  court  oan  modify  a  defaalt 
judgment  by  depriving  it  of  ita  ordinary  character  aa  ra  judicata  and 
leave  it  in  full  force  aa  a  lien,  or  collateral  aecurity,  for  any  judgment 
finally  recovered.    Orinpold  Linaeed  Oil  Co,  v.  Xee^  70L 

VL  Vaoatimo  Dbvaults — Imfosimo  Tbrms. — A  court  may,  npon  open- 
ing a  jndgment  rendered  by  default,  impoae,  in  addition  to  ooata  aa 
ternia»  that  the  judgment  atand  aa  aecurity  for  any  judgment  finally 
recovered,  in  the  abaence  of  a  good  and  auffident  bond  for  the  paymoi^ 
of  anch  final  judgment.    Oritwold  Linked  Oil  Co.  t.  Lee^  761. 

IS.  VAOATiiia  Dbvaitltb — ^DnoRRTioir  ov  Court.— The  granting  of  appli- 
oationa  for  relief  from  judgmenta  by  default  ia  entirely  within  the  di^ 
oretion  of  the  court  to  which  application  is  made.  Oriawold  lAmeed  (M 
Co.  V.  £ce,  761. 

14.  Vaoatino  DxvAiTLTa— Rblisv  Whsn  Orabtsd. — ^A  Jndgment  by  default 
abonld  be  opened  and  leave  given  to  anawer  npon  prompt  application 
therefor,  and  a  good  and  anfficient  ahowing  of  miatake,  inadvertODce^ 
aurprise,  or  exeuaable  neglect,  together  with  an  affidavit  of  merita  atat* 
ing  that  the  applicant  prima  /aoe  haa  a  good  defenae  and  makea  tho 
applicatiou  in  good  faith.     Oriswold  Linseed  Oil  Cb.  v.  Lee,  761. 

1ft.  Vaoatino  Defaults— Evidbnor.— On  the  hearing  of  an  application 
to  act  aside  a  judgment  rendered  by  default^  and  for  leave  to  aa* 
awer,  the  evidence  is  confined  to  the  question  whether  or  not  the 
Jndgment  has  been  taken  through  the  inadvertence^  miatake,  aurprisi^ 
or  ezonsable  neglect  of  the  defendant.  He  ia  not  required  to  maka 
more  than  anch  a  prima  fade  ahowing  on  the  merita  aa  ariaea  from  hk 
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aAdftTitii  and  trldosoa  to  oontroftrt  the  mtrito  of  Ui  def erne  it 
imkTaai  to  th«  i«iM^  uid  inadmiaubk.    QrUwM  Uwmd  00  Ok  f* 

1m  Apfsai^  6|  Awabd^  1;  Courts;  Okkditob's  Suit;  HomnmASi^  % 
JuBUDKnunr^  4-6|  Mabbiaob  and  Divobo%  2|  MoBTOAaM^  9l 

JURI8DICJTI0N. 

L  JuRiBDiunoN  ov  SupBKMB  CouBT  may  be  inroked  vpon  an  appeal  from  a 
Judgment  of  the  dUtriot  conrt  or  of  the  coart  of  appeala  in  aotiona  that 
relate  to  a  freehold.     Wyati  t.  Larimer  eU,  Irr,  Go.,  280. 

%  Kwwwfjt  OF. — When  judioial  tribanale  have  no  jnriediotion  of  the  inbjeol 
matter  on  which  they  assume  to  act,  their  prooeedinga  are  abeolntely 
Toid,  bnt  when  they  have  jurisdiction  of  the  subject  matter,  irregolaiw 
ity,  or  illegality  in  their  proceedings  does  not  render  them  void,  bat 
merely  voidable.     Toum  qf  Wayne  v.  CaldweU,  750. 

I.  Whbn  Not  Aoquibbd.— An  appellate  court  acquires  no  jurisdiction  of  a 
question  of  damages  to  be  awarded  in  laying  out  a  public  highway^ 
when  such  highway  is  illegally  laid  out^  on  the  ground  that  the  pro* 
eeeding  of  the  lower  tribunal  in  establishing  such  road  are  void  for  B 
failure  to  comply  with  statutory  requirements.  Town  qf  Wayne  t. 
CaidweU,  760. 

4.  Right  ov  Coubt  to  Dxtbbminb.— A  court  which  is  oompetent  to  deddt 
on  its  own  jurisdiction  in  a  given  case  can  determine  that  queetioB 
at  any  time  in  the  proceedings,  whenever  that  fact  is  made  to  appear  to 
its  satisfaction,  either  before  or  after  judgment.  Town  of  Wayne  t. 
aOdwell,  760. 

I.  Attachmbnt — Sbrvigb  bt  Foblioation.— If  property  is  attached  and  tha 
defendant  served  by  publication  only  the  court  has  jurisdiction  to  render 
a  judgment  personal  in  form,  but  affecting  only  the  property  attached. 
Neufelder  v.  Qtrman  Amerkan  Ine.  Co.,  166. 

6.  Watbeb — ^Fbbbbold  in — Jubisdiction. — ^An  action  to  enjoin  a  permanent 
diminution  of  a  perpetual  right  to  have  a  certain  quantity  of  water  flow 
through  an  irrigation  ditch  involves  a  freehold,  and  the  supreme  court 
has  jurisdiction  to  review  the  judgment  in  such  action  on  appeaL 
Wytm  V.  Larimer  eU,  Irr,  Co.,  280. 

7«  Waiybb  ov  by  Stipulation.  •Mere  irrregularities  in  judicial  proceedings 
may  be  waived  by  stipulation,  but  no  such  waiver  can  confer  jurisdio- 
tion  on  any  tribunal  having  no  jurisdiction  of  the  anbjeot  matter  ol 
tho  action.    Townqf  Wayne  v.  CaUlwdlt  76a 

See  CBABITIB8,  i. 

JURY  AND  JURORa 
See  Tbial,  8. 

JURY  TRIAL. 
See  Rbiobm  Schools^  i. 

JUSTICES  OF  THB  PEAOBb 
See  RnoBM  Sobools^  1-4. 

KIKDRBD. 
SeeDBsoBNT* 
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LANDLORD  AND  TSNANT. 

1.  DMTBVonoK  OF  PRBMisn— RiooYBBT  OF  BsRT  Paid  Oi  AsTAiraiL^-A 

tenant  in  posaaision  of  premitea  for  which  ho  payt  a  monthly  rental  ia 
adranoe  ia  entitled  to  reeorer  the  amount  paid  for  that  part  of  the 
month  remaining  after  the  total  deetmctioo  of  the  premioea  b/  iiro  or 
otherwise.     Porter  t.  TuU,  172. 

$L  FdRFBiTUBX  or  Lbabihold  Imtxbbt  iir  Lahd  ia  not  implied  nor  farorad 
in  law.     WUlianu  ▼.  VanderUU,  i86. 

H  Waiyxe  of  Forvbitubb  of  LBABB^Emcr  ov  Mioravio's 
Althongh  generallyy  an  act  done  by  a  landlord  knowing  of  a 
of  forfeitnre  by  hia  tenant,  affirming  the  ezistenoe  of  the  leaa 
recognising  the  leasee  aa  hia  tenant  ia  a  wairer  of  anoh  forfeitnra^  yot  a 
landlord  with  anch  knowledge  and  also  knowledge  that  the  premiaea  are 
undergoing  repaira  nnder  the  direction  of  the  leaaee,  bnt  with  no  ra- 
aaon  to  believe  that  the  latter  ia  not  able  to  pay  his  debta,  ia  not  obliged 
to  aaanme  that  the  employeea  will  not  receive  their  money  from  the 
lessee,  and  declare  an  immediate  forfeiture  to  save  himself  from  liabili^ 
nnder  a  mechanic's  lien.     WiUiatm  ▼.  VanderbiU^  4:86. 

i.  Improvbmbntb— Equitabli  Lisw  fob  Avtbb  FosFBinrRB  of  Lbasb.^ 
A  party  who  repairs  buildings  on  leased  premiaea  nnder  a  oontraotwith 
the  tenant,  bnt  without  anthority  or  contract  ezpreaa  or  implied  from 
the  landlord  to  pay  therefor,  ia  not  entitled  to  an  equitable  Uen  on  the 
premiaea  for  the  ralne  of  the  improTementa,  if  the  leaae  ia  declared  foiw 
feited  for  nonpayment  of  rent  aa  provided  for  therein,  anbaeqnent  to 
the  time  when  the  improvementa  are  oompleted.  WilliamM  ▼•  Fiawier- 
M<,480. 

I.  Fobfbitubb  of  Lbabk— a  Dbmand  fob  Rxht  on  the  day  it  falla  dm 
la  not  neoeaaary  in  order  to  oanae  a  forfeiture  of  the  leaae.  Tho  lenor 
may  declare  a  forfeiture  on  aome  anbaequent  day,  WaHttam  v.  Fander 
ftjft,48e. 

C  Obb  Lbssbb  OAiriroT  Dbbtrot  Riobtb  of  hia  oo-leaaeeo  nor  extingnirii 
their  title  by  conveying  to  hia  leaaor.     WUliam$  ▼.  VamderbiUt  488. 

7«  SuRaBMDBB  of  Written  leaae  may  be  made  by  parol,  by  abandonment  af 
the  premises  by  the  tenant  and  entry  by  the  landlord,  or  by  an  ozooaiad 
agreement  to  aurrender.     WilliamM  ▼.  VcmierbiU,  488. 

I.  Suhrbbdbb  of  Lbabbd  Pbbmisbb  operatea  from  the  ozeeatioB  of  n  new 
leaae  with  the  tenant'a  oonaent  to  another  who  entera  therennder  aad 
paya  ren^  or  from  an  agreement^  either  ozpreaa  or  implied,  to  releaaa 
the  original  leasee  and  acoept  a  new  tonant^  or  from  an  aotnal  aad  coo- 
tinned  change  of  poaaeaaion  by  tho  mntnal  oonaent  of  the  partieo  IFi0* 
imuv.  VanderbiU,  4S6. 

t.  ABBUMPsiT^CoNOTEuomm  NonoB  OF  ICatboal  Faoi;  Wmor  Nor  av 
EBTOFPBL.^If  a  landowner  haa  taken  water  to  n  mill,  and  loaaed  it  ia 
connection  therewith,  the  leasee  ia  entiUed,  in  the  abaenoo  of  aotoal 
notice,  to  infer  that  there  la  no  reatrietion  upon  the  water  righta,  and 
mere  conatmotive  notice  from  the  reoord  of  a  deed  limiting  thoae  righti 
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will  not  estop  him  from  reooToriiig  rent  which  he  hae  paid  to  the  lessor 
in  the  belief  that  no  sneh  limitations  existed.  BetUU  t.  WUtUr,  871. 
10.  ABSuimiT— BsooYXBT  OF  Bbut  bt  LnsKB  Upon  Failobi  ov  LnsoBli 
TiTLB. — Where  a  lessee,  after  accepting  a  lease  of  land  and  water  rights^ 
discovers  that  another  person  lays  eiaim  to  the  water  rights^  and  tiM 
lessor  therenpon  insists  that  he  is  entitled  to  the  rent^  bnt  promises  t* 
do  *'  whatever  his  contract  calls  npon  him  to  do^**  and,  if  the  contrad 
requires  it^  ''to  stand  between  the  lessee  and  the  other  daimant^"  tiM 
rent  which  the  lessee  is  afterwards  forced  to  pay  to  snch  claimant^  whs« 
the  proprietorship  of  the  water  rights  has  been  established  may  be  i#> 
covered  from  the  lessor.    Bedell  ▼.  Wilder^  871« 

See  Meohanio's  Lnx«  7-18. 

LARCENY. 

LSOovrarr.^To  Ck>V8TiTUTB  Laboxnt  there  mnst  be  a  trespass,  that  1% 
a  taking  of  property  withont  the  consent  of  the  owner,  coupled  with  sa 
intent  to  steal  the  property  so  taken;  and  the  crime  ii  not  committed, 
when,  with  the  consent  of  the  owner,  his  property  is  taken,  however 
guilty  may  be  the  taker's  purpose  and  intent.    Connor  v.  People,  295. 

Si  DiooTixo  Into  Cbimb. — Larceny  is  not  committed  when  property  is 
taken  with  the  consent  of  the  owner,  althoagh  such  consent  is  given  for 
the  purpose  of  decoying  and  entrapping  the  party  suspected,  and  the 
latter,  when  taking  the  property,  did  not  know  of  the  consent  which 
prevented  the  criminal  quality  from  attaching  to  the  act  Connor  t. 
People^  295. 

t.  Btidsnob — Character  or  Ambiguous  TRANSAcrioir,  When  Mat  Be 

Shown  bt  Frooe  or  Other  Crimes. — On  a  trial  for  larceny,  in  which 

the  only  direct  evidence  for  the  state  consists  of  the  narrative  of  an 

accomplice,  which,  as  regards  the  act  set  forth  in  the  indictment,  leaves 

room  for  a  reasonable  doubt  as  to  the  felonious  participation  of  the 

defendant^  such  participation  may  be  established  by  other  portions  of 

the  same  narrative  showing  that,  on  the  same  expedition  during  which 

th*  larceny  is  alleged  to  have  been  committed,    the  defendant  had 

actively  engaged  in  abstracting  other  personal  property  from  various 

places,  and  by  the  testimony  of  the  owners  of  the  stolen  articles  that 

they  were  in  the  places  from  which  the  accomplice  asserts  them  to  have 

been  taken,  were  missed  about  the  time  at  which  the  accomplice  said 

the  expedition  took  place,  and  were  afterwards  found  and  identified  on 

the  defendant's  premises.     But  evidence  of  a  larceny  committed  by  the 

defendant  and  his  accomplice  during  a  second  expedition,  undertaken 

upon  the  renewal  of  a  purpose  entertained  before  the  first  expedition,  has 

no  legitimate  tendency  to  support  the  charge^  and  should  be  excluded. 

StaU  T.  KeUey,  88ii 

See  Appeai^  B» 

LEASK 
See  Ckatibl  MoRTOAQEflb  !»  8;  Landlord  and  Txnanti  Meohavio's  Lieb^ 

7-10. 

LEOISLATUR& 
OoHBnTunoNAL  Law.— The  LEoisnATURE  Fousessbs  thb  Whole  Leoisla- 
tiyb  Power  of  the  people,  except  so  far  as  such  power  mv  ^  limited 
by  the  eonstitation.    People  v.  Cannon,  666b 

See  Mechanic's  Lien,  A. 
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.     U0EN8S. 

Lioiim  TO  Bntib  PRsmniB  n  Oabi  of  Fiul^Li  mm  of  irt  Ia  a  IndUipff 
the  poblio  anfchoritiM,  fire-patrol  men,  or  priTate  pertiee  may  eoier  vpoa 
adjacent  premieee*  as  they  may  find  it  neoeeeary  or  oonTonientb  in  their 
effort!  to  extinguish  or  to  arrest  the  spread  of  the  flames,  and  tbon^ 
they  haTo  no  permission  to  enter  they  have  an  implied  lioenae  by  law  to 
do  so  in  order  to  save  the  property.     CNbtom  t.  Leonard,  376b 

1m  B^QgiBi,  1;  COHTBAOXB,   10;   Sliotrio  Lioht  OoMPAHms  Iim- 

•TATB  COKMSBO^  6^  I0|  BAILR0AD8»  13;  RlAL  PBOrUCTT,  1-4. 

CkBDRon's  Bill— Lmr  Criatkd  bt.-— The  filing  of  a  ereditor^s  bOl  and  tiM 
servioe  of  prooess  creates  an  equitable  lien  upon  lands  frandnleoUyoon- 
Toyed  by  the  judgment  debtor,  and  when  the  eroditor  has  no  lien  on  the 
property  sought  to  be  reached  it  is  the  filing  of  the  bill  in  equity  after 
the  return  of  the  execution  at  law  which  gires  him  a  spedfio  lien.  In 
such  case  the  lb  pendeni  is  an  equitable  lery,  and  ereates  an  equitable 
lien  on  the  lands,  and  it  is  wholly  unimportant  that  the  final  decree 
establishing  the  lien  and  ordering  a  sale  is  not  rendered  until  hmg 
after  the  judgment  at  law  has  ceased  to  be  a  lien,  by  force  of  the  statute 
upon  the  real  eetate  of  the  judgment  debtor.    DaMmm  t.  Burie,  367. 

8oo  Osbditor's  8i7It;  JoDOMUVTa,  4,  5,  11;  Landlord  avd  TrhahTv  4; 
Mbohamio*s  Lixv,  15;  Mortoaoes,  13;  Kono^  1;  FBOona. 

UMFTATIONS  OF  ACnONa 

L  Whin  Will  fiuN  Aoaimst  Municipautub.— The  statute  of  linutatloni 

runs  against  municipal  oorporations  such  as  cities,  towns  or  counties 

except  as  to  the  property  deyoted  to  a  public  use^  or  held  upon  a  public 

trust,  and  contracts  and  rights  of  a  public  nature.    CUif  q^  Be^fitrd  t. 

WiUard,  663. 

&  Whrn  Runs  Against  Land  Ownsd  bt  Munioipalitt.— When  land  ii 
held  by  a  county  in  its  private  capacity,  subject  to  sale  by  it  to  private 
IndiTiduals,  and  is  by  it  conveyed  to  a  city,  the  statute  of  limitations 
runs  against  both  county  and  city  in  favor  of  an  adverse  holder  for  the 
statutory  period.     CUy  cf  Bedford  r.  WiUard^MS. 

IL  Ir  AiTBR  THN  DrvoRGN  or  A  HnsBAMD  AND  Win  lands  which  they 
before  held  as  tenants  by  the  entireties  are  sold  under  an  execution 
against  him,  and  the  purchasers  take  and  maintain  possession  of  the 
whole  thereof,  claiming  title  adversely  to  the  wife,  her  right  to  anain- 
tain  an  action  for  the  recorery  of  such  land  is  barred  by  the  statute  of 
limitations  of  Tennessee,  if  she  has  not  brought  such  action  within  five 
years  after  such  adverse  possession  began.     JBopton  ▼.  Foioikei,  120. 

4.  BisiDSNCB  Out  of  Statb.— When  one  has  an  eetablished  residence 
within  the  state  he  can  only  "depart  from  and  reside  outside  the 
state"  by  changing  his  residence  and  taking  up  an  actual  residence 
•Isewhen,  as  distinguished  from  a  temporary  sojourn,  and  the  fact  that 
bo  departs  from  and  remains  out  of  the  state  for  some  considerable  timo 
without  changing  his  permanent  place  of  residence  does  not  interropl 
the  running  of  the  statute  of  limitations.    Kerwtm  T.  SaNrn,  6A5w 
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Bnn>niGl  Out  of  Stati.— A  Gongrdismaa  wlio  Imtw  Ui  how  in  the 
ooonpanoy  of  aenranti  daring  tMsionfl  of  Congreaa  and  then  rMidei  with 
his  family  in  rented  premiBoa  at  the  national  oapital,  returning  to  and 
ooonpying  hie  pennanent  home  daring  oongressional  reooiaei,  without 
intending  to  ehange  hit  plaoe  of  reaidenoe^  doee  not  at  any  time  reside 
out  of  the  state  so  ae  to  interrapt  the  running  of  the  statate  of  limita* 
iiona.    JEerwte  t.  Sabin,  645. 

SeeTAXJB,  3. 

LIS  PENDENS. 
See  LiUHS. 

LOTTERIEa 

L  What  Is. — A  lottery  Is  a  scheme  by  which,  on  one's  paying  money 
or  some  other  thing  of  Talne,  he  obtains  the  contingent  right  to 
have  something  of  greater  Talae,  if  an  appeal  to  chance,  by  lot  or  other- 
wise, under  the  direction  of  the  manager  of  the  schemoi  should  decide 
in  his  favor.  A  Talaable  consideration  must  bo  paid,  directly  or 
indirectly,  for  a  chance  to  draw  a  prize  by  lot»  to  bring  the  transaction 
within  the  class  of  lotteries  or  gift  enterprises  that  the  law  prohibits  as 
oriminaL    Orosa  t.  People^  292. 

fl.  What  Dobs  Not  CoNffrmTTB. — A  gratuitous  distribution  of  property 
by  lot  or  chance,  if  not  resorted  to  as  a  device  to  evade  the  law,  and 
no  consideration  is  derived  directly  or  indirectly  from  the  party  receiv- 
ing the  chance,  does  not  constitnte  a  lottery  prohibited  by  law.  Cram 
T.  People^  292. 

ll  What  Dois  Not  CoNvnTUTi.— The  gratuitous  distribution  of  busi- 
ness cards  to  purchasers  and  nonpurchasers  alike  which  entitle  the 
holders  to  a  chance  in  a  drawing  for  a  piano  to  be  determined  as  the 
holders  of  such  chanoes  might  elect  is  not  a  lottery  prohibited  by  law. 
OroM  V.  People,  292L 

4.  Ck>N8iDBRATioii  TOB  Chahob.— The  fact  that  ohancas  in  a  drawing 
for  a  piano  are  gratuitously  and  indiscriminately  given  away  to 
induce  people  to  visit  a  certain  store  with  the  expectation  that  they 
may  purchase  goods  and  thereby  increase  trade  is  a  benefit  too  remoto 
to  constitute  a  consideration  for  the  chanoes  and  make  it  a  lottery  pro- 
hibited by  Uw.    CVtMs  ▼.  People,  292. 

MALICK 
See  Attaohmbmt,  4»  0b  8i. 

MANDAMUa 
L  Owwum  AMi>  QnnoBRB^MAirDAMUB  Will  Ln  to  Oompbl  Aoobftavob 

of  a  municipal  office  by  one  who^  possessing  the  requisite  qualifioatioiuib 
refuses  to  aooept  the  office  after  he  iias  been  duly  elected  or  appointed 
thereto.  Peopk  v.  WiUianu,  614. 
&  OffioB  AVD  OjnoBBS— Mavdamub  to  Compbl  Aoobftavob  ov  Omoa. 
One  elected  to  an  office  owes  a  duty  to  the  publlo  to  qualify  himself 
therefor,  and  to  enter  upon  the  diseharge  of  his  dutiea,  and  upon  a  ro- 
fnsal  10  to  do  he  may  be  compelled  by  fiumdamu$  to  assume  tho  offloo 
and  take  upon  himself  the  dutiee  thereof,  although  he  is  also  subjeol  to 
Indietinent  or  fine  for  a  failure  to  do  so.    People  ▼•  WUUame^  514. 
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B»  HAVBAicut  10  Coxm  AooirTAiroB  of  OrnaB.^A  penoii  duly  eUeM 
or  ai^poinied  to  a  poblie  monioiiMl  office  who  rof  um  to  qoali^  and  m^ 
■oma  tho  datioeof  mioh  offioo  upon  notioa  of  bu  eleotioa  or  appoinloBMil 
maj  ba  oompeUad  to  do  lo  by  writ  of  momdamm,  without  any  fonnal 
damand  apoa  him  to  accept  tiie  office,  notwithitanding  the  laat  that  a 
■latiita  proTidaa  a  penalty  for  hia  refnaal  to  accept.  Peotpk  t.  WUBam»t 
Hi. 

MARKETS. 

POwim  OF  Oouxxs  TO  DiOLABB  Thsic  to  bx  PuBua— If  a  market  baa 
not  been  aetabliahed  by  municipal  authority  or  by  Tirtne  of  a  market 
franohiae  by  the  state  such  market  cannot  be  deemed,  merely  bocanae  of 
the  map[nltnde  of  the  busineit  carried  on  therein,  to  be  impreaaad  with 
a  public  use,  so  as  to  be  held  by  the  courts  to  be  a  public  market  in  that 
sense,  and  subject  to  the  rules  of  a  public  policy  peculiar  to  that  dass 
of  markets.  American  Live  Stock  Co,  t.  Chicago  Live  Stock  Exckange^ 
880. 

MARRIAQB  AND  DIVORCE. 

1.  DiTOROB— Altmort— LxwD  Lm  as  Bae  to.— A  wife  who  laada  a  lewd 
lifci  yielding  her  person  to  the  embraces  of  different  men,  has  no  daim 
upon  her  husband  for  support  and  maintenance  or  alimony  when  divorce 
is  granted  to  the  husband  on  account  of  her  misconduct.  A  court  abuses 
its  discretion  in  granting  the  wife  alimony  in  such  a  case.  Spaaddingrm 
Spaulding,  534. 

S.  JuDOMBNT  OF  DiTORCB,  Whxn  Will  Kot  Bb  Vaoatbd  oiT  Pbhtiov. 
When  a  woman  who  haa  been  divorced  on  the  ground  of  desertion 
brings  suit  after  her  husband's  death  to  recover  a  widow's  part  of  his 
estate,  averring  that  the  decree  of  divorce  ia  a  nullity  for  the  reasoa 
that  she  had  no  noUoe  of  the  proceedings  against  her,  and  that,  although 
aha  abandoned  her  husband,  she  was  forced  to  do  so  by  his  cruel  treat- 
ment, and,  issue  having  been  joined  on  these  averments,  it  appears  not 
only  that  she  had  actual  knowledge  of  the  pendency  of  the  proceedings, 
but  that,  if  she  had  made  her  defense,  her  husband  would  have  been 
entitled  to  a  decree  in  his  favor,  the  equity  of  the  case  is  against  her, 
and  the  judgment  of  divorce,  even  if  erroneous,  cannot  be  reopened  and 
Taoated  upon  a  petition  in  a  court  of  chancery.  Carr  t.  Catrr^  614. 
Bee  Dowbb,  1;  Husbahd  and  Wif%  L 

MARRIED  WOMEN. 
See  Ibfahts,  4,  5b 

MASTER  AND  SERVANT. 
B—  DAXAOBa^  t|  Nboliqbmgb,  5-6;  Railboaos,  16|  SuBBmHzr,  UL 

MECHANIC'S  LIEN. 

L  KonoB  OF  OLAm.— A  notice  of  a  mechanic'a  lien,  descriUng  the  property 
aa  all  of  a  certain  lot  except  the  west  twenty  feet  thereof,  is  inaufficient 
when  the  building  also  occupies  a  portion  of  another  lot,  although  it  ia 
alao  deacribed  by  a  certain  name  and  aa  being  located  at  the  northwest 
eomer  of  two  streets.     Whittier  t.  SteUon  ete.  Mill  09.,  149. 

%  NonoB  OF  Claim — Mistakb  in.— A  mechanic'a  lien  for  material  used 
in  a  building  constructed  by  owners  of  adjoining  lots,  under  one  CM^ 
tract,  the  material  being  famished  under  the  supposition  that  it  ia  foff 
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llie  6iitb»  baildiDg  as  the  property  of  the  owner  ag&iDst  whom  the 
tiAim  ie  filed,  ii  not  Toid  becaoae  it  covers  some  material  not  need  in 
the  part  of  the  building  described,  bat  used  in  the  part  belonging  to  th« 
other  owner.  The  claimant  has  a  valid  lien  for  the  material  furnished 
for  and  used  in  the  part  of  the  building  described,  and  may  recover 
therefor  against  the  party  named  in  the  claim  by  remitting  for  the  re- 
mainder not  need  in  his  part  of  the  building.  WhitUer  v.  SUUon  etc 
Mill  Co.,  149. 

t.  NonoB  ov  Claim — ^iNsniviciBMcr  ov  Dksobittion  of  property  in  one 
part  of  a  mechanic's  lien  claim  is  cured  by  a  descriptiou  in  correct  form 
in  a  subsequent  part  of  such  claim.     WhiUier  ▼.  SteUon  etc  Mill  Co.,  149. 

4.  MsoRANio's  Lien  Law,  Constructioh  ov.— While  a  mechanic's  lien  law 
ie  favored  and  the  remedial  laws  for  its  enforcement  should  be  liberally 
construed,  they  should  not  be  so  construed  as  to  include  persons  not 
enumerated  in  the  statute.     Thompton  v.  Baxter^  86. 

K.  CoNSTiivonoN  or. — A  statute  creating  a  right  to  a  mechanic's  lien  is  in 
derogation  of  the  common  law,  and  must  receive  a  strict  construction. 
It  must  not  lie  applied  to  cases  which  do  not  fall  within  its  provisions. 
If  they  are  not  broad  enough,  it  is  the  province  of  the  legislature  to  ex- 
tend them.      Wiliianu  v.  VanderbiU,  486. 

C  To  What  Intkbbst  Attaches.— The  party  with  whom  the  contract  is 
made  by  a  person  furnishing  labor  or  materials,  is  regarded  as  the 
owner  of  the  premises  only  to  the  extent  of  his  interest,  and  that  in- 
terest only  is  subject  to  a  mechanic's  lien.  Hence  a  tenant  for  life  or 
years  cannot,  by  contract,  create  a  lien  upon  the  fee,  on  the  contrary 
he  can  create  a  lien  only  to  the  extent  of  his  right  and  interest  in  the 
premises.     Williams  v.  VanderbiU,  486. 

7.  Mechanic's  Liek  on  Leasehold.— A  material- man's  lien  for  making, 
altering,  or  repairing  a  building  under  a  contract  made  with  the  lessee 
of  the  premises  extends  to  the  leasehold  interest  only.  WilUaim  ▼• 
VanderbiU,  486. 

6w  Mechanic's  Lien  on  Lbaseboli>— Rbpaibs— Construotion  or  Statute. 
A  statute  conferring  a  mechanic's  lien  upon  a  leasehold  interest  in  land, 
must  be  construed  with  reference  to  the  common-law  rule,  that  the  bur- 
den of  repairs  is  cast  upon  the  tenant,  and  that  the  landlord  is  under 
no  implied  obligation  to  make  them.      WUliama  v.  VanderbiU,  486. 

t.  Mechanic's  Lien  Attaching  to  Leasehold  Estate  is  subject  to  aB 
conditions  of  the  lease,  and  may  be  defeated  by  a  forfeiture  under  the 
express  conditions  thereof.     Williams  v.  VanderbiU,  486. 

IOl  Mechanic's  Lien  on  Leasehold— Subject  to  Arbea&s  oe  Rent. — When 
a  lease  for  years  has  been  forfeited  for  nonpayment  of  rent  under  the 
express  conditions  of  the  lease,  a  holder  of  a  mechanic's  lien  upon  the 
premises  must  pay  all  arrears  of  rent  to  the  lessor  before  he  can  ac- 
quire the  rights  of  the  lessee  thereunder,  even  by  purchase.  Williams 
V.  VanderbiU,  486. 

11.  A  SvFBRVisiNO  Abchiteot  employed  to  draw  plans  and  specifications, 
solicit  bids  for,  and  to  supervise  the  construction  of,  a  building  is  not 
entitled  to  a  lien  thereon  under  the  statute  conferring  a  right  to  a  lien 
on  aU  persons  doing  any  portion  of  the  work,  or  furnishing  any  portion 
of  the  material,  in  the  construction  of  a  house  or  other  building.  Tkomp* 
son  V.  BaaOer,  85. 

IS.  A  SiTBOONTRACTroR's  RioHT  TO  FiLB  A  LiKir  Gahvot  Bb  Distrotid  ei^ 
eept  by  an  express  oovenant  against  liens  by  either  the  eontraetor  or 
▲M.  8t.  REP.,  Vol.  ZXXYL-66 
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Mboontnotor*  «r  raoh  a  ooTonant  m>  alaftily  Inplied  tbal  * 
«r  materUl-Buui  oumot  fail  to  ondentand  tk  CVeMioeff  /rwi  Wmh  ▼• 
O'AHm,  SO. 
HL  a  Suboostbaotob  It  Nor  Pbeclqdkd  ntOM  OBTAururo  a  Looff  bf  a 
proriaion  in  the  principal  contract  that  the  contractor  will  aol  solte 
ar  permit  any  lien  by  any  penon  to  be  put  and  remain  opon  the  build- 
ing, and  that  any  such  lien,  until  it  ia  removed,  shall  preelnde  any  and 
all  claim  and  demand  for  any  payment  under  this  contract,  and  that  the 
hat  installment  shall  not  be  payable  unless,  in  addition  to  the  archi- 
tect's certificate,  a  full  release  of  all  claims  and  liens  for  all  work  done 
and  all  materials  famished  has  been  delirered  by  the  contractor.  Crtu, 
well  Iron  Workt  ▼,  O'Brien,  Sa 

li.  PROOnS— SSRTIOB  A8  OOMKBNOSIRIIT  OF  AOHOH  TO  PRBXETB  LnV.^ 

In  an  action  to  enforce  a  mechanic's  lien  service  of  summons  on  the  own« 
ol  the  premises  within  two  years,  as  prescribed  by  statnte,  will  not  prs- 
icrve  the  lien  as  against  other  defendant  lienholders,  not  served  with 
summons  until  after  the  expiration  of  the  two  years.  Smitk  v.  Hmrdf 
Ml. 
1ft.  Pbocsss— Sbrvtoi  as  Oommkncbmbrt  of  Acnoir  to  Foreolou  M^ 
OHAHlo's  LUN. — One  entitled  to  defend  against  a  mechanic's  lien  may 
•how  that  it  la  not  a  lien  against  his  interest  because  the  lien  has  expired 
or  the  remedy  upon  it  has  been  loet  by  lapee  of  time  bafoia  the  aeticB 
was  commenced  as  to  him.    Smith  v.  Hwrd,  661. 

See  liAVDLORD  AHD  Trvart,  8. 

MINORS. 
See  Imfavtb;  Rrporii  Sohoou. 

MISDEMEANOR. 
See  OoHSFiRAor,  2;  STATom,  5;  Usury. 

MISREPRESENTATION. 
See  Fraud,  8,  4;  Mortqaom»  4. 

MISTAKE. 

Whin  Avoum  Cohtraot.— A  contract  induced  by  a  mutual  mistake  fai  re- 
spect to  tha  subject  matter  is  inoperativ%  and  void.  BedtU  v.  WHtUr^ 
jWl. 

Saa  EviDRira^  7|  Improtsmrnts,  2;  JuDaKRin%  10^  14»  15;  Mrohaiiio^ 

lilRN,  8. 

MORTGAGES. 

L  MoRTQAORR  XR  PoMRBBiOH.— One  who  enters  into  the  possession  of  prop- 
erty under  a  mortgage  foreclosure,  defective  in  not  making  the  owner  of 
the  feo  a  party  thereto^  is  entitled  to  the  rights  of  a  mortgagee  in  poa- 
session,  and  cannot  be  ousted  by  an  action  of  ejectment  brought  by  the 
owner  of  the  fee  whose  title  is  subject  to  such  mortgage.  His  remedy 
is  by  a  suit  to  foredoee  his  equity  of  redemption  by  an  equitable  action 
to  redeem  from  the  mortgage.     Croner  v.  Cowdrep,  716. 

IL  UvRROOROXD  MORTOAOXS— EwaoT  OF  ON  CRKDrTORS. — When  by  statnts 
vareoorded  mortgagee  are  to  be  deemed^  as  an  inference  of  law,  frandR- 
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l«iii  and  toI4  ii  to  '*inbMqQent  pvroliafen,  Ietaee%  «r  oiorlgagMi^* 
lb*  tamu  of  tlio  itetato  will  'not  bo  ttitonded  m  m  to  indnde  and  pto* 
loot  tfao  gonoral  oioditon  of  tho  mortgagor.  JIulehiiuon  t.  Fktt  Noi, 
Bani.m. 

ll  Umbxoobded  MoBiOAan— Emor  ov  ov  Okbditobs  ov  Moetoaoob*— 
In  the  abeence  of  ezpreM  frand,  the  mere  faitnre  of  a  mortgagee  to  ro* 
oovd  hie  mortgage  within  the  time  fixed  by  statute  doee  not  as  against 
the  oreditors  of  the  mortgagor,  either  prior  or  sabseqnent^  render  it 
liiTalid.    ffuUMfuon  v.  First  Nal,  Bank,  637. 

4  Mmbm  Failuri  to  Rioobd  a  mortgage  within  the  time  fixed  by  statnte. 
whether  snoh  failare  is  in  pursnance  of  a  prerions  contract,  or  by  mere 
neglect,  is  not  snfiicient  of  itself  to  enable  the  mortgagor's  creditors  to 
avoid  snoh  instrument.  In  such  oases  the  known  insolvency  of  tho 
mortgagor,  active  misrepresentation  of  his  financial  condition,  or  other 
indicia  of  fraud,  must  enter  into  the  transaction  in  order  to.  render  it 
void  as  to  creditors.    Hutddnton  ▼.  Fint  Nat.  Bank,  637. 

•i  Bfrxor  ov  Faxlubx  to  Ricobd  Upon  Crxditobs.— Withholding  » 
mortgi^o  from  record  in  order  to  maintain  the  credit  of  the  mortgagor, 
k  not  of  itself  sufficient  to  justify  a  court  in  holding,  as  matter  of  law, 
that  such  mortgage  is  fraudulent  and  void  as  to  creditors  of  the  mort* 
gagor,  either  existing  or  subsequent,  but  it  is  a  badge  of  fraud  to  bo 
oonsidered  with  all  the  facts  and  circumstances  surrounding  the  trans- 
action, in  determining  whether  or  not  there  was,  in  fact,  a  fraudulent 
intent  in  so  withholding  the  mortgage  from  record,  ffvickhuon  ▼.  Fh'M 
NaL  Bank,  637. 

C  MORTOAQOB  AHD  MOBTOAGX^   FoRECLOSUBl   BY  LATrBB  IN  TbUBT  IOB 

FoBM EB. — ^If  an  agreement  ia  made  between  a  mortgagor  and  mortgagee 
that  the  mortgage  shall  be  foreclosed,  the  property  bid  in,  a  part  of  it 
conveyed  to  a  third  person,  and  the  balance  to  the  mortgagor  subject 
to  the  mortgage  indebtedness,  a  trust  relation  is  established  between  tho 
.  parties  and  persons  acquiring  title  under  them  with  notioe  of  the  agree- 
ment. Therefore  an  assignee  of  the  Judgment  of  foreclosure  who  pur- 
ehased  the  mortgaged  premises  thereunder  will  not  be  permitted  to 
repudiate  the  agreement  and  to  hold  the  property  in  violation  thereof^ 
FdUno$  T.  Loomii,  17. 
7«  FoBiOLosuBB^RxDXMFTioN— Right  of  Aoaih8T  Absiovxb  of  Pub- 
OHASKB. — The  assignee  of  a  certificate  of  purchase  to  land  on  which  a 
mortgage  has  been  foreclosed  occupies  no  better  position  in  relation  to 
the  property  than  his  assignor,  and  if  aright  of  redemption  exists  against 
the  latter,  it  exists  against  the  former.     O'^rten  T.  MoffiU,  660. 

8.    FOBBCLOSUBB— FOBFBITUBB  OF  PBIMABT  SxOUBITT^EftIOT  OM  SbCOMD- 

ABT  Skouritt. — If  the  holder  of  a  mortgage  secured  by  primary  security 
forfeits  his  right  to  foreclose  it  by  permitting  an  adjudication  which 
estops  him  from  pursuing  it,  he  is  also  estopped  from  enforcing  the  mort- 
gage against  secondary  security  held  by  him.     O'Brien  v.  MoffiU,  666. 

9l  FoBxoLosuBx— Partibs-^onolusivbnxss  of  Judgmbnt  bt  Default. — 
All  persons  olaimiog  an  interest  in  mortgaged  premises  are  proper,  if 
not  necessary,  parties  to  a  suit  in  foreclosure,  and  when  made  parties, 
%  judgment  by  default  is  conolusive  upon  tho  judgment  defendants  as 
to  every  matter  admitted  by  tho  default  and  adjndieated  by  tho  judgw 
menl    0*Brim  v.  MtffiO^  666. 

M.  FoBBOLOsuBB^DBFAVLT.^If  ouo  is  nutdo  a  party  to  a  rait  to  foioolos* 
*  mortgage  in  which  it  is  alleged  that  ho  elaims  soma  iatoMil  la  tha 
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properfcj,  and  tha  nlbf  aoiglifc  agftiiiit  hiiiL  ia  to  CoraloM  hit  •qoHy  «f 
ndeinptioQ,  if  h»  !»▼•  moli  interest,  he  it  reqvisid  therebj  to  ooHrt 
hia  iotereet»  and,  failing  to  do  ao^  he  iopreoledod  bj  tho  deeveo  of  fofo- 
oloeiire  againct  him.    O'Brien  t.  MqfiU,  666. 

II.  FoRiaLoavBB  vt  Oxm  ov  Sitjuul  MoBTOAOBn--Sraacv  or.— A  enil 
hy  one  of  sereial  mortgagees  to  foroolose,  ae  to  his  separate  note  se- 
onred  hy  the  same  mortgage,  does  not  merge  the  claims  ci  the  other 
mortgagee^  nor  preolnde  them  from  forecloeing  and  Belling;  and  the 
mortgagor's  rights  of  redemption  as  to  each  mortgagee  cannot  ho  lost 
by  soToral  foredosores  as  to  each  mortgagee  instead  of  a  united  £of» 
closure  of  all  the  mortgagees.    O'Brien  r.  MoffiU,  666. 

IS.  FoKVBiTURi  ov  LuM— Knowlkdob  09  Third  PAxrm  AM  Amoniro. 
Knowledge  of  third  parties  interested  in  mortgaged  property  that  othen 
have  forfeited  their  mortgage  lien  thereon,  cannot  increase  or  giTO  new 
equities  to  the  latter.     O'Brien  v.  JiqffUt^  666. 

IS.  A  TsNDBR  09  PaTMKNT  of  a  mortgage  debt  after  defanlt^  and  before  the 
mortgagsa  has  taken  or  demanded  possession.  If  kept  good,  operates  fee 
discharge  the  lien  of  the  mortgaga,  and  extingoish  tho  title  of  the  mort- 
gagee. In  snch  ease  the  mortgagor  may  recover  tho  mortgaged  prop- 
erty from  a  purchaser  at  a  subsequent  sale  under  the  mortgage.  Maaewdi 
T.  ifbora,  190. 

See  Absignxbht  9o&  tbs  Bumxr  09  CBs&noBt,  1,  2;  Cbattil  Ifosr- 
OAOU,  1;  Do  wan,  2;  Estopbil,  2|  HoiBAiiiXABa  Wxff%  Of  'Bmbuyebm^ 
8;  Taxbb,  2;  WaxjcHouasiiur. 

MUNICIPAL  CORPOEATIONa 
L  Un  09  Stbuto  fob  FaivaTi  PuBF08n.-»A  city,  acting  nnder  specisl,  as 
well  as  general,  authority  in  granting  a  permit  to  a  private  person  to 
construct  vaolts  nnder  ite  streets  or  alleys,  and  requiring  compensation 
therefor,  acts  in  its  private  corporate  capacity,  as  distinguished  fxan  its 
pnblio  and  poUtioal  or  governmental  capacity,  and  the  rules  applicable 
to  the  eareroiaa  of  ita  public  political  powers  do  not  apply*  Qregtien  v. 
CAJcago,406. 

SL  PbRMIV  90B  PaiTATB  Usi  09  St&BBT  WhSN  OOMSriTDTBB  GONTBICT.— 

A  city,  acting  nnder  special,  as  well  as  general,  authority  in  granting  a 
permit  for,  and  regulating  the  oonstmotion  of,  vaalta  nnder  its  streets 
and  alleys  not  inconsistent  with  their  nso  by  the  pnblicii  and  requiring 
compensation  therefor,  acta  in  its  private  corporate  capacity,  and  when 
snch  permit  is  accepted  and  acted  upon  by  the  holder^  by  making  costly 
improvements  required,  it  constitutes  a  ocntraot  between  the  parties, 
irrevocable  at  the  mere  will  of  the  city.  Orcyeton  ▼•  Oldcago^  406. 
X  UsB  09  Stbutb  bob  Pbivatb  Pi7B908i^AprBovAii  09  Pbuux.— The 
approval  by  the  city  council  cl  a  permit  granted  hf  the  oity's  agents  to 
a  person  to  construct  a  vault  nnder  a  street  or  alley  is  presumed  from 
the  aote  of  the  permit  holder  in  oonstrnoting  tho  vault  at  great  ezpensci 
and  ita  use  and  occupation  by  him  for  twenty  years  without  objectioB 
on  the  part  of  the  city,  especially  when  such  occupation  innree  to  the 
benefit  of  tho  city,  which  it  receivee  with  knowledge  o£  the  right 
daimed  by  the  occupant.    Oregtien  v,  Ohicago,  496b 

L  PXUBT   90B   PRITATB    UjB  09  StbHW^BiAMS   09   OlT7  TO  RbVOKB 

When  a  person  constructs  and  maintains  a  ocitiy  vault  mnder  mt  alley 
or  street  by  authority  of  a  permit  regularly  given  by  m  oity,  providiag 
that  he  is  not  to  be  taxed  as  cent  for  the  vault  in  excess  of  tho  tax  on 


Indsx.  1029 

•Imflar  Taulti,  and  ih%%  the  ranlt  will  not  be  remored  unless  public  oca* 
▼wiienoe  or  necessity  reqoires  it^  and  under  a  bond  ezeonted  by  himself 
that  he  win  keep  snoh  street  or  alley  forerer  in  repair,  and  saTo  and 
keep  the  city  harmless  from  all  losa  or  damage  by  reason  of  its  being 
oot  of  repair,  the  permit  and  bond  together  constitnte  a  contract  between 
the  parties  founded  npon  a  sufficient  eonsideration,  secnring  rights  mn« 
tnally  adrantageons  to  both,  and  is  not  revocable  by  the  city  nnless  the 
pnblic  interest  or  conTenience  demands  it,  or  the  holder  of  the  permit 
fails  to  perform  his  covenants,  or  some  one  of  them,  and  the  city  cannot 
at  will  revoke  such  permit  for  the  benefit  of  some  other  person  who 
is  sought  to  be  invested  with  a  similar  permit.  Oregsten  v.  Chicago 
496. 
fi  Constitutional  IjAW— Obdinaiiob  Regulatutg  Strsxt  Paradkb,  Wnm 
Void. — A  municipal  ordinance  which  declares  that  "  it  shall  be  nnlaw* 
fnl  for  any  person  or  persons,  society,  association,  or  organization,  to 
march  or  parade"  npon  certain  streets  of  a  city,  "  shouting,  singing,  or 
beating  drums  or  tambourines,  or  playing  upon  any  other  musical  instru* 
ment,  for  the  purpose  of  advertising  or  attracting  the  attention  of  the 
public,  or  to  the  disturbance  of  the  public  peace  or  quiet,  without  first 
having  obtained  a  permission  to  so  march  or  parade,  signed  by  the  mayor 
of  said  city,"  or,  "in  case  of  the  mayor's  illness  or  absence,"  by  other 
specified  officials,  and  which  further  provides  that  "  this  section  shall 
not  apply  to  funerals,  fire  companies,  nor  regularly  organized  companies 
of  the  state  militia,"  and  that  "permission  to  march  or  parade  shall  at 
no  time  be  refused  to  any  political  party  having  a  regular  organization,** 
not  only  creates  by  its  express  terms  unjust  discriminations  between  the 
persons  and  organizations  referred  to^  bnt  also  vests  the  mayor  or  his 
substitutes  with  arbitrary  power  to  create  other  equally  unjust  dis- 
eriminations  in  carrying  ont  its  provisions,  and  is  therefore  void,  as  being 
an  enactment  which  contravenes  the  fourteenth  amendment  of  the  oon« 
stitntion  of  the  United  States.     Stait  v.  Dering,  948. 

0.  Whsn  Bodnd  bt  Contbaot. — A  city,  when  acting  in  its  private  capao* 

ity  as  contradistinguished  from  its  governmental  capacity,  is  bound  by 
its  contracts,  and  may  be  estopped  by  the  conduct  of  its  proper  officers 
when  acting  within  the  lawful  soope  of  their  powers.  Qruten  t*  Ohieago^ 
496. 
7.  Iv  A  Municipal  Cobporatton  Bntsbs  nr  a  CoNTBAcr  Which  Is  Ultra 
ViRXB  such  contract  is  Toid.    KaaMUe  v.  StUhtrland^  88. 

1.  Municipal  Oorporation  Cannot  Assumb  Liabiutt  vob  Nbolxobnob 

where  none  is  imposed  by  law.    NtuhvUU  t.  Sutherland,  88. 

I.  Municipal  Corpobations  Arb  Liablb  Onlt  tor  thb  Absbnob  or  Bba<» 
sonablb  Caution  and  Skill  in  the  execution  of  work,  and  their  offi* 
oers  cannot  lawfully  contract  to  bind  them  beyond  this  without  express 
charter  authority.  Therefore,  so  much  of  a  contract  purporting  to  be 
tzecnted  by  a  city  as  stipulates  that  it  will  have  a  sewer  so  constructed 
with  a  suitable  valve  as  will  prevent,  in  case  of  high  floods,  the  flowing 
back  of  water  from  the  river  through  such  sewer,  is  uUra  vtres,  and  void, 
because  its  effect  is  to  make  the  city  answerable  as  insurer  against  any 
damage  to  result  by  reason  of  overflow  through  this  valve  and  pipSb 
NaahvOU  v.  Sutherland,  88. 

IOl  Nbouobncb— PROXOfATB  AND  Rbmotb  Causb.— Where  water  accumu- 
lates in  a  hole  in  a  sidewalk  and  forms  a  sheet  of  ice  on  which  a  traveler 
falls,  the  ice,  and  not  the  hole,  is  the  proximate  cause  of  the  accident^ 
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■ad  Um  dty  It  nol  UtXU  for  ttM  IiiJviIm  ttitNibj  mteliied.  ORonBtf^ 
Ml  T.  Oahioidk^  028. 

IL  LuBiurr  fob  Suppsbt  Sidvwaudl^To  rtnder  a  eitj  liable  for  iajs- 
ri«f  rMQlting  from  a  fUl  upon  a  ridewalk  which  haa  beoomB  dangw^ 
ims  to  travelers  through  the  formation  of  a  smooth  and  slippery  sarteos 
of  ioe  thereon,  it  is  necessary  that  some  other  defect  ehoiild  haTe  eoM> 
bined  with  the  ice  to  cause  the  injury.    Chanb&iaim  t.  (Mfcjbosl,  928. 

U.  IdABiLiTT  TOR  DiFion  IM  SiDiWAUU.— It  if  the  dnty  of  a  city  whlsh 
tllows  a  house- owner  to  maintain  a  hatchway  in  a  sidewalk  to  eee  te 
it  that  snch  hatchway  is  so  located  and  oonstracted  ae  not  to  be  un- 
necessarily insecure  for  persons  pasdug  when  it  is  open,  and  it  is  there- 
fore not  error  in  an  action  for  injuriee  caueed  by  filling  into  a  hatoh* 
way,  to  submit  to  the  jury  the  question  whether  the  sidewalk  was 
defectiTe  by 'reason  of  the  improper  location  of  such  hatchway.  JfcOlm 
T.  Sparta,  924. 

18.  A  Municipal  Co&poiution  Is  Anbwbrabli  vom  Ivjubom  to  Vw>mrt 
FitoJf  A  DiBPLAT  ov  FnuwoHKB  in  the  public  streets  of  a  densely  popu- 
lated part  of  the  city,  if  such  display  was  sanctioned  by  permit  from 
the  mayor,  purporting  to  be  authorised  by  one  of  its  ordinances^  tiiough 
the  ordinance  may  have  transcended  the  powers  of  the  oommon  council^ 
or  may  not  have  sanctioned  the  permit  granted,  if  It  had  been  generally 
understood  and  acted  upon  as  if  authorising  such  permik  8fkr  t.  Broe^ 
Vm664. 

li,   A  MumOIPAL  CORPOIUTIOH  DzRlOnVO  or  AuTHORIZZHO  THl  DnOHAWM 

OP  FifiswoRKS  in  the  public  streets  under  such  circumstances  as  te 
create  a  public  nuisance  is  liable  to  any  person  who,  without  any  fanlt 
on  his  purt,  is  injured  thereby.    Speir  r.  Brooktyn,  664. 

U.  A  MuvioiPAL  Corporation  Mat  Commit  an  Aotionablr  Wrona  and 
become  liable  for  a  tort.    8p9ir  t.  Brooklyn,  664. 

16L  A  Municipal  Corporation  tor  a  Mutakr  m  thx  Rxrroisr  op  In 
PowsRs,  OR  lOR  Aomro  ni  Bxons  of  its  powers  upon  any  subject 
within  its  jurisdiction,  is  answerable  to  a  third  person  injured  thereby. 
SpeIr  T.  Brooklyn,  664. 

1m  CouNTua;  Blrctric  Liobt  Companim;  Bquitt,  1;  iNjuNovioai,  1, 1| 
Limitations  of  Aotions,  1,  2|  Mansamubi  Markixii  NROUORirQ^ 
4|  Watrrs,  & 

NAVIGATION. 
See  Oamb  Lawsi  Whartm^  L 

NBaUGENCB. 

L  Wmir  Action ABiiR. — ^Actionable  negligence  grows  only  ont  of  a  want 
of  ordinary  care  and  skill  in  respect  to  a  ]Berson  to  whom  the  defendant 
is  under  obligation  or  duty  to  exercise  such  oars  and  skilL  Qibmm  r, 
Leonard,  876. 

$L  Nrouorncb  Must  Bs  Causr  op  Injury. — When  negligence  in  the  breech 
of  a  city  ordinance  does  not  cause,  or  contribute  to  cause,  the  injury 
complained  of  no  action  will  lie  on  account  of  such  breach.  Oib§on  ▼• 
Leonard,  876. 

iL  Xtidrnor  that  the  defendant  in  an  action  to  recoTcr  damages  for  per- 
sonal injuries  has  adopted,  since  the  oocurrenoe  of  the  aocidenti  certain 
precautions  calculated  to  prevent  a  repetition  thereof  is  not  admissible. 
Standard  OH  Oo,  t.  Tiemey,  696. 
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€,  Tnormjom  Oavsi.— Jv  a  Fbbsoii  Ii  Ivjubbd  sr  the  Oomsonn  Ri- 
ivur  of  aa  aooident  aad  of  the  negllgenoo  of  a  oiiy,  and  bat  for  raoh 
'BOgliRenoa  tho  iDJvry  would  not  hare  oconrrod,  the  eity  ii  liable. 
Tlierefore,  if,  withoat  the  fault  of  the  driTer  of  a  hone  attached  to  a 
baggy,  the  bridle  broken  and  the  hone  became  anmanageable,  and  ran 
away,  and  turned  into  a  public  street,  and  there,  because  of  the  defect- 
Ito  oondition  and  want  of  repair  of  the  street,  the  baggy  was  thrown 
against  a  wall,  and  an  injury  inflicted  on  the  driver,  which  he  would 
not  have  suffered  had  the  street  been  in  proper  repair,  the  municipality 
Is  answerable.     CUy  qfJoiUt  r.  Shtifeldt,  45^ 

§k  Duty  of  Shippsr  ov  DANOXRoas  Goods.— If  the  shipper  of  an  ex- 
ploeire  or  dangerous  substance  fails  to  notify  the  carrier  or  his  agent 
of  the  danger  which  attends  the  handling  of  it,  while  in  course  of 
transportation,  and  an  injury  results  to  the  employees  of  the  oarrier, 
the  shipper  is  liable  for  the  injury  thus  sustained;  but  when  the  carrier 
.  k  notified  whether  by  a  mark  upon  the  parcel  or  otherwise,  that  the 
article  shipped  is  of  a  dangerous  character,  and  one  of  the  carrier's  em* 
ployee's  is  injured  by  handling  the  article,  the  mere  fact  that  no  knowl- 
edge of  its  real  nature  was  brought  home  to  the  employee  will  not 
render  the  shipper  liable.    Standard  Oil  Co,  v.  Tiemey,  695. 

§k  Garriaok  of  Danoerovs  Arttclis— Dutt  of  Shipper  ahd  Carrirr. 
Where  a  dangerous  article  is  delivered  to  a  carrier  for  transpor- 
tation, it  is  the  duty  both  of  the  shipper  and  the  carrier  to  notify 
thoee  who  handle  it  of  its  dangerous  character,  and  no  arrangement 
between  the  shipper  and  the  carrier,  though  made  in  the  best  of  faith, 
by  which  the  article  is  to  be  shipped  under  a  name  which  does  not  indi- 
•ate  its  true  nature,  will  excuse  the  shipper  for  the  nonperformance  of 
that  duty  on  his  part.     Standard  OU  Co,  v.  TieriMy,  696. 

7*  The  Shipper's  Dutt  to  Mark  Dangerous  Articles  delivered  to 
a  carrier  for  transportation  in  such  a  way  that  the  carrier's  em* 
ployees  may  have  doe  notice  of  the  real  character  of  those  articles  is 
not  sufficiently  performed  when  a  substance  so  extremely  dangerous  as 
naphtha  is  described  on  the  freight-bill  as  carbon  oil,  and  merely  branded, 
''unsafe  for  illuminating  purposes."  Standard  OU  Oa  ▼.  Tiemeift 
696. 

t.  Dakqerous  Article  Shipped  Uhder  a  Fictitious  KAin.>-Whera  the 
employee  of  a  carrier  is  suing  a  shipper  to  recover  damages  for  injuries 
sustained  by  an  explosion  of  naphtha  which  was  described  in  the  bill 
of  lading  as  carbon  oil,  it  is  not  error  to  refnse  evidence  going  to  show 
that  the  carrier  had  been  informed  of  the  real  meaning  of  the  words 
used  in  the  bill  of  lading.    Standard  OU  Co.  ▼.  Tierney,  696. 

9.  Dutt  of  Owner  of  Elevator  to  Licensee.— A  city  ordinance  provid- 

ing that  in  every  structure  where  machinery  is  used,  and  so  located  as 
to  endanger  the  lives  and  limbs  of  employees,  it  "shall,  so  far  as  practi- 
cable, be  so  covered  and  guarded  as  to  insure  against  injury  to  such 
employees"  protects  only  the  latter  and  cannot  be  extended  so  as  to  pro- 
tect or  give  a  right  of  action  to  a  mere  licensee  who  is  injured  through 
the  negligence  of  the  owner  of  an  elevatolr  in  failing  to  have  it  properly 
guarded.     Qib9on  v.  Leomard^  176. 

10.  Ck)NCURRENT  OF  Third  Ferson,  No  DEFENSE,  When.— A  city  is  liable 
for  the  injuries  received  by  a  traveler,  who  falls  into  a  hatchway,  which 
a  house-owner  has  been  allowed  to  locate  and  maintain  in  a  dangerous 
position,  although  the  immediate  caUite  of  the  accident  was  the  negligence 
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of  raeh  booM^WBer  la  aod ;gii«rding  Ike  opanbig.    JfeOhv«T»  ^pvH 
9S4. 
IL  Bbmidt  Uxdxk  Statdtb— To  Whom  ATAnuBi.K,— Whm  a  atitito 

giTM  a  remedy  for  nagligenoe  in  ite  violatioo  to  a  eertain  elMi  of  pcv^ 
tons  only  mch  peroono  as  are  intended  to  be  benefited  or  psoteeted  by  il 
oan  rely  npon  its  violation  as  giving  a  oaase  of  aotkn.  QSmm  ▼. 
Immard,  876. 
8oe  CoMPROKU^  1;  Damaow,  1,  8,  4;  MuHidPAL  ConpoRATKMn^  8,  10| 
B4n.B0Anfl»  l«  2,  6,  16,  17-20;  Rbal  Fbopbbxt,  1;  Tazo^  S. 

NBQOTIABLB  INSTRUMENTS. 

L  Iin)oit8XR*8  LiABiLnT.^^ne  who  indorsee  oommeroial  paper  thereby  be- 
eomes  responsible  for  its  genuineness  and  that  of  all  previous  indorse- 
ments.   Bhodei  V.  Jenkins,  263. 

S.  Pbbsoms  iNooRfliNO  A  Nbootiabli  Instrumbnt  BironB  Its  Dbutirt 
must  be  regarded  as  joint  makers,  and  liable  as  suoh  without  any  demand, 
protest,  or  notice  of  nonpayment.     Bank  qf  Jamaica  v.  Jefermm^  100. 

8L  Iifix>iiSBB*8  Right  to  EQuirABLi  Ssrovr. — Indorser  for  insolvent  maker, 
being  indebted  to  such  maker,  may  bring  the  holder  of  the  paper  indorsed 
and  the  maker  before  a  court  of  equity  and  have  the  indorser's  debt  to 
the  maker  applied  to  the  debt  of  the  holder.  CVticeiu*  Bank  v.  KfTtdriek 
98. 

i,  iHaoLVBifOT  or  MAKUt  ahdImdorskb.— If  both  the  maker  and  indorser  of 
a  negotiable  instrument  become  insolvent  and  assign  their  property  for 
the  benefit  of  creditors,  the  holder  of  such  paper  may  prove  the  whole 
amount  thereof  against  both  parties  at  the  same  time,  and  receive  from 
each  estate  the  full  pro  rata  of  that  amount,  provided  only  that  the  two 
sums  so  received  shall  in  no  case  ezoeed  the  tme  amount  of  the  debt. 
Oiiimni'  Bank  v.  Kendriek,  86. 

fi  NlOOTIABLK  ImSTRUMBNTB  SiONBD  BY  OmOBBS  OF  A  COBPORATIOV. — ^If  a 

negotiable  promissory  note  is  given  in  payment  of  the  debt  of  a  corpora- 
tion but  the  language  of  the  promise  does  not  discloee  a  corporate  obliga- 
tion, and  the  signatures  are  the  names  of  individuals,  a  holder  taking  bona 
JUU  and  without  notice  of  the  circumstances  of  the  making  of  the  note 
is  entitled  to  hold  and  enforce  it  as  the  personal  obligation  of  the 
■igners,  though  they  afilzed  to  their  names  the  titlee  of  their  offioeo. 
Unless  the  note  creates,  or  fairly  implies,  an  undertaking  of  the  oor- 
poration,  if  the  purpose  is  equivocal  the  obligation  is  that  of  the  ap- 
parent makers.    Oaseo  NaL  Bamk  v.  Ciark,  706. 

8.   ApPBARAMGB  oh  THB  MaBGUT  of    a    NbOOTIABLB    iKSTBtTMBBT  OF  THB 

Namb  "Ridobwood  Iob  Ck)."  doee  not  oreate  any  presumption  that 
such  paper  was,  or  was  intended  to  be^  the  paper  of  that  oompany.  (kuet 
NaL  Bank  ▼.  Clark,  705. 

See  AoBNOT,  2-4;  Altbratioit  of  IvsTBUiOEim;  Bakkb,  8;  OoRroBAnoB^ 
4-6;  EVIDB9CB,  4,  6;  Falsb  Prbtbnbbs,  8;  Guarabtt,  6;  Joint  Liabil 
ITT;  Pabtdbrship,  4;  Pathbnt,  2;  Usubt. 

NEW  TRIAL. 
L  NonoB  OF  Intbntioh  to  move  for  a  new  trial  is  not  rendered  uncertain 

by  a  statement  that  the  motion  will  be  made  on  the  minutes  of  the  court 

and  a  bill  of  exceptions.     Hall  v.  Barria^  780. 
t.  ErrB(?T   or   Dbnial  or.— When  a  new   trial   is  denied  and  plaintiff 

thereupon  elects  to  stand  by  his  case  as  made,  whereupon  the  court 
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dkmfisM  the  aotlmi,  an  appeal  from  tba  Jadgment  of  dlfliniaaal  will  b« 
treated  aa  ahowiog  aa  inteatioa  on  the  part  of  the  parties  to  treat  tiia 
ease  aa  though  a  nonanit  had  been  granted  beoanee  of  the  plaintiff 'a  iaiU 
vre  to  eitablish  a  anffioient  oaae  tot  the  jorj.  WatUwarth  v.  CTiiwii  Pac^ 
S^.  Co,9  309. 

KONRESIDfiNTa 

See  Attachmskt^  1,  11;  Intbiutatb  Cohverce,  2,  8;  Pabtitxovi  Stat* 

ITTSS,  7;  TRXATIX8,  2,  8^ 

NONSUIT. 
Nbw  Tbial,  2. 

NOTICB. 

L  Koncn  Fbom  Poassssioy— Cbkditobs  Mat  Bb  Postfonkd  ob  Dbtbatkd 
by  notioe  of  elaims  of  third  parties  to  property,  the  record  and  title  of 
which  is  in  their  debtor,  and  posseesion  may  be  notice  to  them,  aa  well 
aa  to  a  purchaser,  so  as  to  preclude  them  from  obtaining  a  lien  on  the 
estate  or  interest  of  the  occupant.     Oroff  r,  8UUe  Bank,  640. 

$L  KonOB  Fbom  Posskssion  or  Gbantob. — Possession  by  a  grantor  after  the 
delivery  of  his  deed  is  as  effectual  as  notice  of  his  interest  in  the  granted 
premises  aa  against  the  creditors  of  the  grantee,  as  is  the  possession  by 
a  atranger  to  the  record  title.    Or<ffr,  StaU  Bank,  640. 

NUISANCE, 

Tbb  Disohabox  OV  Fibbwobks  at  the  junction  of  two  narrow  streets  of  a 
large  city,  oomplotely  built  upon,  and  where  any  miaadventure  is  likely 
to  result  in  injury  to  persons  or  property  when  the  display  is  of  consid- 
erable magnitude,  and  the  explosives  heavily  charged,  and  the  discharge 
is  managed  by  private  persons,  not  under  any  official  responsibility,  is 
an  unreasonable  and  unlawful  use  of  the  streets^  and  constitutes  a  publio 
nuisance.    Spier  v.  Brooklyn,  664. 

See  AoxNOT,  7,  10;  Banks,  4;  Corporations,  7;  Ouabantt,  4-11;  Insub* 
anob,  9;  Landlord  and  Tbnant,  9;  Mbghanio's  LiBNy  1-8;  Municipal 
CoBFOBATiONa,  14;  Nxw  Tbial,  1;  Tbustb^  5,  7,  9. 

OFFICERS. 

1.  DuTT  TO  AooBPT  OFfiOB-^It  is  the  duty  of  every  person  having  tha 
requisite  qualifications,  when  elected  or  appointed  to  a  public  municipal 
office,  to  accept  it.  The  refusal  to  do  so  ta  a  crime,  puniahable  aa  such 
under  the  principles  of  the  oommon  law.     People  v.  WilUamB,  514. 

S.  PowBB  TO  Resign, — A  person  holding  a  public  office  has  no  power  of  hia 
own  motion  to  resign  it,  and  his  resignation  does  not  become  effective  to 
discharge  him  from  the  performance  of  the  dntiea  of  anch  offioe,  until 
accepted  by  lawful  and  competent  authority.    People  v.  WUUaimi,  614. 

See  Banks,  4;  ELscrrioNs;  ExBOcmoN,  4;  Fbaud,  4;  Mandamits;  Munioi* 
PAL  CoBPORATioNS,  6,  9;  Neootiablb  Instbdhbntb^  5|  6;  Shbbipvb; 
SuBBTTSHiP,  8;  Trusts,  9;  Cobpobations,  4-11. 

OPTIONS. 

See  COUBTS;  VbNDOB  and  PtTBOHASXB. 
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ORDINANCES. 
1|  IvjinioiiOH%  S;  MuKioirAL  Oobfobaixos^  ^  IS|  Niou- 

QMSOE,  2,  9. 

QBIOIKAL  PACKAOBS. 
8m  Ivtimtaxb  Ooiacnai^  4  ft. 

OYSTXRS. 
8m  Oamm  LkWB}  Ihtsmtaeb  Oommsboi^  O-Ui  Whab 


PABBNT  AND  CHILD. 
8m  ADTAMixaaana^  2;  Dmkm,  1|  BaTAna^  1^  4|  Wilu^  IQl 

PAROL. 
8m  EviDuro^  ML 

PARTIES. 
6m  AflnanooT  lom  na  Buf  snr  or  Cbbditobi^  1|  Buosm  Baawas,  ft. 

PARTITION. 

Who  Mat  Bui  iob. — ^A  nonreudent  alien,  whoM  intarMU  m  the  ^u-uptrtf 
will  tenninate  union  he  exeroiaea*  within  thrM  yean»  hia  power  to  aail 
it^  oan  maintm'n  a  anit  in  partition  to  have  hia  intarMt  Mt  Mida  in  aar* 
oraltj.    SdMai  r.  SdmUte^  432. 

PARTNERSHIP. 

1.  PAETimnnp  to  PRAona  Law— Fibm  Pbotits,  What  Abb  Nov.— Com- 
miaaiona  received  by  one  member  of  a  law  firm  while  aoting  aa  an  exeo- 
ntor  or  adminiatrator  for  the  eatate  of  a  third  peraon,  without  objection 
or  with  the  aasent  of  the  other  members  of  the  partnership,  are  not 
firm  profita  or  earnings  for  which  he  mnat  aooonnt  to  the  partnership. 
MeUxilft  ▼.  BrfuMam,  478. 

t.  Pabxnbbship  to  P&AonoB  Law— Fnuf  Pbotitb. — ^If  a  partner  in  a  law 
firm  oarriea  on  a  bnainesa  not  connected  with  nor  competing  with  that  of 
the  firm,  anch  aa  acting  aa  an  execntor  or  adminiatrator,  hia  partners 
have  no  right  to  the  profits  he  thereby  makes,  though  he  haa  agreed  not 
to  carry  on  any  aeparate  bnsiness.     Metcdffe  v.  Bradihaw,  478. 

H  Partmbkship  to  Praotiob  Law— Fibm  PROTm,  What  Arb  Not.— 
Thongh  a  partner  in  a  law  firm  haa  agreed  only  to  give  his  time,  talents 
and  atrength  to  the  proaMntion  of  the  firm  buaineaa,  he  does  not  by  be- 
ooming  an  executor  or  administrator  with  the  consent  and  approval  of  his 
oopartnera,  engage  in  a  bnsiness  or  enterprise  in  competition  with  his 
firm,  or  which  involves  the  uae,  fw  his  own  advantage,  of  anything  be* 
longing  thereto.  The  oommisaiona  received  by  him  aa  anch  executor  or 
adminiatrator  are  not  firm  assets,  and  he  ia  entitled  to  retain  them  aa 
hia  own.    Metcalfe  v.  Bradakaw,  478. 

4.  iBDOBaxMBHT  BT  Mbmbbr  ot  Fibm— Who  Boukd  bt.— When  notea 
are  indorsed  by  a  member  of  a  firm,  not  on  account  of  any  part- 
nership liabiU^  or  transaction,  but  aolely  for  accommodation  pur- 
peaea,  a  aubatitute  note  given  to  take  np  the  prior  Botea,  in  the  handa 
of  a  third  peraon  having  knowledge  of  the  facta  ia  not  enforceable 
againat  the  firm,  nor  the  membera  thereof  except  M  againat  the  ono  m 
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bkdor^lng  without  afBrmatlTe  tvidenoe  of  prior  anthority  to  txoeiitt^  or 
fabMqnent  ratifloation  of  aaoh  exeoatioii  bj  the  othor  partnarii  ^Silpp 
r,  Harilejf,  629. 

H  PiOLABATioiia  ov  Pabtnbb  Whxm  Not  EviDSNoa  Against  Fibil<»A 
partner's  dedarationt  or  admiasions  do  not  bind  hia  aaaooiatea  ia 
ooncema  and  transactions  foreign  to  the  partnership^  and  he  ean* 
not,  by  such  declarations  or  admissions,  bring  a  transaction  within  tfaa 
scope  of  the  partnership  business,  when  in  fact  it  had  no  oonneotioD 
therewith.    8Upp  ▼.  Hartley^  629. 

ib  Declarations  vw  Partnsb  When  Evidbnob  Against  Fibm. — ^Ad* 
missions  or  declarations  of  a  partner  made  during  the  existenoe  of  the 
partnership  while  engaged  in  transacting  ita  legitimate  business,  or  re- 
lating to  matters  within  the  scope  of  the  partnership,  are  admissibla 
against  the  firm.     SUpp  ▼.  Hartley,  629. 

7*  Statute  ov  Frauds — A  Partnership  fob  Buying  and  Selling  Lands 
lOB  Profit  may  be  created  by  paroL  The  existence  of  such  partnership 
and  the  respective  interests  of  the  several  parties  therein  may  also  be 
established  by  parol.     Speyer  v.  Desjardim,  473. 

ib  OoNTiNUATioN  AiTiR  EXPIRATION  OF  Tebm.— If  a  partnership  is  oon* 
tinned  after  the  expiration  of  the  term  fixed  by  the  articles  ci  oopart* 
aership,  without  the  adoption  of  new  articles  or  new  arrangements^ 
it  is  oontinued  in  all  respects  subject  to  the  original  articles,  except 
that  either  partner  may  terminate  it  at  pleasure.  Jlifteaffe  v.  Brad- 
ikaWf  478. 

PAYMENT. 

L  Patmbnt  Madb  With  Funds  Not  Belonging  to  thb  Patbb.— The  pay- 
ment of  money  to  a  creditor  who  receives  it  in  discharge  of  an  existing 
debt  innocently  and  without  knowledge,  or  means  of  knowledge^  that 
the  debtor  had  no  rightful  ownership  in  the  funds  reoeived,  is  good  and 
effectual,  and  does  not  subject  the  creditor  to  a  recovery  by  the  tnie 
owner  of  such  funds.    NewhaU  ▼•  WyaU,  712. 

%  Patmbnt  bt  Taking  Notb  of  Thibd  Pbbson. —Whether  or  not  the  tak- 
ing of  the  note  of  a  third  person  from  a  debtor  without  the  letter's  in- 
dorsement is  conclusive  evidence  of  payment,  depends  upon  the  intent 
of  the  partiee,  and  if  it  appears  that  at  the  time  such  note  was  taken  it 
was  not  the  intent  of  the  parties  that  it  should  be  received  as  an  abeolute 
payment,  then  upon  nonpayment  of  the  note,  the  original  indebtedness 
saa  be  enforoed.    Duggan  v.  Pacific  Boom  Co.,  182. 

See  Agbnot,  10;  Dubbss;  Quabantt;  Tbusts,  0^  IQi 

PERSONAL   PBOPERTY. 
See  AnAOHMnT,  10;  Bxboution,  6|  Husband  and  Wif^  8;  Salh. 

PLATFORMS. 

PLEADING. 

L  Watbbs— Violation  of  Contbaot  fob— SuFnoiBNOT  of  Cokplaint  fob 
Imjunohon. — ^A  oomplaint  by  water- takers  from  an  irrigation  ditch  to 
enjein  the  ditoh  oompany  from  selling  additional  water  rights,  in  viola* 
ti<m  of  its  oontraot  obligations  with  them,  is  sufficient,  although  it  does 
not  allege  the  cubical  dimensions  of  the  ditch,  nor  the  adjudicated 


1086 

priorfttM  In  f li  traten,  proTided  ft  ttatai  the  oontmol^  and  tSlitgm  ttti 
the  diloh  Mmpaayii  TioUiiiig,  or  intends  toTiolate^  ite  oontDUi  oblige- 
tioni  with  eaoh  water-taken.     WyaU  ▼.  Larimer  etc  Irr,  Obu,  S80L 

I.  Tm  DxoLAKATiON  iv  AH  AoTioti  ffoft  A  BsBAOH  ov  A  Bqhi^  bj  wfaieh 
the  defendant  had  obligated  bimeelf  to  aooept  the  provisions  of  a 
oertain  will,  and  not  to  claim  under  the  statute  of  dtstribntion,  need 
not  aver  that  the  platntitf  is  a  beneficiary  under  the  will,  and  that  the 
defendant  had  a  right  to  waive  it.  The  breach  of  anch  a  bond  is  suf- 
ficiently shown  by  allegations  setting  forth  the  decease  cf  the  testator, 
the  regular  probate  of  the  will,  and  the  wairer  by  the  defendant  of  his 
rights  under  the  will,  and  his  aequisition  of  the  same  interests  as  if  snch 
will  had  not  been  probated.    BarreU  ▼.  Carden^  87K 

H  A  SiAL  Imports  Coif  si  deration,  and,  in  declaring  upon  a  bond,  the  eoi^ 
sideration  that  indnoed  its  execution  need  not  be  stated.  BarreU  t.  Ost" 
den,  876. 

4.  Statutb  ov  Frauds. — Compliance  with  the  statute  of  frauds  need  not  be 
pleaded  either  at  law  or  in  equity,  because  it  is  presumed.  Speffer  w, 
Desfarxiins,  473. 

6.  Statutb  Of  Kraubs— THn  Benbtit  or  tbm  Statdtb  or  Fbauss  as  a 

DsFiNBS  cannot  be  taken  by  demurrer,  unless  when  it  afiKrmatiTely 
appears  by  the  bill  and  complaint  that  the  demurrer  relied  upon  was 
not  evidenced  by  a  writing  duly  signed.  If  the  agreement  is  alleged  to 
have  been  made  between  the  parties,  it  will  be  presumed  to  have  been  in 
writing  and  signed,  when  such  signature  and  writing  are  neoessary  to 
its  validity.  Speyer  v.  Desjardim,  478. 
t.  Plsadinq  im  Chanokbt.^Rxlibv  Undba  Qbnbral  pRATnu^Any  rslisf 
oonsistent  with,  and  justified  by,  facts  alleged  in  a  bill  in  equity,  may 
be  decreed  under  the  prayer  for  general  relief,  although  not  specially 
prayed  for.     DavkUon  v.  ^Mribe,  867. 

7.  Contracts.— A  Promisb  to  Forbbab  to  Sub  Mat  bb  Plbadbd  xv  Bab  to 

an  action  upon  the  original  indebtedness.    Staver  v.  ifSitiflidr,  142. 

I.  Rbfuonant  Devbhsbs. — One  who  for  the  purpose  of  maintaining  a  defense 
deliberately  represents  a  thing  in  one  aspeot  is  not  permitted  to  ooiitva* 
diet  his  own  representation  by  giving  the  same  thing  another  aspeot  in 
the  same  case.    Hodgee  v.  WhuUm,  241. 

i.  Dismissal  ov  Bill  on  Motion  to  Duwolvb  IvjuvonoN. — ^Whea  a 
bill  in  chancery  is  in  effect  a  prayer  for  an  injunction  only,  a  motion 
to  dissolve  the  injunction  has  the  same  effect  as  a  demurrer  to  the  bill, 
and  the  court  on  sustaining  such  motion  may  properly  dismiss  the  bilL 
American  Live  Stock  Co.  v.  Chicago  Live  Stock  Bhochange^  886. 

See  Attaohmbnt,  2;  Cobforations,  19;  F&aubulbnt  Oontbtangb%  8^  4| 

JuDOMBNXs^  9i  Trusts,  I,  5;  Watbb^  9^  7. 

FOUCB  POWER. 
See  Statutbs^  18» 

I  POSSESSION. 

See  BxBOunoir,  1,  2;  MoBTQAasB,  I;  Nonoii  Sauh^  8. 

POWERa 

pRINCrPAL    AND    AgBNT— PoWBB   COUFLED  WlTH  AH  InTBBBBT,   WbA*  li 

Not. — The  fact  that  an  agent  is  entitled  to  oommlBsioa  on  monsyi  sol- 
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bated  hj  him  doM  not  gira  him  m  power  ooopled  with  ao  laterett  so  as 
to  topport  a  payment  made  to  him  after  the  death  of  hli  prinoipaL  The 
intereat  whioh  ean  proteot  the  power  from  the  death  of  the  person  by 
whom  it  was  oreated  mnst  be  an  interest  in  the  thing  itselt  Farmers' 
Loam  Ue.Oo.r.  WiUon,  696. 

See  AoiMOT,  2,  lOl 

POWER  OV  ATTORKET. 
See  JuDQKRmB,  H 

PRESUMPnOKa 

Bee  Arorvbt  ahd  Ouvht,  13;  Bvidknoi,  4»  6;  Eziounov,  1,  8;  Nioo- 

TXABLB  iMgnvuEXTB,  6}  Statutm»  2|  Willi^  8^  6i 

PRINCIPAL  AND  AGENT. 
See  AoBNOT. 

PRIVATE  WAYS. 
Pbitatb  Wat8»  Pabol  Aobsbmxnt  Fixino  Posinov  of»  Eiybot  or— If 

a  landowner  and  his  vendee,  b^  a  parol  agreement  entered  into  after 
the  execution  of  a  deed  whioh  grants  a  right  of  way  orer  other  lands 
belonging  to  the  Tendor,  locate  the  precise  position  of  the  way,  that 
agreement  will  limit  and  define  the  right  of  way  which  will  pass  to  a 
sub-parchaser  of  the  same  premises  as  appurtenant  thereto,  and  he  can- 
not maintain  the  privilege  of  passing  in  a  different  direotion  over  the 
•erTient  tenement.    Kinneff  t.  Hocker^  864i 

PROOESa 

fiiRTioB  oir  OwNBB  A8  SxBYiOB  OH  LiBNHOLDBR.— There  is  no  unity 
of  interest  between  the  legal  owner  of  real  estate  and  one  claim* 
fcog  a  lien  on  it  through  him,  either  by  mortgage,  mechanic's  lien,  or 
otherwise,  such  as  makes  either  the  representative  of  the  other  in  an 
notion^  so  that  service  of  summons  on  one  is  equivalent  to  service  on  the 
other.    8mUh  v.  Hurd,  661. 

See  Acnovs;  Inbubamcb,  8,  6,  7;  Jtti>oment9.  %  8;  Jurudictiov,  6;  Mb- 

CHAHio's  LiBN,  14,  15;  Statutbs,  7. 

PROTEST. 
See  NxooTiABLB  Ibstrumbbts,  2. 

PUBLICATION  OF  SUMMONS 
See  JvsGMBBTs,  2,  8;  JuBisDiCTioif,  6;  Statutbb,  ?• 

PUBUO  LANDa 
See    Ezxoutiob,   a 

PUBLIC  POLICY. 
See  AnooiATioBS^  4;    Cobtbactts,    U,    13;    Cobfobatiobi,    2|    Extbc^ 

TA^'CIBSp   2. 


Ift  fATorof  penoni  wlio  tooompaay  to  m  lUAIoii  Cot  tiial  prnpow  «■• 
it  an  Intflading  pMMnger  merely  in  tlie  leetiiutod  aeoM  of  h&Tieig  ow* 
tnoted  for  the  priTilage  of  riding  oo  a  freight  train,  to  telce  eve  of 
•ome  atooh  oonreyed  thereon.  Sncfa  pemone  ere  bare  lioenaeeB»  and  the 
eompany  owee  them  no  dnty  exoept  in  that  capacity.  J)9wd  t«  Okkaffo 
eC&  i2y.  Cb.,  917. 

lii  To  Whom  Iaamlm  am  PASsaHOBBS. — A  railroad  oompany  it  liable  to 
penons  whom  it  aocepta  for  transportation  over  ite  line,  and  from  wiiom 
it  demands  no  fare»  to  the  same  extent  that  it  ia  iiaUe  to  paeeengeiB 
who  pay  fare.     Cleveland  etc  Sy.  Co.  ▼•  Keteham^  550. 

Ifi.  LiABiLiTr  TO  Pabsbnosr  vob  NsoLiOBNGB.~Tbe  liability  of  a  railroad 
eompany  to  a  paaaenger  for  damagee  resnlting  from  negligence  of  ite 
emi^oyeee  ia  the  eame^  whether  he  ia  in  one  car  of  the  train  or  another, 
provided  he  has  a  lawful  right  to  be  in  the  car  he  ooonpiee  at  the  time 
the  injnzy  ia  negligently  inflicted.  Ckveland  etc.  Rjf*  Co.  t.  JCrfdhw^ 
660. 

10.  RBOULATIOir  AM  TO  PAflSXKOBBS  WITHOUT  TlCKBTB—RlOBZ  TO  EZFIL. 

A  railroad  regulation  requiring  paasengere  found  on  trains  withoat 
ticket^  or  with  only  forfeited  tickete.  to  pay  fare,  not  only  for  that 
part  of  the  route  to  be  traveled,  but  abo  for  the  part  already  pamed 
over,  it  reaaonable,  and  a  paaaenger  may  be  expelled  from  the  train  for 
a  refusal  to  comply  with  it  without  liability  on  the  part  of  tho  railroad 
oompany.    Manning  v.  LouUvUle  etc*  B.  M.  Co,,  226. 

17.  Postal  Clbrk  as  Passbhoxb^Liabzlitt  to  voh  Nbouobhob,— A 
United  Statea  railway  postal  clerk  on  a  railway  train,  entitled  to  ride 
free  while  on  duty  or  going  to  or  returning  therefrom,  ia  a  peaaeager^ 
and  may  recover  for  an  injury  inflicted  by  the  negligenoe  of  the  railway 
oompany.    Cleveland  etc  Ry.  v.  Ketchant,  650. 

18^  Postal  Clkbk,  Whbv  PA8aBH0BR.^A  United  Statea  railway  poatsl 
dark,  entitled  to  ride  free  on  traina  while  on  duty,  or  going  to  or  re* 
turning  from  duty,  ia  a  paaaenger  entitled  to  protection  as  anch  while 
returning  home  and  doing  extra  work  in  a  postal-oar  handling  mail, 
although  he  ia  not  on  hia  regular  run  and  haa  not  paid,  nor  offered  to 
pay,  fare  or  exhibited  hia  commiaaion  or  notifled  the  oondnotor  of  hia 
preaence.  In  such  case  he  may  recover  for  an  injury  inflieted  bj  the 
negligence  of  the  railroad  company.  Cleveland  etc  Ry*  Oo»  ▼•  Ket/AoMf 
65a 

Ifll  Postal  Clbrk  as  Passbnqbb,  Whtlb  ov  Extra  Dprr—LTAnnJiT  ion 
Nboliobnob  to.— A  United  Statea  poatal  olerk  while  doing  extra  work 
on  a  train,  and  not  on  hia  regular  mn,  ia  not  a  trespasser,  nor  deprived 
of  the  protection  due  to  a  passenger.  He  may  recover  for  the  negli- 
gence of  the  railway  oompany  or  ite  employees  in  injuring  him.  GEsas- 
land  etc  Ry,  Co,  v.  Ketcham,  650. 

n.  Postal  Clbrk  Wbbn  Rigbctullt  cm  Traih. — ^If  a  railway  oompany 
has  continuously  recognised  the  right  of  a  United  Statee  poetal  clerk  to 
free  transportation  on  its  trains,  he  has  a  right  to  assume  that  he  will 
be  carried  free,  and  to  enter  the  cars  as  it  hit  cuttom  without  looking 
up  the  conductor  and  informing  him  of  hit  preaeoce  and  pretenting  hit 
oommiition.  It  it  the  duty  of  the  oondnotor  to  look  the  clerk  np  and 
demand  to  tee  his  commistion,  or  the  payment  of  fare,  if  faro  it  claimed 
for  hit  trantportation.    Cleveland  etc  Ry.  Co,  v.  AetcAom,  660. 

81.  Fbllow-sbbvabts  Who  Arb  Not. — A  railway  postal  clerk  upon  a  train, 
at  an  employee  of  the  United  Statet,  is  not  a  fellow-servant  with  the 
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■M  mipToyed  by  tha  nflway 'aompuij.     Cl$$§tmi  tta,  Bf.  Q^  r, 
Eti€kam,66KK 

RATIFICATION, 
See  Pabtvxbship,  i. 

REAL  PROPERTY. 

L  NMLiGnroi— Owvxb'b  Durr  to  LiCBNsn.— The  owner  of  lands  Mid 
buildings  assnmee  no  daty  to  one  who  is  on  his  premises  by  permission 
only  as  a  mere  licensee,  except  that  he  will  refrain  from  willful  or  affirm** 
tire  injnrionsacts.  Hence  a  mere  licensee  who  enters  without  any  en* 
tioement»  allurement,  or  inducement  being  held  ont  to  him  by  the 
owner  or  oooupant»  cannot  recover  damages  eaused  by  obstruotioiis  or 
pitfalls.    Oib«m  ▼.  Leonard,  376. 

t.  LioxHsx—DoTT  ov  Own  IB  to  LiciifSBS.— When  an  entry  on  premises  is 
by  naked  license  the  fact  that  the  licensor  has  knowledge  that  the  licensed 
may  at  some  time  enter,  imposes  no  duty  upon  the  former  in  ikrcat  of 
the  latter,  except  to  refrain  from  affirmative  or  willful  acts  that  work  aa 
injury.    Oibton  t.  Leonard^  376. 

H  LioiNSBB— DuT7  07  OwNSR  T0.-*A  mere  naked  license  or  permission  to 
enter  premises,  whether  implied  by  law  or  given  by  the  owner  or  occupant, 
does  not  impose  upon  the  latter  any  obligation  to  provide  against  the 
dangers  of  accident  to  such  licensee.     Oibaon  v.  Leonard,  376. 

4.  NioLioiNoi — DuTT  or  Ownbr  to  Firb  Patrolman  as  IiicBNSBB.^The 
members  of  an  underwriter's  fire  patrol  who  force  open  and  enter  a  build* 
ing  to  save  property  from  fire,  without  invitation,  permission,  or  license 
express  or  implied,  from  the  owner  or  occupant,  are  not  trespassers*  as 
they  enter  and  remiin  under  a  license  implied  by  law;  but  such  owner 
or  occupant  is  not  liable  to  one  of  their  number  injured  by  using  a  de* 
fective  elevator  and  its  appliances,  especially  when  such  elevator  is  in* 
tended  for  freight,  and  not  for  passengers.    OSmm  t.  Leonardp  8761 

8eo  iMPBOYUCsMTai  Liobhbb;  Nkoliobnob,  10;   PBOOiasi  Vbvdob  abd 

PUBOHASEB. 

RECEIVERS. 

!•  ArponTMBNT— BisoRBTioB  or  CoiTBT. — ^Appmnting  or  refusing  a  ro* 
oeiver  is  within  the  sound  judicial  discretion  of  the  oourt  to  which 
application  is  made.  The  exercise  of  such  diMsrotion  will  not  bo  inte^ 
fered  with  on  appeal  when  the  evidence  is  conflicting  unless  such 
discretion  has  been  clearly  abused,  but  when  such  abuse  is  shown  and 
the  evidence  is  not  conflicting  the  judgment  of  the  lower  court  will  be 
reversed  or  modified.    Simmons  Hardwart  Co,  t.  Waibel,  755. 

t.  WuiB  Should  Not  Bb  Appoimtbd  in  Aotion  to  Fobbolobb  Mobt- 
OAGB. — When,  in  an  action  to  foreclose  a  mortgage  against  a  mortgagor 
and  his  assignee,  the  mortgagee  asks  that  a  receiver  be  appointed  with- 
out notice,  for  the  reason,  as  he  alleges,  that  his  security  will  be  im* 
paired  because  such  assignee  will  not  prevent  a  sale  of  buildings  and 
machinery  on  the  mortgaged  premises  under  a  pretended  chattel  mort- 
gage, the  application  for  the  appointment  of  the  receiver  should  be  de- 
nied, when  the  assignee  avers  in  his  answer  that  he  has  refused  to  allow, 
and  has  obtained  an  injunction 'against,  such  sale  and  has  instituted  suit 
AX.  »r.  Bar..  You  XXX VL  -M 
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to  hare  the  ehaitel  mortfigo  dedarod  Tdd.  BwtMuem  t.  JfirvC  JTiA 
i^oiift,  687. 
IL  Tbadb  SMRsn--Iirjn9cnoir  and  Rbohysb  to  Pbotbot.-— The  iaToitaf 
and  owner  of  m  fooret  ooda  or  lystoiii  of  l6tton»  figu«i^  or  obaiaeten 
ihowing  the  ooet  and  selling  price  of  goodi  for  the  nee  of  himielf  and 
hie  traveling  ealeamen  has  a  property  therein  which,  when  the  remedy 
at  law  ii  inadequate,  will  be  protected  in  equity  by  granting  a  temp^ 
vary  injunction  and  appointing  a  receiver  in  order  to  prevent  iirepar- 
able  injury  pendenU  fUe,  If  a  copy  of  such  eode  and  of  the  key  thereto 
it  wrongfully  and  fraudulently  in  the  posseesion  of  a  third  person  the 
oourt  ehould,  upon  proper  application,  take  such  copy  into  its  poaaee- 
■ion  through  a  reoeirer  and  retain  it  during  the  pendency  of  the  action. 
The  refusal  of  the  court  to  do  so  is  an  abuse  of  discretion  which  wfll 
be  oorreoted  on  appeaL    Simmons  Hardwart  Co,  t.  Waibei^  755. 

RECORDS. 
8m  Fiuira  ImrBinuiiiB;  HiqhwatIi  2;  Mobtoaoib^  ft-& 

RBDEMPTION. 
flee  MomTQAOKSv  1,  7,  10^  IL 

REFORM  SCHOOLS. 

L  GoiTBTiTUTiovAL  Law.— A  statote  authorising  and  empowering  Justioea 
of  the  peaoe  to  commit  infants  to  the  care  and  guardianship  of  the  board 
of  managers  of  a  reform  school  in  consequence  of  incorrigibly  Tidons 
oonducti  though  for  a  time  exceeding  the  criminal  Jurisdiction  of  such 
Justices,  is  a  valid  exercise  of  legislative  power.    StaU  v.  Brwon,  65L 

t. .  OoNmruTiOKAL  Law. — A  person  committed  by  a  Justioe  of  the  peace  te 
the  eare  and  onstody  of  a  board  of  managers  of  a  reform  school  ii  not 
punished  or  imprisoned  in  the  ordinary  meaning  of  thoee  worda.  Hence 
a  constitutional  provision  regulating  and  limiting  the  jurisdiction  of  Jns- 
tioes  of  the  peaoe  in  criminal  matters  has  no  application  in  the  premiss^ 
8iaU  V.  Brwan^  661. 

IL  JuRZBDicnoN  TO  CoHHiT  TO — CoNSTiTUTioHAL  Law.— An  infant  com- 
mitted by  a  Justice  of  the  peace  to  a  reform  school  is  not  punished  or 
imprisoned  in  the  ordinary  meaning  of  those  words,  hence  he  is  aol 
deprived  of  his  oonstitutional  right  to  a  Jury  triaL  8iaU  v.  i^roip% 
66L 

lb  JmuBDioTZOir  or  CoMMrrriNG  Maqibtbatb — CoNsriTunoirAi.  Law.— 
When  committing  an  infant  to  the  care  and  custody  of  the  board  of 
managers  of  a  reform  school,  a  justice  of  the  peaoe  is  not  appointing  a 
guardian  for  him,  nor  does  such  magistrate  or  the  board  of  managers 
assume  any  control  over  his  estate.  Hence  the  committing  magistrate 
does  not  violate  a  constitutional  provision  conferring  jurisdiction  in 
matters  of  guardianship  solely  upon  probate  oourta.  StaU  t.  Browm^ 
661. 

Ik  Pboosbdino  to  Gomnr  to—Partub.— In  a  proceeding  to  commit  a 
minor  to  a  reform  school  his  natural  or  legal  guardian  should  bo 
Mado  a  party.    SiaU  t.  Broum,  661. 

REGISTRATION. 
See  FiuHo  InsTBuiixim, 
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RELEASR 

806  SVEBTTBHXP,  9, 

REMAINDERa 

See  Estates,  8^  i, 

RENTS. 
8e«  Dins^  1|  Lahdlord  avd  Tbnant,  1,  B,  9, 10}  MKBAvnfB  LaWt  IQl 

REPLEVIN. 

OnTAiHTT  nr  Dbsoriftion  of  the  property  required  In  Mtiont  of  replerlm 
is  only  ineh  as  the  nature  of  the  property  will  admit,  and  when  nn 
objeotion  to  the  description  for  uncertainty  is  made  in  the  oomi  to* 
low  il  most  be  deemed  to  be  waived  on  appeaL  Hook  ▼•  Fnmttp  177* 

See  Salxs,  8, 

RBPRESENTATlONa 
See  BstoppxXh  i, 

REPUGNANCY. 
See  Plxadino,  8L 

RESCISSION. 
See  Fraud,  2,  4;  Salks,  4,  H 

RESIDENCE. 

floe  LiMITATIOMS  Of  AOTIOHfl^  Ik 

RESIGNATION. 
See  OmoKBfl^  8. 

RES  JUDICATA. 
See  ArrAOHMSMT,  14;  JuDOMJurrt  6^  7.  11* 

RESTRAINT  OF  TRADE. 
8oo  OnriFimAOT,  2,  8;  CoMTRAcn,  18;  CompoftAimn^  Hi 

RETAINER. 
See  Attormbt  and  Cuutt,  fi. 

REVOCATION. 
8oo  MwidPAL  Corporations,  3,  4;  BuMmmoBff  % 

RIGHT  OF  WAY, 
8oo  DmM,  2;  Privats  Wats;  Wato^  k 

RIPARIAN  RIGHTa 
See  Wharyis;  Watrba 

SALES. 
i.  WsAV  It. — ^If  a  person  engaged  in  the  mannfaetors  and  «le  eT 
waters  delirers  them  in  bottles  to  a  customer,  and  takes  a  depoolft 
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him,  with  the  understanding  that  ha  may  retiini  the  hottlee  and  tiha 
baok  his  depoeit»  or  keep  the  bottles  and  regard  it  as  payment  ss  he 
may  eleot^  snch  transaction  oonstitntes  a  sale  of  the  bottles  al  the  ele» 
tion  of  the  onstomer,  and  a  proseontion  against  a  dealer  in  second-hsad 
bottles  for  having  such  bottles  nnlawfally  in  his  possession  withont  tfas 
consent  of  snob  mannfaoturer  cannot  be  snstained.  PeojpU  ▼.  Ginmoap 
068. 

t.  Ckavox  of  PoBsnaiOK. — The  fact  that  a  hosband  has  in  his  posses* 
sion  a  chattel  received  by  bis  wife  in  exchange  for  another  which  was 
sold  to  her  by  one  of  her  husband's  creditors,  to  whom  it  had  been  tnuu- 
ferred  in  payment  of  a  debt^  will  not  invalidate  her  title  to  the  chattel 
thus  acquired  by  her  as  against  an  attachment  thereof  by  the  other  cred- 
itors of  her  husband.  Under  such  circumstances  her  title  is  derived, 
not  from  her  husband,  but  from  the  person  with  whom  the  exchange  is 
made.     Caswell  j,  Jones,  87tf. 

H  Ir  BT  TBI  TiBMS  or  A  Conditional  Salb  ov  Chattels,  the  vendor, 
on  the  nonpayment  of  a  note  given  for  the  purchase  price,  is  entitled  to 
resume  possession  of  the  property  sold  and  to  consider  all  payments 
made  as  for  the  use  of  the  property  while  in  the  hands  of  the  vendee, 
and  agrees  that  the  note  shall  be  surrendered  and  canceled,  he  cannot, 
after  maintaining  a  proceeding  to  collect  his  note  and  receiving  a  divi- 
dend by  virtue  of  such  proceeding,  sustain  an  action  of  replevin  to  re- 
cover the  property.  The  vendor  has  an  option  either  to  resume  posses- 
sion of  the  property  an#  terminate  the  contract  of  sale,  or  to  consider 
it  as  still  subsisting  and  pursue  his  remedy  on  the  note,  but,  having 
elected  to  pursue  the  latter  remedy,  his  election  is  irrevocable,  and  pre- 
cludes any  subsequent  resort  to  another.     Orwnpton  v.  Beach,  823w 

4.  VsNDu'a  Right  to  Tbbt  thb  Quality  or  Abticlbb  Pobchaskd. — 
A  vendee,  after  having  determined  by  inspection  alone  that  the  subject 
matter  of  the  sale  does  not  conform  to  the  contract^  and  thereupon 
notified  the  vendor  that  it  has  been  rejected,  cannot,  if  he  intends  to 
insist  upon  his  right  to  reject,  deal  with  it  in  any  manner  inconsistent 
with  the  rejection,  as  by  using  up  a  quantity  of  it  for  the  purpose  of 
making  a  practical  test  of  its  quality,  and  thus  providing  evidence  of 
its  unfitness,  to  be  used  upon  the  trial  of  an  action  brought  to  rescind 
the  contract,  and  recover  from  the  vendor  the  purchase  price  of  the 
goods.    Ortam  OU^  Glass  Co.  v.  Friedlander,  890. 

6.  Failurb  or  Titlb  aa  Dbfensb.— The  purchaser  of  peronal  property  in 
undisturbed  possession  cannot  recover  damages  in  an  action  on  an 
implied  warranty  of  title,  nor  set  up  want  of  title  in  bis  vendor  as 
a  defense  to  an  action  for  the  purchase  money,  although  be  offers  to 
rescind,  in  the  absence  of  fraudulent  representations  made  by  the 
vendor  in  regard  to  the  title.    Johnson  v.  OeAmig,  204. 

See  Agbnot,  9;  Chattel  Mortqaoes,  2;  Corporations,  1|  Evidbiicb,  I| 
BxBOUTiov,  1-4;  Statutes,  13:  Taxes;  Vbndob  akd  Pubchasbb. 

SEAL. 
See  Plbadiito,  8L 

SEDUCTION. 

I.  BuRDBB  OF  Proof  as  to  Chastitt— Corrobobatioh  of  Prosbo©- 
TRix. — In  a  prosecution  for  seduction  nnder  promise  of  marriage  the 
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Inrden  of  proof  U  npon  the  proseoation  to  prove  tbe  previoiu  ehaate 
eharacter  of  the  proseoatrix,  and  her  testimony  must  be  corroborated 
by  other  eyidence,  but  oaly  such  corroborative  evidence  i«  required  aa» 
In  the  nature  of  the  case,  is  obtainable,  and  when  produced,  though  cir* 
oamstantial  and  slight  in  ite  character,  a  case  ia  made  for  the  jury  to 
determine.  StaU  ▼.  Lodterbp^  658. 
ft  Eyidikob  ov  Gsnkral  Reputatiov  vob  Ohastitt. — In  a  proeeontioa 
lor  seduction  under  promise  of  marriage,  evidence  of  the  general  repm* 
tation  of  the  proeecutriji  for  chastity  ia  admisaible  m  oonobomtioa  of 
her  own  testimony.    State  ▼•  Lockerhy,  656. 

SEPARATE  PROPERTY. 
See  Husband  and  Win,  6-S. 

SETOFF. 

Bqvitablb  Sbtoit.— The  right  of  an  equitable  aetoff  already  ezlstfaig  by 
rpason  of  tiie  insolvency  of  the  creditor  cannot  bo  affected  by  kk 
•OTignment  of  his  assets.    OUkBeM*  Bank  v.  Kendrickt  ML 

See  KBOOTiABiJi  Instbuksntb^  SL 
SEWERS. 

See  MUVIOIFAL  Ck>BP0BAT10N8,  9. 

SHERIFFS. 

1.  LlABILITT  lOB.   FaILUBB   TO    MaKB    LbVT— BaBDBV   OF  PBOOT.^WheB 

a  writ  of  attachment  is  placed  in  the  hands  of  m  sheriff  to  be  levied, 
a  bond  of  indemnity  given,  and  property  in  the  possession  of  defendant 
apparently  subject  to  levy  ia  pointed  out,  the  sheriff  i«  prkna/acU  liablo 
for  a  failure  to  make  the  levy.    liatluB  v.  Carpenter^  187. 

t.  LiABiUTT  VOB  Acts  or  Dbfutt.—A  sheriff  is  liable  for  the  wrong* 
fnl  official  acts  of  a  person  who,  representing  himself  as  a  depnty 
sherifi^  acts  as  snch  in  the  presence  of,  and  with  the  knowledge^  consent 
and  approbation  of,  such  sherifiE^  although  the  latter  deniea  the  appoint* 
ment  of  such  deputy,  and  it  appears  that  hia  oath  of  office  waa  irregn* 
larly  filed.     Jliathis  v.  Carpenter,  187. 

IL  OmciAL  Bonds  or  as'  Evidbnob.— If,  in  an  action  against  a  sheriff 
and  his  sureties  on  two  bonds  given  by  him,  pleas  are  filed  by  the 
sheriff  and  his  sureties  jointly,  such  bonds  are  admissible  in  evidence, 
although  some  of  the  sureties  on  one  bond  are  not  npon  the  other. 
Mathia  v.  CarpenUr,  187. 

SIDEWALK& 

.  See  MuHioiPAL  Cobpobatiobb,  10-12.' 

SPEdFIG  PERFORMANCE. 
See  CoxTBAOxa^  14,  15;  Equitt,  2|  Watbbs^  8. 

STATES. 

taBBCTATB  OOMITT— GaBNIBBMBNT    GW   DbBTOB  OF  DlSSOLTBD    OOBTOEA* 

rum  a  Sistbb  Statb,  Whbn  Rbobiybb  Mat  Atoixk— After  a  re* 
oeiver  has  been  duly  appointed  for  a  dissolved  oorporation,  in  Moordaaee 
with  the  laws  of  the  state  in  which  it  was  organiaed*  and  the  creditors 
of  SBoh  oorporation  have  been  regularly  enjoined  from  oommenoing  any 
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milli  to  tnforce  the  oolleotion  of  their  doUi^  Hm  Mtm  of 
It  ttio  aiMta  of  the  oorporation  will  bo  nutained  in  o  doler 
■faiail  A  garnUhment  prooeeding  inotitated  by  one  of  tho  orodiloio 
oojoiaed  againat  a  debtor  of  tho  oorporation  reoidiog  a  tho  latt« 
Oilman  ▼.  Keteham,  899. 

See  Eyidxkos;  Qamb  Laws;  Ihtsbctatb  OoMMBKab 

8TATUTB  OF  FRAUDa 
See  AoiHOTt  11;  Oontraots,  7-9;  Pabtnbbship,  7|  FiMkvan,  4  i^ 

STATUTE  OF  LIMITATION& 
See  LiMiTATioHa  or  Aonoxt. 

STATUTEa 
1.  SvBJiOT  EXPRS88BD  IV  TiTLi.— A  fltatnto  ia  not  open  to  thoobjoollos 

that  it  oontaina  subjects  not  "dearly"  ezpreased  im  its  title  when  aooh 
snbjects  are  all  **  referable  and  oognate**  to  the  ■sbjeeta  ezpreaaed  w 
suoh  title.  State  ▼.  Harrub,  195. 
V  Etidkncb.— Statftb  Mat  Makb  thv  EnsrsiroB  or  Cbbtaih  Facts  Pbika 
Facie  Etidbmcb  or  the  CoMMiasiOK  or  a  Cbimi,  tbongh  the  explana* 
tion  of  the  facts  from  which  the  presumption  ariHes  ia  not  peoaliarly 
within  the  knowledge  of  the  person  accused.     People  r,  Ca$mon,  068. 

8.     COMSTRUCTIOV      AKD     CONSTITUTION  ALITT     Or. — A    STATUTB    lOK     THS 

pRarBOTion  or  Owners  or  Bottles  need  in  the  sale  of  aoda  waters 
and  like  beverages*  making  it  nnlawfol  for  anyone  to  fill  any  bottle 
marked  by  a  trademark*  or  to  deface  or  obliterate  snoh  mark,  <>r  to  aoU 
or  otherwise  dispose  of  such  bottles,  unless  purchased  from  the  person 
whose  mark  is  on  the  bottle,  or  sanctioned  by  his  written  consent,  does 
not  prohibit  one  who  has  purchased  the  beverage  in  snoh  botties  from 
reselling  it  while  in  the  same  bottles  in  which  he  bought  it,  nor  doee  tho 
statute  unnecessarily  destroy  or  uulawfnlly  decrease  the  trade  in  omp^ 
bottles;  therefore  it  is  not  uncoustitutioual.  One  purchasing  or  ooming 
into  the  possession  of  a  bottle  with  such  a  mark  upon  it  is  charged  with 
the  duty  of  ascertaining,  at  his  peril,  whether  the  person  whose  name 
or  mark  is  upon  it  has  parted  with  his  ownership  in  it  or  given  written 
permission  to  any  one  to  retill  it.  People  v.  Cannon^  668. 
4.  CuNSTiTDTiONAL  Law— EviDBNCB. — A  statuto  providing  that  any  jnnk* 
dealer  or  dealer  in  second-hand  articles,  having  possession  of  certain 
kinds  of  bottles  having  on  them  the  mark  or  name  of  a  person,  without 
his  written  consent,  shall  be  presumed  to  be  in  the  unlawful  use,  pnr^ 
chase,  or  traffic  in  such  bottles,  is  not  unconstitutional.  Such  presump> 
tion  may  be  made  applicable  to  criminal  prosecutions.  Notwithstanding 
the  presumption,  the  jary  should  refuse  to  convict  unless  statisfied  from 
the  whole  evidence,  beyond  a  reasonable  donbt,  of  the  guilt  of  tho  ao> 
oused.     People  v.  Cannon,  66S. 

Il   CONSl'ITUTIONAL  LaW — VALIDITY  Or  STATUTE  RELATING    TO   IhTBBBRi 

A  statute  making  it  a  misdemeanor  for  any  banker  to  discount  any  noti^ 
bill,  or  draft  at  a  higher  rate  of  interest  than  eight  per  oont  per  *ffHfn 
not  including  the  difference  of  exchange  applies  to  aU  kinds  of  bankorsb 
and  is  not  invalid  as  an  unlawful  exercise  of  class  lagislntioB« 
Hood  V.  BtmUngham  Truet  etc.  Co,,  245. 
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&  GoifsnTUTioif  AL  Law.— If  by  the  itatnte  in  foroe  when  Und  ii  aoquired 
bj  a  married  woman  the  is  declared  to  remain  daring  ooTertart  the  lole 
owner  thereof  as  her  separate  estate  to  be  held,  possessed*  and  enjoyed 
by  her  the  same  as  though  she  were  nnmarried,  the  legislature  may,  as 
to  such  lauds,  abolish  the  estate  by  the  curtesy  at  any  time  prior  to  her 
death,  because  until  thes,  her  husband  has  no  Tested  estate  therein. 
Jaekwn  r,  Jaekaon,  427. 

y«  Pboobss — Ck>N8TBncrnyB  Sbbviob — CoiriniTfTTiovAL  Law. — A  statute  pro- 
riding  for  service  of  process  by  publication  in  actions  to  foreelose  liens 
on  real  estate  against  both  resideuts  and  nonresideuts^  without  making 
any  distinction  between  them,  if  void  as  to  residents  is  also  Toid  as  to 
nonresidents.    Sfnith  ▼.  Hurd^  661. 

H  CoHBTmmoif AL  Law.— Statuts  Cannot  Bi  Ck>N8n»BBD  Miult  Rna> 
DIAL  or  compensatory  which  oompels  a  party  to  pay  for  property 
destroyed  without  allowing  him  to  prodnoe  OTidenee  of  its  value. 
Wadsuforth  v.  Union  Pac  Ry.  Co.,  309. 

9l  Constitutional  Law.-^So  long  as  a  statute  is  within  the  sphere  of  legis- 
lative power  and  not  an  encroachment  upon  the  province  of  some  other 
department  of  the  government,  it  will  be  upheld,  nnless  dearly  in  eon* 
flict  with  some  provision  of  the  constitution  of  the  state  or  nation,  or  in 
violation  of  some  private  right  thereby  secured.  WatUworih  t.  Union 
Pac  Ry,  Co,,  309. 

IOl  Constitutional  Law.— That  Statutks  Mat,  in  the  opinion  of  the 
court,  be  against  the  spirit  of  the  constitution,  or  against  the  policy  of 
the  government,  is  not  sufficient  to  warrant  it  in  declaring  them  uncon- 
stitutional. The  coarts  cannot  arrest  unwise  or  oppressive  acts  of  legis- 
lation so  long  as  they  are  within  constitutional  bounds.  Wadiworth  v. 
Union  Pac  Ry,  Co,,  309. 

11.  Constitutional  Law— Penal  Statutxs.— A  statute  cannot  bo  sustained 
upon  the  ground  that  it  is  penal  when  it  lacks  an  essential  element  of 
a  penal  statute,  in  that  it  permits  the  penalty  to  be  visited  upon  a  party 
not  guilty  of  doing  anything  prohibited,  or  of  violating  any  duty  im- 
posed by  law.      Wadsuforth  v.  Union  Pae,  Ry,  Co,,  809. 

ISi  Constitutional  Law— If  an  Estati  ab  Tenant  bt  thb  CuBmnr  Hab 
Vbstbd  in  a  husband  it  cannot  be  divested  by  subsequent  legislativo 
action.    Jaekaon  v.  Jachon,  427. 

IS.  Constitutional  Law.— Statute  Regulating  MANurAoruBB  and  Salb 
ov  Lard  Substitutes  aiid  compounds,  and  of  food  prepared  therefrom, 
requiring  the  seller  to  disclose  to  the  purchaser,  by  label  ob  oard,  the 
nature  and  ingredients  of  the  article  offered  for  sale,  is  valid  as  a  legi. 
timate  exercise  of  the  police  power.     Stale  v.  Asleaen,  620. 

14.  Constitutional  Law— Regulation  ov  Salb  ov  Food  Compounds.— No 
man  has  a  constitutional  right  to  keeps  ecret  the  composition  of  substances 
which  he  sells  to  the  public  as  articles  of  food.  Therefore,  a  statute 
requiring  the  seller  of  "lard  substitutes"  to  give  notice  of  that  fact  to 
the  purchaser,  by  labeling  the  article  with  a  quantitative  analysis  of  its 
ingredients,  does  not  deprive  the  seller  of  his  property  without  due 
process  of  law,  but  is  a  valid  exercise  of  police  power.  StaU  v.  Aaluent 
620.  it 

15  Institutional  Law— Statutes  Ihyalid  nr  Pabt.— The  invalidity  of 
one  provision  in  a  statute,  the  different  parts  of  which  must  be  oonstmed 
together  as  dependent  provisions,  renders  the  whole  aot  invalid.  Wad$» 
worth  V.  Union  Pae.  Ry.  Co,,  309. 
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Sm  Carriers;  CouPRomsB,  1;  Constitutioiys,  1;  ConTBAcn^  12, 19; 

MINT  Domain;  Oamr  Laws;  Highways,  1,  3;  Ihtbbstats  Comnnwn 
JuRKDicnoH,  8;  Mbchanio*s  Likh,  4,  5,  11»  li|  Mobxoaaib^  S|  Mbo^ 
IiIaulOl^  11;  RsroiLM  Schools,  1;  Uso&r* 

STOCK. 
S«e  Gobpobatioks,  1-3,  14,  15,  17;  Bxscunov,  6,  7. 

STOCKHOLDERS. 
Sm  CoRPORATioirs,  9-11. 

STREET  PARADES. 
Sso  MumciPAL  CobporatioicIk  S. 

STREETS. 

Bm  Zuaoaao  Lnn  Companibs;  Munioipal  OoBPOBAnom.  1«4}  Nmu* 

oucos,  5;  NuiSAKOi. 

SUBCONTRACTOR. 
See  Michaiiio'b  Lixv,  IS;  18. 

SUBROGATION. 
See  Attachment,  13. 

SUBSCRIBERS. 
See  Corporations,  14, 18, 

SUMMONS. 
See  Process. 

SUPREME  COURT. 
See  Jurisdiction,  1,  8. 

SUPERVISORS. 
See  High  WATS,  1-3L 

SURETYSHIP. 

L  CoNTBAOT  or  What  CoNSTiTursa — A  ooniraet  under  seel  dga^d 
Jointly  by  several  persons  by  which  they  "gnaraatee"  and  directlj 
obligate  themselveB,  along  with  one  of  their  nnmber,  to  pay,  abe<^ 
lately  and  wholly,  irreapectiTe  of  his  solvency  or  insolvenoy,  all 
damages  which  may  resnlt  to  the  obligee  from  his  defAult*  and  by 
whioh  they  expressly  stipnlate  that  the  obligee  need  not  ezhanst  hi* 
remedies  against  their  principal  before  proceeding  against  them,  is  % 
contract  of  saretyship  and  not  of  guai-anty.  SakU  ▼.  Whukr  elo.  Jffff, 
Oo^  210. 

8.#k)NTRACT  or  Whbn  Bbcomks  Binding. — A  oontraot  of  raretyship 
does  not  reqaire  notice  of  acceptance,  bnt  is  complete  and  binding 
on  delivery.  After  delivery  one  of  the  obligors  eaniiot  rsToke  it  vnless 
he  has  expreealy  reserved  the  right  of  revocation.  SakU  T.  Wheekr  Mb 
M/g.  Co,,  210. 
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tk  QifioiAL  BoRM—LiABiUTT  OF  Subbtt.^Ab  official  bond  In  wbieli  Um 
cffieer  is  named  aa  prinoipal,  bat  wfaibh  it  not  azeontod  by  hinip  ia  prima 
/aek  inTslid,  and  not  binding  npoa  tba  aaratiea  nnmad  thorain.  Board 
<lf  EducaUon  ▼.  Stoeeney,  767. 

!•  Uhdsbtauho^Authokitt  to  Fill  Blavks  in— Esioppkl.— A  anie^ 
who  aignt  an  incomplete  nndertaking  and  plaoea  it  in  the  banda  of  anothar 
to  naa  for  a  particular  pnrpoae,  and  with  ostensible  authority  to  fill  in 
any  needed  matter  to  make  it  effectiTe,  is  estopped  from  controverting 
its  validity  to  the  prejndice  of  the  obligee,  after  it  is  accepted  by  him  in 
ita  completed  form,  without  negligence  on  his  part.  Palacioi  ▼•  JBroafter, 
806. 

Ik  UnDSBTAKiNO — BjaASkb  IX— Liabilitt  ov  OBLiooB.^Saretiea  who  sign 
an  nndertaking  in  blank  are  bound  to  know  its  contents,  and  thai  the 
Uanka  must  be  filled  to  make  it  accompUsb  the  purpose  for  which  it  ia 
intended.  They  cannot  evade  liability  after  it  has  been  completed  by 
filling  sneh  blanks,  by  pleading  a  want  of  such  knowledge,  unless  pre« 
vented  from  reading  it  by  some  trick  or  artifice  of  the  obligee.  Polo* 
€km  V.  Brasher,  305. 

0L  UaDBBTAKDIQ. — AUTHOBITT  TO  COMPLBTB  AN  UnDRRTAKINO,  BT  FiLUNO 

Blanks  Thrbein  after  the  obligors  have  signed  it^  may  be  implied^ 
PaiadM  v.  Brazier,  305. 

7.  SuRRTT  AMD  GUARANTOR— DirFRBSNOB  Brtwbin.  — A  surety  is  ouo  who 
undertakes  to  pay  at  all  events  if  the  principal  does  not;  a  guarantor 
undertakes  to  pay  only  if  the  debtor  cannot.  The  first  is  an  insurer  of 
the  debt;  the  latter  an  insurer  only  of  the  solvency  or  ability  of  the 
debtor  to  pay.  .  A  contract  of  soretyship  is  the  joint  and  several  con- 
tract of  the  principal  and  surety,  while  the  contract  of  a  guarantor  ia 
his  own  separate  undertaking  in  which  the  principal  does  not  join.  Sami 
T.  Wheeler  etc  Mfg.  Co,,  210. 

8L  Joint  Contract  lNDiOATRs.^The  joint  execution  of  a  contract  by  a 
principal  and  another  operates  to  exclude  the  idea  of  a  guaranty,  and  is 
an  index  pointing  to  a  contract  of  auretyship.  Solid  v.  WhbeUrete.  Mfg. 
Co.,  210. 

9m  Rrlrasb  ov  Onb  Surbtt  Opxrates  to  Rblbasb  Othbb  Sttrbtibb  on  the 
same  contract  or  undertaking  only  to  the  extent  of  his  aliquot  share  of 
the  whole  liability.    Saint  v.  Wheeler  etc  Mfg.  Co.,  210. 

IOl  Dibohabob  op  Surbtt  bt  Changb  im  Contract  Without  Hn  Cov* 
bbmt. — Sureties  under  a  contract  for  the  faithful  performance  of  cer* 
tain  duties  by  theii:  principal  are  not  discharged  from  all  liability  by 
reason  of  certain  parol  changes  made  in  the  original  contract  by  the 
obligee  and  the  principal  imposing  new  and  additional  duties  upon  the 
latter  after  the  obligors  have  become  suretiea,  and  without  their  knowl- 
edgr,  consent,  or  ratification,  unless  the  imposition  of  these  new  duties 
and  their  performance  by  the  principal  render  impossible  or  materially 
hinder,  delay  or  impede  the  proper  and  faithful  performance  of  the 
iervice  originally  undertaken.     Saint  v.  Wheeler  etc.  Mfg,  Co.,  210. 

11.  PiBOBAiiGB  OP  Surbtt  bt  Changs  in  Contraot  Without  His  Cov* 
8BNT. — Sureties  are  not  discharged  by  a  change  in  the  contract  be- 
tween the  principal  and  the  obligee  as  to  the  amount  %A  compensation 
af  the  former,  made  without  the  consent  or  knowledge  of  the  sureties, 
when  the  settlement  between  the  parties  on  which  the  default  of  the 
principal  is  ascertained  is  based  on  the  original  contract,  nor  are  inch 
avreties  discharged  by  reason  of  a  subsequent  parol  agreement  between 
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prioelpal  and  obllgM^  without  their  knowMg*  «r  «mimiiI»  hj  which 
til«  principal  ii  allowed  to  retain  hit  oompenntloB  out  of  w^eotioiia 
without  remittiiig  them  to  the  obligee  aa  required  bj  the  original  oon- 
traet  SaM  r.  Wkoder  eU.  Ufg.  Ox»  210. 
n.  Imduloikob  to  Pmnoipal  mm  DisoHABax  OF  Snxarr.— Mere  indal* 
genee  by  a  eredttor  or  employer  to  the  principal  in  a  ooninusl^  or  a 
new  agreement  to  give  him  further  time  to  pay  hie  debt  or  make  good 
a  default,  if  not  supported  by  any  new  consideration,  does  not  discharge 
the  furetiee  on  the  original  oontract.    £aml  t.  Wkeekr  elc  MJ^*  Oo^ 

tia 

111  OOVOBALMMT    OF   PRINdPAL's    DiBHONSSTr    AS    DdOHABOX  OF  SlTlia- 

TT.^In  case  of  a  oontinuing  auretyship  for  the  honesty  of  a  aerr* 
ant»  if  the  master  discovers  that  the  aerrant  haa  been  guil^  of  dia* 
honesty  in  the  eerrioe,  and  i(  instead  of  dismissing  him^  he  eontinneo 
Urn  in  his  employ  without  the  oonsent  of  the  surety,  express  or  implied* 
the  latter  is  not  liable  for  any  loss  arising  from  the  dishonesty  of  tin 
secant  during  the  subsequent  service.  This  rule  applies  aa  well  to  a 
private  corporation  as  an  employer  as  to  an  individual,  when  ite  agents 
in  the  discharge  of  his  duties*  discovers  the  dishonesty  of  the  servant^ 
and,  having  authority,  fails  to  give  notice  of  such  dishoneety  to  the 
mrety,  and  the  corporation  thereafter  retains  the  servant  in  its  employ. 
AiM  V.  WKhUt  etc  Mfg.  Co.^  210. 

See  AnAOHKKivT,  1-3,  6^  0;  Qita&aviT|  SraBXtn,  8. 

SURRENDER. 
See  Lahdlobd  akd  Xxvamt,  7»  81 

SURVIVORSHIP. 
See  Husband  avb  WmL 

TAX  DEEDS. 
See  TaxxSi  1    . 

TAXES. 

LTaz  Sales— STATEMnrr  bt  Town  Trbasurbb  That  Norsoro  b  Dui^ 
Etfbot  or.^It  is  the  duty  of  a  town  treasurer  to  funush  tazpayere  with 
information  as  to  the  amount  of  tazee  payable  |ipon  their  lands  in  the 
township;  and,  as  they  have  a  right  to  rely  upon  that  information,  th^ 
cannot  be  prejudiced  by  its  incorrectness.  Hence  if  a  landowner, 
through  his  agent,  attempts  and  offers  to  pay,  in  due  seaeon,  all  the 
taxes  due  upon  his  property  within  a  township^  and  the  treasurer  ei^ 
roneously  states  that  there  is  nothing  asseesed  upon  the  roU  against 
a  oertain  traoti  a  tax  deed  issued  upon  a  subsequent  sale  oi  that  traet 
for  nonpayment  of  taxes  thereon  is  void,  and  its  invalidity  may  be 
made  available  in  a  legal  action  of  ejectment  sa  well  aa  in  an  equitable 
suit  for  its  cancellation.     Oouid  t.  SulUvan,  066. 

%  Tax  Salb  or  Propbbtt  Bbohxatbd  to  thb  Statb.— If  pereona  art  in 
possession  of  land  claiming  to  own  it,  and  having  the  righte  of  mortgagesa 
in  possession,  and  it  is  assessed  to  them  for  delinquent  taxes,  they  ceo* 
not  defeat  an  action  of  ejectment  by  the  purchaser  by  proving  that  the 
property  had  escheated  to  the  state^  and  was  therefore  not  subjeet  tt 
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taxailoii.  They  are  not  In  m  position  to  dispute  the  plaintiff'a  title. 
The  state,  beoanie  it  oannot  do  to  without  paying  off  the  mortgage,  may 
ehooee  never  to  enforce  iU  right  to  escheat.  Croner  t.  Cotodrey,  716. 
ti  Tax  Salks— Statutb  of  Limitations,  Whxn  Not  a  Bab  to  Rbootibt 
OF  Laud. — The  statute  of  limitations  fixing  a  period  within  which 
lands  sold  for  nonpayment  of  taxes  maj  be  redeemed  does  not  apply 
to  a  ease  where  all  the  taxes  due  upon  such  lands  haTe  been  regoUurly 
tendered,  and  the  proper  amount  has  not  been  paid  merely  becanse  tha 
officer  to  or  through  whom  such  payment  oonld  alone  be  made  has  neg- 
ligently made  a  miistatement  as  to  the  sum  actually  dna.  OmM  ▼• 
BuUhan,W5. 

See  Intxrstatb  ComoBOM,  0-8. 

TBLEGRAMa 
See  BviDSV0%  9;  Imtxbstatb  Cokmxbo^  8. 

TENDER. 
See  MoBTGAoia^  18, 

TICKETS. 
See  BAiLitOAi>a»  16. 

TOOLS. 
See  Attaghmbnt,  16,  16. 

TORTa 
See  MunoiPAL  Cobpobatiohb»  l(k 

TRADEMARKS. 
See  Statutes,  8. 

TREATIES. 

L  CoNSTRVonoir  of.— If  a  Tbbatt  Admits  of  Two  Constbvotions,  ona 
restrictiTS  of  the  rights  that  may  be  claimed  under  it  and  the  other 
liberal,  the  latter  is  to  prevaiL    SchuUze  ▼.  SchuUge,  432. 

ti  If  A  NoKBBsiDBNT  Alibn  Dobs  Not  Sell  Veopbbty  Ikhbbitbd  bt  Him 
within  the  time  stipulated  in  the  treaty  between  the  United  States  and 
the  sovereignty  of  which  he  is  a  subject,  the  state  law  comes  into  force, 
and  controls  the  disposition  to  be  made  of  such  property.  SchuUu  ▼• 
SchuUee,  432. 

81  Inhbritakob  bt  Nobbksidbnt  Aliens.— a  treaty  stipulating  that  tha 
eitixens  of  the  contracting  parties  shall  have  power  to  dispose  of  their 
personal  goods  by  testament  or  otherwise,  and  their  representatives, 
being  citizens  of  either  party,  shall  succeed  to  such  goods,  and  if  in  the 
ease  of  real  estate,  the  said  heirs  would  be  prevented  from  entering  into 
the  possession  of  the  inheritance  on  account  of  their  character  as  aliens^ 
there  shall  be  granted  to  them  three  years  to  dispose  of  the  same,  gives 
nonresident  aliens  who  would  be  heirs  but  for  their  alienage,  threa 
years  within  which  to  dispose  of  their  share  of  the  lands  of  their  an* 
oestor,  and  to  remove  the  proceeds.  The  estate  which  they  acquire  is  a 
fee^  determinable  by  the  nonexercise  of  the  power  of  sale  within  tha 
three  years.     Sehultat  v.  SehuUte,  432. 
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trbspa88br& 
8m  Rahboaso^  19;  Rba&  Piorrtt,  4. 

TRIAL. 

L  BrrDKifci  nr  CsncnrAL  Trials— Pboof  of  Othbe  OwwEvaB.^Th9  Abate* 
upon  which  a  defendant  ia  being  tried  cannot  ba  anpporied  1^  proof 
of  other  offensea.  But  evidence  which  legitimately  tenda  to  rapport 
the  eharge  ia  not  to  be  excluded  on  the  ground  Uiat  it  ahowa  othar 
offeniea.    8kUe  ▼.  Kelley,  884. 

ti  EviDUiCB.— CoNFUCT  ON  ▲  QcTBSTioN  OF  Faot  ia  preaentod  for  tha  Juy 
nnder  proper  instmctiona  when  tha  evidence  ia  conflicting,  or  of 
character  that  different  conclusions  may  be  reaionably  drawn  tlM 
from.     Wadtworih  ▼.  Unhn  Pac  By.  Co.^  809. 

!•  Functions  of  Coubt  and  Jdrt. — In  criminal  eases  the  jnry  ara  nol 
judges  of  the  law  as  well  as  of  the  facts.    8taU  ▼•  Burpee^  776. 

t,  iHSTRtrcTioNs— Rkfusal  TO  OiVK  Whkn  Not  E&BO&.— a  party  ia  entitlad 
to  have  an  instruction  given  for  the  purpose  of  making  more  definite 
another  instruction  given  by  the  court,  but  when  a  requeated  instnetioa 
embodies  improper  matter,  the  court  may  properly  refoaa  to  giTS  it  aa  a 
whole.     Duggan  ▼.  Padfic  Boom  Co,,  182. 

See  Appbal;  Eotoppix^  !• 

TRUSTS. 

1.  Ck)N8TRTTcnTN  Tbust— What  Gonstitutbs. — When  one  takes  a  oonyey- 
ance  secretly,  contrary  to  the  wishes  of  and  in  Tiolation  of  hia  duty  to  th« 
beneficiary,  and  in  fraud  of  hia  rights,  tha  trust  ia  not  reaolting,  bvt 
conatructive  or  involuntary.  Farmen'  etc  Bamk  t.  KimbaU  MiUmg  Ck» 
789. 

i.  Involuntart  OB  CoNSTRUcnvB  Trusts  Inoludb  all  instanoea  in  whidi  a 
trust  is  raised  by  the  doctrines  of  equity  for  the  purpose  of  working  out 
justice  when  there  is  no  intention  of  tha  parties  to  create  a  tmat  lela* 
tion,  and  a  oontrary  intent  eziata  on  tha  part  of  the  holder  of  the  legal 
title.  These  trusts  may  usually  ba  referred  to  fraud,  either  actual  or 
constructive,  aa  an  asaential  element.  Farmen'  efc  Bank  ▼•  Kimbatt 
MiUing  Co.,  739. 

t.  Gonstrvctitb  Trusts. — Gains  and  Frofits  arising  from  propar^  im* 
pressed  with  a  constructive  trust  inure  to  the  benefit  of  the  real  owner, 
and  should  be  impressed  with  a  like  truat  in  hia  favor.  Farmer^  tU» 
Bank  v.  KimbaU  Miiiimg  Co.,  739. 

A.  Construotivb  Trusts^Pleadino— Complaint  in  an  AonoN  to  Kn« 
FORCS. — A  constructive  trust  which  allegee  that  a  apecifio  amoont  of 
funds  has  been  fraudulently  diverted  and  inveated  in  corporation  prop- 
arty,  and  that  the  entire  property  sought  to  be  oharged  haa  been  created 
from  the  funds  fraudulently  obtained,  except  a  specified  amount  thereof, 
is  sufficient  on  general  demurrer  aa  a  definite  atatement  of  amount. 
Farmen*  etc  Bank  v.  Kimball  MiUing  Co.,  739. 

i.  CONBTROOriVR  TRUSTS— PlXA DING  TO  EnTORCI. — ^NOTIOB  OF  FrAUD  BCed 

Bot  be  alleged  in  a  complaint  in  an  original  action  to  enforce  a  oonatmo- 
tive  trust  in  property  acquired  from  funds  fraudulently  diverted  and  in- 
Tasted.  Want  of  notice,  payment  of  a  valuable  conaideration,  and  good 
faith  are  affirmative  matters  to  be  pleaded  and  proved  by  tha  defendants 
Farmers*  etc.  Bank  v,  KimbaU  MiUmg  Co.,  739. 
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H  Oommvarm  Tbustb— Jusiboiotiov  m  Equttt  to  Follow  PBDrsRir.— 
Bqnity  in  enforoing  a  oonftracti^a  tnut  oan  follow  the  real  owner'i 
properly  and  preserve  hie  ownership,  into  whatever  form  it  may  be 
ohanged  or  transmatedy  even  into  the  hands  of  third  parties,  so  long 
M  the  property  or  fnnd  into  which  it  has  been  eon^erted  can  be  traced, 
nntil  it  goes  into  the  hands  of  an  innocent  purchaser  for  ralne  and  with- 
out notice.  The  mle  applies  to  both  real  and  personal  property. 
Farmei^  etc  Bank  t.  Kimbail  Milling  l|b.,  739. 

7*  COHSTRCrOTIYB    TbURIS— RiGHT   TO   EnVORCS— TbAOIVO    PROPKRTT.^i-A 

party  claiming  under  a  oonstmctive  trust  for  funds  fraudnlently  ob* 
tained  find  invested  in  the  property  of  another  need  not  show  that  his 
funds  paid  for  any  definite  or  aliquot  part,  of  the  purchased  property,  but 
is  entitled  to  have  the  trust  impressed  upon  such  property  to  the  extent 
of  his  funds  invested,  together  with  the  profits  thereof  which  he  can 
trace  into  the  property.    Farmers*  etc  Bank  v.  KknbaU  Milling  (7o.,  730. 

8.  OoNSTBUOriVB  Trctbtb — RioHT  TO  Track  Propbrtt. — One  whose  funds 
have  been  fraudulently  obtained  and  invested  by  the  parties  so  obtain- 
ing them  in  the  property  of  a  corporation,  and  stock  of  such  corporation 
received  therefor,  is  not  compelled'to  follow  the  stock,  but  has  the  right 

•  at  hb  option  to  pursue  the  property  itself,  when  it  is  alleged  that  sub> 
stantially  the  entire  property  has  been  created  with,  and  the  business 
of  the  company  almost  entirely  conducted  on,  such  funds,  and  that  tho 
entire  capital  stock  of  such  corporation  is  held  by  the  original  wrong- 
doers or  those  who  have  purchased  with  full  notice  of  the  facts.  Famif 
er*s  etc  Bank  v.  Kimball  Milling  Co.,  739. 

••   CONSTRUCTIYB  TRUSTS— LlABILITT  OF  CORPORATIOIT  FOR  PrOPBRTT  Ao- 

QoiRBD  Undbr. — When  the  officers  of  a  bank  fraudulently  divert  its 
funds  and  assets,  and  invest  them  in  the  property  of  a  oorporation  in 
which  they  are  also  officers,  the  latter  corporation  holds  such  property 
impressed  with  a  trust  in  favor  of  the  bank  to  the  extent  of  bank  funds 
that  can  be  traced  into  such  corporate  property,  unless  the  corporation 
can  show  that  it  is  an  innocent  purchaser  for  a  valuable  consideration 
without  notice.     Farmen*  etc  Bank  v.  KimbaU  Milling  Oa,  739. 

10.  Rbsultwo  Trosts. — Ixtbmtioh  Is  an  Essbbtial  Blbmbmt  in  a  resulting 
trust,  and  though  not  expressed  in  words,  the  law  presumes  the  intent 
from  the  facts  and  circumstances  accompanying  the  transaction  and 
the  payment  of  the  consideration  for  the  whole  or  a  definite  or  aliquot 
part  of  the  property  sought  to  be  impressed  with  the  trust.  Farmere' 
etc  Bank  v.  KmlM  MUUng  Co.,  739. 

11.  Rbbultino  Trusts. — ^Fraud  Dobs  Not  Exist  in  a  resulting  or  implied 
tmsti  but  the  conveyance  is  made  or  taken  with  the  knowledge  and 
oonsent,  express  or  implied,  of  the  person  who  has  paid  the  considera- 
tion. If  he  seeks  to  enforce  the  trust  he  must  show  that  he  is  entitled 
to  a  definite  or  aliquot  part  of  the  property.  Farmers'  etc  Bank  v.  Kim^ ' 
Ml  MUUng  Co.,  739. 

See  Attorbby  and  Glibmt,  1i  Charitzb8^  It  3^  At 

ULTRA  VIRES. 
9m  yLxnmosFAL  Corporation8»  7,  9;  Cobfobatiom%  16^  17* 

UNDUE  INPLUENOR 
See  Will8»  3^  7-14 
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usage; 

8e«  CuaroM. 

ussa 

SeeCBABiTUi^  L 
USURY. 

BaXKS  and    BANKIIfG—DlSCOailT  OF  NBGOnABLB  PAPnu— A  iMUlk  wfaiA 

diaooants  ft  draf k  at  a  rate  of  interest  eqaal  to  twelve  p«  oent  p«r  an- 
nam  inTiolation  of  a  statute  proyiding  that  ''any  banker  who  diaoounti 
any  note,  bill  of  exchange,  or  draft  at  a  higher  rata  of  interest  than  dghft 
per  cent  per  annnm,  not  including  the  differenoe  of  exchange,  is  goilty  of 
a  misdemeanor,"  and  cannot  recover  on  the  drafts  as  it  is  Toid  in  its  haads 
as  being  acquired  under  an  unlawful  and  orimitial  oontraot.  T^imgbiood 
▼•  Birmingham  Truit  tie,  Co.,  24fi. 

VENDOR  AND  PURCHASER. 

1.  Ajr  Omoir  to  Pvrohasi  Rial  Propibtt  la  ▲  Sitbstahtul  Iwnamm 
nr  Land,  and  when  the  option  is  exercised  the  purchaser  is  oonsidarei 
as  the  owner  ab  initio.     PeopU$  ete.  Rjf,  Co,  ▼.  Spenetr,  22. 

ti  Iv  AH  Option  la  Giyrn  to  Purohasb  Rial  Pkopkbtt  Upon  Wbiob  am 
Insvbanob  AoAiNsr  Loss  bt  Fi&b  exists  or  is  subsequently  affeotedp  aid 
the  loss  occurs,  after  which  the  option  is  exercised  and  a  oooTeyanoe  of 
the  property  made,  the  purchaser  is  entitled  to  the  moneys  doe  npoa 
such  insurance.    Peoplei  etc  R}f.  Co.  t,  Sfteneer,  22. 

Baa  AaavoTy  11;  CoNXAAon,  8,  9;  Dbbds;  Eyidbmob^  1;  Pbitazb  Wai& 

VESTED  RIGHTS 
Baa  Elbotbio  Light  Companibb;  Statdtbi^  lH 

WAIVER. 

Baa  Appbal,  1;  Dbbda,  6;  Hiohwats,  4;  Insitbanob,  8;  JmusDHUMr*  7| 

Landlord  and  Tbnant,  8;  Plbadivo,  2i  Rbplbtut. 

WAREHOUSEMEN. 

Sbllino  Goods  on  Commission,  Liabilttt  of.— A  mortgagee  of  goods  es»« 
not  maintain  an  action  for  conTcrsion  against  a  publio  warehousemaa 
who  receives  a  portion  of  those  goods  from  the  apparent  owner,  fai  tha 
nsual  way  and  without  any  notice,  either  actual  or  eonstruotlTe^  of  aa 
adverse  claim,  and  sells  them  on  commission  at  a  publio  sale  in  the  reg* 
Blar  course  of  business,  without  asserting  any  intareat  or  right  hosttla 
to  such  mortgagee.    ^6snia^  r.  IFXesIsr,  098. 

WARRANTY, 
SeeSALBS. 

WATERS. 

L  What  Abb.— To  constitute  a  watercourse,  it  is  not  aaeaasary  that  Ibera 
should  be  a  continual  flow  of  water,  but  there  must  be  a  stream,  whioh 
usually  flows  in  a  particular  direction,  in  a  well-defined  ehannel,  having 
a  bed  and  sides  or  banks.  Such  a  stream,  so  long  as  it  can  be  traced  bj 
the  existence  of  such  a  channel,  wherever  the  ground  is  suitable  for 
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mitting  one,  and  does  not  lose  its  identity  as  the  same  strMiiii  doei 
not  oease  to  be  a  watercourse  beoauso  U  spreads  ont  al  some  pointi  into 
marshes  and  swamps.    CoBe  ▼.  Hoffman^  937. 

%  SujUTAOB  Watsbs,  What  Aks. — Sorface  waters  are  snoh  M  lie  apon  or 
spread  over  the  surface,  or  percolate  the  soil,  as  in  swamps^  and  do  nol 
flow  in  a  particular  direction.     Ccue  ▼.  Hoffman^  937. 

!•  AonoN  TO  Enjoin  DivcRiiioif— Plsadino. — A  complaint  in  an  action 
to  establish  rights  in  an  alleged  watercourse,  and  to  enjoin  the  diver- 
sion  thereof,  is  not  demurrable  on  the  ground  of  misjoinder  of  causes 
of  action,  when  it  also  asks  for  the  specific  performance  of  a  oontraot 
made  by  the  plaintiff  with  the  defendant's  grantors,  by  virtue  of  which 
it  is  a\  erred  that,  even  if  the  waters  in  question  do  not  technically  con- 
stitute a  watercourse,  the  plaintiff  it  entitled  to  have  the  use  of  them 
for  irrigating  his  land.     Can  v.  Hoffman^  937. 

A.  RiOBT  TO  Whkn  a  Fbbbhold.— a  perpetual  right  to  have  a  certain  qnan- 
tity  of  water  flew  through  an  irrigation  ditch  is  an  easement  therein, 
and  an  incorporeal  hereditament  descendible  by  inheritance,  hence  a 
freehold  estate.     WyaU  v.  Larimer  Irr.  Co.,  280. 

ft.  Riparian  Rights  of  Mitnioipautibs.— Dwellers  in  towns  and  villagei^ 
through  which  a  stream  passes,  may  use  the  water  thereof  to  the  same 
extent  as  any  other  riparian  proprietors,  provided  they  can  reach  the 
stream  by  a  public  highway,  or  secure  a  right  of  way  over  the  lands  of 
others.     Barre  Water  Co.  v.  Carries,  891. 

t,  UsK  OF  Stream  for  Sopplt  of  Mdnicpalitt,  Whbh  Not  Enjotnbd.— -A 
riparian  municipality  which  has  obtained  legislative  authority  to  build  a 
a  dam  and  lay  pipes,  with  a  view  to  obtaining,  for  domestic,  flre,  and 
sanitary  purposes,  a  reasonable  supply  of  water  from  a  stream  on  which 
it  is  situated,  cannot  be  enjoined  from  so  using  the  water  at  the  suit  of 
a  municipality  lower  down  the  same  stream,  which  has  never  acquired^ 
by  purchase  or  otherwise,  the  rights  of  the  riparian  proprietors  above  ilk 
Barre  Water  Co.  v.  Garnet,  891. 

7.   SUFFICIBNCT   OF  COMPLAINT    IN    AOTION    TO    ESTABLISH    RiOHTB    IN    A 

Watbrgoursb. — A  complaint  in  an  action  to  establish  certain  rights 
in  a  watercourse,  alleged  to  have  been  diverted,  is  not  demurrable  on 
the  groand  that  the  stream  described  is  not  a  watercourse,  when  it 
alleges  that  "there  were  always,  and  are  yet^  living  springs,  whioh 
continuously  flow  and  discharge  their  waters  by  a  well-defined  stream 
into  a  natural  lake  of  about  sixty  acres  in  extent^  known  as  'Big 
lake'";  that  "the  waters  so  gathered  flowed,  under  natural  condi- 
tions, upon  the  surface  and  beneath  the  surface  of  the  lands  lying 
to  the  southeast  of  said  lake  to  and  across  the  said  lands  of  Um 
plaintiff,  and  thence  easterly,  until  they  discharged  themselves  and 
were  again  collected  in  a  stream  known  as  'Beaver  ereek'";  that 
"  the  said  natural  flow  or  stream  of  water  from  the  lake  was  well  doflned 
and  established,  and,  in  places,  one  of  which  was  upon  the  land  of 
the  plaintiff,  had  made  for  itself  a  distinct  and  plainly  marked  channel, 
pointing  and  showing  the  natural  flow  of  thownter^  and  that  "said 
stream  was  known  and  commonly  called  by  the  name  of  the  'West 
branch  '  of  'Beaver  creek.'  *'  The  fact  that  snoh  oomplaint  also  shows 
that  the  stream  spread  over  wide  reaches  of  marsh  and  swamp  lands, 
and  percolated  the  soil  in  many  or  most  places  between  the  'Big  lake ' 
and  'Beaver  creek,'  therein  referred  to^  does  not  affect  its  sufficiencqr* 
0am  ▼.  ffqfman,  937. 
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H  Profxbtt  Rioina  nr.~The  water  of  arery  natural  stream  in  Golorad^ 
k  the  property  of  the  pablio.  Priyate  ownenhip  therein  ia  not  reeog* 
nised,  bat  the  right  to  divert  water  therefrom  and  apply  it  to  Jittw^^m^i 
naee  it  expreesly  guaranteed  by  the  oonetitation.  FoH  Jicrgam  Lamd 
etc  Co.  ▼.  SouA  PiaiU  DiUh  Co,,  259. 

9.  AppBOPRiikTioir,  What  Constitutis.— A  priority  of  right  to  the  water 
of  a  natural  stream  can  be  legally  acquired  only  by  the  applicatioB  o< 
such  water  to  a  beneficial  nee.  Hence,  there  must  not  only  be  a  di» 
•  yertion  of  the  water  from  the  stream,  bat  an  actual  application  of  it 
to  the  soil,  to  oonstitnte  a  constitutional  appropriation  for  irrigation. 
Fori  Morgan  Land  ele.  Co,  ▼.  South  Platte  Ditch  Co,,  25d. 

IOl  Appropriation  of. — By* the  diversion  and  ose  of  the  waters  of  a  nataral 
stream,  a  priority  of  right  to  such  use  may  be  acquired,  and,  when  so 
acquired,  such  priority  is  a  property  right,  subject  to  sale  and  tranafer« 
Fort  Morgan  Land  etc.  Co,  t.  South  PlatU  Ditch  Co.,  259. 

11.  Appropriation,  Wukn  Complete.— An  appropriation  of  the  water  of 
a  natural  stream  is  complete  only  when  some  open,  physical  demon- 
stration indicates  an  intent  to  take,  for  a  valuable  or  beneficial  nae^ 
and  such  intent  is  followed  by  taking  and  applying  the  water  to  tho 
nse  designed.    Fort  Morgan  Land  etc  Co,  v.  South  PlatU  DUehOo,,  259. 

12.  Appropriation  —  Priorities. — Awarding  priorities  to  several  ditches 
in  excess  of  the  amoont  of  water  actually  appropriateil  at  the  time  the 
decree  is  rendered  is  error.  A  prior  diversion  and  promised  futore  nse 
do  not  support  such  decree.  Fort  Morgan  Land  etc  Co.  v.  South  Platte 
Ditch  Co.,  259. 

Be*  OoMTRACTB,  4,  5;  Bquiit,  2;  Irrioatiov  Compaiiibs;  Jurisdiorom,  6| 
i^AJfi^iiORo  AHD  Temant,  6*10;  PLBADiMO,  I;  RAUiBOADS^  1-9;  Whabvee. 

WAYS. 
See  Private  Wats. 

■ 

WHARVES. 

L  RiPARiAV  Proprietor's  Riqht  to  Whakfagb.— A  proprietor  of  lands 
fronting  upon  navigable  waters  has  the  right  to  connect  himaelf  there- 
with by  means  of  wharves  or  channels  extending  from  his  uplands  out 
to  navigable  water,  so  long  as  he  does  nothing  to  interfere  with  the  free 
navigation  of  such  water.     Prior  v.  Sutartz,  333. 

t.  Navigable  Waters— Conflict  Between  Right  to  Plant  Otbtebe  and 
THB  Right  to  Constrccp  Wharves. — ^The  right  of  a  riparian  proprietor, 
by  wharves  and  channels,  to  connect  his  upland  with  the  navigable 
water  in  front  thereof  is  paramount  to  any  right  in  others  to  plant  or 
cultivate  oysters  on  the  land  covered  by  such  wharves  or  channels. 
Prior  V.  Swariz,  333. 

WILLS. 
h  Different  Papers  Executed  at  Different  Dates  ab  One  Will. 
A  testamentary  paper  executed  by  a  testatrix  in  execution  of  a  testa* 
mentary  power  conferred  on  her  by  her  deceased  husband  is  not  revoked 
by  the  execution  of  a  later  will  and  codicil  containing  substantially  the 
same  provisions  as  the  first  paper,  but  without  referring  to  it,  and  tha 
two  instruments,  wlien  taken  together,  oonstitato  the  last  will  of  tha 
testatrix.     Knox  v.  Knox,  235. 
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i  Covwnivchipm  of.— tr  xbm  Bamm  Tbaot  ov  Lamb  b  Ditub»  nr  tw 
ihMWKKm  CiJLvifei  «f  a  will  to  difimnl  {trMOf^  iMk  oliim  an  sol 
filgardtd  m  njgnammM,  bal  m  ftreaUd  u  oMaifMiiiig  ta  iptoariwi  tha| 
A«  dtrimm  ttm  hold  m  ootonaatt,    /)ay  r.  Wallace,  424. 

H  U«B9U4X  Bi^mn— PBnvMrrioir— BuRDBx  or  FBOor.«*'Altiiom|b  » 
ttitetor  oiaj  not  is  hk  will  diapote  of  hii  proportj  oqnaUj  to  hli  aoxl 
ol  kJa,  that  faol  alono  doaa  Dot  raiao  a  piMoioptiQii  of  montal  incapaoitj 
or  mndno  inflnonofl^  but  must  bo  ooniidirod  with  othor  iaota  ia  doter- 
wiaiag  that  iaraOi  Saoh  ^mI  doaa  aot  ahilt  tho  bajrdaa  ol  proof  apoo 
tho  proponant  or  beneficiariea  andar  tho  will,  and  raqaira  hini  to  ^w 
a  ioaad  miad  and  fraadont  of  will  on  tha  part  of  tha  tiatator  at  the  tiaM 
of  it*  exacatioii*    Kwam  t.  Xnoa^  SSSu 

4  TaanAXSMTART  OAMAom^YfuAi  Conrnuna.— If  a  taatator  haa 
mind  aad  nmamy  anffioiant  to  rapall  and  ramombar  tha  propert j  ha  ia 
aboat  to  baquaatb,  tha  objaott  of  lua  boantjr^  tha  disposition  whioh  ha 
wiahea  to  makoi  and  to  know  and  andaratand  tha  natars  and  aanae- 
faaaoea  of  tha  bnainaaa  to  bo  parformady  and  ta  diaoira  tha  sinipla  and 
obriona  raUtioa  of  its  alemants  to  oaeh  othar,  ha  haa  ia  oootamplatioa 
of  law  a  ioand  mind  and  tsatamantary  oapaoitf  •    Knm  ▼•  Aofl^  88S. 

iw  TiaTAM SHTJAT  Capacitt. — ^If  a  taatator  haa  mind  and  mamoiy  auffieiant 
ta  raooUoet  tha  property  he  is  abont  to  bequeath,  the  persona  to  whom  ha 
wishaa  ta  bequeath  it^  and  tha  manner  in  whiah  ha  wiahaa  it  disposed 
of»  and  to  know  and  understand  the  basiness  ho  is  engaged  in,  than,  in 
aontemplatioB  of  law,  ha  has  a  sound  and  disposing  mind{  and  groat 
aga,  bodilj  infirmity,  or  even  an  impairod  mind»  will  not  ntiata  hia 
wilL    JRoalif  r*  Mimtgoimerift  231  > 

t.  TaatiimaTABT  CAPiUUTT— Bubdbii  or  Paoor.— Testamentary  laea- 
paeity  to  inralidato  a  wHl  must  eaiat  at  tha  tima  of  its  exeeation. 
Tha  praeamptioa  of  oapacity  ia  alwaya  indulged,  and  the  burden  of 
proof  is  upon  the  party  contesting  the  will  to  show  incapacity.  This 
burden  can  bo  shifted  to  the  proponent  only  by  showing  prior  habitual 
or  ^ed  insanity,  ar  actual  insanity,  or  other  incapaoity  of  tha  testator, 
at  the  date  of  the  eiecotioa  of  the  wilL     Madi$  t.  Montgomeriff  227« 

7.  Ukduu  larLiTBiiOB  SumciaaT  to  avoid  a  will  must  amount  to 
coercion  or  frand,  and  mast  be  an  influence  tantamount  to  force  or  fear, 
destroying  the  free  agen^  ol  tha  party,  and  constraining  him  to  do 
what  is  against  his  will.  Mere  persuasion  or  argument  addreasad  ta 
tha  judgment  or  affections,  in  whioh  there  is  no  frand  or  deoett^  doaa 
not  oonstituta  andue  inllaenosu     JEaoer  t.  Knom^  2S5. 

H  Kvioairca  or  Umditm  Ikplitknob  on  Muhtal  Ikoapacitt. — ^Whan  a 
wiU  ia  contested  on  the  ground  of  mental  incapacity  or  undue  influence, 
tha  real  issue  is  as  to  the  condition  of  the  mind,  or  the  operation  and 
sfiiset  of  tha  undue  influence^  at  the  partieolar  time  of  the  execution  of 
tho  will,  but  all  prior  facts  and  circnmstancse  tending  to  elucidate  tho 
oondition  of  the  mind  of  the  testator  at  that  particular  tima  ars  admia- 
aible  in  oTidenea.    Knox  ▼•  Knox,  235. 

il  Uhdvb  larLuaaoa— Eyidbvcb  that  a  son  of  testatrix,  who  was  her 
general  business  agents  signed  her  name  to  a  bond  for  title  to  land  add 
by  her,  ia  inadmissible  to  show  undue  influence  axerdaed  by  him  over 
bar.    MtuUo  r.  Montgomerf,  227. 

ML  Uvmra  larurBvca— EnDaaoiL^II  a  will  ia  aontaatad 

of  andaa  influenow  exercised  by  tta  profaoant,  aad 

ta  show  that  asrtain  grandcfaildrea  anutted  from  tha  will 
VakXXXVL-a? 
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Crkadlytad  AffoolloiiAit  rdttfetaa  wltb  fkB 

yr9f«  tiuil  muh  ohlldnn  had  mmm  oqnildwlito  ptopw^  ia 

tighk     Jhirti  ▼•  ifofil|90Minr»  SS7. 

]!•  UxBVB  ImrLvmoB— BuBDm  ov  Pboof.— Altfaoogk  11m 
«(  a  will  ifl  out  of  tho  exeooton  and  oliief  boaofloiarlM  naiMd 
Hid  WM  tho  gononJ  InuinoM  agont  of  11m  tootetriz^  Uo  motlMi^  Ido 
aotlTlty,  Bol  of  hk  own  motion  or  promptod  1^  porwmal  motiyoi^  Imt 
oaBoroioad  in  boholf  of  tho  tootatriz  ot  hor  roqaoot^  and  ia  fuithonmoo  of 
kor  pvrpoooi  in  awiting  her  about  tho  oxooation  of  tho  wiD,  dooo  nol^ 
oombincd  with  nioh  oonfidontial  rolationa,  shift  tho  bnrdon  of  ptool  aa 
to  andno  inflnonoe  apon  hini«     Eattk  t.  Mindgcm^rjf^  287. 

tk  UvDva  ImrLVBroa— Lvsraironoira. — ^An  laotrnetioa  thai  "tho  ooa- 
dnot  of  ono  in  Tigorooa  hoalth  toward  ono  f ooUo  fai  body,  oroa  thoagh 
Bot  anaoand  in  mind,  may  bo  aaoh  aa  to  oxoita  torrar  or  droadt  and  to 
mako  him  ozooato  aa  hia  will  an  inatramont  whioh»  If  ho  had  boon  fraa 
from  aabh  inflaenoe,  ho  would  not  hoTo  ozooatod,  imaginaiy  tamra  maj 
haTO  boon  croated  inflSoient  to  dopriTo  him  of  hia  froo  agon^,*  la  prop- 
orly  rofoaod  aa  abotraot  and  argamentatlTo.    Aufif  t.  Jfowfyomiaf^  fS7. 

Ul  Uhditb  IwLusHoa— What  SuvnaiaiiT  to  Yrxatb  Wnju — Unlaaa  tho 
will  in  eontaat  waa  obtainod  by  moral  ooorolont  or  by  Importaaity  whioh 
ooold  Bot  be  reaiited  by  tho  toitator,  tho  will  maat  atand.  Jkuflt  ▼• 
Manlgomerft  827. 

14  Vmdum  IvTLiniiioa— IvsTBUonoiia.— Whoa  a  win  la  ooataatad  on  tto 
groaad  of  andao  infloenoo,  an  inatmotioa  that  a  ooatroUing  agoaagr 
azereiaad  by  the  proponenta  or  benefioiarioa  aador  it  la  proooiing  ita 
OKoeation  "la  a  Teiy  aaapidoaa  oironmataaoe  requiring  tho  falloat  «z« 
planationy''  reqairea  too  high  a  degree  of  proofs  and  la  propoily  rofaaod. 
Bridoaoe  of  any  ^mI  aoflloient  to  reaaonably  aafeiafy  tho  ndada  of  tto 
Jary  la  all  that  ia  roqaired  la  oi?il  oaaaa.  Kmomr.  Kmem^fSlk, 
Boo  OovTaAon^  17|  Danai;  EarATai^  %  8;  JtrtDwasoa^  9%  TwMjaxm^  t^ 

WITNIfiSSBS. 
'— Ktidbtoi  la  Apmyminm  to  Show  tho  lopatalloa  ol  a 
lov  trath  aad  Toraoity.    8iaU  r.  Bmrpee,  Tllk 

Boo  Appbai^  8^  6;  Brmnro^  !• 

WBUS  or  SRROB. 
Boo  BxLLi  ov  Bimw,  % 
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